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§  1350  (735).    Subjeot  outlined.  —  We  have  elsewhere  had  oc- 
casion to  refer  to  the  subject  of  taxation  in  relation  to  the  powers 


{  1350  MUNICIPAL  TAXATION  231 1 

and  duties  of  municipalities.^  ]  This  is  the  principal  source  of  the 
revenues  by  which  municipal  expenses  are  borne,  and  debts  and 
liabilities  paid.'  And  it  is,  as  we  shall  hereafter  see,  by  virtue  of 
a  branch  of  this  great  power  that  loccd  assessments  upon  property 
benefited,  or  legislatively  declared  to  be  benefited,  are  imposed, 
in  order  to  meet  the  cost  of  making  local  improvements  of  a  pub- 
lic nature  within  the  municipality,  adjoining  or  near  the  property 
assessed.  It  does  not  belong  to  the  present  work  to  treat  at  length 
of  the  power  of  taxation  by  the  State,  and  the  limitations  upon  it. 
We  shall  confine  ourselves  to  a  consideration  of  the  subject  as 
connected  with  municipal  corporations,  and  to  the  peculiarities 
which  are  impressed  upon  the  p)ower  when  exercised  by  munici- 
palities under  authority  conferred  u{)on  them  by  the  legislature.' 


^  Ant€j  chap.  i.  §  16,  note;  chap.  ii.  for  details  on  many  points  relating 
I  42;  chap.  iv.  §§  103,  105,  106,  113,  to  a  subject  so  vast.  Perhaps  its 
123;  chap.  vii.  §§  248,  249;  chap.  viii.  vastness  may  make  a  chapter  which 
}  322;  chap.  xv.  §§  661-667;  chap,  confines  its  treatment  within  the 
xxii.  §  1011;  postf  chap,  xxix.,  on  limited  scope  indicated  in  the  text. 
Mandamus.  the  more  convenient,  if  not  more  use- 

*  Lyon  V,  Elizabeth,  43  N.  J.  L.  158.     ful.     Mr.  Blackwell's  treatise  on  the 

*  The  constitutional  aspects  of  the  subject  of  Tax  Titles  is  well  known  to 
subject  have  been  well  treated  by  the  profession,  and  one  chapter  of 
Mr.  Sedgwick  (Statutory  and  Const,  that  work  is  upon  the  subject  of 
Law,  chap.  x.)i  by  Mr.  Hare  (treatise  tax  sales  by  municipal  and  other 
on  American  Constitutional  Law),  and  corporations. 

by  Judge  Coolcy  (Const.  Lim.  chap.        The  power  to  tax  all  the  property 
xiv.,  and  in  his  valuable  work  on  Taxa-  and  vocations  within  the  State  is  an 
tion).     Mr.   Desty  has  published  hia  essential  attribute  of  its  sovereignty; 
treatise  on  the  American  Law  of  Taxa-  there  is  no  restraint  upon  its  exercise, 
tion  (2  vols.  pp.  1427),  in  which,  with  when     within     constitutional     limits, 
characteristic    industry,    he    has    ex-  Robinson,  In  re,  12  Nev.  263;   North 
amined,  as  he  states,  "about  10,000  Missouri  R.  Co.  u,  Maguire,  20  Wall, 
cases,  and  has  exhausted,  as  he  be-   (U.  S.)   46;  Hagar  v.  Yolo  County, 
lievcs,  the  reports  of  the  courts  of  last  47   Cal.   222;    Coite    v.    Society    for 
resort  in  all  of  the  States  and  Terri-  Sav.,   32   Conn.    173;     McCulloch  v. 
tones."    Mr.  Burroughs'  work  on  the  Maryland,  4  Wheat.  (U.  S.)  316;   St. 
Law  of  Taxation  with  its  Supplement,   Louis  v.  Wiggins  Ferry  Co.,  11  Wall, 
digests,  as  he  states,  4578  cases  relat-   (U.  S.)  423;    Perkins  v.  Milford,  59 
ing  to  taxation,   Federal,  State,  and  Me.  315;   Davenport  v.  Miss.  &  Mo. 
Municipal.      Judson   on   Taxation   is  R.  Co.,  16  Iowa,  348;   Van  Antwerp, 
the  production  of  an  able  lawyer  who  In  re,  56  N.  Y.  261;   Pullen  v.  Wake 
has  studied  the  subject  with  diligence,  County   Comm'rs,   66   N.   Car.   361. 
aod  whose  work  is  one  of  great  prac-  Infra,  §  1375.    The  constitutional  in- 
tieal  value   to    the  profession.     Gray  hibition  against  taking  private  prop- 
on  the  Limitationa  of  the  Taxing  Power  erty  for  public  use  without  compen- 
•ndPublic  Indebtedness,  1906,  is  a  use-  sation  applies  only  to  property  taken 
M  compendium  on  the  subjects  indi-  under  the  right  of  eminent  domain, 
ttted  by  its   title.     These  and  other  not  to  taxation.     Norris  v.  Waco,  57 
ipeoal  tr^tiaea  must  be  referred  to  Tex.  635.    Infra,  §  1353. 
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§  1351  (736).  Tajm  daflned:  Scope  of  Ttzizig  Power.  — The  tax- 
ing power  of  the  State  consists  in  its  authority  to  levy  and  collect 
taxes  and  assessments  which  are  in  the  nature  of  special  taxes. 
Taxes  (including,  in  the  term,  assessments)  are  burdens  or  charges 
imposed  by  the  legislature,  or  under  its  authority,  up)on  persons  and 
property,  to  raise  money  for  public,  as  distinguished  from  private 
purposes,  or  to  accomplish  some  end  or  object  public  in  its  nature.^ 
There  can  be  no  legitimate  taxation  to  raise  money  unless  it  be 
destined  for  the  uses  or  benefits  of  the  government  or  some  of  its 
municipalities,  or  divisions,  invested  with  the  power  of  auxiliary  or 
local  administration.  A  public  use  or  purpose  is  of  the  essence  of  a 
tax.^    Theoretically,  the  taxpayer  is  compensated  for  the  taxes  he 


^  Citizens'  Sav.  &  Loan  Assoc,  v,  to  pay  its  expenses;  that  for  those 
Topeka,  20  Wall.  (U.  S.)  655,  664;  means  it  has  the  right  to  compel  all 
Meriwether  u.  Garrett,  102  U.  S.  472,  citizens  and  property  owners  within 
513;  Morgan's  L.  &  T.  R.  &  S.  S.  Co.  its  limits  to  contribute;  and  that  for 
V,  Louisiana  Board  of  Health,  118  such  contribution  it  renders  no  return 
U.  S.  455,  461;  Illinois  Cent.  R.  Co.  of  special  benefit  to  any  property,  but 
V.  Decatur,  147  U.  S.  190;  New  Jersey  only  secures  to  the  citizen  that  general 
V,  Anderson,  203  U.  S.  483,  492;  Perry  benefit  which  results  from  protection 
V,  Washburn,  20  Cal.  318;  Dranga  v.  to  his  person  and  property  and  the 
Rowe,  127  Cal.  506;  New  London  v,  promotion  of  those  various  schemes 
Miller,  60  Conn.  112,  116;  State  v.  which  have  for  their  object  the  welfare 
Montague,  34  Fla.  32,  36;  Savannah  of  all.  'The  public  revenues  are  a 
V.  Cooper,  131  Ga.  670;  De  Clerq  v,  portion  that  each  gives  of  his  prop- 
Barber  Asphalt  Pav.  Co.,  167  111.  215,  erty  in  order  to  secure  or  enjoy  the 
218;  Shurtleff  v.  Chicago,  190  111.  remainder.'  Montesq.,  Spirit  of  the 
473,  476;  McClelland  v.  State,  138  Laws,  book  xiii.  chap,  i." 
Ind.  321;  Hanson  v.  Vernon,  27  '  Parkersburg  v.  Brown,  106  U.  S. 
Iowa,  28,  47;  Judd  i;.  Driver,  1  Kan.  487,  501;  Cole  v.  La  Grange,  113  U.  S. 
455,  462;  Opinion  of  Justices,  58  Me.  1;  People  v.  McCreery,  34  Cal.  432; 
591;  Brewer  Brick  Co.  v.  Brewer,  62  Stockton  &  V.  R.  Co.  v.  Stockton,  41 
Me.  62,  70;  Lake  Shore  &  M.  S.  R.  Cal.  147,  149;  Doyle  v.  Austin,  47 
Co.  V,  Grand  Rapids,  102  Mich.  374;  Cal.  353,  360;  English  v.  People,  91 
Matter  of  Hun,  144  N.  Y.  472,  477;  111.  566;  McClelland  v.  State,  138  Ind. 
Yeatman  v.  Foster  County,  2  N.  Dak.  321,  332;  Hanson  v.  Vernon,  27 
421,  425;  Exchange  Bank  of  Colum-  Iowa,  28;  Warren  v.  Henly,  31  Iowa, 
bus  V.  Hines,  3  Ohio  St.  1,  10;  Phila-  31,  per  Beck,  J.;  Allen  v.  Jay,  60  Me. 
delphia  Assoc.  Dist.  F.  v.  Wood,  39  124;  Brewer  Brick  Co.  v.  Brewer,  62 
Pa.  73,  83;  Foster  v,  Stevens,  63  Vt.  Me.  62;  Thomdike  v,  Camden,  82  Me. 
175,  184.  39;   Lowell  v.  Boston,  111  Mass.  454; 

In  Illinois  Cent.  R.  Co.  v.  Decatur,  Bristol  v.  Johnson,  34  Mich.  123; 
147  U.  S.  190,  197,  Mr.  Justice  Brewer,  Glasgow  v.  Rowse,  43  Mo.  479;  Elizar 
in  differentiating  taxes  and  special  bethtown  Water  Co.  v.  Wade,  59 
assessments  or  special  taxes,  said,  N.  J.  L.  78;  Weismer  u.  Douglas, 
"Taxes  proper,  or  general  taxes,  pro-  64  N.  Y.  91,  99;  Hilbish  v,  Catherman, 
ceed  upon  the  theory  that  the  exist-  64  Pa.  154;  Feldman  v,  Charleston, 
ence  of  government  is  a  necessity;  23  S.  Car.  57;  State  v,  Tappan,  29 
that  it  cannot  continue  without  means  Wis.  664. 
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pa^-s  in  the  protection  afforded  to  him  and  hb  property  by  the  gov- 
eroment  which  imposes  the  tax;  but  the  substantial  foundation  of 


If 


I  concede/'  says  Black,  C.  J.,  in  have  received  or  will  receive  some 
SharplesB  v.  Philadelphia,  21  Pa.  St.  direct  advantage;  or  where  the  tax 
147,  167,  ''that  a  law  authorizing  is  to  be  expended  in  defraying  the 
taxation  for  any  other  than  public  expenses  of  the  government,  or  in 
purpoaes  is  void.  ...  A  tax  for  a  promoting  the  peace,  good  order,  and 
private  purpose  is  unconstitutional,  welfare  of  society,  or  in  paying  claims 
though  it  pass  through  the  hands  of  founded  upon  natural  justice  and 
public  officers.''  Hilbish  v.  Gather-  equity,  or  upon  gratitude  for  public 
man,  64  Pa.  St.  154,  159.  ''A  tax  services  or  expenditures,  or  in  dis- 
for  a  private  purpose,''  says  LowCf  J.,  charging  the  obligations  of  charity 
in  State  v.  Wapello  County,  13  Iowa,  and  humanity.  State  v,  Tappan,  29 
388,  405,  "is  a  solecism  in  language."  Wis.  664.  See  interesting  views  on 
What  is  a  public  purpose  sufficient  to  this  subject  by  Folger,  J.,  in  Weismer 
support  the  power  has  been  much  di»-  v.  Douglas,  64  N.  Y.  91,  and  by  Ap- 
cussed  during  late  years,  particularly  phton,  C.  J.,  in  Brewer  Brick  Co.  v. 
in  connection  with  the  authority  con-  Brewer,  62  Me.  62;  Eureka  Basin  W. 
ferred  upon  municipalities  to  aid  in  &  M.  Co.,  In  re,  96  N.  Y.  42;  English 
the  building  of  railways.  See  chap,  v.  People,  91  111.  566. 
viii.  ante;  §§  313,  317,  321  et  seq.  In  PMic  purposes  for  which  taxes 
the  case  of  Cit.  Sav.  &  Loan  Assoc,  v.  may  be  levied  have  been  held  to  in- 
Topeka,  20  Wall.  (U.  S.)  655,  it  was  elude  the  following:  Irrigation,  Fall- 
held  to  be  beyond  the  legislative  com-  brook  Irrig.  Dist.  v.  Bradley,  164  U.  S. 
petency  to  authorize  municipalities  to  112,  160;  contribution  by  town  towards 
aid  enterprises  essentially  private;  establishment  of  State  rejorm  school^ 
that  taxes  can  be  levied  only  for  public  Livingston  County  v.  Darlington,  101 
purposes.  The  opinion  of  Mr.  Justice  U.  S.  407;  Cole  t;.  La  Grange,  113  U.  S. 
Miller  is  the  ablest  and  most  satis-  1, 7;nl«7^lo^iaZ^^tobeusedandmain- 
factor>'  discussion  of  the  subject  to  tained  as  a  memorial  to  the  soldiers 
be  found  in  the  books.  With  striking  and  sailors  of  the  War  of  the  Rebel- 
and  characteristic  force  Mr.  Justice  lion,  Kingman  v,  Brockton,  153  Mass. 
MiUer  says:  ''To  lay  with  one  hand  255;  Soldiers*  and  saHors*  monument 
the  power  of  the  government  on  the  in  public  park.  Parsons  v.  Van  Wyck, 
pDpcrty  of  the  citizen,  and  with  the  56  N.  Y.  App.  Div.  329. 
oth(T  to  bestow  it  upon  favored  in-  Private  purposes  which  do  not 
dividuals  to  aid  private  enterprises  justify  taxation  have  been  held  to 
and  build  up  private  fortunes,  is  none  include  the  following:  Reimbursement 
the  less  a  robbery  because  it  is  done  of  township  trustee  for  money  lost 
under  the  forms  of  law  and  is  called  through  bank  faUure,  McClelland  v, 
taxation.  This  is  not  legislation.  It  State,  138  Ind.  321;  reimbursement 
is  a  decree  under  legislative  forms."  of  township  treasurer  for  money  taken 
The  expression  "public  purpose"  from  him  by  robbery,  Bristol  v.  John- 
or  ''public  use"  is  not  to  be  taken  in  son,  34  Mich.  123;  reimbursement  of 
any  narrow  sense,  but  as  distinguished  tax  collector  for  amount  of  note  imn 
fmm  private  purpose  or  uses;  and  properly  accepted  Jor  taxes  and  ao- 
Iherofore  the  Supreme  Court  of  Wis^  counted  for  as  money,  Thomdike  v. 
contin  has  properly  held  that,  in  the  Camden,  82  Me.  39;  bounty  for  j^nting 
absence  of  special  constitutional  re-  trees.  Deal  v,  Mississippi  County,  107 
Ftriction,  the  legislature  may  au-  Mo.  464;  donation  or  bonus  to  pritHite 
thoriie  a  town  or  other  municipality  manufacturing  corporation.  Citizens' 
U*  levy  taxes  therein  for  public  pur-  Sav.  &  Loan  Assoc,  v.  Topeka,  20 
pf)Mx<  not  strictly  of  a  municipal  Wall.  (U.  S.)  655;  Cole  r.  La  Grange, 
character,  but  from  which  the  public   113  U.  S.  1;    Bisscll  v.  Kankakee,  64 
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the  power  is  political,  civil,  or  governmental  necessity,  and  taxes 
are  largely,  if  not  wholly,  as  Mr.  Mill  insists,  sacrifices  for  the  public 
good,  "equality  of  sacrifice"  being  the  rule  dictated  by  justice.^ 

HI.   249;    l^^ngliah  v.   People,   91   HI.  itself  for  the  benefit  of  a  private  in- 

566;    Central  Branch  Union  Pac.  R.  corporated  academy  was  held  invalid. 

Co.  V.  Smith,  23  Kan.  745;    Allen  v.  See  Lowell  r.  Boston,  111  Mass.  454, 

Jay,  60  Me.  124;  Weismer  v.  Douglas,  463,  as  to  validity  of  aid  to  owners  of 

64  X.  Y.  91.  land  in   Boston,   the  buildings  upon 

Statutes    authorizing    towns    and  which  were  burned  in  the  great  fire 

cities  to  pay  bounHes  to  soldiers  have  in  that  city  of  November  9  and  10, 

been   upheld  because   the   raising  of  1872.    Ante,  §§  318,  319,  1351,  note; 

soldiers  is  a  public  duty.     Middleton  Conmiercial  Xat.  Bank  of  Cle\*eland  v. 

V.  Mullica,  112  U.  S.  433;    Taylor  p.  lola,  2  Dillon  C.  C.  353;  ahte,  §§  321- 

Thompson,    42    111.    9;     Agawam    v.  323;    Page   v.    Graham,  57    111.   144; 

Hampden,  130  Mass.  528,  534;   State  SUte  v.  Dodge  County,  8  Neb.  129; 

V.  Richland,  20  Ohio  St.  362;   Hilbish  Desty  Taxation,  §  i.  p.  1,  §  viii.  p.  14. 

V.  Catherman,  64  Pa.   154.     But  in  Mr.  Hare  (1  Am.  Const.  Law,  278- 

New  York  a  statute  authorizing  taxa-  287)  discusses  the  question  what  con- 

tion   to   pay   any   drafted   men   who  stitutes    a    public    use    or    purpose, 

served  personally  in  the  Civil  War,  or  Also  Gray  (1  Lim.  on  Taxing  Power), 

furnished  a  substitute,  or  paid  com-  chap.  iv. 

mutation,    a   specific   sum   of   money  The  act  of  the  legislature  of  Georgia^ 

transcends  the  taxing  power  of  the  authorizing  the  levy  and  collection  of 

legislature.     Bush  v.  Orange  County,  a  tax  to  compensate  lot-owners  in  a 

159    N.  Y.  212.     See   also   Taber  r.  certain  town  for  damages  sustained  by 

Erie  County,  131  N.  Y.  432;  Perkins  the  removal  of  the  county  seat  to  an- 

V,    Milford,    59    Me.    315;     Moulton  other  town,  was  held  vsJid  and  con- 

V.  Ra3inond,  60  Me.  121;  Freeland  v.  stitutional.     Wilkinson  v.  Cheatham, 

Hastings,    9!2    Mass.    570;     Mead    v.  43  Ga.  258;  Cooley  Const.  IJm.  chap. 

Acton,  139  Mass.  341;    Kelly  v.  Mar-  xiv.  487  et  seq.    ^licre  the  legislature 

shall,  69  Pa.  319;    Ferguson  v.  Lan-  authorized  the  city  of  Charleston  to 

dram,  1  Bush  (Ky.),  548.  issue  its  bonds  and  lend  them  to  persons 

A  tax  for  the  endowment  and  sup-  desiring  to  rebuild  in  the  district  de- 
port of  a  State  university  is  for  a  public  strayed  by  the  great  fire  in  1866,  it  was 
purpose  and  valid,  but  a  tax  for  the  held  that,  as  authority  to  issue  bonds 
use  and  benefit  of  a  class  of  students  necessarily  involved  the  power  to  levy 
therein  to  enable  them  to  support  taxes  to  pa}*^  thcin,  and  as  the  taxing 
themselves  is  for  a  private  purpose  power  of  the  legislature  could  only 
and  beyond  the  legislative  power,  be  exercised  under  the  Constitution  of 
State  V.  Switzler,  143  Mo.  287;  Sim-  that  State  for  a  public  purpose,  and 
mons  Medicine  Co.  v,  Ziegcnhein,  145  as  the  object  named  was  private  and 
Mo.  368.  See  and  compare  Burr  r.  not  public,  the  act  of  the  legislature 
Carbondale,  76  111.  455,  holding  valid  was  unconstitutional  and  the  bonds 
municipal  bonds  in  aid  of  the  Southern  void.  Fcldman  v.  Charleston,  23  S. 
Illinois  University,  and  Merrick  v.  Am-  Car.  57.  To  the  same  effect  sec  Lowell 
herst,  12  Allen  (Mass.),  500,  where  the  v.  Boston,  111  Mass.  454.  See  ante, 
court  affirmed  the  power  of  the  legisla-  §  319,  note;  postj  §  1372,  note, 
ture  under  the  Constitution  of  Mas-  ^  Mill  Political  Economy,  vol.  ii. 
sachusetts  to  authorize  the  town  of  pp.  370,  372;  Warren  t*.  Hcnly,  31 
Amherst  to  raise  $50,000  for  the  Iowa,  31,  opinion  of  Beck\  J.;  Illinois 
Agricultural  College  located  therein.  Cent.  R.  Co.  v.  Decatur,  147  U.  S. 
But  in  Jenkins  v.  Andover,  103  Mass.  190,  198;  Union  Refrigerator  Transit 
94,  a  statute  permitting  a  town  to  tax  Co.  i;.  Lynch,  18  Utah,  378. 
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Equality,  indeed,  so  far  as  practicable,  is  inlierent  in  the  very  idea 
of  a  tax,  as  distinguished  from  arbitrary  exaction,  and  in  many  of 
the  States  is  enjoined,  as  we  shall  presently  perceive,  by  constitu- 
tional provision. 

§  1352  (737).  BamentB  of  Public  1786  and  of  Apportiomnent.  — 
Whatever  limitations  exist  upon  the  legislative  authority  to  wield, 
in  its  full  scope,  the  taxing  power  of  the  State  at  its  will,  must  be 
sought  in  the  nature  of  the  power  itself,  as  thus  briefly  explained, 
and  in  express  or  implied  restrictions  of  the  National  and  State 
Constitutions.^  Subject  to  constitutional  restrictions,  it  is  tvithin 
the  power  of  the  legislature  of  a  State  to  ascertain  the  public  burdens 
to  be  borne  and  the  persons  or  classes  of  persons  who  ought  to  bear 
them,  and  its  determination,  within  the  limits  of  the  Constitution, 
is  not  judicially  reviewable.*    Subject  always  to  any  special  con- 

X  Birmingham    v.    Klein,    89    Ala.  137;     Parkersburg    v.    Tavenner,    42 

461,  465,  citing  text;  Genet  v.  Brook-  W.  Va.  486;    anU,  §§  114,  116,  121, 

lyn,  99   N.  Y.   296,   306;    People  v.  123,  127,  and  authorities  there  cited. 

Fitch,  148  N.  Y.  71,  77.  In  Genet  i;.  Brooklyn,  99  N.  Y. 

«  Weston    V.    Charleston,    2    Pet.  296,    306,  Andrews,  J.,   said:     "The 

(U.  S.)  449;   Lane  County  v.  Oregon,  purposes   for   which   a   tax   shall   be 

7  Wall.   (U.  S.)  71;    Veazie  Bank  v,  levied;    the  extent  of  taxation;    the 

Fenno,   8   Wall.    (U.   S.)   533;    New  apportionment  of  the  tax;  upon  what 

Orleans  r.  Clark,  95  U.  S.  654;  Marion  property  or  class  of  persons  the  tax 

County  V,  Coler,  23  U.  S.  App.  699;  shall  operate;    whether  the  tax  shall 

Carroll  r.  Perry,  4  McLean  (U.  S.),  25;  be  general  or  limited  to  a  particular 

Hare  v,  Kennedy,  83  Ala.  608,  610;  locality;    and  in  the  latter  case  the 

Hanna   r.    Allen   County,    8   Blackf.  fixing  of  a  district  of  assessment;   the 

(Ind.)  352;   De  Pauw  i;.  New  Albany,  method    of    collection,    and    whether 

22  Ind.  204;  Talman  v.  Butler  County,  the  tax  shall  be  a  charge  upon  both 

12  Iowa,  531;    Warren  v.  Henly,  31  person  and  property,  or  only  on  the 

Iowa,  31,  per  Beck,  J.;   Atchison,  T.  land,  are  matters  within  the  discre- 

A  S.  F.  R.  Co.  V.  Peterson,  5  Kan.  App.  tion  of  the  legislature,  and  in  respect 

103,  quoting  text;    Williams  v.  Cam-  to  which  its  determination  is  final.  .  .  . 

mack,  27  Miss.  209;    North  Missouri  There  is  no  constitutional  guarantee 

R.  Co.  u,  Maguire,  49  Mo.  482,  490;  [in   the   Constitution  of   New   York] 

Young  p.  Hall,  9  Nev.  212;   State  v.  that  taxation  shall  be  just  and  equal, 

Newark,  26  N.  J.  L.  515;    People  v.  although  a  law  plainly  departing  from 

Brooklyn,  4  N.  Y.  419;   Sun  Mutufd  the  principle  of  equality  in  the  dis- 

Ins.  Co.  V.  New  York,  8  N.  Y.  241,  tribution  of  public  burdens  would  be 

251;    Guilford   v.   Chenango  County,  justly  obnoxious  as  contrary  to  natural 

13  S.  Y.  143;    Brewster  v,  S3rracuse,  equity,    and    as    practical    confisca- 

19  N.  Y.  116,  118;   Litchfield  v.  Vei^  tion,  but  the  remedy  must  ordinarily 

nm,  41  N.  Y.  123;  People  v,  Dayton,  be  found  in  an  appeal  to  the  justice 

65  y.  Y.  367,  389;  Scoville  v.  Cleve-  of  the  legislature."     "I  admit  that 

hod,  1  Ohio  St.  126,  135;    iOrby  v,  the  power  to  tax  is  unbounded  by  an 

Sbiw    19    Pa.    258;    Pittsburgh,   Ft.  express   limit    in    the    Constitution'* 

W.  i,  C.    R-    CJo.  p.  Conmionwealth,  of    Pennsylvania;     "but    nevertheless 

Fk.  73'    State  v.  Stephens,  4  Tex.  taxation  is  bounded  in  its  exercise  by 
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stitutional  restrictions,  the  legislature  has  the  power  to  fix  for  itself 
a  taxing  district  without  any  hearing  of  the  parties  as  to  benefits, 
for  the  purpose  of  assessing  upon  the  lands  within  the  district  the 
cost  of  a  local  public  improvement  or  other  expenditure.  The 
legislature  when  it  fixes  the  district  itself  is  supposed  to  have  made 
proper  inquiry  and  to  have  finally  and  conclusively  determined  the 
fact  of  benefits  to  the  lands  included  in  the  district,  and  the  citizen 
has  no  constitutional  right  to  any  other  or  further  hearing  upon 
that  question.'  The  right  which  a  taxpayer  or  property  owner 
may  have  is  to  a  hearing  after  the  special  assessment  district 
has  been  fixed  upon  the  question  of  what  is  termed  the  apportion- 
ment of  the  taXf  i.  e.  the  amount  of  the  tax,  if  any,  which  he  b 
liable  to  pay.' 

its  own  nature,  essential  characteris-  Cent.  R.  Co.  v.  Powers,  201  U.  S.  245, 
tics,  and  purpose."  Per  Agnew,  J.,  aff'g  138  Fed.  Rep.  223. 
in  Washington  Av.,  In  re,  69  Pa.  St.  The  Barrett  Paving  Law  of  Indiana^ 
352,  363;  Eric  v.  Reed's  Ex.,  113  Pa.  the  general  scheme  of  which  is  that  a 
St.  468.  The  power  of  taxation  is  taxing  district  is  created  by  the  legis- 
ncver  to  be  taken  to  be  surrendered  lature  of  the  property  along  the  line  of 
by  intendment  or  implication.  Bir-  the  improvement  and  extending  back 
mingham  r.  Klein,  89  Ala.  461.  therefrom  one  hundred  and  fifty  feet, 

*  Fallbrook  Irr.  Dist.  v.  Bradley,  and  that  back-lying  property,  —  i.  c, 
164U.S.  112,  174;  Genet  v.  Brooklyn,  property  fifty  feet  clistant  from  the 
99  N.  Y.  296,  306;  New  York  Prot.  street  and  within  one  hundred  and 
Episc.  Pub.  School  v.  Davis,  31  N.  Y.  fifty  feet,  —  is  so  far  benefited  that  it 
574,  583;  Matter  of  Van  Antwerp,  shall  be  made  liable  if  the  abutting 
56  N.  Y.  261,  265;  Spencer  v.  Mep-  fifty  feet  "prove  insufficient'*  to  pay 
chant,  125  U.  S.  345;  Bauman  v.  the  cost  of  the  improvement,  hela  to 
Ross,  167  U.  S.  548;  Voris  v.  Pitts-  be  constitutional  as  to  abutting  prop- 
burg  Plate  Gkss  Cc,  163  Ind.  599;  erty  owners,  Shaefer  v.  Wcrling,  188 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  U.  S.  516;  Hibben  v.  Smith,  191  U.  S. 
Porter,  210  U.  S.  177,  185,  aff'g  38  310;  and  also  as  to  back-lying  prop- 
Ind.  App.  226.  As  to  necessity  for  erty  owners,  Cleveland,  C.  C.  &  St. 
notice  and  hearing,  see  Gray.  Lim.  Tax-  L.  R.  Co.  v.  Porter,  210  U.  S.  177, 
.    ing  Power,  pp.  555-579;  in/ra^  §  1365.     aflF'g  38  Ind.  App.  226. 

>  Fallbrook  Irr.  Dist.  v.  Bradley,  In  Kentucky^  under  the  Constitu- 
164  U.  S.  112,  174.  tion  then  in  force,  it  was  held  that  the 

In  New  Jersey  it  is  the  settled  rule  legislature  might  authorize  any  sub- 
that  a  tax  can  only  be  levied  in  either  division  of  a  county  to  subscribe  to  the 
of  two  ways.  (1)  By  special  assessment  stock  of  a  railroad  and  to  issue  bonds 
upon  property  benefited  to  the  extent  therefor,  and  might  authorize  the 
of  the  benefit  only,  and  (2)  by  a  gen-  county  to  impose  a  special  tax  on  the 
eral  tax  upon  property  or  subjects  district  making  such  subscription;  or 
of  taxation  within  the  State  or  a  it  might  create  a  political  district  with 
political  subdivision  or  municipality  corporate  powers;  or  it  might  au- 
naving  powers  of  local  government,  thorize  magisterial  districts,  constable 
See  post,  §  1434.  State  v.  Newark,  37  districts,  or  carve  out  a  special  dis- 
N.  J.  L.  415,  known  as  the  Agens  Case,  trict,  which  might  so  act  and  upon 
postf  f  1435.  In  the  absence  of  any  which  a  special  tax  might  be  imposed, 
constitutional  provision  to  the  con-  Carter  County  v,  Sinton^  120  U.  8. 
trary,  a  State  may  treat  its  entire  terri-  517;  Hancock  v.  Louisville  &  N.  R. 
tnry  as  composing  but  a  single  taxing  Co.,  145  U.  S.  409,  414;  Breckinridge 
district,  and  deal  with  all  property  County  v.  McCracken,  22  U.  S.  App. 
therein  as  within  the  district  and  sul>-  115,  121;  Lexington  v.  McQuillan,  9 
ject  to  taxation  accordingly.    Michigan  Dana    (Ky.),    513;     Shelby    County 
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Taxation  implies,  as  we  have  seen,  an  imposition  for  a  public 
use;   and  it  also  implies  that  the  imposition  shall  be  upon  some 

Court  V.  Shelby  R.  Co.,  5  Bush  (Ky.),  curred  for  one  already  constructed,  for 
225;  Allison  v.  Louis\rille,  H.  C.  &  the  public  accommodation;  and  the 
W.  R.  Co.,  10  Bush  (Ky.),  1;  Kreigor  legislature  (in  the  absence  of  constitu- 
V.  Shelby'  R.  Co.,  84  Ky.  66.  But  the  tional  restriction  upon  its  power)  may 
boundaries  of  a  district  plainly  and  define  how  large  that  local  community 
specifically  described  in  the  statute  to  shall  be  that  is  made  subject  to  the 
be  taxed  for  a  local  improvement  can-  tax,  whether  the  State,  or  a  county, 
not  be  enlarged  by  construction.  The  or  a  city,  or  one  or  more  of  its  wards, 
power  to  levy  an  assessment  for  a  local  Shaw  v,  Dennis,  10  111.  405,  416; 
miprovement  exists  only  where  it  is  Philadelphia  v,  f^eld,  58  Pa.  St.  320, 
cleariy  and  distinctly  conferred  by  referred  to  anUf  §  121. 
legislative  authority,  and  if  not  so  Authority  to  tax  property  oiUHde 
eonfored  the  assessment  is  void.  If  of  corporate  limits,  to  pay  bonds  issued 
there  is  any  necessity  to  resort  to  con-  in  aid  of  a  railroad,  sustained.  Lang- 
struction  at  all,  it  must  be  in  favor  of  home  v.  Robinson,  20  Gratt.  661.  See 
the  property  owner  rather  than  against  also  Waterville  v.  Kennebec  County, 
him.  Per  O'Brien,  J.,  in  Nehasane  59  Me.  80.  But  in  Wells  v.  Weston,  22 
Park  Assoc,  v.  Lloyd,  167  N.  Y.  431,  Mo.  384,  followed  in  Cameron  v.  Steph- 
436,  citing  Sharp  v.  Speir,  4  Hill  (N.  enson,  69  Mo.  372,  it  was  held  that  the 
Y.),  76;  Matter  of  Second  Avenue  legislature  cannot  constitutionally  au- 
M.  E.  Church,  66  N.  Y.  395;  Stebbins  thorize  a  municipal  corporation  to  tax, 
r.  Kay,  123  N.  Y.  31.  for  its  own  local  purposes,  lands  Ijdng 
Where  a  statute  authorized  the  beyond  the  limits  of  the  corporation, 
commissioners  to  levy  a  tax  of  Jifteen  In  St.  Charles  v.  Nolle,  51  Mo.  122, 
cents  on  each  one  hundred  acres  of  land  Adams,  J.,  arguendo,  approves  Wells 
in  a  certain  taxing  district  for  the  cor^  v,  Weston,  and  admits  that  it  is  in- 
gtruetion  of  a  public  highway,  the  legis-  consistent  with  Langhome  v.  Robin- 
lature  not  only  created  a]  special  tax-  sod^  supra.  Although  the  act  au- 
ing  district,  but  also  provided  that  all  thorizing  an  issue  of  municipal  bonds 
lands  within  that  district  should  be  provided  for  the  levy  of  a  special  tax 
taxed  at  the  amount  specified  per  acre  on  all  the  real  estate  within  the  munici- 
without  any  regard  to  the  value  of  the  pal  township  making  the  subscription, 
lands  or  the  benefit  to  be  derived  from  still  it  is  competent  for  the  legislature. 
the  improvement.  The  statute  did  after  the  issue  of  the  bonds,  to  amend 
not  give  to  the  landowner  a  hearing  the  act  and  provide  that  the  levy  for 
or  an  opportunity  to  be  heard  in  re-  that  purpose  shall  be  made  on  personal 
ipard  to  the  apportionment  of  the  tax.  as  well  as  real  property,  and  a  manda^ 
Without  decidmg  the  ouestion  of  the  mus  will  issue  in  the  proper  case,  on  the 
validity  of  the  statute,  because  it  was  relation  of  the  bond  creditor,  command- 
unnecessary  to  the  decision  of  the  case,  ing  the  levy  to  be  made  on  both  classes 
O'Brien,  J.,  remarked:  "It  has  been  of  property.  Cape  Girardeau  County 
geoerally  understood  that  a  fixed  and  Court  v.  HilL  118  U.  S.  68;  infra, 
arbitrary  sum  assessed  by  statute  upon  chap.  xxix.  In  Hare  t;.  Kennerly,  83 
property,  and  imposed  without  refer-  Ala.  608,  where  a  tax  was  levied  under 
ence  to  some  system  of  just  and  equal  the  provisions  of  an  act  adopting  and 
apportionment,  and  without  any  oppor-  carrying  into  effect  a  plan  "  for  the 
tunity  to  the  owner  to  be  heard,  can-  adjuistment  and  settlement  of  the  then 
not  be  upheld."  Nehasane  Park  Assoc,  existing  indebtedness  of  the  city  of 
r.  Lloyd,  167  N.  Y.  431,  439,  citing  Mobile,"  which  had  been  abolished  by 
Stuart  r.  Palmer,  74  N.  Y,  183;  Mc-  the  legislature,  objection  was  made 
Laughlin  v.  Miller,  124  N.  Y.  510 ;  that  the  Stale  levied  the  tax,  and  not 
Remsen  r.  Wheeler,  105  N.  Y.  573;  the  cUy  of  Mobile,  and  that  under 
Spencer  r.  Merchant,  126  U.  S.  345;  art.  x.  §  7  of  the  Constitution  which 
Norwood  V.  Baker,  172  U.  S.  269;  prescribed  a  limit  upon  the  rate  of  tax- 
Jones  r.  Tonawanda,  158  N.  Y.  438.  ation  in  municipal  corporations,  and 
The  legislature,  in  the  exercise  of  the  made  special  provision  as  to  the  rate 
taxing  power,  may  impose  a  tax  to  of  taxation  in  Mobile,  the  city  alone 
build  a  bridge,  or  to  pay  debts  in-  was  empowered  to  levy  it.    In  answer 
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system  of  apportionment,  so  as  to  secure  uniformity  among  those 
who  are,  or  ought  to  be,  subject  to  the  particular  tax  or  assessment; ' 
and  hence  we  may  readily  conceive  of  acts  of  the  legislature  demand- 
ing arbitrary  and  unequal  sacrifices  of  citizens  which  could  not  be 
sustained  as  legitimate  exercises  of  the  taxing  power.  But  where 
the  imposition  is  property  a  tax,  and  no  constitutional  limitation  is 
violated,  the  power  of  the  l^islature  is  supreme,  and  without  any 
theoretical  bounds.  "If  the  right  to  impose  a  tax  exists,"  says  the 
Supreme  Court  of  the  United  States,'  "  it  is  a  right  which,  in  its  na- 
ture, acknowledges  no  limit";  and  the  reason  is,  that  the  needs  of 
the  public  or  of  the  government  can  ordinarily  have  no  bounds  set 
to  them.  Unless,  therefore,  there  is  some  limit  fixed  in  the  Con- 
stitution, the  State  may,  by  general  or  uniform  law  or  rule,  tax 
the  property  within  the  State  to  its  full  value;  in  other  words, 
it  has  unlimited  power  over  the  rate  of  taxation  and  the  objects 
(the  property,  persons,  business,  or  things  subject  to  be  taxed)  of 
taxation. 

§  1353  (738).  Taxation  and  Eminent  Domain  discriminated.  — 
The  power  of  taxation  and  the  power  of  eminent  doTnain,  subject  to 
both  of  which  all  private  property  is  held,  although  they  both  origi- 
nate in  political  necessity,  are  in  their  nature  materially  different. 
For  taxes  paid,  or  money  exacted  under  the  taxing  power,  no  direct 
specific  compensation  is  made;  but  where  property  is  taken  under 
the  right  of  eminent  domain,  this  can  be  done,  as  we  have  already 
seen,  only  to  the  limited  extent  required  by  the  particular  object  or 
enterprise  in  favor  of  which  it  is  exercised,  and  then  only  on  the 
condition  of  making  to  the  owner  direct  and  full  compensation  in 
money  fpr  the  particular  and  uneqiud  sacrifice  which  he  would 
otherwise  be  obliged  to  make  for  the  public  benefit.  Most  of  the 
courts  have  concurred  in  the  view  that  the  usual  constitutional  pro- 
vision prohibiting  the  taking  of  private  property  for  public  use  with- 

to  this  objection  the  court  said:  "The  tion  by  municipal  corporations  (§  7  of 
fallacy  of  this  suggestion  consists  in  art.  x.  Constitution  of  1875). 
the  assumption  that  these  several  pro-        '  1  Hare  Am.  Const.  Law,  308,  310; 
visions  of  the  constitution  are  grants  1   Desty  Taxation,   §   10,  p.  28,  and 
of  the  power  to  tax,  instead  of  limUa^  cases  ir^fra^  §  1443. 
iiona  upon  the  exercise  of  such  power        *  Weston    v.    Charleston,    2    Pet. 
inherent  in  the  legislative  branch  of  (U.  S.)  449;  McCulloch  v.  Maryland,  4 
the  government."    And  the  levy  of  the  Wheat.  (U.  S.)  316,  431 ;   Hanson  r. 
tax  by  the  State  under  the  provisions  Vernon,  27  Iowa,  28,  49;    Meriwether 
of  the  above-mentioned  act  relating  to  v,  Garrett,  102  U.  S.  472,  noted  more 
the  indebtedness  of  Mobile  was  held  fully  anUf  chap  ix.;   Munday  v.  Rah- 
vnlid  and  in  accordance  with  the  con-  way,  43  N.  J.  L.  338. 
Btitutional  provision  relating  to  taxa- 


{1355  taxation:  federal  umitations  2319 

out  compensation  is  a  limitation  on  tiie  exercise  by  tiie  State  of  the 
right  of  eminent  domain,  and  not  a  limitation  on  the  taxing  power.* 

§  1354  (742.)  Fadenl  LimiUtionB  on  the  Tazincr  Power.  —  The  pro- 
hibition upon  the  States  to  pass  laws  impairing  the  obligation  of  con- 
irads  is  a  limitation  upon  the  taxing  power  of  the  State,  as  well  as 
upon  its  other  legislative  powers;  and  it  disables  a  city,  when  it 
borrows  money  and  issues  an  absolute  promise  to  repay  it,  from  pass- 
ing an  ordinance  directing  its  officers  to  retain  the  amount  of  a  tax 
levied  by  the  city  upon  such  debt,  out  of  the  interest  thereon  as  the 
same  falls  due.^ 

§  1355  (743).  Same  Subject;  Imports  and  Exports;  Instramentali- 
tiei  of  Federal  Gtovemment.  —  The  power  of  the  States,  and  of 
their  municipalities,  to  levy  taxes  is  subject  to  certain  other  express 
and  implied  restrictions  in  the  Federal  ConstUviion.  Thus  States 
cannot,  without  the  consent  of  Congress,  lay  any  imposts  or  duties 
on  imports  or  exports  except  what  may  be  absolutely  necessary  for 
executing  their  inspection  laws;  nor  can  they,  without  the  consent 
of  Congress,  lay  any  duty  on  tonnage,  as  they  are  expressly  prohibited 
from  so  doing  by  the  Constitution.' 

*  People  r.  Brooklyn,  4  N.  Y.  419.  ing  powers  which  are  held  to  impair 
The  difference  between  taxation  and  the  obligation  of  contracts.  Desty 
eminent  domain  is  here  discriminated  Taxation,  §  30,  pp.  136-141.  A  State 
with  great  clearness  and  precision  in  tax  upon  bonds  ot  a  debtor  within  the 
the  learned  opinion  of  Mr.  Justice  State  held  by  a  person  outside  of  the 
Rugbies.  Soe  also  Gilman  v,  Sheboy-  State,  is  unconstitutional,  thou^  se- 
pn,  2  Black  (U.  S.),  510;  Hanson  v.  cured  by  a  mortgage  of  land  withm  the 
Vernon,  27  Iowa,  28,  54;  Stewart  v.  State.  Cleveland,  P.  &  A.  R.  Co.  v, 
?<Ak.  Coimty,  30  Iowa,  1,  9;  Moale  v,  Pennsylvania  (sub  nom.  State  Tax  on 
Baltimore,  5  Md.  314  (opening  street);  Foreign-held  Bonds),  15  Wall.  (U.  S.) 
\^llliams  V.  Detroit,  2  Mich.  560,  565;  300.  Local  assessment  acts  held  not 
People  V.  Salem,  20  Mich.  452,  477;  to  be  in  conflict  with  the  14th  Amend- 
Rooerts  r.  Smith,  115  Mich.  5;  Howell  ment  to  the  Federal  Constitution, 
r.  Buffalo,  37  N.  Y.  267,  270;   Litch-  Past,  §  1365. 

fidd  V.  Vernon,  41  N.  Y.  123;  Genet  •  Brown  v.  Maryland,  12  Wheat. 
V.  Brooklyn,  99  N.  Y.  296,  306;  Dyker  (U.  S.)  419.  As  to  tolls  and  wharfage, 
Meadow  Land  Co.  v.  Cook,  3  N.  Y.  see  ante,  §  273. 

App.  Div.  164,  168,  aflF'd  159  N.  Y.  6;        The  term  "imports"  as  used  in  the 
Northern  Indiana  R.  Co.  v.  Connelly,  clause  of  Federal  Constitution  which 
10  Ohio  St.  165;  ante,  §  1350,  note.        declares  that  "no  State  shall,  without 
■  Murray  v.   Charleston,  96  U.    8.   the  consent  of  Congress,  lay  any  im- 
432.    Miller  and  Huntt  JJ.,  dissented,  posts  or  duties  on  imports  and  ex- 
on  the  ground  that  the  contract  was  ports,"  does  not  refer  to  articles  cap- 
made  subject    to    the   then   existing  ried  from  one  State  to  another,  but 
power  of  taxation  in  the  city,  which  only  to  articles  imported  from  foreign 
entered  into  and   became  part  of  the  countries  to  the  Umted  States.    Wood- 
coofmct     See  also  Case  of  State  Tax  ruff  v.  Parham,  8  Wall.  (U.  S.)  139; 
on  Foreign-held  Bonds,  15  Wall.  300;   Brown  v.  Houston,  114  U.  S.  622,  628; 
Northern  Cent.    R.  Co.  v.  Jackson,  7   American  Steel  &  Wire  Co.  v.  Speed, 
Wail  (U  S.)  262,  for  instances  of  tax-   192  U.  S.  500.    Under  the  provision  of 
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The  rights  or  privileges  which  are  guaranteed  to  an  importer  by 
this  clause  of  the  Federal  Constitution  are  as  follows :  The  payment 
of  duties  to  the  United  States  gives  to  the  importer  the  right  to  sell 
the  thing  imported,  and  such  right  to  sell  cannot  be  forbidden  or 
impaired  by  a  State.  A  tax  upon  the  thing  imported  during  the  time 
it  retains  its  character  as  an  import  and  remains  the  property  of 
the  importer  in  his  warehouse,  in  the  original  form  or  package  in 
which  it  was  imported,  is  a  duty  on  imports  within  the  meaning  of 
the  Constitution.  The  State  cannot,  in  the  form  of  a  license  or 
otherwise,  tax  the  right  of  the  importer  to  sell,  but  when  the  importer 
has  so  acted  upon  the  goods  imported  that  they  have  become  in- 
corporated or  mixed  with  the  general  mass  of  property  in  the  State, 
such  goods  have  then  lost  their  distinctive  character  a>s  imports, 
and  have  become  from  that  time  subject  to  State  taxation,  not  be- 
cause they  are  the  products  of  other  countries,  but  because  they 
are  property  within  the  State  in  like  condition  with  other  property 
that  should  contribute,  in  the  way  of  taxation,  to  the  support  of  the 
government  which  protects  the  owner  in  his  person  and  estate.^ 

the  Federal  Constitution  that  "No  U.  S.  404  (sustaining  an  act  which  dis- 
tax  or  duty  shall  be  laid  on  articles  ex-  criminated  between  city  and  rural 
ported  from  any  State/'  no  burden  by  lands),  citing  Loughborough  r.  Blake, 
way  of  tax  or  duty  can  be  cast  upon  5  Wheat.  (U.  S.)  318;  Welch  r.  Cook, 
the  exportation  of  articles,  but  ttiat  97  U.  S.  541 ;  Mattingly  r.  District  of 
does  not  mean  that  articles  exported  Columbia,  97  U.  S.  6S7. 
are  relieved  from  the  prior  ordinary  *  In  May  v.  New  Orleans,  178  U.  S. 
burdens  of  taxation  which  rest  on  all  496,  507,  Mr.  Justice  Harlan  summar- 
property  similarly  situated.  The  ex-  izes  the  decisions  of  the  United  States 
emption  attaches  to  the  export,  and  Supreme  Court  in  Brown  v.  Mar>'land, 
not  to  the  article  before  its  exporta-  12  Wheat.  (U.  S.)  419,  in  the  language 
tion.  Cornell  v.  CojTie,  192  U.  S.  418.  stated  in  the  text.  In  May  v.  New 
427.  See  also  Turpin  v.  Burgess,  117  Orleans,  178  U.  S.  496,  the  plaintiffs 
U.  S.  504,  506.  A  license  tax  upon  the  imported  goods  and  sold  them.  In 
business  of  a  buyer  of  cotton  for  export  each  box,  or  case  in  which  the  imports 
is  a  duty  upon  exports  within  the  were  made,  were  many  packages,  each 
meaning  of  tne  Federal  Constitution,  separately  marked  and  wrapped.  It 
State  V.  Allgeyer,  110  La.  839.  was  held  that  the  box  or  case  was  the 

As  to  passenger  tax.  Smith  v.  Tur-  original  package,  and  that  the  goods 
ner,  7  How  (U.  S.)  283;  Crandall  v.  lost  their  distinctive  character  as  im- 
Ne\'ada,  6  Wall.  (U.  S.)  35;  Smith  v.  ports  and  became  subject  to  local  tax- 
Marston,  5  Tex.  426;  State  v.  Fuller-  ation  when  the  boxes  or  cases  were 
ton,  7  Rob.  (La.)  210;  Rabassa  v.  New  opened  and  the  goods  were  offered  for 
Orleans,  3  Martin,  o.  8.  (La.)  218;  sale  in  the  separate  packages.  May  v. 
Norris  V.  Boston,  4  Met.  (Mass.)  282;  New  Orleans,  178  U.  S.  496. 
ante,  §  261,  note;  Reading  R.  Co.  v.  An  Irish  corporation  established  a 
Pennsylvania  {svb  nom.  State  Freight  warehouse  and  place  of  business  in 
Tax),  15  Wall.  (U.  S.)  232;  Same  v.  New  York  for  the  sale  of  thnr  imported 
Same  (sub  nom.  State  Tax  on  Railway  goods.  The  business  was  of  a  perma- 
Gross  Receipts),  15  Wall.  (U.  S.)  284.  nent  character;  the  goods  were  con- 
The  United  States  Congress  may,  as  etantlv  received  and  sold  and  replaced 
the  local  legislature  of  the  Distnct  of  by  other  goods.  Cash  was  deposited 
Columbia,  tax  different  classes  of  prop-  in  New  York  and  was  subject  to  use 
erty  situated  there,  at  different  rates,  as  the  needs  of  the  business  might  re- 
Gibbons  V.  Distnct  of  C]k)lumbia,  116   quire.    In  this  business  it  took  notes 
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The  power  of  taxation  by  the  States  does  not  extend  to  the  instru- 
ments  of  the  Federal  government,  or  to  the  constitutional  means 
employed  by  Congress  to  carry  into  execution  the  powers  conferred 
in  the  Federal  Constitution/ 

for  sales  of  such  goods.  These  notes  the  official  agencies  of  the  Federal  Gov- 
were  not  directly  transmitted  to  it^  emmerUf  whether  in  the  form  of  banks 
home  office  in  Dublin,  but  were  held  chartered  under  its  authority,  or  of 
for  collection  in  connection  with  the  obligations  issued  by  it  as  a  means  of 
business  in  New  York,  and  while  the  providing  a  revenue,  or  for  the  pay- 
bulk  of  the  proceeds  might  be  sent  ment  of  its  debts,  was  applied  in  Mc- 
abroad,  sufficient  sums  were  retained  Culloch  v.  Maryland,  4  Wheat.  (U.  S.) 
to  meet  the  expenses  of  the  business  316,  to  a  stamp  tax  upon  notes  of  the 
and  pay  duties  on  subsequent  impor-  United  States  Bank;  in  Weston  v. 
tations  of  goods.  It  was  held  that  the  Charleston,  2  Pet.  (U.  S.)  449,  and  in 
amoimt  receivable  on  notes  and  open  Bank  of  Commerce  v.  New  York  City, 
accounts  and  the  cash  on  hand  nad  2  Black  (U.  S.),  620,  to  stock  issued 
lost  the  distinctive  character  which  for  loans  made  to  the  Government  of 
would  protect  them  under  the  provi-  the  United  States;  in  the  Bank  Tax 
sion  of  the  Federal  Constitution  pro-  Case,  2  Wall.  (U.  S.)  200,  to  a  tax  laid 
hibiting  imposts  or  duties  on  imports,  on  banks  on  a  valuation  equal  to  their 
and  had  become  capital  invested  in  capital  stock,  when  their  property  con- 
business  in  New  York  and  subject  to  sisted  of  stocks  of  the  Federal  Govem- 
taxation  there.  Burke  v.  Wells,  208  ment;  in  The  Banks  v.  The  Mayor,  7 
U.  3.  14,  aff'g  184  N.  Y.  275.  See  also  WaU.  (U.  S.)  16,  to  certificates  of  in- 
People  V.  Wells,  183  N.  Y.  264,  rev'g  debtedness  of  the  United  States  issued 
104  N.  Y.  App.  Div.  629.  to  the  creditors  of  the  Government  for 

The  greater  part  of  the  business  of  supplies  in  carrying  on  the  Civil  War; 
a  corporation  or  New  Jersey  consisted  in  Bank  v.  Supervisors,  7  Wall.  (U.  S.) 
m  importing  chemicals  andf  dyestuffs  26,  to  notes  of  the  United  States  in- 
from  Europe  and  selling  the  same  in  tended  to  circulate  as  money;  and  in 
original  packages.  A  small  portion  of  Van  Brocklin  v.  Tennessee,  117  U.  S. 
its  busmess,  however,  representing  151,  to  land  purchased  by  the  United 
about  one-seventh  thereof,  consisted  States  for  the  amount  of  a  direct  tax 
in  selling  broken  packages  of  its  im-  thereon."  Per  Mr.  Justice  Brown  in 
ported  goods,  and  also  some  domestic  Hlbemia  Sav.  &  Loan  Soc.  v.  San 
goods.  It  was  held  that  it  was  eMect  Francisco,  200  U.  S.  310,  313,  314. 
to  the  franchise  tax  imposed  by  New  To  the  effect  that  the  bonds  of  the 
York  upon  foreign  corporations  for  the  United  States  are  not  subject  to  taxa- 
pri\'ilege  of  doing  business  in  the  State,  tion  by  a  State,  or  by  its  authority, 
oecause,  although  it  was  engaged  in  see  People  v.  Home  Ins.  Co.,  29  CaJ. 
interstate  commerce,  it  was  partly  en-  633;  Newark  City  Bank  v.  Assessor, 
gaged  in  domestic  commerce,  and  its  30  N.  J.  L.  13;  Fox  v.  Haight,  31  N.  J. 
business  was  therefore  within  the  tax-  L.  399.  409;  Jewell  v.  Hart,  31  N.  J.  L. 
ing  power  of  the  State.  People  v.  434;  Mut.  L.  &  C.  Ins.  Co.  v.  Haight, 
Roberts,  36  N.  Y.  App.  Div.  597,  aff'd  34  N.  J.  L.  128;  International  &  L. 
167  X.  Y.  617.  Assur.  Co.  v.  Haight,  35  N.  J.  L.  279. 

'  McCulloch  V.  Maryland,  4  Wheat.  For   purposes   of   taxation,  the  pre- 
(U.  S.)  316,  424;    Osbom  v.  Bank  of  mium  on  United  States  bonds  was  held 
United  States,  9  Wheat.  (U.  8.)  738;   to  be  exempt,  being  a  part  of  the  bond. 
Weston  V.  Chaiieston,  2  Pet.  (U.  8.)  See  People  v,  Com'rs  of  Taxes,  90  N.  Y. 
449,  rev'g  1  Hsjper  Eq.  (S.  Car.)  340;  63,  distinguishing  People  v.  Com'rs  of 
First  Nat.  Bank  of  Louisville  v.  Com-  Taxes,  76  N.  Y.  64,  76.    Gray,  Lim. 
moowealtb,'t^  Wall.  (U.  S.)  353;   Van  Taxmg  Power,  sec.  755. 
Brocklin  v.  Tennessee,  117  U.  S.  151,        Lands  held  by  the  United  States  for 
155;  Wisconsin  Cent.  R.  Co.  v.  Price  the  benefit  of  the  Indian  races  are  in- 
County,  133  U.  S.  496,  504;    United  strumentalities  of  the  United  States 
States  9.  Bickert,  188  U.  S.  432,  438;  Government  and  cannot  be  taxed  before 
Desty  T^kxation,  f  20,  p.  67,  and  cases,  allotment  and  the  issuance  of  patents, 
"  The  inability  of  the  States  to  tax  or  even  after  allotment  and  the  issuing 


2322  BftJNiaPAL  CORPORATIONS  $  1356 

§  1356  (744).  InteraUte  Oommerce:  Hawken  and  Peddlers, 
Drummers  and  Oanvassers.  —  The  legislature  of  the  State,  if  it  is  not 
restricted  or  prohibited  by  the  Constitution  of  the  State,  may  tax 
or  may  authorize  municipal  corporations  to  tax  hawkers  and  ped- 
dlers selling  goods,  wares,  and  merchandise  that  are  physically  within 
the  State  at  the  time  of  sale,  although  such  goods,  wares,  and  mer- 

of  a  patent,  and  until  the  expiration  ation  by  the  State.    Ex  parte  Gaines, 

of  the  trust,  when  the  patent  declares  66  Ark.  227. 

that  the  government  shall  hold  the  The  power  of  the  Federal  Govern- 
lands  in  trust  for  the  Indian  allottee  ment  to  procure  money  on  the  credit 
and  his  heirs  for  a  period  of  twenty-  of  the  United  States  cannot  be  bur- 
five  years.  United  States  v.  Rickert.  dened,  impeded,  or  in  any  way  affected 
1H8  U.  S.  432.  The  public  lands  ot  by  the  action  of  any  State.  Hence  a 
the  United  States  are  not  subject  to  tax  upon  the  property  of  a  hank  in  which 
taxation  b v  a  State  or  by  its  authority,  United  States  securities  are  included  is 
before  the  location  of  the  land  warrant,  beyond  the  power  of  the  State.  Home 
Doty  V.  Bassett,  44  Kan.  754.  Lands  Sav.  Bank  u.  Des  Moines,  205  U.  S. 
held  by  the  Federal  Government  are  503,  discussing  and  citing  authorities, 
not  subject  to  special  assessment  for  a  The  principle  that  a  city  cannot 
local  improvement.  Fagan  v.  Chicago,  tax  the  agencies  which  the  Federal 
84  111.  227;  WTii taker  v.  Deadwood,  23  Government  employs  in  its  govem- 
S.  Dak.  538;  122  N.  W.  Rep.  590.  As  mental  operations  does  not  apply  to 
to  the  exemption  of  public  lands  of  the  obligations  such  as  checks  and  warrants 
United  States  and  tne  time  when  the  intended  for  immediate  use,  and  de- 
interest  of  any  person  entering  thereon  signed  mcrel  v  to  stand  in  the  place  of 
becomes  taxable,  see  Kansas  Pac.  R.  money,  until  presented  at  the  Treas- 
Co.  V.  Prcscott,  16  Wall.  (U.  S.)  603;  ury  and  the  money  actually  drawn 
Union  Pac.  R.  Co.  v.  McShane,  22  thereon.  A  tax  thereon  is  virtually  a 
Wail.  (U.  S.)  444;  Tucker  v,  Ferguson,  tax  upon  the  money  which  may  be 
22  Wall.  (U.  S.)  527;  Colorado  Co.  v,  drawn  immediately  upon  their  presen- 
Pueblo  County,  95  U.  S.  259;  North-  tation.  So  held  where  a  savings  and 
em  Pac.  R.  Co.  v.  Traill  County.  115  loan  association  had  in  its  possession 
U.  S.  600;  Wisconsin  Cent.  R.  Co.  v,  two  checks  or  orders  of  the  treasurer  of 
Price  County,  133  U.  S.  496;  Huss-  the  United  States  for  interest  accrued 
man  v,  Durham,  165  U.  S.  144;  United  upon  certain  registered  bonds  of  the 
States  V.  Milwaukee,  100  Fed.  Rep.  United  States,  payable  to  the  associa- 
828;  Price  t*.  Dennis,  159  Ala.  625;  49  lion,  and  a  tax  was  levied  upon  the 
So.  Rep.  249;  State  v.  Itasca  Lumber  amount  represented  by  these  checks. 
Co.,  100  Minn.  355;  Johnson  v.  Crook  Hibemia  Sav.  &  Loan  Soc.  v.  San  Fran- 
County,  53  Oreg.  329;  100  Pac.  Rep.  cisco,  200  U.  S.  310.  There  is  nothing 
294.  ^  in  the  exemption  of  government  bonds 
A  State  may  tax  different  estates  /ram  toxo^ion  which  prevents  them  from 
in  lands  to  the  respective  owners  being  seized  for  taxes  due  on  property 
thereof.  Wliere  a  dry-dock  had  been  not  exempt.  Scottish  Union  &  N.  I n^. 
conveyed  to  a  corporation  by  the  United  Co.  v.  Bowland,  196  U.  S.  611,  632. 
States f  with  a  condition  subsequent,  The  Pacific  railroads:  The  Union 
for  a  breach  of  which  the  title  mi^ht  Pacific  R.  Co.  and  the  Central  Pacific 
revert  to  the  government,  and  with  R.  Co.,  chartered  by  Congress  and 
the  stipulation  that  the  United  States  made  government  agencies,  are,  never- 
should  liave  a  continuing  right  to  use  theless,  taxable  by  the  States  in  re- 
the  dock  for  certain  purposes,  it  was  spect  of  property  situate  therein, 
held  that  the  estate  or  interest  of  the  Union  Pac.  R.  Co.  v.  Penniston,  18 
corporation  might  be  taxed  to  it.  Wall.  (U.  S.)  5;  Thomson  v.  Union 
Baltimore  Shipbuilding  &  D.  D.  Co.  Pac.  R. Co., 9  Wall.  (U.S.)  579;  Union 
V.  Baltimore,  195  U.  S.  375,  aflF'g  97  Pac.  R.  Co.  v,  Lincoln  County,  1  Dillon 
Md.  97.  The  estate  of  the  lessee  of  l&nd  C.  C.  R.  314;  post,  §  1398;  State  r. 
belonging  to  the  United  States  in  Hot  Central  Pac.  R.  Co.,  10  Nev.  47;  Peo- 
Springs  Reser\'ation  is  subject  to  tax-  pie  v.  Central  Pac.  R.  Co.,  43  CaJ.  398. 
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chandise  may  have  been  brought  from  another  State.*    But  in  im- 
posing a  license  tax  upon  a  hawker  or  peddler,  there  must  be  no 

'  Howe  Machine  Co.  v.  Cage,  100  of  him  under  the  State  of  Tennessee 
U.  S.  676,  aflf'g  9  Baxt.  (Tenn.)  518;  for  the  privilege  or  license  to  peddle  or 
Emert  v.  Missouri,  156  U.  S.  296,  afif'g  sell  macnines  in  the  county  in  question. 
103  Mo.  241 ;  Corfield  i;.  Coryell,  4  The  Supreme  Court  of  Tennessee  con- 
Wash.  C.  C.  380;  American  Harrow  strued  the  statute  as  levying  a  tax 
Co.  r.  Shaffer,  68  Fed.  Rep.  750;  Wiley  without  discrimination  on  all  peddlers 
t.  Parmer,  14  Ala.  627;  Hall  v.  State,  of  sewing  machines  without  regard  to 
39  Fla.  637 ;  Burr  v.  Atlanta,  64  Ga.  the  place  of  growth  or  produce  of  ma^ 
225;  Wiggins  v.  Chicago,  68  111.  372;  terial,  or  of  mani]tfacture.  The  license 
Graffty  v.  Rushville,  107  Ind.  502;  tax  was  sustained  by  the  Supreme 
South  Bend  v.  Martin,  142  Ind.  31;  Court  of  the  United  States.  In 
State  r.  Wheelock,  95  Iowa,  577;  Rash  Emert  v,  Missouri,  156  U.  S.  296,  aflf'g 
r.  Farley,  91  Ky.  344;  State  v.  Mont-  103  Mo.  241,  the  defendant  was  an 
gomery ,*  92  Me.  433 ;  Ward  v.  Morris,  agent  of  the  Singer  Manufacturing 
4  H.  ^  McU.  (Md.)  340;  Keller  v.  Company,  a  New  Jersey  corporation; 
State,  11  Md.  525;  Oliver  v.  Washing-  as  such  agent  and  having  no  peddler's 
ton  MiUs,  11  Allen  (BiassJ,  268;  Com-  license,  he  was  engaged  m  gomg  from 
monwealth  v.  Ober,  12  Cush.  (Mass.)  place  to  place  in  a  Missouri  county 
493,  495,  497;  People  v.  Russell,  49  with  a  horse  and  wagon  soliciting  qr- 
&lich.  617,  619;  Muskegon  v.  Zeeryp,  ders  for  the  sale  of  the  company's  sew- 
1:M  Mich.  181 ;  People  v.  Smith,  147  ing  machines  and  having  with  liim  in 
Mich.  391 ;  Muskegon  v.  Hanes,  149  the  wagon  one  of  those  machines,  the 
Mich.  460;  Tracy  v.  State,  3  Mo.  3;  property  of  the  company,  manufac- 
State  r.  North,  27  Mo.  464 ;  Wynne  v,  tured  by  it  at  its  worha  in  New  Jersey 
Wright,  1  Dev.  &  B.  L.  (N.  Car^  19;  and  which  it  had  forwarded  and  de- 
Cowles  V.  Brittain,  2  Hawks  (N.  Car.),  livered  to  him  for  sale  on  its  account. 
204;  Wilmington  v.  Roby,  8  Ired.  L.  He  offered  this  machine  for  sale  to 
(N.  Car.)  250;  Whitfidd  v.  Longest,  6  various  persons  at  different  places,  and, 
Ired.  L.  (N.  Car.)  268;  Plymouth  v.  finding  a  purchaser,  sold  and  deUvered 
Pettijohn,  4  Dev.  pT.  Car.)  591;  War-  it  to  him.  It  was  held  that  a  license 
ren  r.  Geer,  117  Fa.  St.  207;  Com-  tox  imposed  on  peddlers  of  goods  going 
moD wealth  v.  Gardner,  133  Pa.  St.  from  place  to  place  within  the  State  to 
284 ;  State  r.  Charleston,  10  Rich.  L.  sell  them  was  not,  as  applied  to  the  de- 
(S.  Car.)  240;  State  v.  Pinckney,  10  fendant,  an  interference  with  inter- 
Rich.  L.  (S.  Car.)  474;  Charleston  v.  state  commerce  and  was  valid.  Mr. 
Ahrens,  4  Strob.  (S.  Car.)  241;  Howe  Justice  Gray^  who  delivered  the  opin- 
Machine  Co.  v.  Cage,  9  Baxt.  (Tenn.)  ion  of  the  court,  pointed  out  that  there 
518;  Saulabury  v.  State,  43  Tex.  Crim.  was  nothing  to  show  that  the  def end- 
Rep.  90  (overruling  French  v.  State,  42  ant  ever  offered  for  sale  any  machine 
Tex.  Crim.  Rep.  222,  and  Kirkpatrick  that  he  did  not  have  with  him  at  the 
r.  State,  42  Tex.  Crim.  Rep.  459);  time;  that  his  dealings  were  neither 
State  V,  Harrington,  68  Vt.  622,  quot-  accompanied  nor  followed  by  transfer 
ing  text;  State  v.  Richards,  32  W.  Va.  of  goods,  or  of  any  order  for  their 
348;  Morrill  v.  State,  38  Wis.  428.  In  transfer,  from  one  State  to  another. 
Howe  Machine  Co.  v.  Cage,  100  U.  S.  Therefore  he  declared  these  dealing 
676,  aff'g  9  Baxt.  (Tenn.)  518,  the  "were  neither  interstate  commerce,  m 
company,  a  corporation  of  Connecti-  themselves,  nor  were  they  in  any  way 
cut,  manufactured  sewing  machines  directly  connected  with  such  com- 
in  Ck>nnecticut,  and  had  an  office  in  merce.  The  only  business  or  commerce 
Tennessee.  It  sent  an  agent  into  one  in  which  he  was  engaged  was  internal 
of  the  counties  of  Tennessee  to  sell  or  and  domestic ;  and,  so  far  as  appears, 
peddle  machines.  The  agent  travell^  the  only  goods  in  which  he  was  dealing 
through  the  country  in  a  wagon  for  had  become  part  of  the  mass  of  prop- 
the  purpose  of  exhibiting  and  offering  erty  within  the  State.  Both  the  oc- 
for  aale  the  conipany's  machines.  The  cupation  and  the  ^oods,  therefore,  were 
machines  offered  for  sale  and  sold  by  subject  to  the  taxing  power,  and  to  the 
him  were  manufactured  in  Connecticut,  police  power,  of  the  State."  The 
and  brought  into  Tennessee  for  sale,  learned  justice  referred  to  previous 
He  paid  under  protest  a  tax  required  decisions  at  length,  and  distinguished 


2324  lilTNICIPAL   CORPORATIONS  §  1356 

discrimination  or  undue  burden  placed  upon  goods  and  merchandise 
brought  from  other  States,  or  from  foreign  countries,  in  favor  of 
the  goods,  wares,  and  merchandise  of  the  State  exercising  the  power 
to  license  and  tax.  If  there  be  such  discrimination,  the  tax  is  a 
burden   upon   interstate  commerce,  and   is  unlawful.^     But   the 

the  case  of  Robbins  v,  Shdby  Ckninty  he  was  engaged  in  commerce  within 

Taxing  Dist.,  120  U.  S.  489,  on  the  the  State,  and  was  liable  to  the  license 

ground  that  in  that  case  the  person  tax.    People  v.  Smith,  147  Mich.  391. 

taxed  was  a  drummer,  who  was  selling  A  person  who  dbtributes  articles  of 

goods  wbdch  were  not  within  the  State,  merchandise  from  town   to   town  on 

and  which  were  delivered  by  his  princi-  approval,     the    artides    having    been 

pal  from  its  manufactory  or  wu^ouse  sntnped  prevUnudy  from  another  Stale 

m  another  State.  in  hulkf  to  be  returned  or  paid  for  at  a 

^* Hawkers  and  Peddlers**   defined,  later  date  to  another  employee  is  not 

Graffty  v.   Rushville,    107   Ind.   502;  engaged  in  interstate  commerce  and 

State  V.  Hodgdon,  41  Vt.  139;  Emert  is  subject  to  a  license  tax.    Muskegon 

r.  Missouri,  156  U.  S.  296,  cited  supra,  v.  Hanes,  149  Mich.  460. 

A    "drummer**    or  "commercial  trav"  *  Welton  v.  Missouri,  91  U.  S.  275; 

eller**  who  sells  from  samples   goods  Webber  v.  Virginia,    103  U.  S.    344; 

which  are  to  be  delivered  by  his  princi-  Georgia  Packing  Co.  v.  Macon,  60  Fed. 

pal  is  not  a  "_peddler"  (Kansas  City  Rep.  774;  Ex  parte  Thomas,  71  Cal. 

V.  Collins,  34  Kan.  434) ;  but  one  who  204.     In  Ward  v.  Maryland,  12  Wall, 

sells  milk  from  house  to  house  has  been  (U.  S.)  418,  a  statute  of  Marjfland 

held  to  be  a  peddler.    Chicago  v.  Bar-  requiring  all  traders  residing  withm  the 

tee,  100  111.  57.  State  to  take  out  licenses  at  certain 

A  foreign  corporation  sent  to  Vir-  rates,  and  subjecting  to  indictment  and 

ginia  a  car-load  of  harrows.     Aaents  penalty  persons  not  residents  of  the 

and  canvassers  in  Virginia  loaded  the  State  who,  without  taking  out  a  license 

harrows  on  wagons  and  sold  them  to  at  a  higher  rate,  should  sell  or  offer  for 

farmers,  delivering  from  the  wagon.    It  sale  by  card,  sample,  or  trade  list  within 

was   held   that   the  agents   were  not  the  limits  of  the  city  of  Baltimore,  any 

merely  canvassers  or  dnimmers.  or  en-  goods,  wares,  or  merchandise  whatever, 

gaged  in  selling  goods  by  sample,  but,  other  than  agricultural  products  and 

inasmuch  as  the  goods  had  become  a  pari  articles  manufactured  in  tlie  State,  was 

of  the  general  mass  of  propertif  in  Vir-  held  to  be  unconstitutional,  because  it 

ginia^  and  were  therefore  subject  to  its  imposed  a  discriminating  tax  upon  the 

taxing  powers,  the  agents  were  sub-  residents  of  other  States.     In  Welton 

jcct  to  tax  as  p>crsons  selling  manu-  v.  Missouri,  91  U.  S.  275,  a  statute 

factured  implements  or  machines  by  of  Missouri  by  which  '^  whoever  shall 

retail.       American     Harrow     Co.     v.  deal  in  the  selling  of  patent  or  other 

Shaffer,  68  Fed.  Rep.  750.    An  ordi-  medicines,  goods,  wares,  or  merchandise, 

nance  which  exacts  a  license  fee  of  except  books,  charts,  maps,  and  sta- 

peddlers,  does  not  interfere  with  inter-  tionery,   which   are  not  the   growth, 

state  commerce  when  the  peddler  is  a  produce,  or  manufacture  of  this  State. 

resident  who  takes  subscriptions  for  by  going  from  place  to  place  to  sell 

goods  of  his  principal,  a  corporation  the  same,  b  declared  to  be  a  peddler," 

of  another  State,  but  fills  the  orders  and  which  prohibited,  under  a  penalty, 

from  a  general  stock  kept  by  his  prin-  dealing  as  a  peddler,  without  taking 

cipal  within  the  State.     Muskegon  v.  out  a  license,  and  paying  a  certain  sum 

Zeeryp,  134  Mich.  ISl.    A  corporation,  therefor,  but  required  no  license  for 

which  was  admitted  to  do  business  in  selling,  bv  going  from  place  to  place, 

Michigan  f   conducted  a  general  retail  any  goods,  the  growth,  produce,    or 

business  at  twelve  points  in  the  State.  maniSacture  of  the  State,  was  held, 

An  agent,  going  from  house  to  house,  by   reason  of  such  discrimination,   to 

sold  groceries  at  retail  by  sample.     A  be  unconstitutional  and  void,  as  ap- 

part  of  his  orders  were  filled  from  stock  plied  to  a  peddler  within  the  State 

kept  in  the  State  and  the  remainder  selling     sewing     machines     manufac- 

by  goods  ordered  from  his  principal  tured  without  the  State.     Mr.  Justice 

without  the  State.     It  was  held  that  Field,  in  delivering   judgment,    said: 
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power  to  license  and  tax  the  occupation  of  hawkers  and  peddlers 
b  only  justified  by  the  decisions  on  the  ground  that  their  occupation 

**  The    commerce     power    continues   one  of  the  prerogatives  of  the  national 
until  the   commodity   has  ceased   to  legislature. 

be  the  subject  of  discriminating  legis-        DUcrimincUing  taxes.    An  ordinance 
lation  by  reason  of  its  forei^  char-  of  a  city,  passed  under  a  general  power 
icter.    That  power  protects  it,  even  conferred  by  its  charter,  which  exacts 
if  it  has  entered  the  State,  from  any  a  license  for  selling  goods,  and  fixes 
burdens    impoeed    by    reason    of    its  one  rate  of  license  for  selling  goods 
foreign  origin.     The  act  of  Missouri  which  are  within  the  corporate  limits, 
eocroaches  on  this  power  in  this  re-  or  in  transitu  to  the  city,  and  another 
spect,  and  is,  thererore,  in  our  judg-  and   much    larger   license   for   selling 
ment,     unconstitutional    and    void."  goods  which  are  not  in  the  city,  or  in 
Id  Cook   r.    Pennsylvania,   97   U.  S.  transitu  to  it,  is  invalid,  because  it  is 
566,  in  which  a  tax  upon  auctioneers  unjust,    unequal,    partial,    oppressive, 
measured  by  the  amount  of  their  sales  and    in   restraint   of   trade.      In    re 
was  hdd  to  be  invalid  as  to  sales  by  Frank,  52  Cal.  606.    The  Washington 
auction  of  imported  goods  in  the  orig-  statute    which    provides    that    every 
inal  package,  the  statute  under  which  person    who    canvasses    or    sells    by 
the  tax   was    imposed    made    a    dis^  sample  certain  specified  articles  **  after 
crimination  against  imported  as  com-  shipment  to  the  State  "  shall  pay  in  ad- 
pared  with  domestic  goods.  vance  a  ^rearly  license  fee  aiscrimi- 
In  Webber  v.  Virginia,  103  U.  S.  nates    against    interstate    commerce, 
344,  347,  t^oO,  the  court,  speaking  by  and  is  void.    Bacon  v.  Locke,  42  Wash. 
Mr.  Justice  Fidd,  affirmed  the  doo-  215.     A  provision  of  a  State  statute 
trine   that   '*  the   right  conferred   by  which  does  not  apply  to  any  resident 
the  patent  laws  of  the  United  States  merchant  in  a  county,   but  imposes 
to  inventors  to  sell  their  inventions  a  penalty  on  any  person  peddling  or 
uul    discoveries   does    not   take   the  selling  certain  merchandise  without  a 
tangible   property,   in  which  the  in-  license,  is  discriminatory  in  its  effect 
vention  or  discovery  may  be  exhibited  and    is    void    under   the    Fourteenth 
or  carried  into  effect,  from  the  opera-  Amendment  as  a  denial  of  the  equal 
tion  of  the  tax  and  license  laws  of  the  protection    of    the    laws.      Ex    parte 
State,"   and   the  reason  why  a  tax  Deeds,  75  Ark.  542.    A  statute  which 
imposed  by  a  statute  of  Virginiaf  on  imposes   a   tax    on   peddlers,    except 
persons   selling,  without  liccmse,  pat-  peddlers  of  such  commodities  as  are 
ented    articles  not  owned    by  them,  manufactured  or  raised  by  themselves 
was  held  to  be  invalid,  as  applied  to  within  the  States  discriminates  against 
sales    of    sewing    machines   manufao-  interstate    commerce    and    is    void, 
tured  in  another  State,  was  that  the  Ames   v.    People^   25   Ck>lo.    508.      A 
statute  made  "  a  clear  discrimination  State  statute  which  by  its  terms  per- 
tfi  faror  of  home  manufacturers  and  mits  the  licensing  of  citisens  of  the 
against    the   manufacturers   of   other  State,    but    prohibits   the    issuing   of 
States."    In  Walling  v.  Michigan,  116  licenses  to  aliens  desiring  to  peddle 
U.  S.  446, 460,  the  statute  of  Michigan,   poods,  discriminates  against  aliens  and 
which  was  held  to  be  an  unconstitu-  is   void.     State   v.    Montgomery,    94 
tional    restraint    of    interstate    com-  Me.    192.      A    State    statute    which 
meice,   imposed   different   taxes  ^  ui>on  imposes   a   privilege   tax    on   lumber 
the  business   of   selling  or  soliciting  dealers,   but  excepts  therefrom  saw- 
the  sale  of  intoxicating  liquors,   ao-  mill  operators  who  do  not  ship  lumber 
emding  as  the  Hquors  were  manufao-  out  of  the  State,  discriminates  against 
tured  within  the  State,  or  were  to  be  interstate    commerce    and    is    void, 
sent  from    another   State^     and    the  Adams  v.  Mississippi  Lumber  Co.,  84 
Supreme  Court  of  the  Umted  States,   Miss.  23.     A  statute  which  imposed 
speaJdng  by  Mr.  Justice  Bradley,  do-  an  annual  license  tax  on  the  whole- 
dared  that   the   police  power  ot  the  sale    liquor    establishments    of    non- 
State  ''would    be  a  perfect  justifica-  residents,  and  required  the  manufac- 
tioD  d  the  act,  if  it  did  not  diacrimi-  turers  of  liquors  within  the  State  to 
sate  against  citizens  and  products  of  pay   a   manufacturer's   tax,    but   ex- 
^er  States  in  &  matter  of  commerce  empted  them  from  the  wholesale  tax, 
between  the   States,   and  thus  usurp  held     to    discriminate    against    non^ 


2326  MUNICIPAL  CORPORATIONS  §  1356 

has  relation  to  property  which  is  wUhin  the  State  and  is,  therefore, 
subject  to  the  police  and  taxing  power  of  the  State.  A  mere  drummer 
or  canvasser^  who  comes  into  the  State  as  the  agent  or  representa- 
tive of  a  manufacturer  or  dealer,  who  is  domiciled  in  another  State, 
and  who  solicits  orders  by  sample  or  otherwise  for  goods,  wares, 
and  merchandise  which  are  not  within  the  State,  but  are  to  be  shipped 
to  the  purchaser  by  his  principal  from  the  State  of  his  domicil,  is 
strictly  a  person  whose  occupation  or  business  is  interstate  com- 
merce; and  inasmuch  as  the  articles  of  property  which  are  the 
subject  of  the  transactions  are  not,  whilst  he  is  pursuing  such  occu- 
pation or  business  and  prior  to  delivery  to  the  purchaser,  within  the 
jurisdiction  of  the  taxing  power  of  the  State,  no  occupation  or  privi- 
lege tax  can  be  imposed  upon  such  drummer,  because  such  a  tax  is 
a  regulation  of  interstate  commerce.^    The  principle  which  exempts 

residents  in  favor  of  residents,  and  v.  Hanaphy,  117  Iowa,  15;  Fort  Scott 
therefore  an  unconstitutional  regula-  v.  Pelton,  39  Kan.  764;  State  r. 
tion  of  interstate  commerce.  State  Hickox,  64  Kan.  650;  Commonwealth 
V.  Zophy,  14  S.  Dak.  119.  An  ordi-  v.  Pearl  Laundry  Co.,  105  Ky.  259, 
nance  which  is  void  for  dUcriminaXr  266;  Simmons  Hardware  Co.  v. 
ing  against  citizens  of  other  States  McGuire,  39  La.  An.  848;  McClel- 
will  not  be  made  valid  by  the  fact  that  Ian  v.  Pettigrew,  44  La.  An.  356; 
the  discrimination  is  also  against  the  Pegues  v.  Ray,  50  La.  An.  574;  Peo- 
citizens  of  the  State  who  reside  out-  pie  v.  Bunker,  128  Biich.  160;  Over- 
side the  city.  Fecheimer  v.  Louisville,  ton  v.  Vicksburg,  70  Miss.  558;  Ex 
84  Ky.  306.  imtU  Rosenblatt,  19  Nev.  439 ;   State 

A  territorial  statute  which  imposes  v.  Bracco,  103  N.  Car.  349;  Wrought 
a  license  fee  as  a  condition  upon  which  Iron  Range  Co.  v.  Campen,  135  N. 
coal  oil  may  be  sold  in  the  Territory  Car.  506;  Baxter  v.  Thomas,  4  Okla. 
is  uncoiistitutional,  so  far  as  it  applies  605;  State  v.  Rankin,  11  S.  Dak. 
to  sales  in  the  original  package  by  the  144,  149;  Hurford  v.  State,  91  Tenn. 
importer  of  coal  oil  produced  and  re-  669;  Ex  parte  Holman,  36  Tex.  Crim. 
fined  without  the  Territory.  In  re  Rep.  255;  Talbutt  v.  State,  39  Tex. 
Wilson,  10  N.  Mex.  32.  Crim.  Rep.  64;   Adkins  v.  Richmond, 

^  Robbins  v,  Shelby  County  Tax-  98  Va.  91;  State  v.  Lichtenstein,  44 
ing  Dist.,  120  U.  S.  489;  Corson  W.  Va.  99;  Clements  v.  Casper,  4 
17.  Maryland,  120  U.  S.  502;  Asher-r.  Wyo.  494. 

Texas,  128  U.  S.  129;  Brennan  v.  In  Hatch  v.  Reardon,  204  U.  S. 
Titusville,  153  U.  S.  289;  Caldwell  152,  the  Supreme  Court  of  the  United 
V.  North  Carolina,  187  U.  S.  622,  States,  aflirming  the  judgment  of  the 
rev'g  127  N.  Car.  521;  Rcarick  v.  Court  of  Appeals  of  New  York,  held 
Pennsylvania,  203  U.  S.  507;  In  re  that  the  New  York  Stamp  Act  of  1905, 
Spain,  47  Fed.  Rep.  208;  In  re  Hous-  providing  for  a  tax  on  transfers  of  stocky 
ton,  47  Fed.  Rep.  539;  In  re  Nichols,  did  not  violate  either  the  Fourteenth 
48  Fed.  Rep.  164;  In  re  Rozelle,  57  Amendment  or  the  commerce  clause 
Fed.  Rep.  155;  Ex  parte  Hou^,  of  the  Constitution  of  the  United 
69  Fed.  Rep.  330;  In  re  Tinsman,  95  States,  and  that  it  was  competent  for 
Fed.  Rep.  648;  Ex  parte  Green,  114  the  State  of  New  York  to  impose  a 
Fed.  Rep.  959;  Wrought  Iron  Range  stamp  tax  on  sales  in  New  York  of 
Co.  V.  Johnson,  84  Ga.  754 ;  McClcl-  shares  of  stock  of  a  foreign  corpora- 
land  V.  Marietta,  96  Ga.  749;  In  re  tion  owned  by  nonrresitients ;  ana  the 
Kinyon,  9  Idaho,  642;  Emmons  v,  case  w*as  distinguished  by  the  court 
Lewiston,  132  111.  380;  Bloomington  from  the  Telegraph  and  Drummer 
V.  Bourland,  137  111.  534;  McLaughlin  cases. 

V.  South  Bend,  126  Ind.  471;  Hunt-  Although  it  is  a  clearly  recognized 
ington  V.  Mahan,  142  Ind.  695;  State  doctrine  that  a  State  may  prescribe 


§1356  taxation:   interstate  commerce  2327 

the  agents  of  non-resident  manufacturers  and  dealers  from  taxation 
applies,  although  the  agent  be  a  resident  of  the  State  which  seeks 
to  tax  the  occupation  or  privilege,  and  although  he  represents  and 
solicits  orders,  not  only  for  one,  but  for  several  non-resident  princi- 
pals, so  long  as  he  does  not  act  for  or  seek  orders  on  behalf  of  any 
resident* 

the  terms,  as  to  tax,  filing  of  cer-  department  store  put  them  into 
tificate  of  incorporation,  or  otherwise,  waggons  bdonging  to  the  store  and 
upon  tchich  a  foreign  corporation  not  debvered  them  to  customers.  A 
engaged  in  interstate  commerce  may  license  tax  was  imposed  on  every 
be  admitted  to  do  business  within  its  truck  transporting  merchuidise  in 
HmitSf  such  terms  cannot  be  imposed  Atlantic  Hignlands.  It  was  held  that 
upon  or  exacted  as  a  condition  pre-  the  entire  transaction,  from  the  time 
cedent  to  the  right  of  a  foreign  cor-  of  the  purchase  in  New  York  to  the 
poration  to  be  represented  by  a  sales  time  of  delivery  to  the  customer,  con- 
agent  or  canvasser  within  its  limits,  stituted  interstate  commerce;  and 
if  the  duties  of  the  agent  or  canvasser  that  the  ordinance  imposing  the 
are  confined  to  obtainhig  orders  to  license  tax  was  not  applicable  to  the 
be  filled  by  shipments  from  the  home  wagons  of  the  department  store  de- 
office  of  the  corporation.  Kirven  v.  livering  the  goods,  as  these  wagons 
Virginia-Carolina  Chem.  Co.,  145  Fed.  were  solely  engagedf  in  interstate  com- 
Rep.  288;  Ware  v,  Hamilton  Brown  merce.  Sunpson-Crawford  Co.  v.  At- 
Shoe  Co.,  92  Ala.  145;  Gunn  v.  White  lantic  Highlands,  158  Fed.  Rep.  372. 
Sewing  Mach.  Co.,  57  Ark.  24;  Coit  *^  Stockard  v.  Morgan,  185  U.  S. 
r.  Sutton,  102  Mich.  324;  Wilcox  27;  Adkins  v.  Richmond,  98  Va.  91. 
Cordage  &  Supply  Co.  v.  Moshc^  114  In  Stockard  v.  Morgan,  185  U.  S. 
Mich.  64;  Rock  Island  Plow  CJo.  v,  27,  certain  agents,  resident  in  Ten- 
Peterson,  93  Minn.  356;  McNaughton  nessee,  of  corporations  and  individuals, 
r.  McGirl,  20  Mont.  124;  Slaytor-  residents  in  othef  States,  sought  to 
Jennings  Co.  v.  Specialty  Paper  Box  enjoin  the  collection  of  a  tax  imposed 
Co.,  69  N.  L.  J.  214;  Harvani  Co.  v.  upon  them  under  a  statute  of  Tenriessee, 
Wicht,  99  N.  Y.  App.  Div.  507;  Toledo  viz,,  a  privilege  tax  on  the  occupa- 
Commerciai  Co.  v.  Glen  Blfg.  Co.,  55  tdon  of  merchandise  brokers.  The 
Ohio  St.  217;  Mearshon  v.  Pottsville  ground  upon  which  the  injunction 
Lumber  Co.,  187  Pa.  12;  Wolff  Dryer  was  asked  was  that  the  agents  were 
Co.  V.  Bigler,  192  Pa.  466;  In  re  not  liable  for  the  tax  because  they 
Hovey's  Estate,  198  Pa.  385;  People's  were  agents  and  brokers  exclusively 
B.  &  L.  Assoc.  V,  Berlin,  ^1  Pa.  1,  6 :  for  the  sale  of  property  of  non-resident 
Allen  V.  Tyson-Jones  Buggy  Co.,  91  principals,  and  did  no  business  of  any 
Tex.  22;  Miller  v,  Goodman,  91  Tex.  kind  tor  residents  of  the  State.  The 
41.  A  general  dealer  in  Chicago,  who  only  ground  upon  which  the  tax  upon 
thips  sewing  machines  by  express  to  the  complainants  could  be  differcn- 
residents  of  North  Carolina  to  be  de-  tiated  from  that  involved  in  the  case 
livered  C.  O.  D.  is  engaged  in  inter-  of  Robbins  v.  Shelby  County  Taxing 
state  conunerce  and  is  not  liable  to  Dist.,  120  U.  S.  489,  referred  to  supra, 
the  Ucense  tax  imposed  by  the  North  was  that  in  that  case  the  agent  was 
Carolina  statute  on  **  every  manufac-  a  non-resident,  while  in  the  case 
turer  of  sewing  machines,  and  every  before  the  court  the  agents  were  resi- 
person  or  persons  or  corporation  en-  dents  of  Tennessee.  The  court,  how- 
gaged  in  tne  business  of  selling  the  ever,  held  that  although  the  corn- 
same  in  this  State."  Norfolk  &  W.  plainants  were  residents  of  Tennessee, 
R.  Co.  V.  Sims,  191  U.  S.  441,  rev'g  the  decision  in  the  Robbins  case  con- 
190  N.  Car.  556.  trolled ;    and  that  their  occupation  as 

A  department  store  having  a  store  agents  for  non-residents  was  not 
iQ  New  York  sold  goods  for  delivery  subject  to  a  privilege  tax  by  the  State 
to  customers  in  Atlantic  Highlands,  of  Tennessee.  Mr.  Justice  Peckham, 
New  Jersey.  These  goods  were  sent  who  delivered  the  opinion  of  the  court, 
to  Atlantic  Highlands  in  original  said,  "  In  this  case  the  complainants 
packages    where  the  employees  of  the  did  not  represent  or  assume  to  rcpro- 
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Various  decisions  are  to  be  found  by  courts  of  different  States 
which  purport  to  sustain  a  tax  imposed  upon  canvassers  or  drum- 
mers selling  goods  to  be  afterwards  brought  within  the  State,  where 
the  goods  have  been  shipped  in  bulk  to  the  agent  or  drummer  or 
to  a  distributing  agent,  and  have  been  by  him  delivered  to  the  pur- 
chaser instead  of  being  shipped  directly  to  the  purchaser  from  with- 
out the  State;  ^  but  any  supposed  ground  of  distinction  based  upon 
the  fact  that  the  goods  are  shipped  to  the  salesman  or  distributing 

sent  any  residents  of  the  State  of  of  the  non-resident  manufacturer,  the 
Tennessee,  and  each  of  the  complain-  sales  were  made  by  him  as  prind- 
ants  represented  only  certain  specific  pal  and  not  as  agent  of  the  non- 
parties, firms,  or  corporations,  all  of  resident  manufacturer,  and  therefore 
whom  were  non-residents  of  Tennessee,  he  was  not  engaged  in  interstate  com- 
They  did  no  business  for  the  general  merce.  Croy  v.  Obion  County,  104 
public.  We  attach  no  imi>ortance  Tenn.  525.  Defendant,  as  agent  of 
to  the  fact  that  in  the  Robbins  case  manufacturers  of  lightning  rods  in 
the  individual  taxed  resided  without  another  State,  made  sales  and  de- 
the  State.  He  was  taxed  by  reason  liveries  which  included  putting  up 
of  his  business  or  occupation  while  the  rods  whenever  the  purchaser  re- 
within  it,  and  the  tax  was  held  to  be  quired.  No  extra  charge  was  made 
a  tax  upon  interstate  commerce,  tnerefor.  The  rods  were  shipped  in 
Nor  does  the  fact  that  the  complain-  bulk  to  the  a^ent,  who  broke  the 
ants  acted  for  more  than  one  person  package  and  distributed  them.  It 
residing  outside  of  the  State  affect  was  held  that  the  defendant  was  an 
the  case.  If  while  so  acting  and  solicit-  itinerant  putting  up  lightning  rods 
ing  orders  within  the  State  for  the  under  a  statute  taxing  the  occupation ; 
sale  of  property  for  one  non-resident  that  the  connection  between  the  busi- 
of  the  State,  the  person  so  soliciting  ness  taxed  and  the  sale  of  articles 
was  exempt  from  taJcation  on  account  manufactured  in  another  State  was 
of  that  business,  because  the  tax  so  remote  in  its  effect  as  not  to  con- 
would  be  upon  interstate  commerce,  stitute  an  interference  with  interstate 
we  do  not  see  how  he  could  beconae  commerce;  and  that  the  manner  of 
liable  for  such  tax  because  he  did  sale  and  delivery  divested  the  busi- 
business  for  more  than  one  individual,  ness  of  every  feature  of  interstate 
firm,  or  corporation,  all  being  non-  commerce,  the  original  packages  hav- 
residents  of  the  State  of  Tennessee,  ing  necessarily  been  broken  before 
The  fact  that  the  State,  or  the  court,  delivery  to  the  purchasers.  State  v. 
may  call  the  business  of  an  individual,  Gorham,  115  N.  Car.  721.  A  corpora- 
when  employed  by  more  than  one  tion  of  Illinois  obtained  orders  in 
person  outside  of  the  State,  to  sell  Tennessee  through  a  salesman.  The 
their  merchandise  upon  commission,  goods  were  to  be  paid  for  on  deliver}-, 
a  '  brokerage  business,'  gives  no  au-  if  found  to  be  as  represented.  The 
thority  to  the  State  to  tax  such  a  salesman  classified  tlie  orders  and 
business  as  complainants.  The  name  advised  the  principal  of  the  aggregate 
does  not  alter  the  character  of  the  of  the  different  classes.  They  were 
transaction,  or  prevent  the  tax  thus  thereupon  shipped  to  the  salesman  in 
laid  from  being  a  tax  upon  interstate  bulk.  The  court  regarded  the  goods 
commerce."  as  the  property  of  the  seller  untU  the 

'  A  person  sold  floor  brooms  to  packages  were  broken  and  the  articles 
forty-six  different  purchasers.  He  selected  and  delivered,  and  held  that 
ordered  the  articles  in  his  own  name  the  transactions  did  not  constitute 
from  a  non-resident  manufacturer  interstate  commerce  and  were  subject 
without  mentioning  the  names  of  the  to  a  privilege  tax.  Loverin  &  B.  Co. 
purchasers.  The  goods  were  shipped  v.  Tansil,  118  Tenn.  717.  To  the  same 
to  him  and  the  package  received  by  effect,  Racine  Iron  Co.  v.  McCommoiis, 
him.  He  delivered  the  brooms  to  111  Ga.  536;  In  re  Pringle,  67  Kan. 
the  purchasers.  It  was  held  that,  364. 
though  he  claimed  to  act  as  the  agent 
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agent  in  bulk  and  by  him  assorted  and  delivered  to  the  purchasers, 
has  been  rejected  by  the  Supreme  Court  of  the  United  States,  which 
has  declared  that  the  grounds  of  distinction  are  not  sufficient  to 
remove  the  transactions  from  the  domain  of  interstate  commerce.^ 
Where  the  question  of  the  power  of  the  State  to  levy  a  privilege  or 
occupation  tax  arises  in  a  controversy  with  a  drummer  or  canvas- 
ser, representing  a  non-resident,  the  fact  thai  no  discrimination  is 
made  between  domestic  and  foreign  dnmmiers,  and  that  all  are 

'  Caldwell  v.  North  Caroliiia,  187  purchasers,  cannot  subject  them  to  the 
U.  S.  622,  rev'g  127  N.  Car.  521;  license  tax.  .  .  .  Nor  does  the  fact  that 
Kehrer  v.  Stewart,  197  U.  8.  60,  aff'g  these  articles  were  not  shipp^  sep- 
on  other  grounds  117  Ga.  969;  Rearick  arately  and  directly  to  each  individual 
V.  Pennsylvania,  203  U.  S.  507;  Strat-  purchaser,  but  were  sent  to  an  agent 
ford  V.  Montgomerv,  110  Ala.  619;  of  the  vendor  at  Greensboro,  who  de- 
Stone  V.  State,  117  Ga.  292;  Hunting-  livered  them  to  the  purchasers,  deprive 
ton  v.  Ifahan.  142  Ind.  695;  Rock  the  transaction  of  its  character  as  in- 
Island  Plow  Co.  v.  Peterson,  93  Minn,  terstate  commerce.  It  was  only  that 
356;  Overton  v.  Vicksbuig,  70  Miss,  the  vendor  used  two,  instead  of  one 
558.  agency,   in   the   delivery.     It   would 

In  Caldwell  v.  North  Carolina,  187  seem  evident  that,  if  the  vendor  had 
IT.  S.  622,  rev'g  127  N.  Car.  521,  an  sent  the  articles  by  an  express  corn- 
Illinois  corporation  obtained  orders  pany,  which  should  collect  on  delivery, 
for  portraits  and  picture  frames  such  a  mode  of  delivery  would  not 
through  an  agent  in  North  Carolina,  have  subjected  the  transaction  to  State 
In  hllmg  the  orders,  it  shipped  the  pio-  taxation.  The  same  could  be  said  if 
lures  and  frames  in  separate  packages  the  vendor  himself,  or  by  a  personal 
for  convenience  in  packing  and  do-  agent,  had  carried  and  delivered  the 
livering  to  its  own  agent.  The  agent  goods  to  the  purchaser.  That  the  arti- 
I^aced  the  pictures  in  their  proper  cles  were  sent  as  freight  by  rail  and  were 
places  or  frames  and  delivered  them  received  at  the  railroad  station  by  an 
to  the  purchasers.  The  court  held  that  agent  who  delivered  them  to  the  re- 
the  method  of  shipment,  whether  on  spective  purchasers,  in  nowise  changes 
the  theory  that  the  articles  were  not  tne  character  of  the  commerce  as  m- 
m  a  completed  condition  when  brought  terstate.  Transactions  between  man- 
within  North  Carolina,  or  on  the  theory  ufacturing  companies  in  one  State, 
that  they  were  not  shipped  directly  to  through  agents,  with  citizens  of  an- 
the  purchasers,  but  to  the  selling  agent  other  constitute  a  large  part  of  inter- 
of  the  corporation,  did  not  render  the  state  commerce;  and  for  us  to  hold, 
transaction  other  than  one  in  inter-  with  the  court  below,  that  the  same 
state  commerce.  Mr.  Justice  Shiraa  articles,  if  sent  by  rail  directly  to  the 
said:  "It  certainly  cannot  be  pre-  purchaser^  are  free  from  State  toxa- 
tended  that,  if  the  pictures  and  the  tion,  but  if  sent  to  an  agent  to  deliver, 
disconnected  frames  nad  been  directly  are  taxable  through  a  license  tax  upon 
shipped  to  the  purchasers,  the  license  the  agent,  would  evidently  take  a  con- 
tax  could  have  been  imposed,  either  on  eiderable  portion  of  such  traflic  out  of 
the  vendor  out  of  the  State  or  on  the  the  salutary  protection  of  the  inter- 
purchaser  within  the  State.  If  the  state  commerce  clause  of  the  Consti- 
inctures  and  the  frames  intended  for  tution.  It  cannot  escape  observation 
them  had  been  shipped  directly  to  the  that  efforts  to  control  commerce  of  this 
purchasers,  whether  in  the  same  or  kind,  in  the  interest  of  the  States  where 
separate  packages,  such  a  transaction  the  purchasers  reside,  have  been  fre- 
would,  beyond  question,  be  interstate  quently  made  in  the  form  of  statutes 
commerce  beyond  the  reach  of  the  and  municipal  ordinances,  but  that 
taxing  power  of  the  State.  It  is  too  such  efforts  nave  been  heretofore  ren- 
plain  for  argument  that  the  supposed  dered  fruitless  by  the  supervising  ac- 
uicomplete  condition  of  articles  of  tion  of  this  court." 
commerce,    if   shipped  directly  to  the 
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taxed  alike,  is  not  material.  Interstate  commerce,  as  a  business 
or  occupation,  cannot  be  taxed  at  all,  even  though  the  same  amount 
of  tax  should  be  laid  on  domestic  conmierce,  or  that  which  is  carried 
on  solely  within  the  State.^ 

§  1357.  IntoTBtate  Oommerce;  General  Prineiplea.  —  Important 
limitalions  upon  the  taxing  poiver  of  the  State  result  from  the 
clause  of  the  Federal  Constitution  giving  to  Congress  the  power 
to  regulate  commerce  between  the  States.  The  Constitution  of  the 
United  States  having  given  the  Congress  the  power  to  regulate  com- 
merce, not  only  with  foreign  nations,  but  among  the  several  States, 
that  power  is  necessarily  excbisive  whenever  the  objects  of  it  are 
national  in  their  character,  or  admit  only  of  one  uniform  system 
or  plan  of  regulation.'    No  State  can  compel  a  party,  individual,  or 

'  Robbins  v.  Shelby  County  Taxing        A  late  case  sums  up  the  long  line  of 

District,  120  U.  S.  489,  497;   Leloup  Federal  decisions  on  what  constitutes 

V.  Port  of  Mobile.  127  U.  S.  640,  649.  interstate  commerce  as  follows:    In- 

>  Robbins  v.  Snelby  County  Taxing  terstate  commerce  comprehends  "  in- 

Dist.,  120  U.  S.  489,  492,  per  Mr.  Jus-  tercourse  for  the  purposes  of  trade  in 

tice  Bradley;   Fargo  v,  Michigan,  121  any  and  all  its  forms,  including  trans- 

U.  S.  230, 246;  Philadelphia  &  So.  S.S.  portation,  purchase,  sale  and  exchange 

Co.  V.  Pennsylvania,  122  U.  S.  326,  336,  of  commodtHee  between  the  citizens  of 

346;  Western  Union  Tel.  Co.  v.  Pendle-  different  States,  and  the  power  to  regu- 

ton,  122  U.  S.  347,  357;    Bowman  v.  late  it  embraces  ail  the  instruments  by 

Chicago  &  N.  W.  R.  Co.,  125  U.  S.  which  such  commerce  may  be  conducted. 

465,  497;    Leloup  v.  Port  of  Mobile,  Hopkins  v.  United  States,  171  U.  S. 

127  U.  S.  640,  648;    Asher  v.  Texas,  578,    597.      Chief    Justice    Marshall's 

128  U.  S.  129,  131;  Stoutenburgh  v.  famous  definition  of  commerce  in 
Hennick,  129  U.  S.  141,  148;  Leisy  Gibbons  v.  Ogden,  9  Wheat.  (U.  S.)  11. 
V.  Hardin,  135  U.  S.  100,  110;  Lyng  v.  is  that  ''Commerce  is  intercourse,"  and 
Biichigan,  135  U.  S.  161;  McCall  v,  comprehends  **every  species  of  com- 
Califomia,  136  U.  S.  104,  109;  In  re  mercial  intercourse.  Carriage  of  lot- 
Rahrer,  140  U.  S.  545,  555;  Chntcher  ten^  tickets  from  one  State  to  another 
V.  Kentucky,  141  U.  S.  47,  58;  Bren-  is  mterstate  commerce.  Lottery  Case, 
nan  v.  Titusville,  153  U.  S.  289,  304;  188 U.S.  321.  The  occupation  of  " emi- 
Interstate  Commerce  Com'n  v.  Brim-  grant  agent,"  i.e.,  a  person  who  hires 
son,  154  U.  S.  447,  471 ;  United  States  laborers  in  the  State  for  employment  with- 
V.  E.  C.  Knight  Co^  156  U.  S.  1,  21;  ou<  ^^  Sto/6,  is  not  interstate  commerce 
SchoUenberger  v.  Pennsylvania,  171  and  may  be  taxed  by  the  State.  V^il- 
U.  S.  1 ;  Addyston  Pipe  k  Steel  Co.  r.  liams  v.  Fears,  110  Ga.  584,  afif'd  179 
United  States,  175  U.  S.  211;  Stock-  U.S.  270.  Con/ra,  Joseph  v.  Randolph, 
ard  V.  Morgan^^  185  U.  S.  27;  Atlantic  71  Ala.  499.  The  business  of  dealing 
&  Pac.  Tel.  Co.  v.  Philadelphia.  190  in  futures  for  speculation  or  on  com- 
U.  S.  160,  162;  Western  Un.  Tel.  Co.  mission,  e.  a.,  contracts  for  the  future 
V.  Kansas,  216  U.S.  1;  Pullman  Co.  v,  delivery  of  cotton,  is  not  interstate 
Kansas,  216  U.  S.  56.  commerce,  and  may  be  taxed  by  the 

''Commerce  with  foreign  countries  State,  when  interstate  shipments  are 

and  among  the  States,   strictly  con-  not    obligatory,    although    in    many 

sidered,    consists    in    intercourse    and  cases  delivery  may  be  made  by  inter- 

traffic^  including  in  these  terms  navi-  state    shipments.      Ware    v.    Mobile 

gation    and    the    transportation    and  County,  209  U.  S.  405,  afif'g  146  Ala. 

transit  of  persons  and  property  as  well  163. 

as  the  purchase,   sale,  and  exchange        Natural  qas  brought  to  the  surface 

of  commodities."     Mobile  County  v.  and  placed  m  pipes  for  transportation 

Kimball,  102  U.  S.  691,  702.  is  a  commercial  commodity,  the  sub- 
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coqwration  to  pay  for  the  privilege  of  engaging  in  interstate 
commerce.^ 

A  tax  upon  the  seller  of  goods  is  a  tax  upon  the  goods  themselves, 
and  a  tax  upon  goods  sold  in  one  State  delivered  to  a  common 
carrier  and  consigned  to  the  purchaser  in  the  State  seeking  to  exer- 
cise the  taxing  power  b  an  illegal  interference  with  interstate  com- 
merce. Hence,  a  privilege  tax  upon  the  agent  of  a  packing  house 
in  Georgia,  so  far  as  it  applies  to  meats  shipped  to  him  from  Illinois 
for  distribution  to  purchasers  from  the  principal,  is  a  burden  on  in- 
terstate commerce  and  fa  void.^  But  if  the  individual  or  corpora- 
tion is  engaged  in  a  domestic  or  local  as  well  as  an  interstate  business, 
the  State  may  impose,  or  authorize  a  municipal  corporation  to 
impose,  a  privilege  or  occupation  tax  on  that  part  of  the  business 
which  is  wholly  within  the  State  and  local  in  its  nature.' 

ject  of  interstate  commerce,  and  is  noi  regulation  of  it,  which  belongs  solely 
taxable  by  the  State.  State  v.  Indiana  to  Congress."  Lyng  v.  Michigan,  135 
k  O.  OU,  G.  &  M.  Co.,  120  Ind.  575.  U.  S.  161,  166.  An  ordinance  of  New 
But  compare  Jamieson  v.  Indiana  Nat.  Orleans  assessing  a  tax  upon  person:^ 
Gas  k  O.  Co.,  128  Ind.  555.  owning  and  running  tow-boats  to  and 

'  Gloucester  Ferry  Co.  v.  Pennsyl-  from  the  Gulf  of  Mexico  and  New  Or- 
vania,  114  U.  S.  196,  211;  Pickard  t^.  leans  held  not  to  be  a  tax  upon  such 
Pullman  Southern  Car  Co.,  117  U.  S.  boats  as  property,  and  not  to  be  a  tax 
34 ;  Robbins  v.  Shelby  County  Taxing  upon  the  income  derived  from  the  busi- 
Dbt.,  120  U.  S.  489;  Fargo  v.  Michi-  ne88,buttobearegidationofcommerce, 
gan.  121  U.  S.  230,  245;  Philadelphia  contraiy  to  art.  i.§  8,  of  the  Constitution 
&  So.  S.  S.  Co.  V.  Pennsylvania,  122  of  the  United  States,  and  hence  void. 
U.  S.  326,  336;  Leloup  v.  Port  of  Moran  v.  New  Orleans,  112  U.  S.  69. 
Mobile.  127  U.  S.  640,  645;  Asher  v,  "  Kehrer  v.  Stewart,  197  U.  S.  60, 
Texas.  128  U.  S.  129;  Lyng  v.  Michi-  65;  s.  c.  117  Ga.  969. 
foin.  135 U.S.  161, 166;  McCall  v.  Call-  Neither  the  State  courts  nor  the 
(omia,  136  U.  S.  104,  115;  Crutcher  legislatures,  by  giving  a  tax  a  particu- 
r.  Kentucky,  141  U.  S.  47,  58;  Adams  lar  name,  or  by  the  use  of  some  form 
Express  Co.  v.  Ohio  State  Auditor,  165  of  words,  can  take  away  the  duty  of 
U.  S.  194,  220;  Atlantic  &  Pac.  Tel.  the  Federal  Supreme  Court  to  cunaidor 
Co.  F.  Philadelphia,  190U.  S.  160,  162;  the  nature  and  effect  of  a  tax,  and 
Penns>'ivania  K.  Co.  v.  Knight,  192  if  it  bears  upon  interstate  commerce  so 
U.  S.  21.  26;  Fargo  v.  Hart,  193  U.  S.  directly  as  to  amount  to  a  regulation  it 
490:  Western  Un.  Tel.  Co.  v.  Kansas,  cannot  be  saved  by  name  or  form. 
216  U.  S.  1 ;  Pullman  Co.  v.  Kansas,  216  Galveston,  H.  &  S.  A.  R.  Co.  v.  Texas, 
U.S.  56;  ayde  S.  S.  Co.  v.  Charleston,   210  U.  S.  217. 

76  Fed.  Rep.  46  (license  tax  on  corpo-  '  Pacific  Express  Co.  v.  Seibert,  142 
ration  whose  vessels  stop  at  a  port  in  a  U.  S.  339;  Postal  Tel.  Cable  Co.  v. 
State  during  voyage  invalid);  Adams  Charleston,  153  U.  S.  692;  Osborne  v. 
r.  Mississippi  Lumber  Co.,  84  Miss.  23;  Florida,  164  U.  S.  650,  aff'g  33  Fla.  162 ; 
People  V.  Jdiller,  178  N.  Y.  194.  Pullman  Co.  v.  Adams,  189  U.  S.  420; 

We  have  repeatedly  held  that  no   Allen  v.  Pullman's  Pal.  Car  Co.,  191 
State  has  the  right  to  lay  a  tax  on  inter-   U.  S.  171 ;  Kehrer  v.  Stewart,  197  U.  S. 
date  commerce  in  any  form,  whether  60,  aff'g  117  Ga.  969;   Armour  Pack- 
by  way  of  duties  laid  on  the  transpor-  ing  Co.  v.  Lacy,  200  U.  S.  226,  aff'g  134 
tation  of  the  subjects  of  that  commerce,   N.  Car.  567;  Ilardee  v.  Brown,  56  Fla. 
or  QD  the  receipts  derived  from  that  377;    47  So.  Rep.  834.     So  far  as  a 
tnuksportation,  or  on  the  occupation  or  State  privilege  or  occupation  tax  on 
business   of    carrying  it   on,   for   the  agents  of  packing  houses  doing  busi- 
reason  that  such  taxation  is  a  burden  ness  within  the  State  is  concerned,  in 
on  that  commerce,  and  amounts  to  a  carr^Hng  on  a  domestic  business  the 
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The  conMrucHon  of  the  court  of  last  resort  of  the  State  that  the 
statute  only  imposes  a  tax  on  domestic  or  local  business  of  the  person 
or  corporation  taxed  will  be  accepted  by  the  Federal  courts  as  a 
part  of  the  statute  itself,  and  as  binding  on  the  Federal  courts.* 
The  immunity  from  taxation  of  the  privilege  or  occupation  of  en- 
gaging in  interstate  commerce  does  not  prevent  a  State  from  im- 
posing ordinary  taxes  upon  property  having  a  situs  within  its  territory 
and  employed  in  interstate  commerce.'    The  franchise  of  a  corpora^ 

agent  of  a  packing  house  of  another  domestic  business  in  two  distinct  es- 

State  is  not  to  be  distinguished  from  tablishments,    one   would   be   subject 

the  ordinary  butcher  who  slaughters  and  the  other  would  not  be  subject  to 

cattle  and  sells  their  carcasses,  and  in  the  tax,  and  in  our  view  it  makes  no 

principle  it  makes  no  difference  that  difference  that  the  two  branches  of 

the  cattle  were  slaughtered  in  another  business  are  carried  on  in  the  same  es- 

State  and  their  carcasses  sent  to  the  tablishment.    The  burden  of  proof  was 

State  where  the  tax  was  laid  for  sale  clearly  upon  the  plaintiff  to  show  that 

and    consumption    in    the    ordinary  the    domestic    business   was*  a   mere 

course  of  trade.     Upon  arrival  there,  incident  to  the  interstate   business." 

they  became  a  part  of  the  taxable  A  license  fee  of  $5  on  each  telephone 

property    of    the    State.      Kehrer    v.  instrument   operated   and   maintained 

Stewart,  197  U.  S.  60,  aff'g  117  Ga.  and  used  exclusively  within  the  city 

969,  cited  infra.    The  tax  imposed  by  limits  relates  to  local  business  only, 

the  North  Carolina  statute  on  merchants  and  is  not  void  as  interfering  with  in- 

and  other  dealers  of  one-tenth  of  one  terstate  commerce.       Ogden   City  v. 

per  cent  of  their  purchases  is  not  a  tax  Grossman,  17  Utah,  66. 

on  property,  but  is  a  tax  upon  the  OO"  *  Osborne  v.  Florida.  164  U.  S.  650; 

cupation  of  buying  and  selling  goods  in  Allen  v,  Pullman's  Pal.  Car  Co.,  191 

the  State.     It  relates  to  the  conduct  U.  S.   171;    Kehrer  v,  Stewart,    197 

of  business  in  the  State  only,  and  is  not  U.  S.  60;  Armour  Packing  Co.  v.  Lacy, 

void  although  the  merchandise  bought  200  U.  S.  226,  aff'g  134  N.  Car.  567; 

and   sold  is  purchased   from  persons  infra,  §  1360.     But  the  disavowal  by 

in  other  States.     State  v.  French,  109  the  State  of  any  purpose  to  burden 

N.  Car.  722.  interstate  commerce  cannot  conclude 

In  Kehrer  v.  Stewart,  197  U.  S.  60,  the  question  as  to  the  fact  of  such  a 

69,    where    a    privilege    tax    on    the  burden  being  imposed,  or  as  to  the 

Georgia  agent  of  an   Illinois  packing  unconstitutionality  of  the  statute  as 

company   was  sustained   as  affecting  shown  by  its  necessary  operation  upon 

only  local  or  domestic  business,  Mr.  interstate  commerce.     If  the  statute, 

Justice  Brown  said :    "  If  the  amount  reasonably  interpreted,  either  directly 

of  domestic  business  were  purely  nom-  or  by  its  necessary  operation,  burdens 

inal,  as,  for  instance,  if  the  consignee  interstate  commerce,  it  must  be  ad- 

of  a  shipment  made  in  Chicago  upon  judged  to  be  invalid,  whatever  may 

an  order  filled  there,  refused  the  poods  have  been  the  purpose  for  which  it  was 

shipped,  and  the  only  way  of  dispos-  enacted,  and  although  the  company 

in^  of  them  was  by  sales  at  Atlanta,  may  do  both  interstate  and  local  busi- 

this  might  be  held  to  be  strictly  inci-  ness.    In  all  such  matters  the  Federal 

dental  to  an  interstate  business,  and  judiciary  will  not  regard  mere  forms, 

in  reality  a  part  of  it,  as  we  held  in  but  will  look  through  form  to  the  sub- 

Crutcher  v.  Kentucky,  141  U.  S.  47;  stance  of  things.      Western  Un.  Tel- 

but  if  the  agent  carried  on  a  definite,  Co.  v.  Kansas,  216  U.  S.  1,  27.    See 

though  a  minor,  part  of  his  business  in  also  Galveston,  etc.,  R.  Co.  v,  Texas, 

the  State  by  the  sales  of  meat  there,  210  U.  S.  217,  227;    Pullman  Co.  p. 

he  would  not  escape  the  payment  of  Kansas,  216  U.  S.  56,  rev*g  57  Kan.  664. 

the  tax,  since  the  greater  or  less  mag-  '  State  Tax  on  Railw*ay  Gross  Re- 

nitude  of  the  business  cuts  no  figure  ceipts,  Re,  15  Wall.  (U.  S.)  2S4,  293; 

in  the  imposition  of  the  tax.     There  Delaware  Railroad  Tax,  Re,  18  Wall, 

could  be  no  doubt  whatever  that,  if  the  (U.  S.)  206,  232;  Western  Union  Tel. 

agent  carried  on   his  interstate  and  Co.   v,  Texas,    105  U.   S.   460,   464; 
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tunif  although  that  franchise  b  the  business  of  interstate  commerce, 
b,  as  a  part  of  its  property,  subject  to  taxation,  providing,  at  least, 
the  franchise  is  not  derived  from  the  United  States.*  And  the 
property  within  the  State  of  a  person  or  corporation  engaged  in 
interstate  commerce  may  be  taxed  at  its  value  as  it  is,  in  its  organic 
relations,  and  as  a  part  of  a  system,  although  the  system  may  ex- 
tend into  and  be  operated  in  other  States,  and  the  value  of  the 
property  may  be  augmented  by  the  value  of  the  commerce  in 
which  it  is  engaged.^  As  to  railroad,  telegraph,  sleeping  car,  and 
express  companies,  engaged  in  interstate  conmierce,  it  has  many 
times  been  held  by  the  Supreme  Court  of  the  United  States  that 
then*  property,  in  the  several  States  through  which  their  lines  or 

Gloucester  Ferry  Co.  v,  Pennsylvania,  Tel.  Co.  v.  Massachusetts,  125  U.  S. 
114  U.  S.  196,  211;  Western  Union  530.  Qiusre,  whether  in  this  last  case 
Tel.  Co.  V.  Massachusetts,  125  U.  S.  the  tax  was  regarded  as  a  ''property'' 
530;  Marye  v.  Baltimore  &  O.  R.  Co.,  or  as  a  "franchise"  tax. 
127  U.  S.  117,  123;  Leloup  v.  Port  of  *  Adams  Express  Co.  v,  Ohio  State 
Mobile,  127  U.  S.  640,  649;  PuU-  Auditor,  165  U.  S.  194;  s.  c.  166  U.  S. 
man's  Pal.  Car  Co.  r.  Pennsylvania,  141  185;  Western  Un.  Tel.  Co.  v.  Missouri, 
U.  S.  18;  Massachusetts  v.  Western  190  U.  S.  412,  aff'g  165  Mo.  502; 
Union  Tel.  Co.,  141  U.  S.  40;  Pitts-  Fargo  v.  Hart,  193  U.  S.  490,  499; 
bur^,  C,  C.  &  St.  L.  Co.  v.  JBackus,  Galveston,  H.  &  S.  A.  R.  Co.  v.  Texas, 
154  U.  S.  421 ;  Western  Union  Td.  Co.  210  U.  S.  217,  225.  "  Regulation  and 
r.  Taggart,  163  U.  S.  1;  Adams  Ex-  commerce  among  the  States  both  are 
press  Co.  v.  Ohio  State  Auditor,  165  practical  rather  than  technical  con- 
U.  S.  194,  220,  227;  s.  c.  166  U.  S.  ceptions,  and,  naturally,  their  limits 
ISo,  222,  223;  Atlantic  &  Pac.  Tel.  must  be  fixed  by  practical  lines.  As 
Co.  r.  Philadelphia,  190  U.  S.  160,  163;  the  property  of  companies  engaged  in 
Fargo  V.  Hart,  193  U.  S.  490.  such  commerce  may  be  taxed,  Pull- 

*  Delaware   Railroad   Tax,   Re,  18  man's  Pal.  Car  Co.  v.  Pennsylvania, 
Wall.   (U.  S.)  206,  232;    Postal  Tel.    141  U.  S.  18^  and  may  be  taxed  at  its 
Cable  Co.  v.  Adams,  155  U.  S.  688,   value  as  it  is  in  its  organic  relations, 
696;  New  York,  L.  E.  &  W.  R.  Co.  v.  and  not  merely  as  a  congeries  of  un- 
Peonsylvania,    158   U.   S.   431^    437;   related  items,  taxes  on  such  property 
Central  Pac.  R.  Co.  v,  California,  162   have  been  sustained  that  took  account 
U.  3.  91;    Western  Union  Tel.  Co.  v.   of  the  augmentation   of  value  from 
Taggart,    163  U.  S.   1,   18;    Western   the  commerce  in  which  it  was  engaged. 
Umon  Tel.  Co.  v.  MisBOuri,  190  U.  S.   Adams  Express  Co.  v.  Ohio  State  Au- 
412;  Atlantic  &  Pac.  Tel.  Co.  v.  Phila-   ditor,  165  U.  S.  194;   s.  c.  166  U.  S. 
delphia,    190  U.   S.    160,    163.     The    185;  Fargo  v.  Hart,  193  U.  S.  490,  499. 
vahdity  of  the  Massachusetts  statute  So  it  has  been  held  that  a  tax  on  the 
imposing  an  "  excise  tax  "on  the  fran-  property  and  business  of  a  railroad 
chises  of  domestic  and  foreign  tele-   operated  within  the  State  might  be 
graph  corporations  was  sustained  as  an  estimate  prima  facie  by  gross  income, 
excise  tax  as  to  domestic  corporations,   computed  by  adding  to  the  income 
and  also  as    to   foreign  corporations  derived  from  business  within  the  State 
doing  business  in  that  State.     Com-  the  proportion  of  interstate  business 
moowealth     v.    Hamilton    Mfg.    Co.,   equal  to  the  proportion  between  the 
12  Allen,  298;   Commonwealth  v.  Cary  road  over  which  the  business  was  car- 
Improvement   Co.,   98  Mass.   19,   22;   ried    within    the   State    to   the   total 
Commonwealth  v.  Berkshire  Ins.  Co.,   length  of  the  road  over  which  it  was 
98  Mass.  25;    Manufacturers'  Ins.  Co.   carried.     Wisconsin  &  M.  R.  Co.  v. 
r.  Loud,   99    Mass.  146;  Boston  Mfg.    Powers,  191  U.  S.  379."    Per  Mr.  Jus- 
C^  V  Commonwealth,  144  Mass.  598.   tice  Holmes  in  Galveston,  H.  &  S.  A. 
See  Qo   this     subject  Western  Union  R.  Co.  v.  Texas,  210  U.  S.  217,  225. 
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business  extend,  may  be  valued  as  a  unit  for  purposes  of  taxation, 
taking  into  consideration  the  uses  to  which  it  is  put  and  all  the  ele- 
ments making  up  the  aggregate  value,  and  that  a  proportion  of  the 
whole,  fairly  and  properly  ascertained,  may  be  taxed  by  the  particu- 
lar State,  without  violating  any  Federal  restriction.^ 

§  1358.  Interstate  Oommerce;  Property  in  Transit.  —  The  products 
of  the  State,  although  intended  for  conmierce  with  and  transpor- 
tation to  another  State,  are  a  part  of  the  general  mass  of  the  prop- 
erty within  the  State  and  are  not  the  subject  of  interstate  cofnmerce, 
utUU  actvoUy  started  in  the  course  of  transportation  to  another  State, 
or  delivered  to  a  carrier  for  such  transportation,  and  until  then  they 
are  taxable  by  the  State  in  which  they  are  produced.'  But  prop- 
erty which  is  the  subject  of  commerce  between  the  States  is  exempt 
from  local  taxation  after  it  has  been  placed  in  transit  from  one  State 
to  another  and  whilst  such  transit  continues.'    The  beginning  of  the 

^  Western  Union  Td.  Co.  v.  Massa-  within  the  State,  Western  Union  Tel. 
chusetts,  125  U.  S.  630;  Pullman's  Co.  r.  Taggart,  163  U.  S.  1. 
Pal.  Car  Co.  v,  Pennsylvania,  141  U.  S.  «  Coe  v.  Errol,  116  U.  S.  517.  Logs 
18;  Massachusetts  v.  Western  Union  Aa<f  been  cut,  and  had  been  drawn  down 
Tel.  Co.,  141  U.  S.  40;  Maine  v.  Grand  during  the  winter  from  Wentworth's 
Trunk  R.  Co.,  142  U.  S.  217;  Pitts-  Location  in  New  Hampshire,  to  Errol, 
burgh,  C,  C.  &  St.  L.  R.  Co.  v.  Backus,  in  that  State.  Thence  they  were  in- 
154  U.  S.  421 ;  Cleveland,  C,  C.  &  St.  tended  to  be  floated  down  the  Andro- 
L.  R.  Co.  V.  Backus,  154  U.  S.  439;  scoggin  River  to  the  State  of  Maine,  to 
Western  Union  Tel.  Co.  v.  Taggart,  163  be  manufactured  and  sold.  The  timber 
U.  S.  1;  Adams  Express  Co.  v.  Ohio  thus  cut  always  lay  over  one  season. 
State  Auditor,  165  U.  S.  194,  220.  being  about  a  year,  at  Errol.  It  was 
It  has  been  held  that  a  proper  mode  held  that,  whilst  the  logs  were  located 
of  ascertaining  the  assessable  value  at  Errol,  and  before  transi)ortation 
of  so  much  of  the  whole  property  as  commenced  on  the  Androscog^  River, 
is  situated  in  a  particular  State  is,  they  were  property  situated  in  Errol, 
in  the  case  of  raikoads,  to  take  that  subject  to  the  taxing  laws  of  the  State, 
part  of  the  value  of  the  entire  road  and  were  not  the  subject  of  interstate 
which  is  measured  by  the  proportion  conmierce.  Coe  v.  Errol,  116  U.  S. 
of  its  length  therein  to  the  length  of  517.  Ice  cut  from  a  pond  and  stored 
the  whole,  Pittsburgh,  C,  C.  &  St.  L.  in  New  Hampshire  by  a  non-resident 
R.  Co.  V.  Backus,  154  U.  S.  421;  or  ice-dealer  awaiting  transportation  out 
taking  as  the  basis  of  assessment  of  the  State  at  some  indefinite  future 
such  proportion  of  the  capital  stock  time  is  taxable  in  the  town  where  it 
of  a  sleeping  car  company  as  the  is  located  as  his  stock  in  trade.  Wink- 
number  of^miles  of  railroad  over  which  ley  v.  Newton,  67  N.  H.  80. 
its  cars  are  run  in  a  particular  State  '  Norfolk  &  W.  R.  Co.  v.  Sims,  191 
bears  to  the  whole  number  of  miles  U.  S.  441,  rev'g  130  X.  Car.  556;  infra, 
traversed  by  them  in  that  and  other  §  1361.  A  flock  of  sheep  driven  from 
States,  PuOman's  Pal.  Car  Co.  r.  a  point  in  Utah  across  Wyoming  to 
Pennsylvania,  141  U.  S.  18;  or  such  Nebraska  for  the  purpose  of  shipment 
a  proportion  of  the  whole  value  of  the  by  rail  from  the  latter  point  held  to 
capital  stock  of  a  telegraph  company  be  property  engaged  m  interstate 
as  the  length  of  its  lines  within  a  commerce,  and  exempt  from  taxation 
State  bears  to  the  length  of  all  its  lines  in  Wyoming  under  a  statute  taxing 
everywhere,  deducting  a  sum  equal  all  live-stock  brought  into  the  State 
to  the  value  of  its  real  estate  and  "  for  the  purpose  of  being  grazed." 
machinery  subject  to  local   taxation  Kelley  v,  Hhoads,  188  U.  S.  1.    Coal 
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bronsii  which  constitutes  interstate  commerce  is  defined  to  be  the 
point  of  time  when  an  article  is  committed  to  a  carrier  or  other  agency 
for  transportation  to  the  State  of  its  destination,  or  started  on  its 
uldmate  passage.^  The  eliding  of 'the  transit  which  constitutes  in- 
terstate commerce  is  the  point  of  time  when  merchandise  arrives 
at  its  destination.^  The  ending  of  the  transit  implies  that  the  prop- 
erty has  lost  its  distinctive  character  as  the  subject  of  interstate 
commerce,  and  become  conmiingled  with  the  property  in  the  State, 
aixi  subject  to  the  taxing  power  of  the  State.'    But  merchandise 

mined  in  Pennsylvania  and  sent  by  New  Orleans,  178  U.  S.  496;  Burke  v. 

nil   to    Elisabethpart,    New    Jersey,  Wells,  208  U.  S.  14,  aff'g  184  N.  Y. 

where  it  was  deposited  on  the  wharf  275;    Darnell  v.  Memphis,  208  U.  S. 

for  separation    and    assortment    for  213,   rev'g    116   Tenn.   424;     Kehrer 

the  purpose  of  being  shipped  by  water  v.  Stewart,  197  U.  S.  60,  65;    Price 

to  other  markets  for  tne  purpose  of  Co.  v,  Atlanta,   105  Ga.  358;    Myers 

ale,  was  held  not  subject  to  taxation  v.    Baltimore   County,    83    Md.    385; 

in  New  Jersey.     State  v.  Engle,   34  Standard   Oil   Co.  v.  Fredericksburg, 

N.  J.  L.  425,  435.     The  court  said:  105  Va.  82;   Pittsburg  <k  S.  Coal  Co. 

"Delay  within   the   State,    which  is  v.  Bates,  40  La.  An.  266,  aff'd  156 

no  looger   than    necessary    for    con-  XJ.  S.  577.     Coal  shipped  from  Pitta- 

venience    of    transshipment    for    its  burg  to  New  Orleans  m  boats  to  be 

transportation  to  its  destination,  will  sold  by  agents  of  the  owner  at  the 

not  make  it  property  within  the  State  point  of  destination,  inmiediately  on 

for  the  purpose  of  taxation."    Where  arrival  at  its  destination  becomes  a 

cod  was  shipped  from  Pennsylvania  part  of  the  general  mass  of  property 

to  a  port  in  New  Jersey  and  remained  m  the  State  and  may  be  taxed  by  it. 

there  no  longer  than  was  necessary  8o  held  of  coal  on  which  a  tax  was 

to  obtain  vessels  to  transport  it  to  levied    inmiediately   after   its   arrival 

other  places,   it   was   held   te  be   in  at  New  Orleans,  but  while  it  was  still 

course  of  transportation  and  not  sub-  in  the  boats  in  which  it  was  shipped. 

ject  to  the  taxmg  power  of  the  State.  Brown  v,   Houston,    114   U.   S.   622, 

Lehigh  &  W.  Coal  Co.  v.  Carrigan,  39  632.     Mr.  Justice  Bradleu  said :    ''  It 

X.  J.  L.  36.  rthe  tax]  was  imposed  after  the  coal 

Neither  the  stopping  in  transit  of  had  arrived  at  its  destination  and  was 

an  interstate  shipment  of   grain   for  put  up  for  sale.    The  coal  had  come 

the  purpose  of  cleaning  and  preparing  te  its  place  of  rest,  for  final  disposal 

ihe  gram  for  further  transportation,  and  use,  and  was  a  commodity  in  the 

oor  a  change   of   ownership   at   the  market   of   New   Orleans.     It  might 

place  of   stoppage,    will    change   the  continue  in  that  condition  for  a  year 

character  of   the  shipment  as  inter-  or  two  years,  or  only  for  a  dav.     It 

state  commerce.    Gulf,  C.  &  S.  F.  R.  had  become  a  part  of  the  general  mass 

Co.  V.  State,   32  Tex.  Civ.   App.    1.  of  property  in  the  State,  and  as  such 

Shipment  from  one  point  in  the  State  it  was  taxed  for  the  current  year,  as 

to  an  agent  at  another  point  within  all  other  property  in  the  city  of  New 

the  State  to  be  inmiediately  reshipped  Orleans  was  taxed."     Plaintiffs  pur- 

by  him  is  interstate  commerce.    Cut-  chased  cattle  in  the  West,  and  shipped 

ting  F.  Florida  R.  &  N.  Co.,  46  Fed.  them   to   Baltimore,    where   plaintiffs 

Rep.  641.  had  stock  yards.     In  the  course  of 

*  Coe    r.    Errol,    116    U.    S.    517;  plaintiff's  business,  the  cattle  always 

General  Oil   Co.  v.  Crain,  209  U.  S.  arrived    on    Wednesday,    and    rarely 

211,  229.    See  also  The  Danid  Ball,  remained  in  the  yards  longer  than  one 

10  Wall.  (U.  S.)  557,  565.  day.    The  cattle  were  sold  by  plain- 

'  Brown  v.  Houston,  114  U.  S.  622;  tins,  sometimes  for  shipment  abroad. 

General  Ofl  Co.  v.  Ciain,  209  XJ.  S.  and    sometimes    for    domestic    use. 

211,  229.  Plaintiffs  also  made  sales  on  commis- 

'  Brown    v.    Houston,    114   U.   S.  sion,  their  gross  annual  sales  amount- 

622,  aff'g  33   La.   An.  843;    May  v.  ing  to  about  $2,000,000.     In  respect 
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may  cease  to  be  interstate  commerce  at  a  point  intermediate  between 
the  place  of  shipment  and  its  ultimate  destination;  if  it  be  kept  at 
such  point  for  the  use  and  profit  of  the  owners,  and  not  merely 
because  of  a  natural  delay  in  transportation,  it  becomes  subject  to 
the  taxing  and  police  power  of  the  State.  ^    But  although  property 

of  the  cattle  purchased  and  sold  by  a  warehouse  there,  assort  them  and 
them  from  their  yards,  the  plaintins  make  delivery  to  the  persons  to  whom 
were  taxed  in  Baltimore  on  the  sum  the  goods  were  sold  by  the  Steel  Com- 
of  $20,000  on  "stock  in  trade —  pany.  A  general  mercharU'a  privilege 
capital  stock."  It  was  held  that  caUU  tax  was  levied  upon  the  Ainerican 
80  purchased  and  brought  to  Baltimore  Steel  and  Wire  Company  in  Memphis. 
for  sale  acquired  a  situs  there  for  pur-  In  a  suit  to  recover  the  tax  as  uxuaw- 
poses  of  taxation,  and  that  after  tneir  fully  levied,  it  was  averred  that  the 
arrival  for  sale  they  ceased  to  be  the  Transfer  Company  in  performing  its 
subject  of  interstate  commerce.  Myers  contract  with  the  Steel  Company  was 
V.  Baltimore  County,  83  Md.  385.  in  no  sense  a  merchant,  but  only  a 

^  General  Oil  Co.  v.  Crain,  209  U.  S.  carrier  and  that  the  Steel  Company, 
211,  aff'g  117  Tenn.  82;  American  in  storing  and  delivering  its  ^oods  at 
Steel  &  Wire  Co.  v.  Speed,  192  U.  S.  Memphis,  was  not  a  merchant  m  Mem- 
500;  Merchants'  Transfer  Co.  v.  Des  phis,  but  was  simply  a  manufacturer 
Moines,  128  Iowa,  732.  Coal  in  barges  delivering  in  ^  the  original  packages 
shipjsed  from  Pittsburg,  Pa.,  to  Baton  goods  made  in  other  States  to  the 
Rouge,  La.,  was  stopped  about  nine  persons  who  had  bought  them.  It 
miles  above  destination.  It  was  held  was  also  alleged  in  substance  that  the 
that  it  had  ceased  to  be  interstate  goods  in  the  warehouse  at  Memphis 
conmierce  and  was  subject  to  taxa-  were  merely  in  transit  from  the  point 
tion  by  the  State  of  Louisiana.  Pitts-  of  manufacture  outside  of  Tennessee 
burg  &  S.  Coal  Co.  v.  Bates,  156  U.  S.  to  the  persons  to  whom  they  had  been 
577.  Where  logs  are  put  into  a  river,  previously  sold.  It  was  held  that  the 
not  merely  for  the  purpose  of  trans-  goods  were  not  in  transit,  but  on  the 
ferring  them  from  one  State  to  another,  contrary  had  reached  their  destina- 
but  for  the  purpose  of  sa\dng.  protect-  tion  at  Memphis^  and  were  there  held 
ing,  preserving,  and  sorting  tnem,  and  in  store  at  tne  nsk  of  the  Steel  Corn- 
it  is  not  the  intention  to  take  all  the  pany  to  be  sold  and  delivered  as  con- 
logs  down  the  river  at  the  opening  of  tracts  for  that  purpose  were  completely 
the  stream,  but  only  to  take  down  consummated,  and  that  therefore 
each  season  the  number  that  can  be  the  tax  did  not  interfere  with  in- 
used,  which  is  less  than  the  total  terstate  commerce.  American  Steel 
quantity,  the  logs  in  the  river  cannot  &  Wire  Co.  v.  Speed,  192  U.  S.  500. 
be  regarded  as  property  engaged  in  Oil  was  shipped  from  another  State 
interstate  commerce  so  as  to  be  exempt  to  Tennessee  where  it  was  stored  for 
from  local  taxation.  Diamond  Match  convenience  of  distribution.  It  was  re- 
Co.  V.  Ontonagon,  188  U.  S.  82.  shipped  from  tank  cars  and  barrelled 

The  American  Steel  and  Wire  Com-  at  tne  place  of  storage.  It  was  held 
pany,  a  New  Jersey  corporation,  that,  although  it  came  from  another 
navmg  its  place  of  busmess  in  Chicago  State  and  was  ultimately  intended 
and  owning  and  operating  various  for  sale  and  distribution  in  other 
plants  in  States  other  than  Tennessee,  States,  it  was  subject  to  the  police 
had  selected  Memphis,  Tenn.,  as  a  and  tiering  power  of  Tennessee.  Gen- 
distributing  point  tor  the  purpose  of  eral  Oil  Co.  v.  Crain,  209  U.  S.  211, 
facilitating  the  sale  and  delivery  of  aff'g  117  Tenn.  82.  Logs  in  rafts  sent 
goods  manufactured  by  it.  It  made  from  Wisconsin  to  Burlington,  Iowa, 
an  arrangement  in  Memphis  with  a  by  the  Mississippi  River,  a  part  ot 
corporation  engaged  at  Memphis  in  which  was  stopped  at  a  place  in 
the  transfer  of  merchandise,  oy  this  Illinois,  called  boston  Harbor,  to  be 
arrangement  the  transfer  company  there  kept  until  needed  at  Burlington 
was  to  take  charge  of  the  products  for  mill  purposes,  were  held  to  be  sub- 
when  shipped  to  Memphis,  consigned  ject  to  taxation  in  Illinois.  Burlington 
to  the  Steel  Company,  store  them  in  Lumber  Co.  v.  Willitts,  118  III.  559. 
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which  is  the  subject  of  interstate  commerce  may  have  reached  its 
destination^  and  may  have  become  a  part  of  the  general  mass  of  the 
property  of  the  State,  the  State  may  not  discriminate  against  it  by 
reason  of  its  foreign  origin  and  impose  upon  it  a  burden  of  taxation 
greater  than  that  imposed  upon  similar  domestic  property.^ 

§  1359.  Interstate  Oommerce;  Railroad  Oompanies.  —  A  railroad 
company,  as  a  conmion  carrier  of  passengers  and  freight,  is  an 
instrument  of  commerce,  and  its  business  is  commerce  itself.  The 
transportation  of  passengers  and  freight  by  rail  from  one  State  to 
another  is  interstate  conmierce  within  the  meaning  of  the  provision 
of  the  Federal  Constitution  which  confers  on  Congress  exclusive 
jurisdiction  of  that  subject.^    Being  interstate  commerce,  the  biisi- 

»  Wdton  V,  Missouri,  91  U.  S.  N.  Y.  1 ;  People  v,  Mmer,^178  N.  Y. 
275;  Cook  v,  Pennsylvania,  97  U.  S.  194.  The  business  offerrythg  across  a 
566;  Webberv.  Virginia,  103  U.S.  344;  navigable  stream  is  necessarily  com- 
WaUing  v.  Biichigan,  116  U.  S.  446;  meroe  among  the  States,  and  a  State 
Darnell  v.  Memphis,  208  U.  S.  213,  tax  cannot  be  levied  on  the  stock  of 
rev'g  116  Tenn.  424;  Georgia  Packing  the  company  merely  as  such  without 
Co.  V.  Macon,  60  Fed.  Rep.  774;  Ames  reference  to  the  property  of  the  com- 
r.  People,  25  Colo.  508;  Bacon  v.  Locke,  pany  or  its  business  within  the  State. 
42  Wash.  215.  See  also  Guy  v.  Balti-  Gloucester  Ferry  Co.  v,  Pennsylvania, 
more,  100  U.  S.  434;  Minnesota  v.  114  U.  S.  196.  The  Gloucester  Ferry 
Barber,  136  XJ.  S.  313 ;  Brimmer  v,  case^  after  thorough  and  critical  recon- 
Rebman,  138  U.  S.  78;  Voight  v.  sideration,  was  unanimously  affirmed 
Wright,  141  U.  S.  62.  A  statute  of  in  St.  Clair  County  v.  Interstate,  S.  &  C. 
Virqinia  providing  for  the  inspection  Transfer  Co.,  192  U.  S.  454.  In  this 
of  fresh  meat  from  animals  slaughtered  last  case  it  was  held  that  Illinois  could 
one  himdred  miles  or  more  from  the  not  require  the  Ferry  Company  to  pay 
place  of  sale  and  providing  that  the  in-  a  license  tax  for  transportmg  railroad 
speclar  should  receive  as  his  compen-  cars  over  the  Mississippi  River  between 
sation  one  cent  a  pound,  to  be  paia  by  Missouri  and  Illinois,  although  the 
the  owner  ol  the  meat,  was  held  void  on  Ferry  Company  owned  in  St.  Clair 
the  grovmd  tiiat  it  was  a  regulation  in  County,  Illmois,  "permanent  landing 
restraint  of  interstate  commerce;  and  places,  with  cradles  and  roadways 
that  the  inspection  fees  exacted  were  leading  thereto,  from  which  it  operated 
a  discriminatmg  tax  against  residents  of  its  steamboats  and  barges,''  &c.  Mr. 
other  States.  Brimmer  v.  Rebman,  138  Justice  White's  opinion  in  the  St.  Clair 
U.  S.  78.  A  statute  of  Tennessee  ex-  County  Case  wiU  be  found  to  be  ex- 
empted from  taxation  growing  crops  ceedingly  instructive, 
ana  manufactured  articles  from  the  Where  a  city  grants  permission  to 
produce  of  the  State  in  the  hands  of  an  electric  railway  company  exclu- 
the  manufacturer.  Held  to  be  a  dis-  sivdy  engaged  in  the  transportation 
crimination  against  property  which  was  of  interstate  freight  and  passengers, 
the  product  of  other  States,  and  in-  to  use  certain  of  its  streets  by  running 
vaM  as  a  burden  on  interstate  com-  its  cars  over  the  tracks  of  a  local  street 
merce.  Darnell  v.  Memphis,  208  U.  S.  railway  company,  it  cannot  impose  a 
113,  rev'g  116  Tenn.  424.  specific  annual  tax  on  the  business  of 

«  P^hssenger  Cases,  7  How.  (U.  S.)  such  railway  company  for  the  privilege 
283;  Crandall  v.  Nevada,  6  Wall,  of  running  its  cars  in  the  city  streets. 
(U.S.)  35;  State  Freight  Tax  Case,  15  Such  a  tax  is,  under  these  circum- 
Wall.  (U.  S.)  232;  Western  Un.  Tel.  stances,  an  interference  with  interstate 
Co.  V.  Texas,  105  U.  S.  460,  464;  commerce.  Augusta  v.  Augusta  A  A. 
Wabash  St.  L..  &  P-  R-  Co.  v.  Illinois,  R.  Co.,  130  Ga.  815.  A  statute  of  a 
118  U  i.  567;    People  r.  Wemple,  138  State  requiring  railroad  engineers  to 
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tiess  of  such  transportation  cannot  be  subjected  to  taxation  by  any 
State.  Hence  a  State  tax  upon  such  companies  of  a  fixed  sum 
levied  in  respect  of  each  ton  of  freight  carried  is  unconstitutional  as 
a  regulation  of  interstate  commerce  so  far  as  it  relates  to  goods 
carried  through  the  State,  or  between  points  within  the  State  and 
places  beyond  its  boundaries.^  Similarly,  a  tax  upon  receipts  from 
such  transportation  is  a  tax  on  the  commerce  out  of  which  the  re- 
ceipts arise,  and  a  State  statute  levying  a  tax  upon  the  gross  receipts 
of  railroads  for  the  carriage  of  freight  and  passengers  through  the 
State,  or  to  or  from  another  State,  is  unconstitutional  as  a  tax  upon 
interstate  commerce.'    And  an  occupation  or  license  tax  cannot  be 

submit  to  examination  and  to  obtain  a  A  statute  which  imposes  upon  rail- 
license,  is  a  proper  exercise  of  the  roads  in  the  State  an  annual  tax 
police  power  of  the  State,  and  is  not  for  the  year  1905,  and  for  each  calendar 
a  reguuition  of  interstate  commerce,  yeor  theresiteT,  eqiud  to  one  per  centvm 
even  when  applied  to  engineers  of  of  Us  gross  receiptSf  if  such  line  lies 
trains  running  to  or  from  points  with-  whoUy  within  the  State,"  is  a  burden 
out  the  State.  Smith  v.  Alabama,  124  on  interstate  commerce  in  violation 
U.  S.  465;  Nashville,  C.  &  St.  L.  R.  of  the  Federal  Constitution  as  to  a 
Co.  V.  Alabama,  128  U.  S.  96.  line  which  is  wholly  within  the  State, 

'  State  Freight  Tax  Case,  15  Wall,  but  which  connects  with  other  lines 

(U.  S.)  232 ;  Reading  R.  Co.  v.  Pennsyl-  and  which  derives  a  part  of  its  gross  re- 

vania,  15  Wall.  (U.  S.)  232;    Erie  R.  ceipts  from  the  carrying  of  passengers 

Co.  V.  Pennsylvania,  15  Wall.  (U.  S.)  and  freight  coming  from  or  destined 

282;   People  v.  Wemple,  138  N.  Y.  1.  to  points  without  the  State.    Galves- 

'  Fargo  V.  Michigan,  121  U.  S.  230  ton,  H.  &  S.  A.  R.  Co.  v,  Texas,  210 

(distinguishing  State  Tax  on  Railway  U.  S.  217,  rev'§  100  Tex.  153  (foUow- 

Gross  Receipts,  Re,  15  Wall.  (U.  S.)  ing  Philadelphia  &  So.  S.  S.  Co.  v. 

284) ;   Philadelphia  <k  So.  S.  S.  Co.  v.  Pennsylvania,  122  U.  S.  326,  and  dis- 

Pennsylvania,  122  U.  S.  326;   Galve»-  tinguishing  Maine  v.  Grand  Trunk  R. 

ton,  H.  &  S.  A.  R.  Co.  v,  Texas,  210  Co.,  142 U.S. 217).  Mr. Justice ^oZmc«. 

U.  S.  217,  rev*g  100  Tex.  153;  North-  who  delivered  the  opinion  of  the  court, 

em  Pac.  R.  Co.  v.  Raymond,  5  Dak.  said :   "  It  appears  sufficiently,  perhaps, 

356;    Rutland  R.  Co.  v.  Central  Vt.  from  what  nas  been  said,  that  we  are 

R.  Co.,  63  Vt.  12;  a.  c.  159  U.  S.  630.  to  look  for  a  practical   rather  than 

See  also  McHenry  v.  Alford,  168  U.  S.  a  logical  or  philosophical  distinction. 

651,  670;    People  v.  Miller,  178  N.  Y.  The  State  must  be  allowed  to  tax  the 

194.     But  compare  Northern  Pac.  R.  property  and  to  tax  it  at  its  actual 

Co.  V.  Barnes,  2  N.  Dak.  310,  351.  value  as  a  going  concern.    On  the  other 

The  imposition  of  a  State  tax  on  the  hand,  the  State  cannot  tax  the  inter- 

ffross  receipts  of  a  steamship  company  state  business.     The   two   necessities 

derived  from  fares  and  freights  for  the  hardly  admit  of  an  absolute  logical 

transportation  of  persons  and  goods  reconciliation.     Yet  the  distinction  is 

between  different  States,  and  between  not  without  sense.  When  a  legislature 

the  States  and  forei^  countries,  and  is  trj-ing  simply  to  value  property,  it  is 

from  the  charter  of  its  vessels  for  the  less  likely  to  attempt  to  or  effect  inju- 

same  purpose,  amounts  to  a  regula-  nous  regulation  than  when  it  is  aiming 

tion  of,  or  interference  with  interstate  directly  at  the  receipts  from  interstate 

and  foreign  commerce  in  violation  of  commerce.     A  practical   line  can  be 

the  Federal  Constitution,  although  the  drawn  by  taking  the  whole  scheme  of 

company  is  organized  imder  the  laws  taxation   into   account.     That    must 

of  tne  State  attempting  to  levy  the  be  done  by  this  court  as  best  it  can. 

tax.     Philadelphia  &  So.  S.  S.  Co.  v.  Neither  the  State  courts  nor  the  leds- 

Pennsyl vania,   122  U.  S.  326   (ques-  latures,  bv  giving  the  tax  a  particiD&r 

tioning  State  Tax  on  Railway  Gross  name  or  by  the  use  of  some  form  of 

Receipts,  Re,  15  Wall.  (U.  S.)  284).  words,  can  take  away  our  duty  to 
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imposed  on  agencies  of  such  companies  established  solely  as  an  aid 
to  inducing  persons  to  travel  over  lines  between  different  States.* 
But  it  has  also  been  held  that  the  fact  that  the  railroad  company  is 
engaged  in  interstate  commerce  does  not  prevent  a  State  within 
which  its  lines,  or  some  part  thereof,  are  situated  from  imposing  an 
annual  tax  for  the  privilege  of  exercising  its  franchises  diere,  and 
that  the  amount  of  such  a  tax  may  be  determined  by  the  amount  of 
its  gross  transportation  receipts,  or  the  proportion  diereof,  that  the 
line  within  the  State  bears  to  the  entire  system  of  the  company.^ 

consider  its  nature  and  effect.    If  it  Tenn.  684;    Anniston  v.  Southern  R. 

bears  upon  commerce  among  the  States  Co.,  112  Ala.  557.    See  also  Norfolk  & 

so  directly  as  to  amount  to  a  regulation  W.  R.  Co.  v.  Suffolk,  103  Va.  498. 
in  a  relatively  immediate  way,  it  will        >  Maine  v.  Grand  Trunk  R.  Co.,  142 

not  be  saved  by  name  or  form.   Stock-  U.  S.  217;   Wisconsin  &  M.  R.  Co.  v. 

ard  r.  Morgan,  185  U.  S.  27,  37;  Asbell  Powers,  191  U.  S.  379,  388;   Cumber- 

r.  Kansas,  209  U.  S.  251,  254, 256.    We  land  &  P.  R.  Co.  r.  State,  92  Md.  668. 

are  of  opinion  that  the  statute  levying  But  compare  Galveston,  H.  &  S.  A.  R. 

this  tax  does  amount  to  an  attempt  to  Co.  v.  Texas,  210  U.  S.  217,  rev'g  100 

regulate  commerce  among  the  States.  Tex.    153,    where    Maine    v^    Grand 

The  distinction  between  a  tax  'equal  Trunk  R.  Co.,  supraf  is  qualified  and 

to'  one  per  cent  of  gross  receipts  and  explained. 

a  tax  of  one  per  cent  of  the  same,  In  Maine  v.  Grand  Trunk  R.  Co., 
seems  to  us  nothing,  except  where  the  142  U.  S.  217,  Mr.  Justice  Fiddf  who 
former  phrase  is  the  index  of  an  actual  delivered  the  opinion  of  the  court, 
attempt  to  reach  the  property  and  to  said :  "  The  tax,  for  the  collection  of 
let  the  interstate  traffic  and  the  receipts  which  this  action  is  brought,  is  an 
from  it  alone.  We  find  no  such  attempt,  eccise  tax  upon  the  defendant  corpora- 
or  anything  to  qualify  the  plain  infer-  tion  for  the  privilege  of  exercising  its 
ence  from  the  statute  taken  by  itself,  franchise  wittiin  the  State  of  Maine. 
(>n  the  contrary,  we  rather  imer  from  It  is  so  declared  in  the  statute  which 
the  judgment  of  the  State  court  and  imposes  it;  and  that  a  tax  of  this 
frr>m  the  argument  on  behalf  of  the  character  is  within  the  power  of  the 
State  that  another  tax  on  the  property  State  to  levy  there  can  be  no  question, 
of  the  railroad  is  upon  a  valuation  of  .  .  .  The  privilege  of  exercising  the 
that  proi)erty  taken  as  a  going  con-  franchises  of  a  corporation  within  a 
cem.  This  is  merely  an  effort  to  reach  State  is  generally  one  of  value,  and 
the  gross  receipts,  not  even  disguised  by  often  of  great  value,  and  the  subject 
the  name  of  an  occupation  tsx,  and  in  of  earnest  contention.  It  is  natural, 
no  way  helped  by  the  words 'eaual  to.'"  therefore,  that  the  corporation  should 
>  McCafi  V.  Qdifomia,  136  U.  S.  104  be  made  to  bear  some  proportion  of  the 
(afsency  in  San  Francisco  of  line  of  burdens  of  government.  As  the  grant- 
railroad  between  Chicago  and  New  ing  of  the  privilege  rests  entirely  in 
York) ;  Norfolk  A  W.  R.  Co.  v.  Penn-  the  discretion  of  the  State,  whether 
b->-Ivania,  136  U.  S.  114  (office  in  Phila-  the  corporation  be  of  domestic  or 
dV4phia  for  use  of  officers,  stockhold-  foreign  origin,  it  may  be  conferred 
ers,  agents,  and  employees  of  railroad  upon  such  conditions,  pecuniary  or 
lia\'in)^  lines  in  Virgmia  and  West  otherwise,  as  the  State  in  its  judg- 
Virginia).  But  a  license  tax  imposed  ment  may  deem  most  conducive  to 
by  a  city  on  a  rulroad  comp|any  doing  its  intcr^ts  or  policy.  It  may  re- 
bu^inesB  within  its  limits  in  respect  quire  the  payment  into  its  treasury, 
of  business  done  entirely  within  the  each  year,  of  a  specific  sum,  or  may 
city,  or  between  ^e  city  and  points  appoition  the  amount  exacted  ac- 
within  the  State,  and  expressly  stated  cording  to  the  value  of  the  business 
to  have  no  application  to  interstate  permitted,  as  disclosed  by  its  gains 
business  has  been  sustained.  York  v.  or  receipts  of  the  present  year  or  past 
rhicago.  B.  &  Q.  R.  Co.,  56  Neb.  572;  years.  .  .  . 
Knoxville  &  O.  R.  Co.  v.  Harris,  99        '*  The  court  below  held  that  tho  im- 
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And  a  State  may  levy  a  tax  upon  the  gross  receipts  of  the  company  for 
tolls  received  by  it  from  other  similar  companies  for  the  use  of  its 
tracks  within  the  State,  although  such  railroad  may  extend  into 
other  States,  and  the  property  carried,  in  respect  of  which  the  tolls 
were  paid,  may  be  interstate  commerce.  Such  a  tax  was  regarded 
as  one  on  the  property  of  the  company,  though  measured  by  a 
reference  to  the  tolb  received.* 

The  property  of  railroad  companies  having  a  situs  vriihin  the 
territory  of  the  State  imposing  the  tax  is  subject  to  the  taxing  power 
of  the  State,  and  a  tax  thereon  b  not  an  unlawful  interference  with 
interstate  commerce,  although  the  property  may  be  used  therein.^ 

position  of  the  taxes  was  a  regulation  the  State  imposed  a  tax  of  eight-tenths 
of  commerce,  interstate  and  foreign,  of  one  per  cent  upon  the  gross  receipts 
and  therefore  in  conflict  with  the  ex-  of  the  Erie  Company  for  tolls  and 
elusive  power  of  Congress  in  that  transportation.  The  Delaware  &  Hud- 
respect;  and  on  that  ground  alone  it  son  Canal  Co.,  by  agreement  with  the 
oraered  judgment  for  the  defendant.  Erie  Company,  used  a  branch  located 
This  ruling  was  founded  upon  the  as-  wholly  in  Pennsylvania,  and  paid 
sumption  that  a  reference  by  the  tolls  to  the  Erie  Company  for  such 
statute  to  the  transportation  receipts  use.  The  business  of  the  Canal 
and  to  a  certain  percentage  of  the  Company  on  this  branch  was  al- 
same  in  determining  the  amount  of  most  entirely  interstate  in  its  char- 
the  excise  tax,  was  in  effect  the  imposi-  acter.  The  Buffalo,  R.  &  P.  Co.  used 
tion  of  the  tax  upon  such  receipts,  and  a  part  of  another  branch,  the  part 
therefore  an  interference  with  inter-  used  being  situated  partly  in  Pennsyl- 
state  and  foreign  commerce.  But  a  vania  and  partly  in  New  York.  The 
resort  to  those  receipts  was  simply  to  court  below  held  that  the  entire  tolls 
ascertain  the  value  of  the  busmess  paid  to  the  Erie  Company  by  the 
done  by  the  corporation,  and  thus  Canal  Companv  were  subject  to  the 
obtain  a  guide  to  a  reasonable  con-  tax  imposed  by  Pennsylvania,  but 
elusion  as  to  the  amount  of  the  excise  that  the  tolls  paid  by  the  Buffalo 
tax  which  should  be  levied;  and  we  Company  should  be  apportioned,  and 
are  unable  to  perceive  in  that  resort  only  the  proportion  applicable  to  the 
any  interference  with  transportation,  part  of  tne  branch  used  which  was 
domestic  or  foreign,  over  the  road  of  situated  in  Pennsylvania  should  be 
the  railroad  company,  or  any  regula-  taxed.  The  result  was  that  the  entire 
tion  of  commerce  which  consists  in  amount  of  the  toll  received  by  the  Erie 
such  transportation.  If  the  amount  Company  for  use  of  the  tracks  in  Penn- 
ascertained  were  specifically  imposed  svlvania  was  taxed,  without  regard  to 
as  the  tax,  no  objection  to  its  validity  the  nature  of  the  traffic  in  respect  of 
would  be  pretended.  And  if  the  inquiry  which  they  were  paid.  This  oecision 
of  the  State  as  to  the  value  of  the  privi-  was  sustamed  by  the  Supreme  Court 
lege  were  limited  to  receipts  of  certain  of  the  United  States,  Mr.  Justice  Shiran 
past  years  instead  of  the  year  in  which  saying :  '^The  tax  complained  of  is  not 
the  tax  is  collected,  it  is  conceded  that  laid  on  the  transportation  of  the  sub- 
the  validity  of  the  tax  would  not  be  jects  of  interstate  commerce,  or  on 
affected ;  and  if  not,  we  do  not  see  how  receipts  derived  therefrom,  or  on  the 
a  reference  to  the  results  of  any  other  occupation  or  business  of  carrying 
year  could  affect  its  character.  There  is  it  on.  It  is  a  tax  upon  ^.e  corpora- 
no  levy  by  the  statute  on  the  receipts  tion  on  account  of  its  property  in  a 
themselves,  either  in  form  or  fact;  railroad,  and  which  tax  is  measured 
they  constitute,  as  said  above,  simply  by  a  reference  to  the  tolls  received." 
the  means  of  ascertaining  the  value  >  Maiye  v.  Baltimore  &  O.  R.  Co., 
of  the  privilege  conferred."  127  U.  S.  117;  Pittsburgh,  C,  C.  <k 
»  In  New  York,  L.  E.  &  W.  R.  Co.  St.  L.  R.  Co.  r.  Backus,  154  U.  S.  421; 
V.  Pennsylvania,  158  U.  S.  431,  43S,  Qeveland,  C,  C.  &  St.  L.   R.  Co.  tv 
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In  assessing  for  the  purpose  of  taxation  a  part  of  a  railroad  within  a 

State,  the  assessing  board  may  ascertain  Uie  value  of  the  whole  line 

both  within  and  without  the  State  as  a  single  property,  and  may 

then  determine  the  value  of  that  part  which  is  within  the  State 

upon  a  mileage  basis.    That  process  is  not  a  valuation  of  property 

outside  of  the  State.'    And  the  assessing  board,  in  order  to  keep 

within  the  limits  of  State  jurisdiction,  need  not  treat  the  part  of  the 

railroad  within  the  State  as  an  independent  line  disconnected  from 

the  part  without,  and  place  upon  that  property  only  the  value  which 

can  be  ^ven  to  it  if  operated  separately  from  the  balance  of  the  road; 

but  may  give  to  the  part  of  the  railroad  within  the  State  the  value 

which  b  created  by  and  results  from  the  combined  operation  of  all ' 

parts  of  the  railroad  as  one  continuous  line.^     The  assessment  of 

the  part  of  a  railroad  within  a  State,  upon  a  mileage  basis,  as  a  part 

of  an  entire  system  extending  beyond  the  State,  is  not  the  placing  of 

a  burden  upon  interstate  commerce  beyond  the  power  of  the  State, 

simply  because  the  value  of  the  railroad  as  a  whole  is  created  partly, 

and  perhaps  largely,  by  the  interstate  commerce  in  which  it  is  engaged.* 

Backus,  154  U.  S.  439;   New  York,  L.  purposes  of  interstate  traffic  cannot 

E.  A  W.  R.  Ck>.  V.  Pennsylvania,  158  be  taxed  by  the  State.    Bain  v,  Rich- 

U.  S.  431,  439 ;  Henderson  Bridge  Co.  mond  &  D.  R.  Co.,  105  N.  Car.  363. 

V.  Kentucky,  166  U.  S.  150;   Hender-  Although  the  corporation  is  organized 

BOD  Bridge  Co.  v.  Henderson,  173  U.  S.  for  purposes  of  and  is  solely  engaged  in 

592,  623 ;  Covington  &  C.  Bridge  Co.  interstate  commerce,  franchises  granted 


irginia  Board  ot  Public  Works,  structing  a  bridge  over  a  navigal 

172  U.  S.  32.  stream  forming  the  boundary  ofthe 

A  State  may  impose  a  tax  on  roUing-  State,  may  be  ttixed  as  property  situ- 

tlock  of  a  corporation  habituaUy  used  ated    witmn   the   State.      Henderson 

and  employed  within  its  limits,  and  Bridge  Co.  v.  Kentucky,  166  U.  S.  150. 

the  tax  may  be  assessed  and  collected  See  also  Central  Pac.  R.  Co.  v.  Cali- 

although  the  specific  and  individual  fomia,  162  U.  S.  91;    Keokuk  &  H. 

items  of  proi>erty  so  used  and  employed  Bridge  Co.  v.  Illinois.  175  U.  S.  626. 

are  not  continuously  the  same  but  are        >  Pittsburgh,  C,  C.  &  St.  L.  R.  Co. 

constantly  changing,  according  to  the  v.  Backus,  154  U.  S.  421;   Cleveland, 

exigencies  of  the  business.    The  law-  C,  C.  &  St.  L.  R.  Co.  v.  Backus,  154 

fulness  d  a  tax  upon  vehicles  of  trans-  U.  S.  439.    See  also  State  v.  Back.  72 

portation   used   by   common   carriers  Neb.  402;    Ames  v.  People,  26  Cfolo. 

may  have  to  be  considered  in  particu-  83;  People  v.  State  Board  of  Equaliza- 

lar  instances  with  reference  to  com-  tion,  205  111.  296. 

merce  among  the  States,  but  the  mere        >  Cleveland,  C,  C.  &  St.  L.  R.  Co. 

fact  that  they  are  employed  as  vehicles  v.  Backus,  154  U.  S.  439,  444;   Michi- 

of  transport'  tion   in  the  interchange  gan  Ccnit.  R.  Co.  v.  Powers,  201  U.  S. 

of  interstate  commerce  will  not  render  245,  aff'g  s.   c.  sub    nom,    Michigan 

their  taxation  invalid.    Marye  v.  Balti-  Railroad  Tax  Cases,   138  Fed.   Rep. 

more  A  O.  R.  Co.,  127  U.  S.  117,  123,  223.    See  also  Detroit  atizens'  St.  R. 

per  Mr.  Justice   Matthews,    See  also  Co.  v.  Detroit.  125  Mich.  673 ;  Chicago 

Columbus  Southern  R.  Co.  v,  Wright,  <k  N.  W.  R.  Co.  v.  State,  128  Wi§.  553. 

151  U.  S.  470,  aflf'g  89  Ga.  574.    But        »  Qeveland,  C,  C.  &  St.  L.  R.  Co. 

rolling-stock    of    a    non-resident    cor-  v.  Backus,  154  U.  S.  439,  445. 

pontion  passing  through  the  State  for 
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A  railroad  company,  which  is  engaged  in  interstate  commerce, 
is  amenable  to  State  regulation  and  State  taxation  as  to  any  service 
which  is  wholly  performed  within  the  State,  and  not  as  a  part  of 
interstate  commerce,  although  connected  therewith.^ 

§  1360.  Interstate  Oommerce ;  Express  Oompanies.  —  Express  com- 
panies, engaged  in  the  transportation  of  goods  and  merchandise 
from  one  State  to  another,  are  governed  by  the  same  principles  as 
railroad  and  telegraph  companies  engaged  in  a  similar  business. 

'  Pennsylvania  R.  Co.  v.  Knight,  State  line.  Undoubtedly,  a  single  act 
192  U.  S.  21,  aflf'g  171  N.  Y.  354.  of  carriage  or  transportation   wholly 

Terminal  Cab  Service .  The  Pennsyl-  within  a  State  may  be  part  of  a  con- 
vania  Railroad  Companv  maintained  tinuous  interstate  carriage  or  transpor- 
a  cab  service  in  New  YorK  Cit}r  for  the  tation.  Goods  shipped  from  Albany 
convenience  of  travellers  arriving  in  or  to  Philadelphia  may  be  carried  b}r  the 
departing  from  that  citv  over  its  lines  New  York  Central  Railroad  only  within 
in  New  Jersey.  The  charges  for  this  the  limits  of  New  York,  and  yet  that 
service  were  separate  from  those  for  service  is  an  interstate  carriage.  By 
further  transportation,  and  no  part  of  reason  thereof  the  nation  regulates 
its  receipts  from  the  cab  service  was  that  carriage,  including  the  part  per- 
received  as  compensation  for  any  ser-  formed  by  the  New  York  company, 
vice  outside  of  New  York.  A  franchise  But  it  does  not  follow  therefrom  that 
tax  was  assessed  by  the  State  authori-  the  New  York  company  is  wholly 
ties  on  the  company  for  the  privilege  relieved  from  State  regulation  and  State 
of  carrying  on  this  cab  business.  It  taxation,  for  a  part  of  its  work  is  car- 
was  held  that  the  cab  service  was  only  riage  and  transportation  begim  and 
incidental  to  interstate  commerce  and  ended  within  the  State.  So  the  Penn- 
was  not  necessarily  interstate  com-  sylvania  company,  which  is  engaged 
merce  itself,  and  tliat  the  tax  levied  largely  in  interstate  transportation, 
was  a  valid  exercise  of  the  taxing  powers  is  amenable  to  State  regulation  and 
of  the  State.  Pennsylvania  R.  Co.  v.  State  taxation  as  to  any  of  its  service, 
Knight,  192  U.  S.  21,  26.  Mr.  Justice  which  is  wholly  performed  within  the 
Brewer^  who  delivered  the  opinion  of  State  and  not  as  a  part  of  interstate 
the  court,  said:  "It  is  true  that  a  transportation.  Wherever  a  separa- 
passenger  over  the  Pennsylvania  Rail-  tion  m  fact  exists  between  transporta- 
road  to  the  citv  of  New  York  does  not  tion  service  wholly  within  the  State 
in  one  sense  fully  complete  his  journey  and  that  between  the  States,  a  like 
when  he  reaches  the  ferry  landing  on  separation  mav  be  recognized  between 
the  New  York  side,  but  only  when  he  the  control  of  the  State  and  that  of 
is  delivered  at  his  temporary  or  f^er-  the  nation.  Osborne  v.  Florida,  1&4 
manent  stopping  place  in  the  city.  U.  S.  650;  Pullman  Co.' v.  Adams,  1S9 
Looking  at  it  from  this  standpoint  the  U.  S.  420.  As  we  have  seen,  the  cab 
company's  cab  service  is  simply  one  service  is  rendered  wholly  within  the 
element  in  a  continuous  interstate  State  and  has  no  contractual  or  neces- 
transportation,  and  as  such  would  be  sary  relation  to  interstate  transporta- 
excludcd  from  State,  and  be  subject  to  tion.  It  is  either  preliminary  or  sub- 
national  control.  The  State  may  not  sequent  thereto.  It  is  independently 
tax  for  the  privilege  of  doing  an  inter-  contracted  for,  and  not  necessarily 
state  commerce  business.  Atlantic  &  connected  therewith.  But  when  ser- 
Pac.  Tel.  Co.  r.  Philadelphia,  190  U.  S.  vice  is  wholly  within  a  State,  it  is  pre- 
160.  On  the  other  hand,  the  cab  scr-  sumably  subject  to  State  control.  The 
vice  is  exclusively  rendered  within  the  burden  is  on  him  who  asserts  that, 
limits  of  the  city.  It  is  contracted  and  though  actually  within,  it  is  legally 
paid  for  independently  of  any  contract  outside  the  State;  and  unless  the 
or  payment  for  strictly  interstate  interstate  character  is  established, 
transportation.  The  party  receiving  locality  determines  the  question  of 
it  owes  no  legal  duty  of  crossing  the  jurisdiction." 
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It  is  not  within  the  power  of  a  State  to  impose  upon  an  express  com- 
panj  organized  under  the  laws  of  another  State  a  license  tax  for  the 
privilege  or  occupation  of  engaging  within  the  State  in  the  trans- 
portation of  merchandise  to  or  from  other  States.^  But  taxes  or 
license  fees  in  good  faith  imposed  on  such  companies  exclimvdy 
on  express  business  carried  on  wholly  within  the  State  are  not  open 
to  objection  on  the  ground  that  they  are  a  burden  and  restriction 
upon  such  commerce.'  It  is  abo  within  the  power  of  the  State  to 
impose  a  tax  on  the  gross  receipts  of  a  foreign  express  company  so 
far  as  such  receipts  are  derived  solely  from  express  business  trans- 
acted entirely  within  the  State.' 

The  construction  of  the  statute  imposing  the  tax  is  usually  a 
matter  for  the  determination  of  the  State  court,  and  a  construction 
by  that  court  of  a  statute  as  imposing  a  tax  on  an  express  company 
only  for  the  privilege  or  occupation  of  transacting  a  domestic  or 
local  business  is  binding  on  the  United  States  Supreme  Court,  and 
will,  as  a  rule,  be  followed  in  determining  the  validity  of  the  tax.* 

'  Cnitcher  v,  Kentucky,  141  U.  S.  thepollce  power  of  the  State.  Crutcher 
47,  rev'g  89  Ky.  6;  Fargo  v.  Hart,  193  v.  Kentucky,  141  U.  S.  47,  rev'g  89 
V.  8.  490;    In  re  BeU,  25  U.  8.  App.   Ky.  6. 

379;  United  States  Express  Co.  v.  *  Crutcher  v,  Kentucky,  141  U.  S. 
Hemmingway,  39  Fed.  Rep.  60;  Web-  47,  69;  Osborne  v,  Florida,  164  U.  8. 
st€rr.  BeU,  68  Fed.  Rep.  183;  South-  650,  aflF'g  33  Fla.  162;  Hardee  r. 
em  Express  Co.  v.  Ensley,  116  Fed.  Brown,  56  Fla.  377;  47  rio.  Hep.  831. 
Rep.  756;  Commonwealtn  v.  Smith,  An  oidinance  providing  that  every 
92  Ky.  38;  State  v.  Northern  Pac.  Ex-  Repress  company  shall  pay  an  occupa- 
press  Co.,  27  Mont.  419.  ^        tion  tax  for  business  done  exclusively 

A  statute  of  Kentucky  prohibited  VfUhin  the  cUy  does  not  apply  to  a  corn- 
agents  of  any  express  company  not  pany  which  does  no  business  that  be- 
incorporated  under  the  laws  of  Ken-  gins  and  ends  within  the  city  limits, 
tucky  from  carrying  on  the  business  Leavenworth  v.  Smith,  5  Kan.  App. 
of  transportation  in  the  State  "with-   165. 

out  first  obtaining  a  license  from  the  '  Pacific  Exp.  Co.  v.  Seibert,  142 
auditor  of  public  accounts  to  carry  on  U.  S.  339. 

such   business."      Before  any  license        *  Osborne  v,  Florida,  164  U.  S.  650, 

flbould  issue,  a  copy  of  the  charter  of  aff'g  33  Fla.  162;  euprat   §    1357.    A 

the  company  was  required  to  be  filed,  statute  of  Florida  provided  that  "  all 

with  a  statement  under  oath  of  the  express  companies  doinp  business  in 

assets  and  liabilities  of  the  company,  this  State  shall  pay  in  cities  of  15,000 

ind  showing  that  the  company  po»-  inhabitants  or  more  a  license  of  $200; 

sessed  a  capital  of  at  least  $150,000.  in  cities  of  10,000  to  15,000  inhabit- 

It  was  held  that  this  statute  was  a  ants,  $100;  in  cities  of  5,000  to  10,000 

prohibition  against  carrying  on  inter-  inhabitants,  $75;   in  cities  of  3000  to 

state  as  well  as  domestic  or  local  busi-  5000  inhabitants,  $50 ;  in  cities  of  1000 

oess,  and  aa  applied  to  an  express  com-  to  3000  inhabitants,   $25;    in  towns 

pany  engagea  in  interstate  commerce  and   villages  of  less  than   1000  and 

was  invalia;     that  the  statute  could  more  than  50  inhabitants,  $10."    The 

not  be  8U8tainc»d  as  an  exercise  of  the  statute  prohibited  the  transaction  of 

power  of  the   State  to  prescribe  the  business  without  paying  the  tax,  and 

tana  on  which    foreign  corporations  provided   a  penalty  by   fine   or  im- 

iQ^t  be  admitted  to  transact  busi-  prisonment  for  so  doing.     The  agent 

IM»  within    the   State;    and  that  it  of  an  express  company  organized  un- 

oould  Dot  be  justified  as  an  exercise  of  der  the  laws  of  Georgia  was  prosecuted 
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The  property  of  an  express  company,  both  tangible  and  intangibley 
situated  within  the  limits  of  the  State  exercising  the  power  of  taxa- 
tion is  subject  to  the  taxing  power  of  such  State  although  it  may  be 
employed  in  interstate  conmierce.'  And  in  assessing  the  property 
wUhin  the  State,  the  entire  property  of  the  corporation,  tangible 
and  intangible,  may  be  considered  as  a  unit,  and  the  tax  levied  on 
the  proportionate  value  thereof  within  the  State  as  determined  by  the 
value  of  the  capital  stock  of  the  corporation.^    But  the  tax  on 

criminally  for  a  violation  of  the  stat-  road  and  telegraph  companies  as  units 
ute.  He  claimed  that  the  company  he  for  the  purpose  of  taxation  does  not 
represented  transacted  interstate  as  deny  the  equal  protection  of  the  laws, 
well  as  domestic  or  local  business^  and  Adsuns  Express  Co.  v.  Ohio  State 
that  the  tax  was  void  as  imposmg  a  Auditor,  165  U.  S.  194,  228;  s.  c.  166 
tax  or  burden  on  the  privilege  of  trans-  U.  S.  185. 

acting  interstate  commerce.  The  Su-  *  Adams  Express  Co.  v.  Ohio  State 
preme  Court  of  Florida  construed  the  Auditor,  165  U.  S.  194 ;  s.  c.  166  U.  S. 
statute  as  having  no  application  to,  or  185;  American  Express  Co.  v.  Indi- 
effect  upon,  the  business  of  the  com-  ana,  165  U.  S.  255;  Adams  Express 
pany  which  was  interstate  in  its  char-  Co.  v.  Kentucky,  166  U.  S.  171 ;  Uoul- 
acter,  and  as  applying  to  and  affecting  ter  v.  Weir,  127  Fed.  Rep.  897 ;  Wells, 
onlv  its  business  done  within  the  State,  Fargo  &  Co.  v.  Crawford  County,  63 
or  local  or  domestic  in  its  character.  Ark.  576;  9upra,  S  1359. 
It  also  held  that,  under  the  statute,  so  The  Ohio  Nichols  law.  By  a  statute 
long  as  the  express  compan^r  confined  of  Ohio  ("  The  Nichols  Law ")  a  State 
its  operations  to  express  business  that  board  of  appraisers  was  created,  which 
consisted  of  interstate  or  foreign  com-  was  charged  with  the  duty  of  assess- 
merce,  it  was  wholly  exempt  from  the  ing  the  propertv  in  Ohio  of  telegraph, 
license  tax,  but  that,  under  the  pro-  telephone,  and  express  compames. 
visions  of  the  statute,  if  the  compEmy  Each  such  company,  doing  business  in 
engaged  in  business  within  the  State  Ohio,  was  reqmred  to  file  a  return  with 
of  a  local  nature  as  distinguished  from  the  auditor  of  State,  setting  forth, 
an  interstate  or  foreign  land  of  com-  among  other  things,  the  number  of 
merce,  it  became  subject  te  the  statute  shares  oi  ito  capital  stock;  the  par 
so  far  only  as  concerned  ite  local  busi-  value  and  market  or  actual  value  ot  its 
ness,  notwithstanding  it  might  at  the  shares;  a  statement  in  detail  of  the 
same  time  engage  in  interstete  or  for-  entire  real  and  personal  property  of 
eign  commerce.  The  Supreme  Court  said  companies  and  where  located,  and 
of  the  United  States  held  that  this  con-  the  value  thereof  as  assessed  for  tax- 
struction  of  the  statute  by  the  State  ation.  Telegraph  and  telephone  cam- 
court  was  binding  upon  it,  and  that,  panics  were  required  to  return,  also, 
so  construed,  the  statute  did  not  vio-  the  whole  length  of  their  lines,  and  the 
late  the  Federal  Constitution.  Osborne  length  of  so  much  of  their  lines  as  was 
V,  Florida,  164  U.  S.  650.  without  and  was  within  the  State,  in- 

*  Adams  Express  Co.  v.  Ohio,  165  eluding  the  lines  controlled  and  used, 
U.  S.  194;  s.  c.  166  U.S.  185;  Amen-  under  lease  or  otherwise.  Exmess 
can  Express  Co.  v.  Indiana,  165  U.  S.  companies  were  required  to  induae  in 
255;  Adams  Express  Co.  v.  Kentucky,  the  return  a  stetement  of  their  entire 
166U.  S.  171.  k  classification  for  puT'  gross  receipts,  from  whatever  source 
poses  of  taxation  of  express  companies  derived,  for  the  year,  of  business  done 
canying  on  the  business  of  transporta-  in  Ohio,  giving  the  receipte  of  each 
tion  on  contracts  for  hire  with  railroad  office  in  the  State ;  also  the  whole 
or  steamboat  companies  is  not  void  as  length  of  lines  of  rail  and  water  routes 
discriminating  in  favor  of  companies  over  which  the  companies  did  business, 
and  persons  carrying  express  matter  within  or  without  tne  State.  The  rule 
under  other  conditions,  racific  Exp.  prescribed  by  the  statute  to  be  fol- 
Co.  V.  Seibert,  142  U.  S.  339.  Classiti-  lowed  by  the  board  in  making  the 
cation  of  express  companies  with  rail-  assessment  was  that  "in  determining 
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the  property  of  the  express  company  will  be  invalid,  if  it  is  shown 
that  the  total  valuation  of  its  property  wherever  situated  which  is 

th$  vabte  of  the  property  of  said  com-  166  U.  S.  185.  Mr.  Chief  Justice  FuUer, 
fomet  in  Cda  State  to  be  taxed  within  who  delivered  the  opinion  of  the  court 
the  State  and  assessed  as  herein  pro-  (165  U.  S.  194, 221,  226),  after  referring 
vided,  said  board  shall  be  guided  by  to  the  decisions  holding  that  the  prop- 
the  value  of  said  property  as  deter-  erty  of  railroad,  telegraph,  and  sleep- 
mined  by  the  value  of  the  entire  capital  ing  car  companies  in  the  several  States 
itoek  of  said  companies,  and  such  other  might  be  valued  as  a  unit,  and  a  proper 
evidence  and  rules  as  will  enable  said  proportion  of  the  whole  taxed  by 
board  to  arrive  at  the  true  value  in  the  particular  State,  said :  "  Doubtless 
money  oi  the  entire  propertv  of  said  there  is  a  distinction  between  the  prop- 
companies  within  the  State  of  Ohio,  in  erty  of  railroad  and  telegraph  com- 
the  proportion  which  the  same  b€»u«  EF^^  ^^^  ^^^^  ^^  express  companies, 
to  tne  entire  propertv  of  said  com-  The  physical  unity  existing  m  the 
paniea,  as  determined  oy  the  value  of  former  is  lacking  m  the  latter,  but 
the  capital  stock  thereof,  and  the  other  there  is  the  same  unity  in  the  use  of  the 
evidence  and  rules  as  aforesaid."  As  entire  property  for  the  specific  purpose, 
to  t€legraph  and  telephone  companies,  and  there  are  the  same  elements  of 
the  board  was  required  to  apportion  value  arising  from  such  use.  The  cars 
the  valuation  among  the  several  of  the  Pullman  Company  did  not  con- 
counties  throu^  which  the  lines  ran,  stitute  a  physical  unity,  and  their 
in  the  proportion  that  the  length  of  value  as  separate  cars  did  not  bear  a 
the  lines  m  the  respective  counties  direct  relation  to  the  valuation  which 
bore  to  the  entire  length  within  the  was  sustained  in  that  case  [Pullman's 
8tate;  in  the  case  of  express  com-  Pal.  Car  Co.  v.  Pennsylvania,  141  U.  S. 
panics,  the  apportionment  was  to  be  18].  The  cars  were  moved  by  railway 
made  among  the  several  counties  in  carriers  under  contract,  and  the  taxa- 
which  they  did  business,  in  the  pro-  tion  of  the  corporation  in  Pennsyl- 
portion  that  the  gross  receipts  in  each  vania  was  sustained  on  the  theory 
county  bore  to  the  gross  receipts  in  the  that  the  whole  property  of  the  corn- 
State.  The  amount  thus  apportioned  pany  might  be  regarded  as  a  unit  plant, 
was  to  be  certified  to  the  coimty  audi-  with  a  unit  value^  a  proportionate  part 
tor,  and  placed  by  him  on  the  dupli-  of  which  value  might  be  reached  by  the 
cate  ''to  be  aaseased  and  the  taxes  State  authorities  on  the  basis  indi- 
thoeon  collected  the  same  as  taxes  cated.  No  more  reason  is  perceived 
assessed  and  collected  on  other  pen-  for  limiting  the  valuation  of  the  prop- 
sonal  property."  The  rate  of  taxation  erty  of  express  companies  to  horses, 
to  be  the  same  as  that  on  other  prop-  wagons,  and  furniture,  than  that  of 
erty  in  the  local  taxing  district.  The  railroadj  telegraph,  and  sleeping  car 
valuation  of  all  the  real  estate  of  the  compames,  to  roadbed,  rails,  and  ties, 
companies,  situated  in  Ohio,  was  re-  poles  and  wires,  or  cars.  The  unit  is  a 
quired  to  be  deducted  from  the  total  unit  of  use  and  management;  and  the 
valuation  as  fiixed  by  the  board.  horses,  wagons,  safes,  pouches,  and 
Although  this  scheme  of  taxation  furniture;  the  contracts  for  transpor- 
neeessarfly  treated  the  property  of  the  tation  facilities;  the  capital  necessary 
express  companies,  both  tangible  and  to  carry  on  the  business,  whether  rep- 
mtangible,  as  a  unit,  and  subjected  the  resented  in  tangible  or  intangible  prop- 
proportionate  part  of  the  property,  in-  erty.  in  Ohio,  possessed  a  value  in 
tangible  as  weu  as  tangible,  to  taxation  combination  and  from  use  in  connec- 
in  Ohio,  and  although  the  express  tion  with  the  property  and  capital  else- 
companies  were  foreign  corporations  where,  which  could  as  rightfully  be 
engaged  in  interstate  commerce,  the  recognized  in  the  assessment  for  taxa- 
Sapreme  Court  of  the  United  States  tion  m  the  instance  of  these  companies 
held  that  the  proportional^  part  of  the  as  the  others.  We  repeat  that  while 
property  of  the  companies,  tangible  the  unity  which  exists  may  not  be  a 
ana  intangible,  had  a  situs  in  Ohio  for  physical  unity,  it  is  something  more 
purposes  of  taxation,  and  that  the  tax  than  a  mere  unity  of  ownership.  It 
WM  not  invalid  as  a  tax  on  interstate  is  a  unity  of  use,  not  simply  for  the  con- 
commerce.  Adams  Ebmress  Co.  v,  venience  or  pecuniary  profit  of  the 
Ohio  State  Auditor,  166  U.  S.  194;  s.  c.  owner,  but  existing  in  the  very  neces- 
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apportioned  to  the  State  exercising  the  taxing  power,  includes  real 
and  personal  property  not  necessarily  used  in  the  actual  busi- 
ness of  the  company  which  is  permanendy  located  and  has  a  situs 
for  purposes  of  taxation  only  in  the  State  where  the  company  is 
incorporated.^ 

§  1361.  Xnterstate  Oommerce ;  Sleeping  Oar  Oompanies.  —  Drawing- 
room,  sleeping,  and  other  cars,  owned  by  a  non-resident  corpora- 
tion and  run  over  the  lines  of  a  railroad  for  the  use  of  passengers  in 
their  transit  into,  through,  or  out  of  a  State,  are,  as  to  such  passen- 
gers, engaged  in  interstate  commerce,  and  the  State  cannot  impose  a 
license  or  privilege  tax  upon  each  car  as  a  condition  of  the  right  to 
engage  in  such  business.^  But  this  protection  does  not  extend  to 
domestic  or  local  business  entirely  within  the  State,  although  the 
cars  may  abo  be  used  in  interstate  commerce.  If  such  cars  are 
engaged  in  local  or  domestic  business  within  the  State,  the  State 
may  impose  a  tax  on  the  privilege  of  transacting  such  business, 
although  the  cars  are  abo  engaged  in  interstate  commerce,  provided 
always  that  the  laws  of  the  State  permit  the  companies  to  abandon 
the  local  or  domestic  business  if  they  see  fit,  and  to  confine  the 
business  done  solely  to  interstate  commerce.'    But  the  cars  of  these 

sities  of  the  case  —  resulting  from' the  Co.,  117  U.  S.  34,  aff'g  22  Fed.  Rep. 

very  nature  of  the  business.  .  .  .  The  276  (overruling  Pullman  Southern  Car 

property  of  an  express  company  dis-  Co.  v.  Gaines,  3  Tenn.  Ch.  587) ;  Allen 

tributed   through  different  States  is,  v.  Pullman's  Pal.  Car  Co.,  191  U.  S.  171 : 

as  an  essential  condition  of  the  busi-  State  v.  Woodruff  Sleeping  &.  P.  Car 

ness,  united  in  a  single  specific  use.  Co.,  114  Ind.  155;  People  v.  Miller,  178 

.  .  .  Assuming  the  proportion  of  cap-  N.   Y.    194.     A   statute   imposing  a 

ital  employed  m  eacn  of  several  States  privileae  tax  on  sleeping  car  companies, 

through  which  such  a  company  con-  doing  business  in  the  State,  of  $500  on 

ducts  its  operations  has  been  fairly  as-  each  car  per  annum,  was  held  to  apply 

certaincd,  while  taxation  thereon,  or  to  cars  running  through  the  State,  as 

determined    with    reference    thereto,  well  as  to  those  operated  solely  within 

may  be  said  in  some  sense  to  fall  on  the  the  State,  and  to  require  a  payment  for 

business  of  the  company,  it  is  only  in-  the  privilege  of  running  the  cars  of  the 

directly.    The  taxation  is  essentially^  a  company,  regardless  of  the  fact  of  their 

property  tax,  and,  as  such,  not  an  in-  use  m  interstate  traffic  or  in  that  which 

terference  with  interstate  commerce,  is  wholly  ^dthin  the  border  of  the  State, 

Nor,  in  this  view,  is  the  assessment  on  and  therefore  void  as  a  regulation  of 

property  not  within  the  jurisdiction  of  interstate;  commerce.     Allen  v.   Pull- 

the  taxing  authorities  of  tlie  State  and  man's  Pal.  Car  Co.,  191  U.  S.  171.    See 

for  that  reason  amounting  to  a  taxing  also  Pullman  Co.  v,  Kansas,  216  U.  S. 

of  property  without  due  process  of  law.  56. 

The  property  taxed  lias  its  actual  situs  •  Pullman  Co.  v.  Adams,  189  U.  S. 
in  the  State,  and  is,  therefore,  subject  420,  aff'g  78  Miss.  814;  Allen  v.  Pull- 
to  the  jurisdiction,  and  the  distnbu-  man's  Pal.  Car  Co.,  191  U.S.  171;  Gib- 
tion  among  the  several  counties  is  a  son  County  v.  Pullman  Southern  Car 
matter  of  regulation  by  the  State  Co.,  42  Fed.  Rep.  572.  A  statute  of 
legislature."  Tennessee  imposed  upon  each  sleeping 
^  Fargo  V.  Hart,  193  U.  S.  490.  car  company  "  doing  business  in  this 
'  Pickard  v.  Pullman  Southern  Car  State,  for  one  or  more  passengers  taken 
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companies,  habitually  and  constantly  operated  over  lines  of  rail- 
road within  a  State,  have  a  situs  within  the  State  for  purposes  of 
State  taxation.^  A  tax  may  be  imposed  by  the  State  on  the  value 
of  the  average  number  of  the  cars  permanentiy  and  continuously 
operated  within  its  limits,  although  such  cars  may  be  used  in  the 
transportation  of  interstate  commerce.^  A  tax  imposed  on  the  capi- 
tal of  one  of  these  companies  employed  within  the  State  on  ihe 
basis  of  the  proportion  of  the  capital  stock  of  the  company  which 
the  number  of  miles  of  railroad  over  which  the  cars  are  run  within 
the  State  bears  to  the  total  number  of  miles  within  and  without  the 
State  over  which  its  cars  are  run,  is,  in  substance  and  effect,  a  tax 
upon  the  property  of  the  company  within  the  State,  and  is  not 
obnoxious  as  a  regulation  of  interstate  commerce.' 

§  1362.  Interstate  Oommerce;  Telegraph  Oompanies.  —  The  telc" 
graph  is  an  instrument  of  commerce,  and  telegraph  companies  are 
subject  to  the  regulating  power  of  Congress  in  respect  to  their  foreign 
and  interstate  business.  A  telegraph  company  occupies  the  same 
relation  to  commerce  as  a  carrier  of  messages  that  a  railroad  com- 
pany does  as  a  carrier  of  goods.  Both  companies  are  instruments 
of  commerce,  and  their  business  b  commerce  itself.*    Hence,  so  far 

up  at  one  point  in  this  State  and  de-  only   therein   in   transit   and   are    re- 

livered  at  another  point  in  this  State  turned  when  empty  to  the  business 

and    transported    wholly    within    the  centre  of  the  owner  beyond  the  State. 

Slate,  per  annum,  S3000."    The  busi-  In  re  Union  Tank  Line  Co.,  204  111. 

ness  was  classified  by  the  statute  as  a  347;   State  v.  Stephens,  146  Mo.  662; 

privilege.     It  was  held  that  the  tax  supra.  §  1358. 

was    imposed    solely    upon    domestic  '    American  Refrig.  Transit  Co.  v. 

business,  and  was  not  a  burden  upon  Hall,    174   U.   S.   70;    Union   Refrig. 

interstate  commerce  in  violation  of  the  Transit  Co.  v.  L3mch,  177  U.  S.  149, 

Federal  Constitution,  the  sleeping  car  aff'g  18  Utah,  378.    The  cars  of  a  re- 

company  beuig  entitled  under  the  law  frigeralor  company  which  are  perma- 

of  the  State  of  Tennessee,  as  construed  nently  locatea  and  continuously  em- 

by  the  court,  to  refuse  to  afford  its  ployed  in  a  State  other   than    that 

privileges  to  local  traffic,  if  it  so  de-  where    the    company    was    organized 

fired,  and  the  pajrment  of  the  tax,  and  where  it  has  its  domicil,  have  no 

therefore,  not  being  obligatory  as  a  situs-  in  the  State  of  the  domicil  of 

condition    of    engaging    in    interstate  the  company,  and  are  not  subject  to 

commerce.     Allen   v,   Pullman's   Pal.  the  taxing  power  of  that  State.    Union 

Car  Co.,  191  U.  S.  171.     But  compare  Refrig.  Transit  Co.  v.   Kentucky,  199 

PuUman  Co.  v.  Kansas,  216  U.  8.  56.  U.  S.  194,  rev'g  118  Ky.  131. 

*  Pullman's  Pal.  Car  Co.  v.  Penn-  •  Pullman's  Pal.  Car  Co.  v.  Penn- 
sylvania, 141  U.  S.  18,  aff'g  107  Pa.  svlvania,  141  U.  S.  18,  25,  aff'g  107 
156;  American  Refrig.  Transit  Co.  v.  Pa.  156. 

HaD,  174   U.   S.   70;    Union  Refrig.  *  Pensacola   Tel.    Co.    v.    Western 

Transit  Co.  r.  Lynch,  177  U.  S.  149,  Un.  Tel.  Co.,  96  U.  S.  1;  Western  Un. 

aff'g    18    Utah,     378;     Dubuque    v.  Tel.   Co.  v,  Texas,   106  U.  S.   460; 

Illimns  Cent.  R.  Co.,  39  Iowa,  56,  83.  Western  Un.  Tel.  Co.  v.  Pendleton, 

See  also  CotniBtock  v.  Grand  Rapids,  122  U.  S.  347 :    Leloup  v.   Port  of 

54  Mich.  641.      But  they  cannot  be  Mobile,  127  U.  S.  640;   Western   Un. 
taxed  within    the  State,  if  they  are  Tel.  Co.  v.  Kansas,  216  U.  S.  1;  Stand- 
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as  the  transmission  of  irUerstate  messages  is  concerned,  the  business 
of  these  companies  is  not  subject  to  the  taxing  powers  of  the  State, 
and  a  State  tax  on  each  message  sent  is  unconstitutional  as  a  burden 
or  impost  upon  interstate  commerce  so  far  as  it  applies  to  messages 
transmitted  beyond  the  State.^  But  purely  local  or  domestic  business, 
t.  e.y  messages  sent  from  one  point  to  another  within  the  State,  is 
subject  to  the  taxing  power  of  the  State.'  Nor  can  a  State,  as  a 
condition  of  doing  business  within  its  jurisdiction,  exact  a  license 
tax  from  a  telegraph  company,  a  large  part  of  whose  business  is  the 
transmission  of  messages  from  one  State  to  another  and  between 
the  United  States  and  foreign  countries,  when  the  tax  is  imposed 
on  the  whole  business,  both  State  and  interstate  without  discrimina- 
tion.' But  such  a  license  tax  is  not  an  unlawful  interference  with 
interstate  commerce  when  by  the  terms  of  the  statute  it  is  imposed 
only  upon  business  done  exclusively  within  the  city  imposing  tax, 
and  not  including  any  business  done  to  or  from  points  without  the 

ard  Underground  Cable  Co.  v.  Attorney  merce  clause  of  the  ConstUtUton.  The 
General,  46  N.  J.  Eq.  270;  Matter  of  Supreme  Court  of  the  State  sustained 
Pennsylvania  Tel.  Co.  48  N.  J.  Eq.  the  law  and  directed  judgment  for 
91,  93;  Ames  v.  Kirby,  71  N.  J.  L.  the  full  amount  without  anv  reduc- 
442,  445;  Postal  Tel.  Cable  Co.  v.  tion  for  messages  sent  out  of  .the  State. 
Richmond,  99  Va.  102 ;  Index  —  Tele-  That  judnnent  was  reversed  by  the 
graph  and  Telephone  Companies,  Supreme  Court  of  the  United  States. 
*  Western  Un.  Tel.  Co.  v.  Texas,  That  court  held  that  telegraph  com- 
105  U.  S.  460,  rev'g  55  Tex.  314;  panies  occupy  the  same  relation  to 
Western  Un.  Tel.  Co.  v.  Alabama,  132  commerce  as  a  carrier  of  messages 
U.  S.  472,  rev'g  80  Ala.  273;  Western  as  a  railway  company  does  as  a  car- 
Un.Tel.Co.  v. Kansas, 216 U.S.  l;Wes-  rier  of  goods;  both  companies  are 
tern  Un.  Tel.  Co.  v.  Fremont,  39  Neb.  instruments  of  commerce  and  their 
692;  8.  c.  43  Neb.  499.  See  also  San  business  is  commerce  itst^.  This  is  a 
Francisco  v.  Western  Un.  Tel.  Co.^  96  tax  on  the  messages  sent  as  such,  and 
Cal.  140;  Commonwealth  v.  Smith,  so  far  as  it  operates  on  messages  sent 
92  Ky.  38;  Western  Un.  Tel.  Co.  v,  out  of  the  State  it  is  a  regidaHon  of  in- 
state, 62  Tex.  630.  In  Western  Un.  terstate  and  foreign  commerce  and  he- 
Tel.  Co.  V.  Texas,  105  U.  S.  460,  464,  yond  the  power  of  the  StaU, 
466,  the  court  holds  that  interstate  '  Western  Un.  Tel.  Co.  v.  Fremont, 
telegraph  messages  are  commerce,  and  39  Neb.  692;  s.  c.  43  Neb.  499.  In 
as  such  are  beyond  the  power  of  the  Western  Un.  Tel.  Co.  v.  Texas,  105 
State  to  tax  them  in  any  form.  Texas  U..  S.  460,  466,  Mr.  Chief  Justice 
required  every  chartered  telegraph  Waite  said :  "  Any  tax  which  the  State 
company  doing  business  in  the  State  may  put  on  messages  sent  by  private 
to  pay  a  tax  of  one  cent  for  every  full  parties,  and  not  bv  the  aaients  of 
rate  message  sent  and  one-half  cent  the  government  of  the  United  States, 
for  every  message  less  than  full  rate,  from  one  place  to  another  exdusiveiy 
The  telegraph  company  sent  over  its  vjithin  its  own  jurisdiction^  will  not 
lines  through  its  offices  in  Texas  be  repugnant  to  the  Constitution  of 
169,000  full  rate  and  100,000  less  than  the  United  States." 
full  rate  messages,  a  large  portion  of  '  Leloup  v.  Port  of  Mobile,  127 
them  going  to  places  outside  of  the  U.  S.  640;  Western  Un.  Tel.  Co.  v. 
State.  The  company  neglected  to  Kansas,  216  U.  S.  1 ;  Blatter  of  Penn- 
pa^  the  tax  and  the  State  brought  sylvania  Tel.  Co.,  48  N.  J.  £q.  91; 
smt  to  collect  it.  The  company  do-  Postal  Tel.  Cable  Co.  v,  Hichmond,  99 
fended  on  the  groimd  that  the  im-  Va.  102.  See  also  People  v.  Miller^ 
position  of  the  tax  violated  the  com^  178  N.  Y.  194. 


{1362  taxation:   interstate  coMiiERCE  2349 

State,  and  not  including  any  business  done  for  the  government  of 
the  United  States.^  And  a  single  tax,  assessed  pursuant  to  a  statute 
of  a  State,  upon  the  receipts  of  a  telegraph  company,  which  receipts 
are  derived  partly  from  interstate  commerce  and  partly  from  com- 
merce within  the  State,  but  which  are  returned  and  assessed  in  gross 
and  without  separation  or  apportionment,  while  not  wholly  invalid, 
is  invalid  in  the  proportion  and  to  the  extent  that  such  receipts  are 
derived  from  interstate  conunerce.' 

But  neither  the  nature  of  the  business,  nor  the  privileges  con- 
ferred on  telegraph  companies  by  Acts  of  Congress  authorizing  the 
construction  of  their  lines  "through  and  over  any  portion  of  the 
public  domain  of  the  United  States,  over  and  along  any  of  the  mili- 
tary post-roads  of  the  United  States,  and  over,  under,  and  across 
the  navigable  streams  or  waters  of  the  United  States,''  carry  any 
exemption  from  the  ordinary  burdens  of  taxation  on  poles,  wires 
and  other  physical  property  of  such  companies  situated  within  the 
jurisdiction  of  the  taxing  power.'    In  estimating  the  value  of  the 

*  Postal  Td.  Gable  Ck>.  v.  Charlea-  value  of  the  shares  of  the  corporation 

ton,  153  U.  S.  692;  Moore  v,  Eufaula,  apportioned  to  that  State.    The  mode 

07  Ala.  670;    State  v.  Rocky  Moun-  by  which  this  taxable  valuation  was 

tain   Bdl   Tel.   Co.    27    Mont.    394;  arrived  at  was  as  follows:   The  State 

Wesieni  Un.  Td.  Co.  v.  Fremont,  30  Treasurer  ascertained  from  the  officers 

N^.  602;   8.  c.  43  Nd>.  499;   Ogden  of  the  telegraph  company  that  the 

City  V.  Croosman,  17  Utah,  66;  Postal  valuation  of  its  entire  capital  stock 

Tel.  Cable  Co.  v,  Richmcmd,  99  Va.  was  $47,000^000,  from  which  were  de- 

102;  Postal  Tel.  Cable  Co.  v.  Norfolk,  ducted  credits  proper  to  be  allowed 

101  Va.  125;  Western  Un.  Td.  Co.  v.  in  determining  the  assessable  value, 

Wakefield,  69  Nd>.  272.  leaving  $38,713,924  as  the  total  vai- 

>  Ratterman  v.  Western  Un.  Td.  nation  of  said  stock  liable  to  taxa- 

Co.,  127  U.  S.  411;  Western  Un.  Tel.  tion.    It  was  then  ascertained  that  the 

Co.  9.  Alabama,  132  U.  S.  472,  rev'g  total  number  of  miles  of  line  of  said 

80  Ala.  273.  corporation    in    all    the    States    and 

'  Western  Un.  Td.  Co.  v.  Massa-  Territories  was  146.052.60,  of  which 

ckusetts,   125  U.  8.  530.     See  anie,  143,219.55   were    without   the   limits 

H  1220,  1221,  as  to  the  Acts  of  Con-  of  me  State  of  Massachusetts,  leaving 

pees  ref erred  to  in  the  text  and  their  2833.05  miles  within  its  boundaries. 

CQostmctaoii.    Ldoup  v.  Port  of  Mo-  Taldng  these   figures,   the  Treasurer 

bile,   127   U.  S.   6^;  Massachusetts  of  the  State  assessed  the  value  of  that 

V.  Western  Un.  Td.  Co.,  141  U.  S.  40;  portion  of  the  capital  stock  of  the 

Postal  Td.  Gable  Co.  v.  Adams,  155  company  which,   under  this  calcula- 

U.  S.  688;    Western  Un.  Td.  Co.  v,  tion,  would  fall  within  the  State  at 

Tagsui,  163  U.  8.  1;   8.  c.  141  Ind.  the  sum  of  $750,952.    The  tax  on  this 

281;    Western  Un.  Td.  Co.  v.  Nor-  sum  was  fixed  at  $10,618.46,  but  the 

man,  77  Fed.  Rep.  13;   Western  Un.  company  refused  to  pay  it.    It  set  up 

Tel.  Co.  V.  State,   146  Ind.  54,  57;  that  of  its  2833.05  miles  of  line  within 

Westem  Un.  Tel.  Co.  v.  State,  147  Ind.  Massachusetts,    2334.55    miles    were 

274.  over,  under,  or  across  post-roads,  made 

In  Western  Un.  Td.  Co.  v,  Massa-  such  by  the  United  States,  leaving 

chusetts,  125  U.  8.  530,  the  company  onlv  489.50  miles  not  over  or  along 

resisted    the    enforcement    of    a    tax  such  post-roads,  on  which  the  company 

Scried  by  the  State  of  Massachusetts  offered  to  pay  the  proportion  of  the 

upon  its  capital  stock,  based  upon  an  tax  assessed  by  the  State  authorities. 

estimate  of  S760,952  as  the  taxable  The   Supreme   Court   of   the   United 
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property  of  a  telegraph  company  situate  within  a  State,  it  may  be 
regarded  not  abstractly  or  locally,  but  as  a  part  of  a  system  operated 
in  other  States,  although  the  value  of  the  property  within  the  State 
may  be  augmented  by  the  fact  that  it  is  a  part  of  an  instrumentality 
of  interstate  commerce.^  But  in  enforcing  a  valid  tax  imposed  on 
property  of  a  telegraph  company  within  the  State,  an  injunction 

States  held  that  the  tax  was  within  tax  thus  levied  was  ''in  lieu  of  all 
the  power  of  the  State  and  validly  other  State,  county,  and  municipal 
levied.  Mr.  Justice  Miller  said,  with  taxes."  The  defendant  company  of>er- 
reference  to  the  nature  of  the  tax,  ated  within  the  State  391.28  miles 
"  By  whatever  name  it  may  be  called,  of  wire,  and  a  tax  of  $391.28  was 
as  aescribed  in  the  laws  of  Massachu-  levied  thereon.  Suit  was  brought 
setts,  it  LB  essentially  an  excise  upon  against  the  company  for  two  years' 
the  capital  of  the  corporation."  He  taxes.  The  court  held  that  although 
further  said  on  this  subject,  "The  the  tax  was  in  name  a  "  privilege  tax," 
tax  in  the  present  case,  though  nomi-  and  sustained  by  the  courts  of  the 
nallv  upon  the  shares  of  the  capital  State  as  such,  yet  it  was  in  substance 
stocK  of  the  company,  is  in  effect  a  a  tax  on  property  unthin  the  State,  and 
tax  upon  that  organization  on  account  valid.  Postal  Tel.  Cable  Co.  v.  Adams, 
of  property  owned  and  used  by  it  in  155  U.  S.  688,  697.  Mr.  Chief  Justice 
ifaasachusettSf  and  the  proportion  of  Fuller  said:  "In  the  case  at  bar  the 
the  length  of  its  lines  in  that  State  to  Supreme  Court  [of  Mississippi],  in  its 
their  entire  length  throughout  the  examination  of  the  liabihty  of  the 
whole  country  is  made  the  basis  for  plaintiff  in  error  for  the  taxes  in  ques- 
ascertaining  the  value  of  that  prop-  tion,  said,  'It  will  be  thus  seen  at 
erty."  As  to  the  claim  for  exemption  once  that  this  is  a  tax  imposed  upon 
in  respect  to  lines  constructed  on  post-  a  telegraph  company,  in  lieu  of  all 
roads,  he  said :  "  While  the  State  could  others,  as  a  privilege  tax^  and  its 
not  interfere  by  any  specific  statute  amount  is  graduated  according  to  the 
to  prevent  a  corporation  from  placing  amount  and  value  of  the  property 
its  lines  along  these  post-roads,  or  stop  measiired  by  miles.  It  is  to  be  noticed 
the  use  of  them  after  they  were  placed  that  it  is  in  lieu  of  all  other  taxes, 
there,  nevertheless,  the  company  re-  State,  county,  municipal.  The  rea- 
ceiving  the  benefit  of  the  laws  of  the  sonableness  of  the  imposition  appears 
State  for  the  protection  of  its  property  in  the  record,  as  shown  by  the  second 
and  its  rights,  is  liable  to  be  taxed  count  of  the  declaration  and  its  ex- 
upon  its  real  and  personal  property  hibits,  whereby  the  appellant  seems  to 
as  any  other  person  would  be.  It  be  burdened  m  this  wa^r  with  a  tax 
never  could  have  been  intended  by  much  less  than  that  wmch  would  be 
the  Congress  of  the  United  States,  in  produced  if  its  property  had  been  sub- 
conferring  upon  a  corporation  of  one  Jj^ted  to  a  smgle  ad  valorem  tax.' 
State  the  authority  to  enter  the  tern-  This  exposition  of  the  statute  brings 
toiy  of  any  other  State  and  erect  its  it  within  the  rule  where  ad  valorem 
poles  and  lines  therein,  to  establish  taxes  are  compounded  or  conmiuted 
the  proposition  that  such  a  company  for  a  just  eqmvalent,  determined  by 
owed  no  obedience  to  the  laws  of  the  reference  to  the  amount  and  value  of 
State  into  which  it  thus  entered,  and  the  property.  Being  thus  brought 
was  under  no  obligation  to  pay  its  within  the  rule,  the  tax  becomes  sub- 
fair  proportion  of  the  taxes  necessary  stantially  a  mere  tax  on  property  and 
to  its  support."  not  one  imposed  on  the  pnvilege  of 

By  a  statute  of  Mississippi  an  doing  interstate  business.  The  sub- 
annual  tax  of  $3000  was  imposed  on  stance  and  not  the  shadow  determines 
each  telegraph  company  operating  the  validity  of  the  exercise  of  the 
within  the  State  one  thousand  miles  or  power." 

more  of  wire,  and  on  each  telegraph        '  Western  Un.  Tel.  Co.  v.  Missouri, 
company  operating  within  the  State   190   U.   S.   412,   aff'g   165   Mo.  502; 
less  than  one  thousand  miles  of  wire  supra,  §§  1359-1361. 
a  tax  of  one  dollar  per  mile,  and  the 
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cannd  isme  to  restrain  it  from  doing  any  business  within  the  State 
by  reason  of  its  default  in  payment.  The  tax  must  be  collected  by 
odier  methods,  such  as  the  ordinary  means  of  enforcing  judgments/ 

{  1363.    InterBtate  Oommeree;  Intoxicating  Liquors.  —  It  has  often 
been  held  that  State  legislation  which  prohibits  the  manufacture  of 
spirituous,  malt,  vinous,  fermented,  or  other  intoxicating  liquors 
within  the  limits  of  the  State,  to  be  there  sold  or  bartered  for  general 
use  as  a  beverage,  does  not  necessarily  infringe  any  right,  privilege, 
or  mmiunity  secured  by  the  Constitution  of  the  United  States,  or 
by  the  amendments  thereto.'     But  such  intoxicating  liquors  are 
iubjeds  of  commercial  intercourse,  exchange,  barter,  and  traffic  be- 
tween nation  and  nation,  and  between  State  and  State,  like  any 
other  conmiodity  in  which  a  right  of  traffic  exbts,  and  are  so  recog- 
nized by  the  usages  of  the  commercial  world,  the  laws  of  Congress, 
and  the  decisions  of  courts.     Hence,  prior  to  the  enactment  by 
Congress  in  1890  of  the  Wilson  Act,  shortly  to  be  referred  to,  it  was 
not  within  the  power  of  a  State  to  prevent  the  introduction  into  its 
limits,  or  the  sale  therein  in  the  original  package,  of  liquors  manu- 
factured in  and  brought  from  another  State,  because  such  a  statute 
was  then  an  unauthorized  interference  with  interstate  commerce.' 
But  by  an  act  of  Congress,  commonly  known  as  the  Wilson  Act, 
approved  August  8,  1890,*  it  was  enacted  "that  all  fermented,  dis- 
tilled, or  other  intoxicating  liquors  or  liquids,  transported  into  any 
State  or  Territory,  or  remaining  therein  for  use,  consumption,  sale, 
or  storage  therein,  shall,  upon  arrival  in  such  State  or  Territory, 
be  subject  to  the  operation  and  effect  of  the  laws  of  such  State  or 
Territory  enacted  in  the  exercise  of  police  powers,  to  the  same 
extent  and  in  the  same  manner  as  though  such  liquids  or  liquors 

*  Western  Un.  Tel.  Go.  v.  liaeaa-  purpose  of  revenue  and  is  not  an  at- 
ehosetts,  125  U.  S.  530,  554:  liatter  tempted  exercise  of  the  police  power. 
d  FeoDssrlvania  Tel.  Co.,  48  N.  J.  Eq.  The  regulation  of  the  sale  of  intoxicat- 
91.  ing  liquors,  as  an  exercise  of  the  police 

'  Bartem^er    v.    Iowa,    18    Wall,   power,  is  a  matter  for  State  control. 
(U.  S.)  129;  Beer  Co.  v.  Massachusetts,   Matter  of  Heff,  197  U.  S.  488,  505. 
97  U.  S.  25,  33;    Tieman  v.  Rinker,        '  Bowman  v.  Chicago  &  N.  W.  R. 
102  U.  S.  123;   Mugler  v.  Kansas,  123  Co.,  125  U.  S.  465;   Leisy  v,  Hardin, 
U.  S.  623;  Kidd  v.  Pearson,  128  U.  S.   135  U.  S.  100;  Lyng  v.  Michigan,  135 
1;   Eilenbecker  r.  Plymouth  County,   U.  S.  161;   Vance  v.  Vandercook  Co. 
134  U.  S.  31;   In  re  Rahrer,  140  U.  8.   (No.  1),  170  U.  S.  438,  444;    Adams 
545,  556;    Vance  v.  Vandercook  Co.   Express  Co.  v,  Kentucky,  206  U.  S. 
(No.  1),  170  U.  S.  438,  444;    liatter   129,  135;  Adams  Express  Co.  v,  Ken- 
d  Heff,   197   U.   S.   488j   505.     The  tucky,  214  U.  S.  218,  222,  rev'g  124 
Hcense  exacted  by  the  Nahonal  Oovem-  Ky.  182. 
merU,  as  a  condition  of  the  sale  of  in-        «  26  U.  S.  Stat.  313. 
toxicating  liquorSy    is  solely  for  the 
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had  been  produced  in  such  State  or  Territory,  and  shall  not  be 
exempt  therefrom  by  reason  of  being  introduced  therein  in  original 
packages  or  otherwise."  This  statute  is  a  constitutional  exercise 
of  the  legislative  powers  of  Congress.*  From  the  time  such  liquors 
are  introduced  into  a  State  or  Territory  from  another  State,  whether 
in  original  packages  or  otherwise,  they  are  subject  to  the  operation 
of  such  then  existing  laws  as  have  been  properly  enacted  in  ^e  exer- 
cise of  its  police  powers.'  Hence,  from  that  time  liquors,  even  in 
the  hands  of  the  consignee  and  in  the  original  package,  are  sub- 
ject to  a  law  prohibiting  the  sale  thereof  and  providing  for  the  pun- 
ishment of  persons  violating  the  provisions  of  the  statute.'  But  this 
statute,  properly  construed,  is  not  intended  to  operate  upon  intoxi- 
cating liquors  whilst  in  transit  from  one  State  to  another,  and 
under  its  provisions  a  State  cannot  prevent  the  delivery  within  the 
State  by  the  carrier  to  the  consignee  of  such  liquors  in  the  original 
package,  although,  after  such  delivery,  the  State  has  the  power  to 
prohibit  the  sale  thereof,  even  in  the  original  package.^  As  an  in- 
cident to  its  police  power,  a  license  tax  may  be  imposed  by  the  State 
upon  the  sale  of  liquors  within  the  State ;  and  under  the  Wilson  Act 
the  State  may  exact  a  license  tax  from  a  travelling  salesman  for  the 
privilege  of  selling  within  the  State  liquors  which  are  the  product 
of  and  are  to  be  brought  from  another  State.*  Under  the  Wilson 
Act,  and  by  virtue  of  its  police  power,  the  State  may  also  prohibit 
the  sale  of  such  liquors  within  its  limits  without  the  payment  of  a 
license  tax,  although  such  sale  be  made  over  the  bar  on  board  a 
steamship  in  navigable  waters  within  the  State  and  whilst  the  vessel 
is  engaged  in  interstate  commerce.* 

§  1364  (745).  State  Taxes  on  Foreign  Oorporationa.  —  It  is  well 
setdcd  that  a  corporation  is  not  a  citizen  within  the  meaning  of  that 
provision  of  the  Federal  Constitution  which  declares  that  the  citi- 
zens of  each.  State  shall  be  entided  to  all  privileges  and  immunities 
of  citizens  in  the  several  States.''    In  the  same  manner  that  a  State 

>  In  re  Rahrer,  140  U.  S.  546.  Adams  Express  Co.  v.  Kentucky,  206 

*  In  re  Rahrer,  140  U.  S.  545.  U.    S.    129;    Adams  Express  Co.  v. 
»  In  re  Rahrer,  140  U.  S.  545,  rev'g  Kentucky,  214  U.  S.  218,  rev'g  124 

43  Fed.  Rep.  556.  Ky.  182.     See  also  Scott  v.  Donald, 

*  Rhodes  r.  Iowa,  170  U.  S.  412,    165  U.  S.  58. 

rev'g  90  Iowa,  496;  Vance  v.  Vander-        *  Delamater  v.  South  Dakota,  205 
cook  Co.    (No.    1),    170   U.   S.   438;  U.  S.  93,  afif'g  20  S.  Dak.  23;   Phillipe 


U.  S.  17;  Heyman  v.  Southern  R.  Co.,        *  U.  S.  Const.,  art.  iv.  {  2;  Paul  v. 
203   U.   S.   270,   rev'g   118  Ga.   616;  Virginia,  8  WaU.  (U.  S.)  177;    Phila- 
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may  impose  such  conditions  and  qualifications  as  it  deems  proper 
upon  the  corporate  existence  and  privileges  of  its  own  creations,  so 
a  corporation  created  by  one  State  can  transact  business  which  is 
not  interstate  commerce,  or  federal  in  its  character,  in  another  State 
only  with  the  consent,  express  or  implied,  of  the  latter  State ;  and 
sudi  consent  may  be  accompanied  by  such  conditions  as  the  latter 
State  may  think  fit  to  impose,  provided  they  are  not  repugnant  to 
the  Constitution  or  laws  of  the  United  States,  or  inconsistent  with 
those  rules  of  public  law  which  secure  the  jurisdiction  and  authority 
of  each  State  free  from  encroachment  by  all  others,  or  that  principle 
of  natural  justice  which  forbids  condemnation  without  opportunity 
for  defence.^     Hence,  in  the  case  of  foreign  corporations,  whose 

ddphia  Fire  Aasoc.  v.  New  York.  119  mann    Brewing   Co.    v.    Peimeisl,    85 
U.  8.  110,  117;   Pembina  Min.  Co.  v,  Mimi.  121;  State  v.  Standard  Oil  Co., 
Pamsvivania,  125  U.  S.  181;  State  v.  194  Mo.  124,  149;  McCully  v.  Chicago, 
TrayelerB'  Ina.  Co.,  73  Conn.  255,  273;  B.  &  Q.  R.  Co.,  212  Mo.  1,  55;  State 
Sute  V,  Lathrop,    10   La.   An.   398;  v.   Fleming,    70   Neb.    523,    524;   Ex 
ToIertoD  A  S.  Co.  v.  Barck,  84  Minn.  parU  Cohn,  13  Nev.  424,  426;   Anglo- 
497;  DaggB  v.  Orient  Ins.  Co.,   136  American  Provision  Co.  v.  Davis  Prov. 
Mo.  382,  397.  aff'd   172  U.  S.  557;  Co.,  169  N.  Y.  506,  510;    Conmion- 
Aoglo-American  Provision  Co.  v,  Davis  wealth  v.  New  York,  L.  E.  &  W.  R. 
ftw.  Co.,  169  N.  Y.  506,  511.  Co.,  129  Pa.  463,  476;  State  v.  United 
*  Lafayette  Ins.  Co.  v,  French,  18  States  Mut.  Accident  Assoc.,  67  Wis. 
How.  (U.  S.)  404,  407;    Paul  v.  Vir-  624,    630;     Ashland   Lumber   Co.   v. 
mia,  8  WaU.  (U.  S.)  177;   Ducat  v.  Detroit  Salt  Co.,  114  Wis.  66. 
Ghieago,   10  Wall.   (U.  S.)  410;    St.        A  State  may  discriminate  between 
CJairv.  Cox,  106U.  S.  350,  356;  Pem-  her  own   corporations  and   those   of 
bina  Min.  Co.  v.   Pennsylvania,    125  other  States    desirous  of  transacting 
U.  S.  181 ;   Maine  v.  Grand  Trunk  R.  business  within  her  jurisdiction,  and 
Co.,  142  U.  S.  217,  228;    Ashley  v.  the  nature  and  degree  of  discrimina- 
Ayan,  153  U.  S.  436;   Hooper  v.  Call-  tion  rests  with  the  State,  subject  only 
fomia,  155  U.  S.  648,  652,  655;  Postal  to  such  limitations  on  her  sovereignty 
Td.  Cable  Co.  v.  Ad^ns,  155  U.  S.  as  may  be  found  in  the  fimdamental 
688,  696;    New  York  v,  Roberts,  171  law  of  the  Union.    Ducat  v.  Chicago, 
U.  S.  658;    Orient  Ins.  Co.  v.  Daggs,  10  Wall.  (U.  S.)  410.    See  also  New 
172   U.   S.   557,   aff'g   136   Mo.   382;  York  ».  Roberts.  171  U.  S.  658,  662; 
Waters-Pierce  Ofl  Co.  v,  Texas,   177  Scottish  Un.  &  Nat.  Ins.  Co.  v.  Her- 
U.  S.  28;    New  York  L.  Ins.  Co.  v,  riott,   109  Iowa,   606,   613.     But  al- 
Cravens,  178  U.  S.  389,  401,  aff'g  148  thou^  the  State  ma^  impose  differ- 
Ifo.  583;    Hancock  Mut.  L.  Ins.  Co.  ent  liabilities  or  conditions  on  foreign 
V.  Warren,  181  U.  S.  73,  76;  Cable  v,  corporations  from  those  imposed  on 
United  States  L.  Ins.  Co.,  191  U.  S.  domestic  corporations,  a  atatute  which 
288;    Security   Mut.   L.   Ins.   Co.   v.  provides  that  foreign  corporations  afiall 
Prewitt,  202U.  S.  246;  Oakland  Sugar  pay  a  fee  based  on  the  capittd  stock 
ICIl  Co.  r.  Wolf  Co.,  118  Fed.  Rep.  for  the  privilege  of  entering  the  State 
239,  244;    State  v.  Ins.  Co.  of  Nor^  and  doing  business  therein,  and  there- 
America,  115  Ind.  257;   Scottish  Un.  upon  shsdl  be  subject  to  all  the  lia- 
&  Nat.  Ins.  Co.  v.  Herriott,  109  Iowa,  bilities   and   restrictions   of   domestic 
606,  613,  616;    Nelson  v.  Nederland  corporations,  has  been  held  to  amount 
L.    Ins.    Co.,    110    Iowa,    600,    604;  to  a  contract  with  foreign  corporatione 
PhoBoix  Ins.  Co.  v,  Wdch,  29  Kan.  complying   therewith   that   they   will 
672;    Moline  Plow  Co.  v,  Wilkinson,  not  be  subjected,  during  the  period 
105  Mich.  57;    Pollock  v,  German  F.  for    which    they    are    admitted,    to 
Ins.  Co.,  132  Hich.  225;   Tolerton  4;  greater  liability  than  those  imposed 
8.  Co.  V.  Barek,  S4  Minn.  497;  Heile-  on    domestic    oorporationa;     and    a 
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business  b  not  exclusively  interstate  commerce,  a  State,  having  the 
power  to  exclude  entirely,  has  the  power  to  impose,  as  a  condition 
of  the  privilege  of  doing  business  within  its  boundaries,  the  jHxymeni 
of  a  tax  as  a  license  fee  or  a  sum  proportioned  to  the  amount  of  its 
capital  by  way  of  tax  on  the  franchise  or  privilege  of  transacting 
business  within  the  State.^    But  it  is  important  to  bear  in  mind  that 

nubsequent  statute  imposing  a  higher  196  111.  329;  State  v.  Ins.  Co.  of  North 
annual  license  fee  on  foreign  than  on  America,  115  Ind.  257;  State  v. 
domestic  corporations  for  the  privi-  Fidelity  &  C.  Co.,  77  Iowa,  648; 
lege  of  continuing  to  do  business  was  Scottish  Un.  &  Nat.  Ins.  Co.  v.  Her- 
hdd  to  be  void  as  impairing  the  Migar  riott,  109  Iowa,  606;  Leavenworth  v. 
tion  of  such  contract  as  to  those  cox^  Booth,  15  Elan.  627;  Phoenix  Ins.  Co. 
porations  which  had  paid  the  entrance  v.  Welch,  29  Kan.  672;  Conunon- 
tax  and  received  permits  to  do  busi-  wealth  v.  Milton,  12  B.  Mon.  (Ky.) 
ness.  It  was  also  held  that  such  212;  Southern  Bldg.  &  Loan  Assoc,  v. 
increased  tax  could  not  be  justified  Norman,  98  Ky.  294 ;  State  v.  Lathrop, 
under  the  power  to  alter,  amend,  and  10  La.  An.  398;  State  v.  Fleming,  70 
repeal  reserved  by  the  State  Constitu-  Neb.  523;  State  v.  Ins.  Co.  of  North 
tion.  American  Smelting  &  Refining  America,  71  Neb.  320;  Aachen  &  M. 
Co.  V.  Colorado,  204  U.  S.  103,  rev'g  F.  Ins.  Co.  v.  Omaha,  72  Neb.  518; 
30  Colo.  275.  Ex  parte  Cohn,  13  Nev.  424 ;  Tatem 
A  single  act  of  business  within  a  v.  Wright,  23  N.  J.  L.  429;  Lumber- 
State,  as  where  a  corporation  of  Ohio  ville  Delaware  Bridge  Co.  v.  State 
contracted  in  Colorado  to  manufac-  Assessors,  55  N.  J.  L.  529,  535,  536; 
ture  machinery  at  its  place  of  busi-  Tide- Water  Pipe  Co.  v.  State  Assess- 
ness  in  Ohio  and  to  deliver  it  in  Ohio,  ors,  57  N.  J.  L.  516,  afif'd  59  N.  J.  L. 
is  not  carrying  on  business  within  a  269;    People  v.  Wemple,   131   N.  Y. 


State  within  the  meaning  of  a  stat-  64;  People  v.  Roberts^  152  N.  Y.  59; 
ute  requiring  the  filing  of  certificates  afiF'g  11  N.  Y.  App.  Div.  310;  People 
showing  the  place  of  business  of  forei^  v.  Barker,  157  N.  Y.  159;    People  p. 


corporations,  &c.,  before  doing  busi-  Roberts,  158  N.  Y.  168,  rev'g  29  N.  Y. 
ness  within  the  State.  Cooper  Mfg.  App.  Div.  585;  People  v.  Barker,  23 
Co.  V.  Ferguson,  113  U.  S.  727.  See  N.  Y.  App.  Div.  524,  aff'd  155  N.  Y. 
also  Allgeyer  v.  Louisiana,  165  U.  S.  665;  People  v.  Roberts,  36  N.  Y.  App. 
578 ;  State  v.  Williams,  46  La.  An.  Div.  597 ;  Commonwealth  v.  New  York, 
922;  Oakland  Sugar  Mill  Co.  v.  Wolf  L.  E.  &  W.  R.  Co.,  129  Pa.  463,  rev'd 
Co.,  118  Fed.  Rep.  239,  245.  153  U.  S.  628;  Slaughter  v.  Conmion- 

»  Pembina  Min.  Co.  v.  Pennsyl-  wealth,  13  Gratt.  (Va.)  767. 
vania,  125  U.  S.  181;  Horn  Silver  Mm.  In  Philadelphia  Fire  Assoc,  v.  New 
Co.  V.  State,  143  U.  S.  305;  Maine  v.  York,  119  U.  S.  110,  a  Pennsylvania 
Grand  Trunk  R.  Co.,  142  U.  S.  217,  insurance  company  transactedf  busi- 
227,  228;  New  York  v.  Roberts,  171  ness  in  iV^eu;  YorA;,  receiving,  imtil  1882, 
U.  S.  658;  Singer  Mfg.  Co.  v.  Wright,  certificates  of  authority  to  do  so  from 
33  Fed.  Rep.  121;  Southern  Cotton  the  proper  State  officers,  pursuant  to 
Oil  Co.  V.  Wemple,  44  Fed.  Rep.  24;  the  statutes  of  New  York.  A  statute 
Manchester  Fire  Ins.  Co.  v.  Herriott,  of  New  York  declared  that  whenever  a 
91  Fed.  Rep.  711,  719.  similar  New  York  corporation  should 

Decisions  of  State  Courts:  Phoenix  be  required  by  the  laws  of  another 
Carpet  Co.  v.  State,  118  Ala.  143;  State  to  pav  a  greater  license  fee  than 
Southern  Car  &  Foundry'  Co.  v.  State,  the  laws  of  New  York  then  required 
133  Ala.  624 ;  American  Smelting  &  from  similar  corporations  of  such  other 
Ref 'g  Co.  V.  People,  34  Colo.  240 ;  State,  all  companies  of  such  other  State 
Ducat  V.  Chicago,  48  III.  172;  Cincin-  should  pay  in  New  York  a  license  fee 
nati  Mut.  Health  Assoc,  v.  Rosenthal,  equal  to  that  imposed  by  such  other 
55  111.  85;  Western  Un.  Tel.  Co.  v.  State  on  New  York  companies.  P«m- 
Lieb,  76  III.  172;  Hughes  v.  Cairo,  92  sylvania  passed  a  statute  imposing 
111.  339;  Walker  v.  Springfield,  94  111.  such  a  license  fee,  and  in  1882,  after 
364 ;  Raymond  v.  Hartford  F.  Ins.  Co.,   the  plaintiff  company  had  been  ad- 
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the  decisions  of  the  United  States  Supreme  Court  uniformly  recognize 
that  there  are  exceptions  to  the  rule,  which  exceptions  embrace  cases 

mitted  to  transact  business,  the  New  York  v.  Roberts,  171  U.  S.  658.    Mr. 

York  insurance   department  required  Justice    Shiraa,    who    delivered    the 

the  company  to  pay  as  a  license  fee  a  opinion  of  the  court,  said,  "  From  the 

Ux  simiuLr  to  that  exacted  bv  Pennsyl-  very  nature  of  the  tax,  being  laid  as  a 

vania  from  similar  New  York  corpora-  tax  upon  the  franchise  of  doing  busi- 

tions.    It  was  b^d  that  the  insurance  ness  as  a  corporation,  it  cannot  be 

company   could  not,    of  right,    come  affected  in  any  way  by  the  character  of 

withm  the  jurisdiction  of  New  York  the  property  m  which  its  capital  stock 

until  admitted  by  the  State  or  on  a  is  invested."    A  State  may  impose  a 

compliance  with  the  condition  of  ad-  license  lax  upon  a  foreign  corporation 

mission  imposed,  vis.,  ihe  payment  of  for  the  privilege  of  keeping  an  office 

the  license  fee,  and  that  the  tax  was  within  the  State  u)r  its  convenience. 

properly  levied.  Pembina  Mining  Co.  v.  Pennsylvania, 

In  Maine  r.  Grand  Trunk  R.  Co.,  125  U.  S.  181.  But  not  when  the  cor- 
142  U.  S.  217,  227,  22S,  in  sustaining  a  poration  is  a  railroad  company  en- 
tax  imposed  upon  a  foreign  corpora-  gaged  in  the  transaction  of  interstate 
tion  for  the  privilege  of  exercising  its  commerce.  McCall  v.  California,  136 
franchise  within  the  State  of  Maine,  U.  S.  104;  Norfolk  &  W.  R.  Co.  v. 
Mr.  Justice  FiMj  who  delivered  the  Pennsylvania,  136  U.  S.  114.  See  also 
opinion  of  the  court  said:  "As  the  Clyde  S.  S.  Co.  v.  Charleston,  76  Fed. 
granting  of  the  privilege  rests  entirely  Rep.  46. 

within    the   discretion    of   the   State,  New  York  Tax  Law  on  Foreign  Cor- 

whether  the  corporation  be  of  domestic  poraiions .  Under  the  New  York  statute, 

or  foreign  origin,  it  may  be  conferred  jurisdiction  to  tax  foreign  corporations 

upon   such   conditions,    pecuniary   or  depends   upon   the   existence   of   two 

otherwise,  as  the  State  in  its  judgment  concurring  conditions,   viz.,   that  the 

may  deem  most  conducive  to  its  inter-  corporation  sought  to  be  taxed  shall 

ests  or  policy.    It  may  require  the  pay-  be  **  doing  business  "  in  the  State,  and 

ment  into  its  treasury,  each  year,  of  a  that  its  capital  or  some  portion  thereof 

specified  sum,  or  may  apportion  the  shall  be  "employed  within  this  State." 

amount  exacted  according  to  the  value  People  v.  Campbell,    139   N.   Y.   68; 

of  the  business  permitted  as  disclosed  People  v.  Roberts,  154  N.  Y.  1.    The 

by  its  gains  or  receipts  of  the  present  question  whether  a  foreign  corporation 

or  past  years.     The  character  of  the  does  business  within  the  State  must  be 

tax,  or  its  validi^,  is  not  determined  determined  from  the  actual  character 

by   the   mode  adopted   in   fixing   its  of  the  business  carried  on  and  not  from 

amount  for  any  specific  period  or  the  the  existence  of  any  unexercised  power 

times  of  its  payment.    The  whole  field  reserved  to  it  by  its  contracts,  or  by 

of  inquiry  into  the  extent  of  revenue  the  fact  that  it  possesses  the  natural 

from  sources  at  the  command  of  the  cor-  and  contractual  right  to  carry  on  such 

pocBtion  is  open  to  the  consideration  business.    People  v.  American  Bell  Tel. 

of  the  State  m  determining  what  may  Co.,  117  N.  Y\  241.    Where  the  busi- 

be  justly  exacted  for  the  privilege."  ness  of  a  foreign  corporation  transacted 

The  ^aU  of  New  York  may  impose  within   the   State   includes   both   the 

upon  a  corporation  of  Michigan^  whose  manufacture  and  sale  of  goods  and  is 

manufactorv  b  situated  in  Michigan,  so  conducted  as  to  be  intended  by  it  to 

but  which  nas  a  warehouse  and  depot  be  a  permanent  and  continuous  busi- 

in    New    Yoiic    where    the    company  ness,  the  corporation  is  taxable  under 

keeps  OQ  hand  varying  quantities  of  the  statute.     People   v.   Barker,    157 

its  manufactured  produce  for  sale  at  N.  Y.  159,  modifvin^  31  N.  Y.  App. 

i^olesale  in  the  original  packages,  a  Div.  263.     Contribution  by  a  foreign 

tax   upon   its    franchise   on   business  corporation  to  the  capital  stock  of  a 

computed    upon    the   amount   of   the  limited  partnership  doing  business  in 

capital    stock    employed    within  the  New  York  is  the  transaction  of  busi- 

State;  and  the  fact  that  manuFactux^  ness  and   the   investment   of   capital 

ing  corporations  of  New  York  are  not  within  the  State  within  the  meaning 

subjected  to  this  tax  is  not  an  illegal  of   the   statute.     People   v.    Roberts, 

discrimination.     The  tax  levied  is  not  152  N.  Y.  59,  aff'g  11  N.  Y.  App.  Div. 

a  tax  upon  interstate  commerce.    New  310.     A   foreign  corporation  owning, 
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where  a  corporation  created  by  one  State  rests  its  right  to  enter  an- 
other and  to  engage  in  business  therein  upon  the  Federal  nature  of 

managing  and  renting  an  office  build-  vertising  patronage  for  a  foreign  oor^ 
ing  in  the  citv  of  New  York  is  liable  poration  and  collecting  upon  such  con- 
to  license  and  franchise  tax  as  a  cor-  tracts  is  not  the  emplo^ent  of  capital 
poration  having  its  capital  emnloyed  within  the  State  within  the  meaning 
within  the  State.  People  v.  Miller,  of  the  statute.  People  v.  Roberts,  30 
181  N.  Y.  328,  aflf'g  98  N.  Y..  App.  Div.  N.  Y.  App.  Div.  150.  Where  the  only 
584.  See  also  People  v,  Glyim,  194  business  transacted  is  the  soliciting 
N.  Y.  387,  aff'g  127  N.  Y.  App.  Div.  of  orders  through  agents  and  their 
933.  GoodwiU  of  the  business  of  a  orders  are  filled  from  the  factory  of 
foreign  corporation  which  transacts  the  foreign  corporation  in  another 
business  only  in  New  York,  and  merely  State,  the  fact  that  the  corporation 
has  a  corporate  charter  from  another  keeps  samples  of  considerable  value 
State,  is  to  be  included  in  the  capital  in  an  office  in  New  York  which  it 
of  the  corporation  employed  within  leased,  and  a  bank  accoimt,  does  not 
the  State.  People  v,  Roberts,  159  make  it  liable  to  taxation  here,  since 
N.  Y.  70,  rev'g  35  N.  Y.  App.  Div.  these  are  merely  incidental  to  the 
624.  Book  accounts  of  credits  and  hills  soliciting  of  orders  and  making  sales. 
receivable  for  goods  sold  in  New  York  People  v.  Roberts,  27  N.  Y.  App.  Div. 
in  the  course  of  the  transaction  of  455.  A  foreign  corporation  aoes  not 
business  there  are  to  be  included  in  emvlay  its  capital  within  New  York 
computing  the  capital  employed  within  although  it  has  an  office  therein  in 
the  State.  People  v.  Barker,  23  N.  Y.  charge  of  a  salaried  agent  when  ^e 
App.  Div.  524,  aff'g  155  N.  Y.  665.  office  is  maintained  simply  as  a  con- 
Surplus  earnings  of  a  foreign  corpora-  venient  meeting  place  for  its  patrons 
tion  carrying  on  a  portion  of  its  ousi-  for  the  discussion  of  questions  prelim- 
ness  in  New  York  invested  in  real  inary  to  the  making  of  contracts,  the 
estate  in  New  York,  but  not  occupied  contracts  themselves  being  in  every 
by  it  or  used  by  it  in  transacting  its  case  executed  at  the  home  office  and 
ordinary  business,  do  not  constitute  the  rent  of  the  office  and  salary  of  its 
capital  employed  within  the  State  agent  being  paid  by  checks  drawn 
and  are  not  taxable  as  such.  People  upon  a  bank  of  another  State.  People 
V,  Wemple,  150  N.  Y.  46.  Massa-  v,  Campbell,  139  N.  Y.  68.  A  forngn 
chusetts  corporation  manufacturing  and  manufacturing  corporation  does  not  do 
licensing  others  to  use  telephones  does  business  within  the  State  although  it 
not  do  business  in  New  York  oy  licensing  rents  part  of  a  building  in  New  Yoik 
the  use  of  telephones  within  the  State  and  maintains  an  office  there  kept  by 
and  furnishing  telephones  to  the  licen-  a  selling  agent  from  which  are  dis- 
secs.  People  v.  American  Bell  Tel.  Co.,  tributed  samples  of  trifling  value  to 
117  N.  Y.  241.  A  foreign  corporation  customers  ana  to  travelling  agents,  the 
whose  capital  is  invested  in  the  stock  latter  of  whom  were  paid  from  that 
and  bonds  of  another  foreign  corpora-  office.  People  v.  Roberts,  8  N.  Y.  App. 
tion  doing  business  wholly  out  of  New  Div.  201.  See  also  People  v.  Wells, 
York  and  whose  whole  income  is  derived  98  N.  Y.  App.  Div.  82,  aff'd  182  N.  Y. 
from  such  investment  (ioes  no<  em7)2(n/ its  553.  But  a  corporation  does  business 
capital  vjiUiin  the  State  within  the  mean-  within  the  State  and  emplo}rs  its  capital 
ing  of  the  statute,  although  it  does  therein  where  it  has  a  salaried  manager 
business  within  the  State,  by  main-  and  officer  force  in  New  York,  keeps  a 
taining  in  New  York  a  leased  office  bank  account  there,  and  maintiiin^ 
with  furniture,  officers,  and  clerks,  warerooms  in  New  York  in  which  the 
where  it  receives  and  distributes  the  company  keeps  for  sale  an  average  of 
dividends  or  income  derived  from  its  $50,000  worth  of  goods  manufactured 
investment,  which  constitutes  its  whole  in  another  State  and  employs  and  dis- 
business.  People  v.  Roberts,  154  X.  Y.  charges  in  New  York  travelling  sales- 
1.  Emploj-ment  of  an  agent  to  solicit  men  who  sell  goods  throughout  that 
ar(/<*rs  in  New  York  is  not  doing  business  State,  a  considerable  percentage  of 
within  the  State  within  the  meaning  such  goods  being  delivered  from  tlie 
of  the  statute.  People  v.  Roberts,  22  New  York  establishment.  People  r. 
K.  Y.  App.  Div.  2S2.  Maintaining  an  Feitner,  49  N.  Y.  App.  Div.  108.  .V 
office  for  soliciting  and  securing  ad-  foreign  manufacturing  company  which 
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its  business.  As,  for  instance,  where  it  has  derived  its  being  from 
an  Act  of  Congress,  or  has  become  a  lawful  agency  for  the  perform- 
ance of  governmental  or  quasi^goyernmental  functions,  or  where  it 
is  necessarily  an  instrumentality  of  interstate  commerce  or  its  busi- 
ness constitutes  such  commerce,  and  is,  therefore,  fully  within  the 
paramount  authority  of  Congress.  In  these  cases  the  exceptional 
business  is  protected  against  interference  by  State  authority.^ 

inaint.Mn8  a  sales  agency  in  New  York  States,  including  those  engaged  in  inter- 

with  a  depot  or  warehouse  for  its  man-  state  commerce,  must,  as  a  condition 

ufactures,  sells  a  large  portion  thereof  precedent  to  the  right  to  transact  local 

in  the  State  and  delivers  them  to  officers  business  in  Kansas,  "  pay  to  the  Stat« 

there  and  keeps  large  sums  of  money  Treasurer  of  Kansas,  for  the  benefit 

<m  deposit  in  banks  of  the  State  for  of  the  permanent  school  fund,  a  char- 

the  purpose  of  its  business,  does  biisir  ter  fee  of  on&-tenth  of  one  per  cent  of 

ness  ana  employs  its  capital  within  the  its  authorized  capital  upon  the  first 

State  and  is  taxable.    People  v.  Wemple  one  himdred  thousand  dollars  of  its 

131  N.  Y.  64.  capital   stock,    or   any   part    thereof; 

'  Pembina    Min.    Co.    v.    Pennsyl-  and    upon    the    next    tour    hundred 

▼ania,  125  U.  S.  181,  190;  California  v.  thousand  dollars,  or  any  part  thereof. 

Central   Pac.   R.   Co.,    127    U.   S.    1;  one-twentieth  of  one  per  cent;    and 

Hooper  v.  California,   155  U.  S.  648.  for  each  million  or  major  part  thereof 

652,  653.  per  Mr.  Justice  White;  Pc^tal  over  and  above  the  siun  of  five  hun- 

Td.  Gable  Co.  v.  Adams,  155  U.  S.  688,  dred  thousand  dollars,   two  hundred 

696.  dollars."     The  Western   Union  Tele- 

In  Cnitcher  v.  Kentucky,  141  U.  S.  graph  Company,  a  New  York  corpora- 
47,  59,  where  a  license  tax  exacted  by  tion,  having  a  capital  of  $100,000,000, 
a  State  of  the  agent  of  a  foreign  express  and  the  Pullman  Company,  a  corpora- 
eompany  was  held  to  be  a  regulation  tion  of  Illinois,  having  a  capital  of 
of  iniarsiate  commercef  Mr.  Justice  $74,000,000,  both  engaged  in  Kansas 
Bradley f  who  delivered  the  opinion  of  in  interstate  commerce,  resisted  the 
the  court,  said :  "  The  case  is  entirely  payment  of  this  tax.  The  Supreme 
different  from  that  of  a' foreign  cor-  Court  refused  to  be  bound  by  mere 
pontioo  seeking  to  do  a  business  forms  of  expression  in  the  statute  and 
wfaieh  does  not  belong  to  the  regulating  declined  to  confine  the  effect  of  the 
power  of  CcMQgress.  The  insurar^ce  bttsi-  statute,  as  expressed  therein,  to  the 
ness,  for  example,  cannot  be  carried  right  to  do  local  business.  It  held 
on  in  a  State  by  a  foreign  corporation  that  the  natural  and  reasonable  effect 
without  complying  with  all  the  con-  of  the  statute,  disregarding  mere 
ditions  imposed  by  the  legislature  of  forms  of  expression,  made  the  pay- 
that  State.  So  with  regard  to  mantis  ment  by  the  Telegraph  Company  and 
faeturing  corporations,  and  all  other  the  Car  Company,  as  a  charter  foe,  of 
corporations  whose  business  is  of  a  locsd  a  ^ven  per  cent  of  their  authorized 
ana  domestic  nature,  which  would  in-  capital,  representing,  as  that  capital 
elude  express  companies,  whose  busi-  clearly  did,  all  of  the  business  and 
nesB  is  eoi^fined  to  points  and  places  property  both  within  and  outside  of 
wholly  within  the  State."  The  hmita-  the  State,  a  condition  of  the  right  to 
tioDS  founded  upon  the  fact  that  the  do  local  business  in  Kansas,  was,  in 
foreign  corporation  is  engaged  in  its  essence,  not  simplv  a  tax  for  the 
interstaie  commerce  are  disciused  else-  privilege  of  doing  local  business  in  the 
where  in  this  treatise,  see  anl«,  §§  1356-  State,  but  a  burden  and  tax  on  the 
1362.  In  Western  Un.  Tel.  Co.  v.  companies'  interstate  business  and  on 
Kannag,  216  U.  S.  1,  rev'g  76  Kan.  their  property  located  or  used  outside 
609,  and  Pullman  Co.  v.  iSmsas,  216  of  the  State.  Mr.  Justice  Harlan  said 
U.  S.  56,  rev'g  75  Kan.  664,  the  Su-  (216  U.  S.  37):  "The  statutory  re- 
preme  Court  of  the  United  States  had  auirement  that  the  Tele^ph  Company 
under  oonsideration  a  statute  of  Kan-  snail,  as  a  condition  of  its  right  to  en- 
ass  wfaieh  provided  among  other  gage  in  local  business  in  Kansas,  first 
things    that     corporations    (3    other  pay  into  the  State  school  fund  a  given 
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§  1365.  Due  Process  of  Law;  Bight  to  Notice  and  Hearing.  —  What 
is  due  process  of  law  within  the  provisions  of  the  Fourteenth  Amend- 
ment to  the  Federal  Constitution  and  similar  provisions  in  the 
Constitutions  of  the  respective  States  depends  on  circumstances, 
and  varies  with  the  subject  matter  and  the  necessities  of  the  situa- 
tion.^   Although  due  process  of  law  within  the  meaning  of  the  Con- 

pcrcent  of  its  authorized  capital,  rep-  U.  8.  186;  Sou^em  Pac.  Co.  v. 
resenting  all  its  business  ana  property  Denton,  146  U.  8.  202;  Biartin  t>. 
everywhere,  is  a  burden  on  tne  com-  Baltimore  &  O.  R.  Co.,  151  U.  8.  673, 
pane's  interstate  commerce  and  its  684;  Goldey  v.  Morning  Newe^  156 
privilege  to  engage  in  that  commerce,  U.  S.  518,  523 ;  Barrow  8teamship  Co. 
m  that  it  makes  both  such  commerce,  v.  Kane,  170  U.  S.  100,  111;  Cable  v. 
as  conducted  bv  the  company,  and  its  United  States  L.  Ins.  Co.,  191  U.  S. 
property  outside  of  the  State,  contrib-  288,  306,  307;  Security  Mut.  L.  Ins. 
ute  to  the  support  of  the  State's  Co.  v.  Prewitt,  202  U.  S.  246;  Texas 
schools.  Such  IS  the  necessary  effect  Land  Co.  v.  Worsham,  76  Tex.  556. 
of  the  statute,  and  that  result  cannot  ^  "What  is  due  process  of  law  de- 
be  avoided  or  concealed  by  calling  pends  on  circumstances.  It  varies 
the  exaction  of  such  a  per  cent  of  its  with  the  subject  matter  and  the  neces- 
capital  stock  a  'fee'  for  the  privilege  sities  of  the  situation.  Thus  summary 
of  doing  local  business.  To  hold  proceedings  suffice  for  taxes,  and  ex- 
otherwise  is  to  allow  form  to  control  ecutive  decisions  for  exclusion  from 
substance.  It  is  easy  to  be  seen  that  the  country."  Per  Mr.  Justice  Holmes 
if  every  State  should  pass  a  statute  in  Boyer  v,  Peabodv,  212  U.  S.  78,  84, 
similar  to  that  enacted  bjr  Kansas  citing  Murray  v,  Hoboken  Land  &  Imp. 
not  only  the  freedom  of  interstate  Co.,  18  How.  (U.  S.)  272;  United 
commerce  would  be  destroyed,  the  States  v.  Ju  Toy,  198  U.  8.  253,  263. 
decisions  of  this  court  nullified  and  "Tliat  clause  of  the  Fourteenth 
the  business  of  the  country  thrown  Amendment  is  found,  in  almost  identi- 
into  confusion,  but  each  State  would  cal  language,  in  the  several  State  Con- 
continue  to  meet  its  own  local  ex-  stitutions,  and  is  intended  as  addi- 
penses  not  only  bv  exactions  that  tional  security  against  the  Mi)itrary 
directly  burden  such  commerce,  but  deprivation  of  life  and  property  and 
by  taxation  upon  property  situated  the  arbitrary  spoliation  of  property, 
beyond  its  limits.  ...  It  is  of  the  Neither  can  be  taken  without  due 
last  importance  that  the  freedom  of  process  of  law.  What  constitutes  that 
interstate  commerce  sliall  not  be  process  it  may  be  difficult  to  define 
trammelled  or  burdened  by  local  regu-  with  precision  so  as  to  cover  all  cases. 
Lations  which,  under  the  guise  of  regu-  It  is^  no  doubt,  wiser,  as  stated  by  Bfr. 
lating  local  affairs,  r^ly  burden  Justice  Miller  in  Davidson  v.  New 
rights  secured  by  the  Constitution  and  Orleans,  96  U.  S.  97,  104,  to  arrive 
laws  of  the  United  States.  While  the  at  its  meaning  'by  tiie  gradual  process 
general  right  of  the  States  to  regulate  of  judicial  inclusion  and  exclusion  as 
their  strictly  domestic  affairs  is  fun-  the  cases  presented  for  decision  shall 
damental  in  our  constitutional  system  require,  with  the  reasoning  on  which 
and  vital  to  the. integrity  and  perma-  such  decisions  may  be  founded.'  It 
nence  of  that  system,  that  right  must  is  sufficient  to  observe  here,  that  by 
always  be  exerted  in  subordination  'due  process'  is  meant  one  which, 
to  the  granted  or  enumerated  powers  followmg  the  terms  of  law,  is  appropri- 
of  the  general  government  and  not  in  ate  to  the  case,  and  just  to  the  parties 
hostilitv  to  rights  secured  by  the  su-  to  be  affected.  It  must  be  pursued  in 
preme  law  of  the  land."  the  ordinary  mode  prescribed  by  the 

As  to  invalidity  of  stipulations  law;  it  must  be  acuipted  to  the  end 
imposed  by  a  State  as  a  condition  of  to  be  attained;  and  wherever  it  is 
doing  business  within  the  State  that  a  necessary  for  the  protection  of  ^e 
foreign  corporation  shall  not  remove  to  parties,  it  must  give  them  an  opportu- 
a  Federal  Court  actions  against  it,  see  nity  to  be  heard  respecting  liie  justice 
Home  Ins.  Co.  v.  Morse,  20  Wall,  of  the  judgment  sought.  The  clause 
(U.  S.)  445;    Barron  v.  Bumside,  121   in    question    means,    therefore,    that 
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stitudon  implies  in  many  cases  notice  and  an  opportunity  to  be  heard, 
yet  this  right  does  not  uniformly  exist  in  the  imposition  and  collection 
oftaxes.  Of  the  different  kinds  of  taxes  which  the  State  may  impose 
there  are  many  of  which,  from  their  nature,  no  notice  can  be  given 
to  the  taxpayer,  nor  would  notice  be  of  any  possible  advantage  to 
him,  such  as  poll  taxes,  license  taxes  (not  dependent  upon  the  extent 
of  the  business),  and  generally  specific  taxes  on  {hings  or  persons 
or  occupations.  In  such  cases  the  legislature  in  authorizing  the 
tax  &xes  its  amount,  and  that  is  the  end  of  the  matter.  If  the  tax 
be  not  paid,  the  property  of  the  delinquent  may  be  sold,  and  he  may 
thus  be  deprived  of  his  property.  Yet  there  can  be  no  question  that 
the  proceeding  is  due  process  of  law,  as  there  is  no  inquiry  into  the 
weight  of  evidence  or  other  element  of  a  judicial  nature,  and  nothing 
could  be  changed  by  a  hearing  of  the  taxpayer.^    The  decisions  of 

there  must  be  no  proceeding  against  forfeiture    was    effected.      State    v. 

life,  liberty,  or  property  which  may  Bponaugle,  45  W.  Va.  415.    See  also 

rault  in  the   deprivation   of   either,  State  v,  Cheney,  45  W.  Va.  478;  State 

without  the  observance  of  those  gen-  v,  Swann,  46  W.  Va.  128;    Davis  v. 

end  rules  established  in  our  system  of  Living,  50  W.  Va.  431 ;    Stockton  v. 

jurisprudence  for  the  security  of  pri-  Craig,  56  W.  Va.  464;   State  v.  Har- 

▼aic  rights."    Per  Mr.  Justice  Fidd  in  man.  57  W.  Va.  447;  Webb  v.  Ritter, 

Ha^LT  V.  Reclamation  Dist.,  No.  108;  60  W.  Va.  193;  State  v.  West  Branch 

111  U.  8.  701,  707,  708.  Lumber  Co.,  64  W.  Va.  673;   State  v. 

^  Per  Mr.  Justice  Field  in  Hagar  v.   King,  64  W.  Va.  546;  State  v.  King,  64 

Redamation  Dist.,  Ill  U.  S.  701,  709.  W.  Va.  610;   s.  c.  sub.  nam.  King  v. 

See  also   McMillen   v.    Anderson,    95  West  Virginia,  216  U.  S.  92;  Baldwin 

U.S.  37;  Hodge  v.  Muscatine  County,   v,  Ely,  66  Wis.  171,  188,  192. 

196  U.  S.  276,  280,  aflF'g  121  Iowa,  482;        "  Exactly  what  due  process  of  law 

Lower  Kinra  River  Reclamation  Dist.  requires  in  the  assessment  and  collec- 

Xo.  531  V.  Phillips,  108  Cal.  306,  314;   tion  of  general  taxes  has  never  yet 

Cam^  V.  People,  210  III.  434,  440;  been  decided  by  this  court,  although 

In  re  Smith,  104  Iowa,  199 ;   People  v.  we  have  had  frequent  occasion  to  hold 

fieardcm,  184  N.  Y.  431,  446;   People  that  in  proceedings  for  the  condemna- 

T.  Ronner,  185  N.  Y.  285,  293,  aff'g  tion  of  land  under  the  laws  of  eminent 

110  N.  Y.  App.  Div.  816;    Common-  domain   or  for  imposition   of  special 

wealth  V.  Lemgh  Val.  R.  Co.,  129  Pa.   taxes  for  local  improvements,  notice 

429,  456.  to  the  owner  at  some  stage  of  the  pro- 

A  statute  of  West  Virainia  made  it  ceedings^  as  well  as  an  opportunity  to 

the  duty  of  the  owner  of  Lands  to  place  defend,  is  essential.     But  laws  for  the 

his  lanos  on  the  tax  books  and  pro-  assessment  and  collection  of  general 

Tided  that  **  when  for  any  five  suoces-   taxes  stand  upon  a  somewhat  different 

sive  years  after   the  vear  1869,   the  footing  and  are  construed  with  the  ut- 

ownef  d  any  tract  of  land  containing  most  hberality,  sometimes  even  to  the 

ooe  thouaanci  acres  or  more  shall  not  extent  of  holoing  that  no  notice  what- 

have  been  charged  on  such  tax  books,   ever  is  necessary."     Per  Mr.  Justice 

thai  by  operation  hereof  the  lands  shall   Brown  in  Turpin  v.  Lemon,  187  U.  S. 

be  fcnieited  and  the  right  tiiereto  vested   51,  57.     The  legislature  may  impose 

in  the  State."     It  was  held  that  the  a  tax  or^  the  privilege  or  right  to  carry 

owner  of  the  land  was  chargeable  with   on  a  business   and  no   notice  of   the 

notice  of  the  provisions  of  the  statute,   assessment  or  levy  of  the  tax  is  neces- 

*nd  that  he  was  not  deprived  of  his  sary.    The  legislature  may  also,  with- 

propcrly  without  due  process  of  law,   out  any  notice  to  the  owner  of  the 

Moittse  of  the  fact  that  he  did  not  re-  premises  where  the  business  is  carried 

^tm  any  notice  or  a  hearing  before  on,  other  than  such  as  implied  in  the 
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the  Supreme  Court  of  the  United  States  do  not  disclose  any  limita- 
tion or  qualification  upon  the  power  of  the  legislature  to  enact  statutes 
imposing  taxes  and  prescribing  the  amount  which  shall  be  levied 
upon  property  without  notice  and  a  hearing  or  an  opportunity  to 
be  heard  to  the  taxpayer.  Where  an  Act  of  Congress  in  providing 
for  a  system  of  water  works  in  the  District  of  Columbia  directed 
that  assessments  for  laying  water  mains  should  be  at  the  rate  ot  $1.25 
per  linear  front  foot  against  all  lots  or  lands  abutting  upon  the  street, 
road,  or  alley  in  which  a  water  main  should  be  laid,  the  Supreme 
Court  of  the  United  States  held,  against  the  contention  of  a  property 
owner  that  he  was  entitled  to  notice,  that  the  statute  was  valid  and 
that  the  property  owner  was  not  entitled  to  notice  either  as  to  the 
creation  of  the  system  or  as  to  the  cost  thereof  to  the  property  owners, 
—  these  questions  being  determined  by  legislative  enactment,  —  or 
as  to  the  propriety  and  necessity  of  laying  water  mains  and  pipes  in 
the  street,  —  that  function  being  conferred  upon  the  commissioners 
of  the  district  and  the  bona  fide  exercise  of  their  power  being  beyond 
review  by  the  courts/    But  the  greater  part  of  money  which  is  raised 

enactment  of  the  statute,  make  such  tax  by  direct  statutory  enactment,  and 
a  lien  on  the  property  in  which  the  the  Supreme  Court  distinguished  be- 
business  is  earned  on.  The  owner,  be-  tween  taxes  or  assessments  levied  by 
sides  being  chargeable  with  knowledge  a  legislative  body  having  full  authority 
of  the  law,  is  presumed  to  know  the  over  the  subject  and  the  acts  of  com- 
business  there  carried  on,  and  to  have  missioners  or  official  persons  to  be  ap- 
let  the  property  with  knowledge  that  pointed  under  municipal  ordinance  or 
it  might  become  encumbered  by  a  tax  regulations,  and  held  that  the  owners 
imposed  on  such  business.  Hodge  v,  of  abutting  property  could  not  be 
Muscatine  County,  196  U.  S.  276,  281,  heard  to  complain  that  they  were  not 
aff'g  121  Iowa,  482.  See  also  Newton  notified  of  the  improvement  or  given 
V.  McKay,  130  Iowa,  596,  598.  a  hearing  as  to  the  probable  cost 
*  In  Parsons  v.  District  of  Colum-  thereof.  Mr.  Justice  SniraSf  who  de- 
bia,  170  U.  S.  45,  51,  52,  an  Act  of  livered  the  opinion  of  the  court,  said: 
Congress  of  1894  provided  that  "hero-  "There  is  a  wide  difference  between  a 
after  assessments  levied  for  laying  tax  or  assessment  prescribed  b}r  a  legi^- 
water  mains  in  the  District  of  Colum-  lative  body  having  full  authority  over 
bia,  shall  be  at  the  rate  of  $1.25  per  the  subject  and  one  imposed  by  a 
linear  front  foot  against  all  lots  or  municipal  corporation  acting  under  a 
lands  abutting  upon  the  street,  road,  limited  and  delegated  authority.  And 
or  alley  in  which  a  water  main  shall  be  the  difference  is  still  wider  between  a 
laid."  A  property  owner  who  was  sub-  legislative  act  making  an  assessment 
jected  to  such  an  assessment  con-  and  the  action  of  mere  functionaries 
tested  the  validitv  of  the  assessment  whose  authority  is  derived  from  mu- 
on  the  grounds  (1)  -  that  the  statute  nicipal  ordinances.  The  legislation  in 
was  imconstitutional;  (2)  that  his  question  in  the  present  case  is  that  of  the 
property  was  not  sufficiently  described.  Congress  of  the  United  States  and  must 
and  (3)  that  no  sufficient  notice  of  the  be  considered  in  the  light  of  the  con- 
assessment  was  given  to  him.  The  elusion  so  often  announced  by  this 
Supreme  Court  of  the  United  States  court,  that  the  United  States  possesses 
decided  all  these  contentions  against  complete  jurisdiction  both  of  a  political 
the  property  owner.  It  will  be  ob-  and  municipsd  nature  over  the  District 
served  tnat  the  creation  of  the  sr^tem  of  ColimAia.  By  this  legislation  a 
and  the  imposition  of  the  cost  thereof  comprehensive  syistem  regulating  the 
upon  abuttmg  property  were  effected  sup^y  of  water  and  the  erection  and 
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by  taxation  for  public  purposes,  whether  State  or  municipal,  is 

levied  in  the  form  of  taxes  upon  property  ad  valorem,  and  it  is  not 

maintenance  of  reservoirs  and  of  water  use  l^e  sewers  for  any  of  the  purposes 
mains  was  established  and  of  this  legis-  for  which  said  sewers  were  built."  Pro- 
lation  every  property  owner  in  the  vision  was  made  for  notice  of  the  com- 
district  must  be  presumed  to  have  pletion  of  any  assessment  and  a  hear- 
notice.  And  accordingly,  when  by  the  mg  of  the  persons  aggrieved  thereby. 
Act  of  August  11,  1894,  Congress  en-  An  assessment  having  been  made,  a 
acted  that  thereafter  assessments  lev-  property  owner  objected  thereto  that 
ied  for  laying  water  mains  in  the  Dis-  the  legislature  had  no  power  to  pro- 
trict  of  Columbia  should  be  at  the  rate  vide  for  the  assessment  upon  his  prop- 
of  $1^5  per  linear  foot  against  all  lots  erty  of  a  fixed  sum  based  upon  each 
or  lands  abutting  upon  the  street,  road,  linear  foot  of  sewer  built  in  the  street 
or  alley  in  which  a  water  main  shall  be  in  front  of  his  premises  without  any 
laid,  such  act  must  be  deemed  con-  opportunity  to  be  heard  with  respect 
elusive  alike  of  the  question  of  the  to  the  benefits  to  his  property  arising 
necessity  of  the  work,  and  of  tlie  bene-  from  the  construction  of  the  sewer,  or 
fits  as  against  abutting  property.  To  the  justice  and  equity  of  the  burden 
open  such  Questions  for  review  by  the  imposed.  But  the  court  held  that  the 
courts,  on  tne  petition  of  any  or  every  justice  or  propriety  of  the  principle 
property  holder,  would  create  endless  upon  which  the  assessment  should  be 
confusion.  Where  the  legislature  has  apportioned  is  a  legislative  question^ 
submitted  these  questions  for  inquiry  and  that  the  property  owner  had  no 
to  a  commission,  or  to  official  persons,  right  to  notice  and  a  hearing  in  re- 
to  be  app>ointed  under  municipsd  ordi-  spect  thereof.  O'Brieiif  J.,  said :  "  The 
nance  or  regulations^  the  incjuiry  be-  power  of  the  legislature  to  impose  the 
comes  in  its  nature  judicial  in  such  a  entire  cost  of  the  improvement,  what- 
sense  that  the  property  owner  is  en-  ever  it  may  be,  whether  regulating, 
titled  to  a  heanng  or  to  notice  or  an  grading,  or  paving  a  street  itseUf,  or  the 
op{>ortunity  to  be  heard."^  As  to  the  construction  of  a  sewer  therein,  upon 
action  of  comnussioners  in  directing  some  rule  or  principle  of  apportion- 
the  la^-ing  of  mains,  Mr.  Justice  Shiras  ment  prescribed  in  the  statute,  I  as- 
said,  "  The  power  conferred  upon  the  sume  cannot  be  doubted ;  and,  hence, 
commissioners  was  not  to  make  assess-  the  power  to  impose  some  portion  of 
ments  upon  abutting  properties,  nor  to  the  cost  upon  the  local  property  own- 
give  notice  to  the  property  owners  of  ers  must  follow  as  a  necessary  con- 
such  assessment,  but  to  determine  the  elusion,  and  unless  the  legislature  is 
question  of  the  propriety  and  necessity  restricted  in  the  choice  of  methods,  it 
of  laying  water  mains  and  water  pipes  may  adopt  such  rule  or  principle  of  ap- 
and  of  erecting  fire  plugs  and  hydrants  portionment  as  it  determines  to  be 
and  their  bona  fide  exercise  of  such  a  just  and  equitable.  It  may  select,  as 
power  cannot  be  reviewed  by  the  the  basis  of  the  rule  or  principle  of  ap- 
courts."  portionment,  the  assessed  value  of  the 
In  People  v.  Pitt,  169  N.  Y.  521,  several  lots,  the  actual  benefits  to  be 
aff'g  64  X.  Y.  App.  Div.  316,  the  char-  derived  from  the  improvement,  a  fixed 
ter  of  a  village  provided  that  the  percentage  of  the  cost  of  the  work,  or  a 
sewer  commissioners  should  assess  and  fixed  sum  per  linear  foot  of  the  front- 
levy  "by  direct  tax  or  assessment  on  age  of  the  parcels  of  property  affected 
the  property  located  or  fronting  on  the  b^  the  improvement.  .  .  .  The  prin- 
street "  through  which  any  sewer  mi^t  ciple  that  the  citizen  cannot  be  de- 
be  laid  or  built  or  on  property  draimng  prived  of  his  property  without  due 
therein  "  for  €?ach  linear  foot  of  the  process  of  law  is  applicable  to  all  laws 
sewers  built  within  said  street  three  for  imposing  taxes;  but  only  to  this 
doUaraand  forty  cents  per  linear  foot  of  extent  and  in  this  sense,  that  before  he 
sewers  laid  or  built  .  .  .  the  tax  to  be  is  required  to  pay  the  tax  or  assess- 
isaeased  one  half  on  the  property  front-  ment,  or  before  it  shall  be  deemed  to 
ing  on  each  side  of  such  streets  per  be  conclusively  established  against 
^ear  foot  of  said  frontage  or  on  prop-  him,  he  shall  have  notice  of  the  pro- 
^rtrdiaining  therein;  exAnpting  from  ceeding  and  an  opportunity  to  be 
^a  tax  or  assessment  property  so  heard  before  some  board  or  official  body 
stuated  that  it  cannot  connect  with  or  competent  to  review  the  proceedings, 
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appropriate  or  expedient,  if  practieabley  to  determine  by  direct 

statutory  enactment  the  value  of  property  subject  to  a  tax.    The 

duty  of  ascertaining  and  listing  the  property  subject  to  the  tax, 
assessing  its  value,  and  determining  the  amount  of  the  tax  to  be 
levied,  is  delegated  to  assessors  or  other  local  officers.^ 

or  to  redress  any  just  grievance  that  he  the  value  of  the  lands,  or  the  benefits 
may  have  ujpon  tiie  facts.  But  ^e  to  be  derived  from  ^e  improvement, 
rule  or  principle  of  apportionment  is  a  did  not  give  to  the  landowner  a  hear- 
question  that  rests  wholly  with  ^e  ing  or  an  opportunity  to  be  heaid  in 
legislature  when  enacting  a  law,  and  regard  to  the  apportionment  of  the 
the  citizen  has  no  absolute  right  to  a  tax,  and  althou^  the  case  was  de- 
hearing  upon  that  question  any  more  cided  on  other  grounds  and  the  court 
than  he  is  entitled  to  be  heard  upon  the  did  not  hold  that  this  method  was  un- 
selection  by  the  legislature  of  tne  sub-  constitutional,  it  expressed  doubt  on 
jects  of  taxation.  .  .  .  The  provisions  the  subject,  saying,  per  0*Brien,  J.: 
of  the  charter  did  not  deny  the  re-  "  It  was  a  uniform  burden  fixed  b]r  the 
Lator  the  right  to  a  judicial  hearing  legislature  itself  upon  all  lands  within 
before  the  assessment  became  conclu-  the  district  irrespective  of  their  value, 
sive  upon  him,  and  so  far  as  that  right  or  their  relation  to  the  proposed  im- 
is  secured  to  the  citizen  by  the  Con-  provement,  or  any  special  benefit  to 
stitution  or  an^  principle  of  law  in  be  derived  from  the  construction  of 
proceeding  for  imposing  a  tax  or  a»-  the  road.  We  are  not  prepared  to  say 
sessment,  it  was  not  disregarded  or  vi-  that  the  statute  was  a  valid  exercise 
olated  by  the  statute  in  Question.  ...  of  power  under  the  Constitution.  It 
He  had  the  right  to  a  hearing  upon  has  been  generally  understood  that  a 
every  question  relating  to  the  validity  fixed  and  arbitrary  sum  assessed  by 
or  amount  of  the  assessment,  except  statute  upon  property  and  imposed 
the  principle  or  rule  of  apportionment,  without  reference  to  some  sj^stem  of 
and  that  was  prescribed  by  the  legis-  just  and  equitable  api>ortionment,  and 
lature  in  the  exercise  of  its  discretion,  without  anv  opportunity  to  the  owner 
and  he  had  no  more  right  to  a  hearing  to  be  heard,  cannot  be  upheld." 
upon  that  question  after  the  statute  In  English  v.  Wilmington,  2  Marv. 
was  enacted  than  he  had  to  a  hearing  (Del.)  63,  it  was  held  that  the  legisla- 
upon  the  question  whether  his  property  lure  mayf  without  notice  to  the  property 
should  be  assessed  at  all."  owners  to  be  assessed,  fix  the  amount 
In  Matter  of  Union  College,  129  N.  Y.  per  foot  of  frontage  or  per  square  foot 
308,  where  an  assessment  had  been  held  of  area,  which  property  adjoining  a 
to  be  invalid  for  failure  to  give  notice  at  sewer  shall  be  assesseci  for  the  cost 
a  hearing  on  the  apportionment,  it  was  of  construction.  See  also  Gillette  v. 
held  that  it  was  not  within  the  power  of  Denver,  21  Fed.  Rep.  822;  Amery 
the  legislature  by  direct  enactment  to  v.  Keokuk,  72  Iowa,  701 ;  Dittoe  r. 
impose  a  similar  assessment  based  upon  Davenport,  74  Iowa,  66.  In  Cleveland 
the  old  apportionment  iwiAmrf  notice  v.  Tripp,  13  R.  I.  50,  the  city  charter 
and  a  hearing.  In  Nehasane  Park  provided  that  all  sewer  assessments 
Assoc.  1'.  Lloyd,  167  N.  Y.  431,  439,  should  be  made  upon  abutting  prop- 
aflf'g  45  N.  Y.  App.  Div.  631,  where  the  ertv  at  a  prescribed  rate  per  front  foot, 
statute  created  a  special  tax  district  and  it  was  held  that  the  fact  that 
out  of  parts  of  three  different  counties  notice  was  not  required  to  be  given 
and  directed  commissioners  for  the  and  that  the  assessment  was  made 
construction  of  a  highway  to  levy  a  tax  without  notice,  did  not  affect  the  valid- 
of  fifteen  cents  upon  every  one  hundred  ity  of  the  assessment, 
acres  of  land  in  one  county  and  ten  ^  In  Kentucky ^  it  has  been  held  that 
cents  on  every  one  hundred  acres  of  the  legislature  has  no  power  to  fix  the 
land  in  the  other  counties,  the  court  valuation  of  property  for  purposes  of 
referred  to  the  fact  that  the  legisla-  ad  valorem  taxation.  The  valuation 
ture,  in  creating  this  district  and  in  or  assessment  of  property  for  that  pur- 
providing  that  all  lands  within  the  pose  is  a  ministerial  act,  and  no  such 
district  should  be  taxed  at  a  specified  power  can  be  exercised  by  the  legisla- 
sum  per  acre  without  any  regard  to  turc,  even  though  it  takes  as  a  basis  a 
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When,  however,  a  special  assessment  is  levied  on  property  not 
spea&caily,  but  according  to  its  value  or  the  benefit  derived  from 
the  improvement,  to  be  ascertained  by  assessors  appointed  for  that 
purpose  upon  such  evidence  as  they  may  obtain,  the  officers,  in 
estimating  the  value  act  jndiciaUy,  and  of  such  proceedings  a 
property  owner  must,  before  his  property  can  be  sold,  have  notice^ 
either  actual  or  constructive.^     But  it  is  well  established  that  if 

void  MBewnnent  which  the  assessor  has  But  it  b  not  to  be  inferred  from  the 
attempted  to  make.  Slaughter  v.  text  that  because  assessing  officers  act 
Louisville,  89  Kv.  112.    ^  judicially  in  a  sense  that  ''due  process 

*  Hagar  v.  Reclamation  Dist.  No.   of  law  "  requires  ytidicioZ  proceecungs  to 
108,  111  U.  S.  701,  709,  710;   Palmer  collect  and  enforce  taxes  and  assess- 
V.  lIcAfahon,     133    U.  S.   660,   669;  ments.  Kelly  v.  Pittsburgh,  104  U.S.  78. 
Security  Trust  &.  Safety  Vault  Co.  v.        "  In  the  assessment,  apportionment, 
Lexington,  203  U.  S.  323;   Londoner  and  collection  of  taxes  upon  property 
V.  Denver,  210  U.  S.  373,  385;  Scott  v,  within  their  jurisdiction,  the  Constitu- 
Tdedo,  36  Fed.  Rep.  385,  397;  Meyers  tion  of  the  United  States  imposes  few 
V.  Shields,  61  Fed.  Rep.  713;  Boorman  restrictions  upon  the  Stat^.     In  the 
X.  Santa  Barbara,  65  Cal.  313;  Recla-  enforcement  of  such  restrictioiis  as  the 
mation  Dist.  No.  551  v,  Runyon,  117  Constitution  does  impose,  this  court 
Cal.   164,    165;     Lower    Kings   River  has  regarded  substance  and  not  form. 
Reclamation  Dist.  No.  531  v.  McCullah,   But  where  the  legislature  of  a  State, 
124  Cal.  175;    People  v.  C^umey,  210  instead  of  finng  the  tax  itself,  com- 
ni.  434,   440;    Garvin  v,  Daussman,   mits  to  some  subordinate  body  the 
114  Ind.  429;    Kizer  v.  Winchester,  duty  of  determining  whether,  in  what 
Hllnd. 694;  Indianapolis  f.  Holt,  155  amoimt,  and  upon  whom  it  shall  be 
Ind.  222,  233;    Gatch  v.  Des  Moines,   levied,  and  of  making  its  assessment 
63  Iowa,  718;  Griswold  College  v.  Dav-  and  apportionment,  due  process  of  law 
enport,     65     Iowa,     633;      Auer     v,  requires  that  at  some  stage  of  the  pro- 
Dubuque,    65    Iowa,    650;     Ferry   v.  ceedings  before  the  tax  becomes  ir- 
Campodl,    110   Iowa,  290,  297;    Gil-  revocably    fixed    the    taxpayer    shall 
morev.  Hentig,  33Kaii.  156;  Slaughter  have  an  opportunity  to  be  heard,  of 
V.  Louisville,  89  Ky.  112;    Ulman  v.  which  he  must  have  notice,  either  per- 
Baltimore,  72  Md.  587 ;  Sears  v.  Boston  sonal,  b^r  publication,  or  by  a  law  fix- 
Street  Com 'rs,  173  Mass.  350, 355;  State  ing  the  time  and  place  of  the  hearing." 
V.  Weyerhauser,   68  Minn.  353,  362;  Per  Mr.  Justice  Moody  in  Londoner  v. 
St.  Louis  V.  Ranken,  96  Mo.  497,  505;  Denver,  210  U.  S.  373,  385.    The  fact 
Weber    v.    Lockman,    66    Neb.    469;   that  a  taxpayer  has  withheld  property 
Stuart  p.  Palmer,  74  N.  Y.  183;  People  from  the  tax  returns  in  the  honest  bo- 
r.  Equitable  Trust  Co.,  96  N.  Y.  387,   lief  that  it  is  not  taxable,  does  not  do- 
395,  396;    Blatter  of  McPherson,  104   prive  him  of  the  right  to  a  hearing  as 
N.  Yi  306,  321 ;    Remsen  v.  Wheeler,   to  the  validity  of  the  tax  and  the 
105  \.  Y.  573;    People  v.  Wemple,  117  amoimt  of  the  assessment.     His  con- 
*V.  Y.  77;    McLau^ilin  r.  Miller,  124   stitutional  right  to  a  hearing  is  not 
N'.  Y.  510;    Matter  of  Union  College,   satisfied  when  he  is  allowed  to  attack 
129  N.  Y.  308 ;    People  v,  Selkirk,  180  the  assessment  ordy  for  fraud  and  cor- 
•V.  Y.  401,  406;    People  v.  O'Donnel,  ruption  on  the  part  of  the  assessors. 
183  \  Y   9,  12 ;    Power  v,  Larabee,  2  Central  of  Georgia  R.  Co.  v.  Wright, 
N.  Dak.    141,    155;    Rolph  v.  Fargo,   207  U.  S.  127,  rev'g  124  Ga.  596,  630, 
7  \.  Dak.  640,   671 ;    Philadelphia  v.   125  Ga.  589,  617.     A  city  ordinance 
tfOler  49  Pa.  40;    Godfrey  v.  Benning-  prescribing  an  annual   charge   to  be 
ton  Water  Go-^  76  Vt.  350,  356;   Vio-  paid  by  property  owners  for  the  use 
lett  F.  Alexandria,  92  Va.  561 ;    Heth   of  a  common  sewer  permits  the  owner 
P-  Radford,  96  Va.  272,  274 ;    Norfolk   to  use  the  sewer  or  not  as  he  chooses, 
»•  Voung    97    Va-  728;    Richmond  v.   and    involves   a   contractual   relation 
Williams/ 102  Va.  733,  739;   Whitlock  and  not  the  power  of  taxation.    The 
^  Hawkins,    105  Va.  242,  264;    Dietz   property  owner  is  not  eniiUed  to  notice 
*.  Neenah   91  Wis.  422,  428.  and  a  hearing  as  to  the  amount  of  the 
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provision  be  made  for  notice  to  and  a  hearing  of  each  proprietor 
whose  property  is  subjected  to  a  public  assessment  at  some  stage 
of  the  proceedings  upon  the  question  what  proportion  of  the  tax 

shall  be  assessed  upon  hb  land  or  property,  and  such  notice  as 
is  appropriate  is  in  fact  given,  and  an  opportunity  to  be  heard  is  in 
fact  afforded  before  the  assessment  becomes  irrevocably  fixed, 
there  is  no  taking  of  property  without  due  process  of  law.^    The 

charge  to  be  imposed  for  such  use.  affirming  Litchfield  v.  Vernon,  41  N.  Y. 
Carson  v.  Brockton  Sewerage  Com'n,  123,  141 ;  People  v.  Brooklyn,  4  N.  Y. 
182  U.S.  398.  419;  People  v.  Flagg,  46  N.  Y.  401; 
In  Stuart  v.  Pahner,  74  N.  Y.  183,  Horn  v.  New  Lots,  83  N.  Y.  100.  This 
an  act  empowering  three  persons  to  judgment  was  taken  to  the  Supreme 
open  and  pave  an  avenue,  and  for  the  Court  of  the  United  States,  which  de- 
purpose  "to  take  such  land  as  was  re-  cided  that  the  Act  of  1881  did  not  de- 
quisit^,  estimate  the  value  thereof,  and  priye  the  parties  thereby  affected  of 
assess  the  amount  on  the  lands  bene-  their  property  without  due  process  of 
fited  by  the  opening  of  the  avenue  in  law,  m  violation  of  the  Fourteenth 
proportion  to  the  benefits,"  but  which  Amendment.  Spencer  v.  Merchant,  125 
provided  for  no  notice  to  the  property  U.  S.  345.  Matthews  and  Harlan^  JJ., 
owner,  was  held  unconstitutional  and  dissented  on  the  ground  that  the  de- 
the  proceedings  invalid.  Notice  in  some  cision  of  the  Court  of  Appeals  in 
form  was  essential,  and  here  the  legis-  Stuart  v.  Palmer  was  right,  and  that  it 
lature  had  not  provided  for  notice  in  was  impossible  to  reconcile  its  subse- 
any  form.  After  tne  decision  in  Stuart  v.  quent  decision  in  Spencer  v.  Merchant, 
Palmer,  supra,  the  legislature,  in  1881,  supra,  with  it;  and  that  it  was  an 
passed  an  act  directing  a  sum  equal  to  evasion  to  say  that  the  Act  of  1881  was 
so  much  of  the  first  assessment  as  had  an  original  assessment  upon  a  district 
not  been  paid,  with  interest,  and  a  created  by  law  for  that  purpose,  con- 
proportionate  part  of  the  expenses  of  sisting  of  the  lands  adjudged  by  the 
that  assessment,  to  be  assessed  upon  le^slature  to  be  benefited  by  the  im- 
and  equitably  apportioned  among  the  provement. 

lots  upon  which  tne  former  assessment  ^  McMillen  v.  Anderson,  95  U.  S. 

had  not  been  paid,  first  giving  notice  37;  Davidson  v.  New  Orleans,  96  U.  S. 

to  all  parties  interested  to  appear  and  97;  Kelly  v,  Pittsburgh,  104  U.  S.  78; 

be  heard  upon  the  question  of  appor-  Hagar   v.    Reclamation    District    No. 

tionment  of  this  sum  among  these  lots.  108,  111  U.  S.  701 ;  Wurts  v,  Hoagland, 

But  no  notice  or  hearing  was  provided  114  U.  S.  606,  615;    Spencer  v,  Mer- 

as    to    any    apportionment    oetween  chant,  125  U.  S.  345,  356,  aff'g  100 

them  and  those  lots  upon  which  the  N.  Y.  585;    Paulsen  v.  Portland,  149 

first  assessment  had  been  paid.    The  U.  S.  30,  41;    Fallbrook  Irr.  Dist.  v. 

Court  of  Appeals  sustained  the  Act  Bradley,  164  U.  S.  112,  168;   Bauman 

of   1881.     Spencer  v.   Merchant,   100  r.  Ross,   167  U.  S.  548,  590;    Pitts- 

N.  Y.  585.     It  held  that  the  Act  of  burgh,  C.,  C.  &  St.  L.  R.  Co.  v.  West 

1881    did   not   unconstitutionally   de-  Virginia  Board  of  Public  Works,  172 

prive   the   parties   of   their   property  U.  S.  32,  45;    King  v.  Portland,  184 

'*  without  due  process  of  law,"   con-  U.   S.   61,   aff'g   38   Oreg.   402,   417; 

trary  to  art.  i.,  §  7,  of  the  Constitution  Hibben  v.  Smith,  191  U.  S.  310,  322; 

of  the  State.    The  Act  of  1881  was  re-  Hodge  v,  Muscatine  County,  196  U.  S. 

gardod  by  the  Court  of  Appeals  as  in  276,  aff'g  121  Iowa,  482;    Sanford  v. 

effect   a   new   assessment,   fixing   the  Poe,  69  Fed.  Rep.  546,  553;   Brown  v. 

amount  of  tax  to  be  raised  for  the  local  Drain,   112  Fed.  Rep.  582,  aff'd  187 

improvement,  the  property  to  be  aa-  U.  S.  635;  Duncan  v,  Ramish,  142  Cal. 

sessed  therefor,  and  the  mode  of  ap-  686,  691 ;   Denver  r.  Dumars,  33  Colo, 

portionmcnt,  all  of  which  the  legisla-  94;  Garvin  v.  Daussman,  114Ind.  429; 

ture  in  New  York  had  the  power  to  Gallup  v.  Schmidt,  154  Ind.  196,  202; 

do,  which  power  was  not  in  that  State  Bowlm  v.  Cochran,  161  Ind.  486;  Ross 

subject  to  any  special  constitutional  v.  Wright  County,  128  Iowa,  427,  440; 

limitations  or  to  judicial  review;  re-  Nevin  v.  Roach,  86  Ky.  492;    Balti- 
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right  io  a  hearing,  when  it  exists,  implies  not  merely  Ae  right  to 
present  objections  to  the  validity  or  regularity  of  the  tax,  but 
includes  the  right  of  the  taxpayer  to  support  his  allegations  by 
argument,  and,  if  need  be,  by  proof.*  It  has  been  held  that  the 
law  must  require  notice  to  the  property  owner,  and  give  him  the 
right  to  a  hearing  or  an  opportunity  to  be  heard  ;^  but  the  Su- 
preme Court  of  the  United  States  has  sustained  the  validity  of  a 
special  assessment,  although  the  statute  and  ordinance  by  virtue  of 
which  it  was  levied  did  not  contain  any  express  provision  for 
notice,  when  according  to  the  decisions  of  the  State  courts  such 
requirement  was  implied  by  law  and  notice  was  in  fact  given.^ 

more  v.   Ulman,   79   Md.   469,   480;  terms  of  the  statute,  but  it  did  not 

Baltimore  v.  Stewart,  92  Md.  535,  545;  specif]^  any  time  or  place  when  the 

McMillan  v.  Freeborn  County,  93  Minn,  objections  should  be  heard.    A  prop- 

16,  21 ;  Saxton  Nat.  Bank  v,  Carswell,  erty  owner  made  and  ^ed  objections 

126  Mo.  436,  443;    Alfalfa  Irrig.  Dist.  in  writing,  but  the  city  council  pro- 

r.  Collins,  46  Neb.  411,  423;  Terrel  v.  ceeded  to   pass   an    ordinance   fixing 

Wheeler,  123  N.  Y.  76;  People  v,  Pitt,  the  cost  of  the  improvement  without 

169  N.  Y.  521,  aff'g  64  N.  Y.  App.  Div.  fixing  a  time  or  place  of  hearing  or 

316 ;   Wdls  County  v,  McHenry,  7  N.  giving  an  opportunity  to  be  heard  upon 

Dak.    246,    257;     Erickson    v.    Cass  the   objections   filed.     The   Supreme 

County,  UN.  Dak.  494,  498;   Wilson  Court  of  the  United  States  held  that 

r.  Salem,  24  Oreg.  504,  509;   King  v,  the  rec[uirements  of  due  process  of  law, 

Portland,  38  Oreg.  4(K2;    Nottage  v,  even  in  proceedings  for  taxation,  im- 

Portland,    35    Oreg.    539;     Douglas  plied  more  than  the  right  to  file  ob- 

County  V.  Commonwealth,  97  Va.  397,  jections,  and  that  the  statutory  right 

401;    Adams  v.  Roanoke^  102  Va.  53,  to  a  hearing,  even  in  taxation,   de- 

63 ;    WhiUock  v.   Hawkins,   105  Va.  manded  that  he  who  is  entitled  to  it 

242,  265;   Natlian  v.  Spokane  County,  should  have  the  right  to  support  his 

35  Wai^.  26;   Meggett  v.  Eau  Claire,  allegations  by  argument,  ana,  if  need 

81  Wis.  326;   Schintgen  v.  La  Crosse,  be,  by  proof;  and  that,  as  such  a  hear- 

117  Wis.  1^,  165.  ing  expressly  given  by  statute  was  by 

^  Londoner  v.  Denver,  210  U.  S.  the  proceecungs   in  this  case  denied 

373,  386,  rev'g  33  Colo.  104.    See  also  to  the  property*  owners,   the  assess- 

Fallbrook  Irr.  Dist.  v,  Bradley,   164  ment  was  invahd.    Londoner  v.  Den- 

U.  S.  112,  171,  172.    A  statuU  directed  ver,  210  U.  S.  373,  386,  rev'g  33  Colo, 

that  upon  the  completion  of  the  ap-  104. 

portionment    of    special    assessments        '  Stuart  i^.  Palmer,  74  N.  Y.  183; 
the  city  clerk  ^ould  by  advertisement  Violett  v.  Alexandria,  92  Va.  561. 
"notify  the  owners  of  real  estate  to  be        »  Paulsen  v.  Portland,  149  U.  S.  30, 
assessed  that  said  improvements  have  40.    To  the  same  effect,  Londoner  v. 
been,  or  are  about  to  be,  completed  Denver,  210  U.  S.  373,  379,  381 ;  San- 
and  accepted,   therein  specifying  the  ford  v.  Poe,  69  Fed.  Rep.  546;    Mo- 
whole  cost  of  the  improvements,  and  Carty  v.  Southern  Pac.  Co.,  148  CaJ. 
the  shares  so  apportioned  to  each  lot  211,  214;    Garvin  v.  Daussman,   114 
or  tract  of  lana;    and  that  any  com-  Ind.  429;    Gatch  v.  Des  Moines,  63 
plaints   or    objections   that   may   be  Iowa,  718  j  Gilmore  v.  Hentig,  33  Kan. 
made  in  writing,   by  the  owners,  to  156;  Williams  v.  Detroit,  2  Mich.  560 
the  city  council  and  filed  with  the  city  Minard  v.  Douglas  County.  9  Oreg 
clerk  within  thirty  days  from  the  first  206;    Wilsop  v.  Salem,  24  Oreg.  504 
publication    of     such   notice   will   be  Shannon  v.  Portland,  38  Oreg.  382 
Deard  and    determined   by   the   cit^  393;  Tripp  v.  Yankton,  10  S.  Dak.  516, 
council  before  the  passage  of  any  ordi-  Davis  v.  Lynchburg,  84  Va.  861 ;  Balti- 
nance  affixing  the  cost  of  said  improve-  more  &  O.  R.  Co.  v.  Pittsburg,  W.  & 
ments."     Advertisement    calling    for  K.  R.  Co.,  17  W.  Va.  812,  835. 
objections  was  made  as  required  by  the        Construction  by  State  court  of   a 
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The  phrase  "due  process  of  law"  in  matters  of  taxation 
and  local  assessments  does  not  necessarily  mean  a  judicial  pixh 
ceeding,  with  the  notice  and  hearing  appropriate  thereto.  The 
power  to  tax  belongs  exclusively  to  the  legislative  branch  of  the 
government,  and  when  the  law  provides  for  a  mode  of  confirming 
or  contesting  the  charge  imposed  with  such  notice  to  the  person 
as  is  appropriate  to  the  case,  the  assessment  cannot  be  said  to  de- 
prive the  owner  of  hfa  property  without  due  process  of  law.*  Hence, 
in  the  case  of  property  taxes  imposed  at  regularly  recurring  periods 
for  general  State  or  municipal  purposes,  a  statute  fixing  a  definite 
body  before  whom  and  a  time  when  complaints  may  be  made  and 
a  hearing  had  thereon,  gives  all  the  notice  that  is  required  by  due 
process  of  law.'    And  in  the  case  of  both  general  taxes  and  special 

statute  providing  for  the  imposition  of  the  leading  case  of  Murray  v.  Hoboken 
taxes  as  giving  to  taxpayers  the  right  Ac.  Land  Co.,  18  How.  (U.  S.)  272. 
to  appear  before  the  assessing  board  '  State  Railroad  Tax  Cases,  92  U.  S. 
and  to  be  heard,  held  to  be  conclusive  575,  610;  Kentucky  Railroad  Tax 
upon  the  Federal  courts.  Pittsburgh,  Cases,  115  U.  S.  321,  331;  Pahner  r. 
C,  C.  &  St.  L.  R.  Co.  V.  Backus,  154  McMahon,  133  U.  S.  660;  Pittsburgh, 
U.  S.  421,  426.  C,  C.  &  St.  L.  R.  Co.  v.  Backus,  154 

>  Spencer  v.  Merchant,  125  U.  S.  U.  S.  421,  426;  Merchants' &  M.  Bank 
345;  Walston  v.  Nevin,  128  U.  S.  578;  v.  Pennsylvania,  167  U.  S.  461,  467; 
Palmer  v.  McMahon,  133  U.  S.  660,  Lander  v.  Mercantile  Bank,  186  U.  S. 
669;  Williams  v.  Eggleston,  170  U.  S.  458;  Santa  Clara  County  v.  Southern 
304;  Parsons  v.  District  of  Columbia,  Pac.  R.  Co.,  18  Fed.  Rep.  385,  410; 
170  U.  S.  45;  King  v.  Portland,  184  McLeod  v.  Rcceveur,  71  Fed.  Rep.  455, 
U.  S.  61;  Hibben  v.  Smith,  191  U.  S.  459;  Nevada  Nat.  Bank  v.  Dodge,  119 
310,321;  Board  of  Equalization  Cases,  Fed.  Rep.  57,  63;  Carney  v.  People, 
49  Ark.  518,  530;  Baird  v.  Williams,  210  111.  434,  440;  Switzerland  County 
49  Ark.  518,  530;  Indianapolis  v.  Holt,  v.  Reeves,  148  Ind.  467,  472;  Hub- 
155  Ind.  222,  235;  Griswold  College  bard  v.  Goss,  157  Ind.  485;  State  r. 
r.  Davenport,  65  Iowa,  633;  Collins  v.  Springer,  134  Mo.  212,  226;  State 
Keokuk,  118  Iowa,  30,  35;  Ross  v.  r.  Cummings,  151  Mo.  49,  58;  State  v. 
Wright  County,  128  Iowa,  427,  441;  Baker,  170  Mo.  194,  200;  Territorv  r. 
State  V.  Armstrong,  19  Utah,  117,  First  National  Bank,  10  N.  Mex.  283; 
128.  People  v.  Turner,  117  N.  Y.  227,  238; 

"The  nation  from  whom  we  inherit  People  v.  O'Donnel,  183  N.  Y.  9,  12, 
the  phrase  'due  process  of  law'  has  rev*g  106  N.  Y.  App.  Div.  526;  Streight 
never  relied  upon  the  courts  of  justice  v.  Durham,  10  Okla.  361 ;  Carroll  r. 
for  the  collection  of  her  taxes,  though  Alsup,  107  Tenn.  257,  278;  Chicago  & 
she  passed  through  a  successful  revo-  N.  W.  R.  Co.  v.  State,  128  Wis.  553, 
lution  in  resistance  to  unlawful  taxa-  654.  The  kind  of  notice  and  the  man- 
tion."  Per  Mr.  Justice  Miller  in  Mc-  ner  of  giving  it  are  a  matter  of  legisla- 
Millen  v.  Anderson,  95  U.  S.  37,  41.  tive  judgment  and  discretion.  Lamb 
"Due  process  of  law,"  as  applied  to  v.  Connolly,  122  N.  Y.  531,  536;  Peo- 
the  subject  of  proceedings  to  raise  pub-  pie  v.  Turner,  117  N.  Y.  227,  239; 
lie  revenue  by  levying  and  collecting  Godfrey  v.  Bennington  Water  Co.,  75 
taxes,  "  does  not  imply  or  require  the  Vt.  350,  356.  A  statute  imposing  a 
right  to  such  notice  and  hearing  as  are  tax  for  general  purposes  on  bonds  and 
considered  to  be  essential  to  the  valid-  providing  that  the  corporation,  in  pay- 
ity  of  the  proceedings  and  judgments  ing  interest  on  the  bonds,  shall  deduct 
of  the  judicial  tribunals.*'  Per  Mr.  therefrom  the  amount  of  the  tax  gives 
Justice  MatthewSf  in  Kentucky  Rail-  sufficient  notice  to  the  owner  of  the 
road  Cases,  115  U.  S.  321,  331.  See  bonds.  Bell's  Gap  R.  Co.  v.  Penn8\'l- 
especially  as  to  "due  process  of  law,"  vania,  134  U.  S.  232,  239.    If  the  prop- 
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assessments  notice  by  pvblicaiion,  reasonably  and  properly  given, 
satisfies   the   constitutional   requirement.^      The  hearing   may  be 

erty  owner  is  deprived  of  a  hearing  by  of  the  reassessment  "by  three  succes- 
the  failure  of  the  board  to  meet  at  the  sive  publications  in  the  official  ne>v»- 
time  and  place  prescribed  by  statute,  paper  of  such  city/'  the  notice  to  state  a 
the  tax  is  void.  Power  v.  Larabee,  2  time  at  which  the  council  would  hear 
N.  Dak.  141.  To  constitute  due  pro-  and  consider  objections,  and  further 
eess  of  law  under  the  Fourteenth  provided  that  the  owner  of  the  prop- 
Amendment,  notice  of  the  assessment  erty  assessed  mi^t  "within  ten  days 
of  ordinary  annual  taxes  upon  personal  from  the  last  publication"  file  objeo- 
property  need  not  be  personal,  but  tions  in  writing.  An  assessment  for 
may  be  given  by  publication  or  by  post-  the  cost  of  gradmg,  planking,  and  side- 
ing'  notices  in  public  places.  Glidden  walking  a  street  made  on  lots  abutting 
r.  Harxington,  189  U.  S.  255.  thereon,  having  been  held  to  be  in- 

Where,  as  in  the  State  of  Washing-  valid,  a  reassessment  was  made,  and 
ton,  tax  proceedings  are  in  rem,  owners  notice  thereof  was  given  in  three  is- 
are  bound  to  take  notice  thereof  and  sues  of  a  daily  newspaper  on  three  suo- 
to  pay  taxes  on  their  property  even  cessive  days  of  a  hearing  on  the  elev- 
if  assessed  to  unknown  or  other  per-  enth  day  after  the  last  publication, 
sons;  and  if  an  owner  stands  by  and  The  court  held  that  as  a  reassessment 
sees  the  propertv  sold  for  delinquent  implies,  not  merely  the  fact  of  the  un- 
taxes, he  IS  not  thereby  deprived  of  his  provement,  but  also  that  one  attempt 
property  without  due  process  of  law.  nad  been  made  to  collect  the  cost  and 
Ontario  Land  Co.  v.  Yordy,  212  U.  S.  failed,  and  as  the  facts  were  known,  a 
152,  aff'g  44  Wash.  239.  If  the  statute  period  of  ten  days  within  which  to 
gives  the  owner  of  property  ''full  op-  present  objections  to  the  reassessment 
portunity"  to  be  heard  as  to  the  as-  was  not  so  unreasonably  short  as  to 
seasment  on  definite  days,  he  is  not  justify  the  court  in  holding  that  due 
denied  due  process  of  law,  because  process  of  law  was  denied.  The  nature 
notice  of  sale  for  default  is  by  publica-  of  the  improvement  and  the  fact  that 
tion  and  not  by  personal  service.  He  the  complaining  taxpayer,  although  a 
must  be  held  to  Imowledge  that  failure  forei^  corporation,  was  doing  busi- 
to  pay  duly  assessed  taxes  will  be  ness  in  the  State  and  had  its  principal 
followed  by  sale.  Lon^ear  v,  Toolan,  office  in  the  city  was  given  great  weight 
209  U.  S.  414,  aff'g  144  Mich.  55.  in  holding  the  notice  and  the  time  for 
*  Lent  V.  Tillson,  140  U.  S.  316,  objections  to  be  sufficient.  Belling- 
328;  Paulsen  r.  Portland,  149  U.  S.  ham  Bay  &  B.  C.  R.  Co.  v.  New  What- 
30.  40;  Winona  &  St.  P.  Land  Co.  com,  172  U.  S.  314,  aflf'g  16  Wash.  137. 
v.  Minnesota,  159  U.  S.  526,  537;  Mr.  Justice  Brewer,  who  delivered  the 
Bellingham  Bay  &  B.  C.  R.  Co.  v,  opinion  of  the  court,  said:  "It  may 
New  Whatcom,  172  U.  S.  314,318;  be  that  the  authority  of  the  legislature 
Glidden  v.  Harrington,  189  U.  S.  255;  to  prescribe  the  length  of  notice  is  not 
Campbellsville  Lumber  Co.  v.  Hub-  absolute  and  bevond  review,  but  it  is 
hert,  112  Fed.  Rep.  718,  721;  Johnson  certain  that  only  in  a  clear  case  will 
r.  Hunter,  127  Fed.  Rep.  219;  Cleneay  a  notice  authorized  by  the  legislature 
r.  Norwood,  137  Fed.  Rep.  962,  965;  be  set  aside  as  wholly  inefTectual  on 
Davies  r.  Los  Angeles,  86  Cal.  37,  46;  account  of  the  shortness  of  the  time. 
Gilmore  v.  Hentig,  33  Kan.  156,  170;  The  purpose  of  the  notice  is  to  secure 
Hoertz  r.  Jefferson  Southern  Pond  to  the  owner  the  opportunity  to  pro- 
Draining  Co.,  119  Ky.  824;  Ball  v.  tect  his  property  from  the  lien  of  the 
Ridge  Copper  Co.,  118  Mich.  7,  10,  12;  proposed  tax  or  some  part  thereof.  In 
Meier  r.  St.  Louis,  180  Mo.  391,  409;  order  to  be  effectual  it  should  be  so  full 
Matter  of  Lowden,  89  N.  Y.  548,  554.  and  clear  as  to  disclose  to  persons  of  or- 
See  also  Matter  of  Amsterdam,  126  dinary  intelligence  in  a  general  way  what 
N.  Y.  158,  164;  Citizens'  Sav.  Bank  is  proposed.  If  service  is  made  only  by 
r.  Greenburgh,  173  N.  Y.  215,  230.  publication,  that  publication  must  be 

A  statute  which  provided  for  the  reas-  of  such  a  cnaracter  as  to  create  a  rea- 

Bessment  of  the  cost  of  local  improve-  sonable  presumption  that  the  owner, 

ments  in  cases  where  the  original  as-  if  present  and  taking  ordinar^r  care  of 

sessment   may    have  been  set  aside,  his  property,  will  receive  the  informa- 

directed  the  city  clerk  to  give  notice  tion  of  what  is  proposed  and  when 
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before  the  board  of  assessors  entrusted  with  the  duty  of  assessing 
the  property  and  levjang  the  tax,  before  a  final  determination  by  the 
board/  and  the  legislature  may,  so  far  as  the  Federal  Constitution 
b  concerned,  make  the  determination  of  the  assessors  final  and  con- 
cliLsive  both  upon  the  owner  of  the  property  and  upon  the  courts.' 
But  a  tax  or  special  assessment  may  be  levied  by  the  assessors 
or  other  local  authority  wiikovi  notice  or  a  hearing  or  opportunity 
to  be  heard,  without  violating  the  constitutional  guarantee,  if  by  law 
it  can  only  be  collected  by  suit  in  the  courts,  and  the  taxpayer  is 
permitted  in  such  suit  to  contest  the  validity  of  the  tax,  and  his 

and  where  he  may  be  heard.  And  the  new  trials,  are  not  essential  to  due 
time  and  place  must  be  such  that  with  process  of  law,  either  in  judicial  or  ad- 
reasonable  effort  he  will  be  enabled  to  ministrative  proceedings.  One  hear- 
attend  and  present  his  objections.  .  .  .  ing,  if  ample,  b^ore  judgment,  satis- 
How  many  days  can  the  courts  fix  as  a  fies  the  demand  of  ^e  Constitution  in 
minimum?  How  much  time  can  be  this  respect."  /  Pittsburgh,  C,  C.  k 
adjudged  necessary  as  matter  of  law  St.  L.  R.  Co.  v.  Backus,  154  U.  S.  421, 
for  preparing  and  filing  objections?  426^  per  Brewer,  J.  See  also  Ross  r. 
How  many  and  intricate  and  difficult  Wnght  Coimty,  128  Iowa,  427,  440. 
are  the  questions  involved?  Regard  If  a  full  and  ample  hearing  is  afforded 
must  always  be  had  to  the  probable  to  taxpayers  of  a  certain  class,  e.g. 
necessities  of  ordinary  cases.  No  hard-  railroad  companies,  the  fact  that  other 
ship  to  a  particular  individual  can  taxpayers  have  the  right  not  only  to 
invalidate  a  general  rule.  A  reassess-  such  a  hearing,  but  also  a  right  of  ap- 
ment  implies  not  merely  the  fact  of  the  peal  with  a  second  hearing  before  a 
improvement,  but  also  that  one  at-  State  board,  does  not  deny  the  equal 
tempt  has  been  made  to  collect  the  protection  of  the  latoe  to  the  railroad 
cost  and  failed.  Inquiry  had  been  had  companies.  "  If  a  single  hearing  is  not 
in  the  courts  and  the  other  assessment  due  process,  doubling  it  will  not  make 
set  aside.  The  facts  were  known.  Ten  it  so;  and  the  power  of  a  State  to 
days'  time,  therefore,  does  not  seem  make  classifications  in  judicial  or  ad- 
unreasonably  short  for  presenting  ob-  ministrative  proceedings  carries  with 
jections  to  a  reassessment."  it  the  right  to  make  such  a  classifica- 

^  Michigan  Cent.  R.  Co.  v.  Powers,  tion  as  will  give  to  parties  belonging 
201  U.  S.  245,  aff'g  138  Fed.  Rep.  223;  to  one  class  two  hearings  before  their 
Griswold  College  v.  Davenport,  65  rights  are  finally  determined  and  to 
Iowa,  633.  parties  belonging  to  a  different  class 

A  right  of  appeal  to  a  court  or  other  only  a  single  hearing."    Pittsburgh,  C, 
tribimal,  after  the  assessment  is  levied,   C.  i  St.  L.  R.  Co.  v.  Backus,  154  U.  S. 
is  sufficient  to  comply  with  the  require-  421,  427,  per  Brewer,  J. 
ments  of  due  process  of  law,  although        >  Hibben  v.  Smith,  191  U.  S.  310, 
the  taxpayer  1ms  no  right  to  a  hearing   322. 

before  the  assessment.  Yeomans  v.  One  hearing  is  sufficient  to  consti- 
Riddle,  84  Iowa,  147:  Butts  r.  Monona  tute  due  process;  and  a  State  statute 
Coimty.  100  Iowa,  74;  Oliver  v.  Mo-  giving  a  State  assessing  board  power  to 
nona  County,  117  Iowa,  43;  Reed  r.  correct  valuations  and  naming  time 
Cedar  Rapids,  137  Iowa,  107,  113.  A  and  place  at  which  any  person  inter- 
hearing  before  the  assessing  board  ested  may  be  heard,  does  not  deprive 
prior  to  determination  satisfies  the  ro-  the  persons  assessed  of  their  property 
quirements  of  the  Constitution,  if  without  due  process  of  law,  because 
full  opportmiity  be  given  to  present  those  parties  do  not  have  further  op- 
all  the  e\'idence  and  the  arguments  portunities  to  be  heard  by  a  court  or 
which  the  party  deems  ample.  A  the  legislature.  Michigan  Cent.  R.  Co. 
hearing  of  objections  after  the  deter-  v.  Powers,  201  U.  S.  245,  aff'g  138  Fed. 
mination  and  before  it  becomes  final  Rep.  223.  See  also  Lake  Shore  &  M.  S. 
is  not  a  matter  of  right.    '*  Re-hearings,    R.  Co.  r.  Powers,  138  Fed.  Rep.  257. 
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liability  therefor,  and  to  question  the  amount.*  And  there  is  au- 
thority to  the  e£Fect  that  the  requirement  of  due  process  of  law  is 
met,  when,  by  statute,  the  owner  of  the  property  assessed  is  given 
the  right  to  contest  the  validity  and  amount  of  the  tax  in  an  action 
to  enjoin  its  collection.' 

And  it  may  be  laid  down  generally  that  "  due  process  of  law  "  does 
not  imply  the  right  to  notice  and  a  hearing  or  an  opportunity  to  be 
heard  as  to  every  step  in  a  proceeding  for  an  improvement  or  under- 
taking which  results  in  the  imposition  of  a  tax  or  special  assessment. 
The  legislature,  or  the  city  council  acting  under  delegated  authority, 

*  Davidson  v.  New  Orleans,  96  U.  S.  to  the  tax  or  penalty,  and  thereupon 
97;  Hagar  v.  Reclamation  Diet.  No.  the  court  was  directed  to  hear  and  de- 
108,  111  U.  S.  701;  Kentucky  RaU-  termine  the  questions  raised  by  this 
road  Tax  Cases,  115  U.  S.  321,  335;  complaint  and  answer  as  it  hears  and 
Winona  &,  St.  P.  Land  Co.  v.  Minne-  determines  any  other  action.  There 
8ota,  159  U.  S.  526,  537;  Gallup  v,  was  a  provision  that  it  was  a  full  de- 
Schmidt,  183  U.  S.  300,  307;  Security  fence  that  the  taxes  had  been  paid  or 
Trust  6l  Safety  Vault  Co.  v.  Lexington,  that  the  property  was  not  subject  to 
203U.S.  323,  325;  Scott  v.  Toledo,  36  taxation.  It  was  held  that  this  statute 
Fed.  Rep.  385,  397 ;  Oskamp  v.  Lewis,  gave  to  the  property  owner  such  notice 
103  Fed.  Rep.  906,  908;  Reclamation  and  such  an  opportunity  to  be  heard 
Dist.  V.  Goldman,  65  Cal.  635,  637 ;  in  court  as  to  tne  validity  and  regular- 
Garvin  v.  Daussmann,  114  Ind.  429;  ity  of  the  tax  as  constituted  due  pro- 
Indianapolis  V.  Holt,  155  Ind.  222,  235;  cess  of  law.  Winona  &  St.  P.  Land  Co. 
State  V.  Weyerhauser,  68  Minn.  353,  v.  Minnesota,  159  U.  S.  526,  535.  A 
362;  State  v.  Pillsburjr,  82  Minn.  359,  statute  which  requires  the  owner  of 
369;  St.  Louis  v.  Richeeon,  76  Mo.  land  sold  for  non-pavment  of  taxes  to 
470;  S^cton  Nat.  Bank  v.  Carswell,  deposit  with  the  clerk  of  the  court  the 
126  Mo.  436,  443;  Springfield  v.  amount  of  aU  taxes,  interest  and  costs 
Weaver,  137  Mo.  650,  672 ;  Kinston  accrued  up  to  that  time  before  being 
r.  Loftin,  149  N.  Car.  255;  Kinston  permitted  to  contest  the  validity  of 
t.  Wooten,  150  N.  Car.  295;  Adler  v.  the  tax  or  sale^  held  to  be  unconstitu- 
Whitbeck,  44  Ohio  St.  539,  571 ;  Cald-  tional  as  depriving  the  owner  of  his 
well  V.  Carthage,  49  Ohio  St.  334,  349 ;  property  without  due  process  of  law 
State  V.  Jones,  51  Ohio  St.  492,  514.  by  denying   him   free   access   to   the 

A  statute  for  the  collection  of  taxes  courts.    Bennett  v.  Davis,  90  Me.  102. 

required  the  countv  auditor  to  file  in        ^  McMillen  v,  Anderson,  95  U.  S. 

the  office  of  the  clerk  of  the  district  37;    Oskamp  v.  Lewis,  103  Fed.  Rep. 

court  of  the  county  a  Ust  of  delinquent  906,    908 ;     Adler    v.    Whitbeck,    44 

taxes  upon  real  estate,  and  provided  Ohio  St.   539;    Caldwell  v.  Carthage, 

that  the  filing  of  such  list  verified  as  49  Ohio  St.  334,  349;   State  v.  Jones, 

prescribed  by  the  statute  should  be  51  Ohio  St.  492,  514;  Musserv.  Adair, 

considered  as  the  filing  of  a  complaint  55  Ohio  St.  466,  474;  Taylor  v.  Craw- 

by  the  county  against  each  piece  or  ford,  72  Ohio  St.  5€k),  570.    In  Cali- 

parcel    of   land    herein   described   to  ^omiaf  it  is  provided  by  statute  that 

enforce  payment  of  taxes  and  penalties  reclamation  districts  niay  commence 

appearing  against  it.    Publication  was  an  action  or  proceeding  in  court  to 

then  directed  to  be  made,  and  upon  the  determine  the  validity  of  assessments 

final   publication    of    the   notice   the  levied  by  them,  and  it  has  been  held 

jurisdiction  of  the  court  over  the  prop-  that  this  form  of  procedure  satisfies 

erty  attached.      Within  twenty  days  the   reouirements   of   due   process   of 

after  the  last  publication,  any  person  law  ana  gives  to  the  property  owner 

interested  in  any  parcel  of  land  de-  all  the  notice  and  hearing  guaranteed 

scribed  in  the  list  might  file  an  answer  him  by  the  Constitution.    Lower  Kings 

in  the  office  of  the  clerk  of  the  court  River  Reclamation  Dist.  No.  531   v. 

letting  forth  his  defence  or  objections  McCullah,  124  Cal.  175. 
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may  determine  by  statute  or  ordinance  the  necessity  or  expediency 
of  a  public  improvement  and  of  the  taking  of  lands  therefor/  the 
territorial  district  to  be  taxed  therefor,'  or  the  class  of  lands  which 
shall  bear  the  burden,*  the  rule  or  principle  erf  apportionment* 
and  the  sum  or  amount  necessary  to  be  levied  to  defray  the  cost 
of  the  improvement;*  and  the  property  owner  b  not  entided  to 
notice  or  a  hearing  upon  any  of  these  questions.  Speaking  generally, 
his  right  under  the  "due  process  of  law"  clause  of  the  Consti- 
tution is  limited  to  a  hearing  at  some  stage  or  in  some  form  or 
proceeding  before  the  tax  or  assessment  becomes  absolute  or  incon- 
testible,  upon  the  question  whether  his  property  is  subject  to 
the  tax  as  fixed  or  declared  by  the  legislature  or  council,  and  the 
amount  or  proportion  of  the  tax  which  his  property  must  bear  in 
relation  to  other  properties  similarly  assessed.* 

^  Paulsen  v.  Portland,  149  U.  S.  which  the  railroad  passes,  it  has  been 
30,  40;  Goodrich  v.  Detroit,  184  U.  S.  held  that  the  determination  of  the 
432;  Londoner  v.  Denver,  210  U.  S.  average  rate  is  a  ministerial  function. 
-373,  378;  Roberts  v.  Smith,  115  Blich.  and  that  the  company  b  not  entitled 
5;  Hinkley  v.  Bishopp,  152  Mich.  256,  to  a  hearing  on  the  question  of  fixing 
260;  State  v.  Several  rarcels  of  Land,  of  rate.  Detroit  Board  of  Education 
83  Neb.  13;  In  re  Madera  Irrig.  Dist.,  v.  State  Board.  133  Blich.  116;  Blichi- 
92  Cal.  296,  324;  Nevin  v.  Roach,  86  gan  Railroad  Tax  Cases,  138  Fed.  Rep. 
Ky.  492,  495;  Barfield  v.  Gleason,  111  223,  afT'd  avb  nam.  Michigan  Cent. 
Ky.  491,  627;  Meier  v.  St.  Louis,  180  R.  Co.  v.  Powers,  201  U.  S.  245; 
Mo.  391,  409;  New  York  Cent.  &  H.  Chicago  &  N.  W.  R.  Co.  v.  State,  128 
R.  R.  Co.  V.  Rochester,  129  N.  Y.  App.  Wis.  553,  653. 

Div.  805;  Adams  v,  Roanoke,  102  Va.  *  Spencer  v.  Merchant,  125  U.  S. 
53.  63;  Schintgen  v.  La  Crosse,  117  345,  356;  Voight  v.  Detroit,  184  U.  S. 
Wis.  158,  165.  115;     In  re  Madera   Irrig.   Dist.,  92 

»  Paulsen  v,  Portland,  149  U.  S.  Cal.  296,  324;  Matter  of  Union  Col- 
30,  40;  Williams  v.  Egdeston,  170  lege,  129  N.  Y.  308;  New  York  Cent. 
U.  S.  304,  311 ;  Voight  vrDetroit,  184  &  H.  R.  R.  Co.  v.  Rochester,  129  N.  Y. 
U.  S.  115;  St.  Louis  S.  W.  R.  Co.  v.  App.  Div.  805;  Nottage  r.  Portland, 
Grayson,  72  Ark.  119,  126;  Prior  v.  35  Oreg.  639,  553. 
Buehler  &  C.  Const.  Co.,  170  Mo.  439;  •  Goodrich  v.  Detroit,  184  U.  S. 
Meier  v.  St.  Louis,  180  Mo.  391,  409;  432;  Voirfit  r.  Detroit,  184  U.  S.  115; 
Genet  v.  Brookl\Ti,  99  N.  Y.  296;  Meier  v.  St.  Louis,  180  Mo.  391,  409; 
McLaughlin  v.  Miller,  124  N.  Y.  510;  People  v.  Pitt,  169  N.  Y.  521,  aff'g 
New  York  Cent.  &  H.  R.  R.  Co.  v.  64  N.  Y.  App.  Div.  316;  Adams  v. 
Rochester,  129  N.  Y.  App.  Div.  805;  Roanoke,  102  Va.  53,  64.  Property 
Wilson  V.  Salem,  24  Oreg.  504,  508;  owners  subject  to  assessment  for  an 
King  V.  Portland,  38  Oreg.  402.  improvement  are  not  entitled  to  notice 

'  'Spencer  v.  Merchant,  125  U.  S.  ana  a  hearing  on  the  question  of  the 
345;  Nottage  v,  Portland,  35  Oreg.  necessity  or  expediency  of  taking 
639,  553.  lands  therefor.    I*roperty  owners  whose 

*  People  r.   Pitt,    169   N.  Y.   521,  lands  are  taken  or  affected  are  the 

'     aff'g  64  N.  Y.  App.  Div.  316;  Durkee  only  persons  entitled  to  notice  on  that 

V.  Barre,  81  Vt.  530.  question.      Goodrich   v.   Detroit,    184 

Under  statutes  of  Michigan  and  U.  S.  432. 
Wisconsin  which  provide  for  the  "  If  the  State  Constitution  does  not 
assessment  of  railroad  property  within  prohibit,  the  legislature,  speaking  gen- 
ihe  State  as  a  unit  by  a  State  board  erally,  may  create  a  new  taxing  dis- 
which  is  directed  to  levy  a  tax  thereon  trict,  determine  what  property  shall 
at  the  average  rate  imposed  by  all  belong  to  such  district  and  wliat  prop- 
the  counties  and  municipalities  through  erty  shall  be  considered  as  benefited 
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§  1366  (747).  CTonatitatioiua  Restrictioiui  on  Taution  or  Assess- 
mtnt;  ArkanBas.  —  The  Constitution  of  Arkansas  contains  a  number 
of  provisions  affecting  the  "power  of  the  legislature  to  delegate  the 
potper  of  taxation  and  assessment  to  municipal  corporations  and 
forming  an  important  limitation  upon  the  legblative  authority.^ 

by  a  proposed  improvement.  And  in  the  owners  and  the  courts,  and  the 
80  domg  it  is  not  compelled  to  give  owners  have  no  right  to  be  heard  upon 
notice  to  the  parties  resident  within  the  Question  whether  their  lands  are 
the  territory  or  permit  a  hearing  before  benented  or  not,  but  only  upon  the 
itself,  one  of  its  committees,  or  any  validity  of  the  assessment,  and  its 
other  tribunal,  as  to  the  (question  apporuonment  amone  the  different 
whether  the  property  so  ^  included  put^els  of  the  class  which  the  legisla- 
within  the  taxmg  district  is  in  fact  ture  has  conclusively  determined  to 
benefited."     Per  Mr.  Justice  Brewer,  be  benefited." 

in  Williams  v.  Eggleston,  170  U.  S.  ^  The  Constitution  of  Arkansas  of 
304, 311.  ^  1868    contained    the    following    pro- 

^liere  the  statute  authorising  an  visions:  ''Laws  shall  be  passed  taxing 
assessment  by  commissioners  of  the  by  a  uniform  rule  all  money,  credit, 
expense  of  grading  a  street  upon  the  investments  in  bonds,  joint  stock  com- 
property  benefited  thereby  was  held  panics  or  otherwise;  and  also  all  real 
to  DC  unconstitutional  after  some  of  and  personal  property  according  to 
the  property  owners  had  paid  the  tax.  its  true  value  in  monev."  Ark.  Const., 
and  the  legislature  thereupon  enacted  1868,  art.  x.  {  2.  ''^The  general  aa- 
another  statute  directing  a  sum  equal  sembly  shall  provide  for  the  organiza- 
te  so  much  of  the  first  assessment  as  tion  of  cities  and  incoiporated  villages 
had  not  been  paid,  adding  a  propor-  by  general  laws,  and  restrict  their 
tional  part  of  the  expense  of  making  powers  of  taxation,  assessment,  bor- 
that  assessment,  ana  interest  since,  rowing  money,  and  loaning  their 
to  be  assessed  upon  and  equitably  credit,  so  as  to  orevent  abuse  of  the 
apportioned  among  the  lots  upon  power."  Ark.  Const.,  1868,  art.  v. 
which  the  former  assessment  had  not  {  49. 

been  paid,  first  giving  notice  to  all  The  Constiiution  of  Arkansas  of 
parties  interested  to  appear  and  to  1874  has  the  following  provisions: 
DC  heard  upon  the  question  of  the  ap-  "  The  State's  ancient  right  of  eminent 
portionment  of  this  sum  among  these  domain  and  of  taxation  is  herein  fully 
lots,  but  not  as  to  any  apportionment  and  expressly  conceded:  and  the 
between  them  and  the  lots  upon  which  general  assembl]^  may  delegate  the 
the  former  assessment  had  oeen  paid,  taxing  power,  with  the  necessary  ro- 
it  was  held  that  an  assessment  under  striction,  to  the  State's  subordinate 
the  second  statute  did  not  violate  the  political  and  municipal  corporations, 
provisions  of  the  Fourteenth  Amend-  to  the  extent  of  providing  for  their 
ment  prohibiting  the  taking  of  prop-  existence,  mfdntenance,  and  well  being, 
erty  without  due  process  of  law.  but  no  further."  Ark.  Const.  1874, 
Spencer  v.  Merchant,  125  U.  S.  346.  art.  ii.  §  23.  "The  general  assembly 
an'g  100  N.  Y.  585.  The  court  held  shall  provide  by  general  laws  for  the 
that  it  is  within  the  power  of  the  legis^  organization  of  cities  (which  may  be 
lature  by  direct  enactment  without  notice  classified)  ^  and  incorporated  towns, 
to  the  taxpayers  to  fix  the  sum'  neces-  and  restrict  their  power  of  taxation, 
aary  to  be  levied  for  the  purpose  of  a  assessment,  borrowmg  money,  and  con- 
public  improvement,  and  the  class  of  tracting  debts,  so  as  to  prevent  the 
lands  which  will  receive  the  benefit  abuse  of  such  power."  Ark.  Const., 
and  should,  therefore,  bear  the  burden.  1874,  art.  xii.  §  3.  "  All  property  sub- 
On  this  subject  Mr.  Justice  Gray,  ject  to  taxation  shall  be  taxed  accord- 
said:  ''The  legislature  has  the  power  mg  to  its  value;  that  value  to  be  as- 
te  determine,  by  the  statute  impos-  certained  in  such  manner  as  the 
ing  the  tax,  what  lands,  which  might  general  assembly  shall  direct,  making 
be  benefited  by  the  improvement,  are  the  same  equal  and  uniform  through- 
in  fact  benefited;  and  if  it  does  so,  out  the  State."  Ark.  Const.,  1874, 
its  determination   is  conclusive  upon  art.  xvi.  §  5.    ''Nothing  in  this  Con- 
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In  Ans  State,  the  general  rule  that  the  power  of  taxation  is  legis- 
lative in  its  nature  and  belongs  to  the  legislative  department  is  recog- 
nized/ and  mwiieipal  corporations  have  no  inherent  power  to  levy 
taxes  but  can  only  do  so  under  authority  delegated  to  them  by  law.' 
The  rule  of  uniformity  in  taxation  prescribed  by  the  Constitution 
requires  uniformity  in  the  rate  of  taxation,  and  in  the  mode  of 
assessment.  There  must  be  an  equality  of  burden.  The  uniform- 
ity must  be  coextensive  with  the  territory  to  which  it  applies,  whether 
it  be  the  State,  a  county,  township,  city,  town,  or  district.'  For  the 
purpose  of  State  revenue  all  property  in  the  State  must  be  taxed.* 
And  when  the  tax  b  laid  upon  the  basis  of  the  benefits  received  by 
a  locality,  a  levy  pursuant  to  statute  upon  a  part  of  the  lands  bene- 
fited to  the  exclusion  of  others  of  the  same  class  violates  the  constitu- 
tional requirement  of  equality  and  uniformity  and  avoids  the  levy 
upon  the  unexempted  lands.^ 

Under  the  Constitution  of  this  State  as  construed  by  the  courts, 
no  tax  can  be  imposed  upon  callings  or  occupations  for  the  purpose  of 
raising  a  State  revenue ;  •  but  the  power  of  the  legislature  to  delegate 
authority  to  tax  callings  and  pursuits  b  not  restricted  by  the  Con- 

BtitutiQn  shall  be  so  construed  as  to  tional  for  want  of  uniformity  in  \'iolation 
prohibit  the  general  assembly  from  of  art.  xvi.  §  5,  of  the  Const,  of  1874. 
authorizing  assessments  on  real  prop-  Hutchinson  v.  Ozark  Land  Co.,  57 
erty  for  local  improvements  in  towns  Ark.  554.  Mansfield,  J.,  said:  "It 
and  cities  under  such  regulations  as  was  not  within  the  power  of  the  legis- 
may  be  prescribed  by  laws;  to  be  based  lature  to  create  a  district  for  the  \e\y 
upon  the  consent  of  a  majority  in  of  the  tax  in  question  that  did  not  em- 
value  of  the  property  holders  owning  brace  the  whole  county.  The  tax  was 
property  adjoining  the  locality  to  be  for  a  county  purpose,  and  its  burden 
affected.  But  such  assessment  shall  could  not  be  imposed  upon  a  part  only 
be  ad  valorem  and  uniform."  Ark.  of  the  county's  territory." 
Const.,  1874,  art.  xix.  J  27.  *  Pike   v.   State,    5   Ark.   204.     A 

*  Pulaski  County  %k  Irvin,  4  Ark.  statute  taxing  the  improvements  on 
473,  482.  The  manner  in  which  prop-  town  lots  for  State  purposes  without 
erty  shall  be  valued  and  assessed  rests  taxing  all  improvements  throughout 
in  the  discretion  of  the  legislature,  the  State  is  unconstitutional.  Pike 
Clay  County  v.  Brown  Lumber  Co.,  v.  State,  5  Ark.  204. 

90  Ark.  413;  119  S.  W.  Rep.  251.  *  Davis    r.    Gaines,    48    Ark.    370. 

'  Vance  v.   Little   Rock.    30   Ark.  A  statute  relating  to  the  levy  of  taxes 

435,   439 ;    Ft.   Smith   Bridge  Co.   v.  for  a  local  benefit  provided  that  citizens 

Hawkins,  54  Ark.  509.  who  had  previously  contributed  money 

•  Fletcher  v.  Oliver,  25  Ark.  289.  for  the  same  purpose  should  be  reim- 
See  also  Patterson  r.  Temple,  27  Ark.  bursed  by  giving  them  credit  upon 
202,  210;  Van  de  Griff  r.  riaynie,  28  theu-  future  taxes.  It  was  held  that 
Ark.  270,  278.  The  expense  of  mainr-  tliis  enactment  was  in  the  nature  of  an 
taining  two  judicial  districts  in  a  county  exemption ;  that  it  created  an  obliga- 
18  a  county  expense,  a.nd& county  tax  to  tion  where  none  existed  before;  and 
pay  it  must  be  levied  at  a  uniform  rate  decreed  payment  by  seauestcring  the 
upon  all  the  taxable  property  of  the  property  of  others;  ana  that  it  was 
county.  Hence  a  tax  of  Bve  mills  on  unconstitutional.  Davis  v.  Gaines,  43 
property  in  one  district  when  a  tax  of  Ark.  370. 

only  three  mills  is  le\'ied  on  the  prop-       •  Hynes  v.   Briggs,   41    Fed.   Rep. 
erty  in  the  other  district,  is  unconstitu-  468. 
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sdtudony  and  it  may  be  conferred  upon  counties  and  towns,'  and 
upon  cities.' 

The  provision  of  the  Constitution  authorizing  the  delegation  of 
the  taxing  yower  ^  was  said,  in  a  case  which  involved  a  local  improve- 
ment, not  to  be  an  implied  restriction  on  the  power  of  the  legisla- 
ture confining  the  delegation  of  the  power  of  taxation  to  subordinate 
political  and  municipal  corporations,  the  bodies  named  in  the 
Constitution/  Hence,  it  is  within  the  power  of  the  legislature  to 
create  a  district  for  the  purpose  of  effecting  a  local  improvement, 
and  the  power  of  taxation  within  the  district  for  the  purposes  of 
the  improvement  may  be  conferred  by  the  legislature  upon  such 
agencies  as  it  may  designate.^ 

Assessments  for  local  improvements  in  towns  and  cities  are  made 
the  subjects  of  a  special  provision  of  the  Constitution,*  but  neither 
that  provision  nor  any  other  provision  in  the  Constitution  deprives 
the  legislature  of  power  to  delegate  authority  to  levy  a  tax  for 
a  local  improvement  to  an  agency  other  than  the  city  council, 
such,  for  instance,  as  a  board  of  local  improvements  for  an  improve- 
ment dbtrict  of  the  city  appointed  by  the  council  from  residents  of  the 
district;^  and  the  city  council  may,  by  statute,  be  authorized  to 
constitute  the  entire  area  of  the  municipality  into  an  improvement 
district*  But  a  statute  providing  for  the  formation  of  an  improve- 
ment district  must,  as  required  by  the  express  provision  of  the  Con- 
stitution, make  the  consent  of  the  majority  of  the  property  owners 
in  the  district  to  the  improvement  a  condition  precedent  to  its  be- 
coming effective.* 

*  Baker  v.  State,  44  Ark.  134,  137,  Cribbs  v,  Benedict,  64  Ark.  555  (con- 
dting  Washington  v.  State,  13  Ark.  struction  of  public  ditch);  Davis  v. 
752;  McGehee  v.  Mathis,  21  Ark.  40;  Gaines,  48  Ark.  370,  375,  385.  Levee 
Straub  v.  Gordon,  27  Ark.  625;  Little  inspectors  may  determine  the  rate  of 
Rock  r.  Barton,  33  Ark.  436;  Little  taxation  as  well  as  the  lands  subject 
Rock  V.  Board  of  Improvements,  42  to  tax.  Davis  v.  Gaines,  48  Ark.  370, 
Ark.  152,  160.  375.  385. 

*  Little  Rock  v.  Prather,  46  Ark.  <>  Ark.  Const.,  1874,  art.  xix.  §  27, 
471 ;  Ft.  Smith  v,  Scruggs,  70  Ark.  549.  quoted  supra. 

The  provision  of  the  Arkansas  Con-  '  Little  Rock  v.  Board  of  Im- 
sUtutiofi  of  1874,  art.  xvi.  §  5,  quoted  provements,  42  Ark.  152.  But  in  so 
tupra,  that  all  property  shall  be  taxed  nolding,  the  court  was  careful  to  say 
according  to  value  equally  and  uni-  that  its  ruling  must  not  be  construed 
formly  throughout  the  State,  is  appli-  as  applying  to  the  delegation  of  the 
cable  only  to  taxes  upon  property  and  power  of  taxation  for  general  city 
doe9  not  ajyply  to  taxes  on  occupations  purposes. 

and  privileges.    Ft.  Smith  v.  Scruggs,       *  Crane  v.  Siloam  Springs,  67  Ark. 
70  Ark.  549.  30;    Kansas  City,  P.  k  G.  R.  Co.  ». 

■  Ark.  Const.,  1874,  art.  ii.  {  23,  Waterworks  Imp.  Dist.,  68  Ark.  376, 
quoted  ntpra.  380;    Matthews  v.  Kimbidl,  70  Ark. 

*  Girson  v.  St.  Francis  Levee  Dist.,  451. 

59  Ark.  513,  531.  *  Craig  v.  Russellville  Waterworks 

*  Carson  v.  St.  Francis  Levee  Dist.,  Imp.  Dist.,  84  Ark.  390. 

59  Ark.  613  (construction  of  levees);       It  has  been  held  that  an  improve- 
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The  provision  of  the  Constitution  that  local  assessments  in  towns 
and  cities  shall  ''be  based  upon  the  consent  of  a  majority  in  value 
of  the  property  holders  owning  property  adjoining  the  locality  to  be 
effected,"  is  intended  to  operate  upon  any  property  adjoining  or 
near  to  the  improvement  which  is  physically  affected,  or  the  value 
of  which  is  commercially  affected,  direcdy  by  the  improvement,  to 
a  degree  in  excess  of  the  effect  upon  the  property  in  the  city  generally.' 
This  provision  does  not  inhibit  assessment  for  a  local  improvement 
upon  property  which  does  not  actually  touch  upon  the  improvement.' 

The  provision  of  the  Constitution  that  assessments  on  real  prop- 
erty for  local  improvements  in  towns  and  cities  ''shall  be  ad  valorem 
and  uniform," '  permits  the  assessment  to  be  made  either  accord- 
ing to  the  value  of  the  property  itself  or  according  to  the  value  of  the 
benefit  to  the  property.* 

ment  district,  created  pursuant  to  *  Matthews  v.  Kimball,  70  Ark.  451 
statute,  and  having  a  particular  name,  (public  park).  Under  the  statute 
perpetual  succession  until  the  comple-  which  authorizes  the  councils  of  cities 
tion  of  the  improvement,  authoritv  to  of  the  first  class  to  form  improvement 
contract,  and  capacity  to  sue  and  be  districts  the  action  of  the  city  council 
sued,  is  a  corporation  in  effect,  although  in  including  property  within  the  im- 
not  so  descrioed  in  the  State.  Whipple  provement  district  is,  except  for  fraud 
V.  Tuxworth,  81  Ark.  391.  But  an  or  clear  mistake,  conclusive  upon  the 
improvement  district  is  not  a  "mu-  courts  that  the  property  is  "adjoining 
nicipality"  nor  the  agent  of  one  within  the  locality  to  be  affected  by"  the  im- 
the  meaning  of  the  provision  of  the  provement  within  the  meaning  of  the 
Constitution  of  1874,  art.  xvi.  {  1,  constitutional  provision  requiring  the 
which  prohibits  "  anv  county,  town,  or  consent  of  the  majority  of  the  property 
other  municipality  from  issuing  in-  holders.  Little  Rock  v.  Katzenstein, 
terest  bearing  evidences  of  indebted-  52  Ark.  107,  112;  Watkins  v.  Griffith,, 
ness.  Its  powers  are  derived  from  59  Ark.  344,  355;  Lenon  v,  Brodie,  81 
the  le^slature;  and  in  exercising  Ark.  208,  217;  Improvement  Dist. 
them,  it  acts  as  the  a^ent  of  the  No.  5  v.  Offcnhauser,  84  Ark.  257. 
property  owners,  whose  mterests  are  While  the  legislature  in  creating  a 
affected  by  the  duties  it  performs,  drainage  district  may  provide  what 
Fitzgerald  v.  Walker,  55  Ark.  148.  lands  shall  be  assessed  for  the  improve- 
See  also  Morrilton  Waterworks  Imp.  ment  and  the  extent  of  such  assess- 
Dist.  V.  Earl,  71  Ark.  4.  Similar  rtu-  ment,  the  courts  will  enjoin  the  asses^- 
ings  were  made  as  to  the  nature  and  ment  where  the  act  of  the  legislature 
capacity  of  levee  districts  and  the  is  such  an  arbitrary  abuse  of  the  taxing 
directors  thereof;  Memphis  Trust  Co.  power  as  to  amount  to  confiscation  of 
V,  St.  Francis  Levee  Dist.,  69  Ark.  the  property  without  benefit.  Coff- 
284;  State  v.  Higginbotham,  84  Ark.  man  v.  St.  Francis  Drainage  Dist.,  83 
537,     and     special     school     districts;  Ark.  54. 

Schmutz  V.  Little  Rock  School  Dist.,  »  Ark.  Const.,  1874,  art.  xix.  §  27, 
78  Ark.  118.     Index,  Levee  Districts,  quoted  «upra. 

By  reason  of  the  legislative  origin  and  *  Kirst  v.  Street  Improvement  Dist. 
independent  existence  of  improvement  No.  120,  86  Ark.  1.  In  this  case, 
districts,  the  city  council  can  neither  CockriU,  Special  Judge,  said:  ''Under 
abolish  a  district  nor  refuse  to  make  the  old  plan  the  county  assessor  valued 
an  assessment,  except  as  it  is  specially  the  property  itself,  and  the  council 
authorized  so  to  do  by  statute.  Mor-  levied  against  the  property  a  percent- 
rilton  Waterworks  Imp.  Dist.  v.  Earl,  age  of  that  value;  under  the  present 
71  Ark.  4.  plan,  the  board  of  assessors  values  the 

^  Improvement  Dist.  No.  5  v.  Of-  benefits,  and  the  council  levies  against 
fcnhauser,  84  Ark.  257.  the   property   a   percentage    of    that 
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i  1367  (748).  Oonatitatioiua  BeatrictionB;  Ohio;  Taution  by  Uni- 
tam  Role.  —  The  Constitution  of  Ohio,  in  substance,  requires  *'  the 
taxing"  by  the  legislature  of  "all  property  by  a  uniform  rule;"  but, 
as  construed,  this  provision  does  not  necessarily  exclude  the  right 
to  tax  that  which  is  not  property,  nor  does  it  cover  the  whole  ground 
included  within  the  scope  of  the  taxing  power.^  An  "assessment" 
is  not  "taxing,"  within  the  meaning  of  the  Constitution;'  nor  is 
the  exacting  by  a  municipality  of  money  for  granting  a  license  for 
shows  and  exhibitions  a  "  taxing  of  property,"  and  hence  such  exac- 
tion is  not  unconstitutional.'  But  although  this  constitutional  pro- 
vision does  not  apply  to  "assessments,"  it  does  apply  to  "all  taxes 
either  for  State,  county,  township,  or  corporation  purposes;"  and 
it  deprives  the  legislature  of  the  plenary  power  it  would  otherwise 
have  over  the  subject  of  taxation,  and  of  the  right  (which  it  would 
otherwise  possess)  to  make  exceptions  and  exemptions.  AU  property 
mustbetaxed.^ 

It  has  been  held  that  this  constUutional  provision  furnishes  the 
governing  principle  for  all  laws  atUhorissing  taaxs  for  general  revenue, 
to  be  levied  for  any  purpose,  whether  State,  county,  township,  or 
municipal  corporation.    The  object  is  to  secure  equality  and  uni- 

value.   Both  plans  conform  to  the  ad  moneys,    credits,    &c.  .  .  .  and    also 

raioFfm  and  imiform  provision  of  the  all  real  and  personal  property  accord- 

CoDstitution."      Assessments   for   the  ing  to  its  true  value  in  money."    Ohio 

improvement   of   streets  must   he  ad  C<mst.,  1851,  art.  xii.  §  2. 

vionm  and  not  according  to  frontage;       *  Reeves  v.  Wood  Coimtv  Treas.,  8 

it  must  be  upnon  both  vacant  and  oo-  Ohio  St.  333 ;  Northern  Ind.  R.  Co.  v. 

cupied  lots  similarly   situated.     The  Connelly.  10  Ohio  St.  159,  and  cases 

neeption  of  one  class  violates  the  con-  cited;    People  v.  Brooklyn,  4  N.  Y. 

stitutional  principle  of  uniformity  in  419,  440;    Richmond  &  ^,  R.  Co.  v, 

tiie  imposition  of  the  burden.    Monti- Lynchburg,  81  Va.  473;    Norfolk  v. 

cello  r.  Banks,  48  Ark.  251 ;  following  Ellis,  26  Gratt.  224 ;    Roosevelt  Uos- 

Peay  r.  Little  Rock,  32  Ark.  31.    It  pital  v.  New  York,  84  N.  Y.  108. 

is  discretionary  with  the  legislating  to       '  Baker  v.  Cincinnati,  11  Ohio  St. 

require  that  assessments  for  levee  pur-  534,  correcting  and  qualifving  report 

poees  should  be  made  according  to  the  in  Mays  v,  Cincinnati,  1  Ohio  St.  268, 

vhoU  value  of  the  land  in  the  Uvee  dis-  273.    See  Peay  v.  Little  Rock,  32  Ark. 

tid  or  according  to  the  value  of  the  Zl,  See  also  Sx  parte  Montgomery^64 

henefii  added    by    the   improvement.  Ala.  463;    infra,  §  1442,  note.     The 

St.  liouis  8.  W.  R.  Co.  V.  Red  River  provisions  of  the  Ohio  Constitution, 

Levee  Dist.,  81   Ark.  562.     See  also  1851,  art.  xii.  §  2,  do  not  apply  to  taxes 

Ahem  v.  Board  of  Improvement,  69  known  as  ''excise  taxes.'      State  v. 

Ark.  68.  Guilbert,  70  Ohio  St.  229. 

*  Constitution  of  Ohio,  art.  xii.  §  2;  *  Zanesville  v.  Richards,  6  Ohio  St. 
Zanesville  r.  Richards,  5  Ohio  St.  589,  589,  592,  per  Ranney,  C.  J.;  Hill  v. 
593;  Baker  v.  Cincinnati,  11  Ohio  St.  Hi^on^  lb.  243,  246.  A  similar  pro- 
534,  541,  per  Gholson,  J.;  Exchange  vision  m  the  Constitution  of  Indiana 
Biiik  of  Columbus  v.  Mines,  3  Ohio  St.  was  held  not  to  prevent  the  legislature 
1;  Hill  r.  Higdon,  6  Ohio  St.  243;  lb.  from  making  exemptions  in  respect  to 
520  The'  proviflion  of  the  Constitution  municipal  taxation.  Hamilton  v.  Fort 
of  this  State  is  that  "laws  shall  be  Wayne, 40 Ind. 491 ;  po8t,i  1369,  note. 
puBed  t^^wg  by  a  uniform  rule  all 
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formity  in  the  imposition  of  these  public  burdens,  and  the  tax  must 
be  uniform  upon  all  the  taxable  property  within  the  limits  of  the 
taxing  district.  If  the  tax  be  a  State  tax,  it  must  be  uniform  all 
over  the  State ;  if  a  county,  township^  or  city  tax,  it  must  be  uniform 
throughout  the  limited  territory  to  which  it  is  applicable.^  Hence, 
a  municipal  corporation  can  be  neither  required  nor  authorized  to 
levy  within  its  limits  a  tax  which  is  not  a  part  of  a  general  scheme 
of  taxation  throughout  the  State,  for  the  furtherance  or  promotion 
of  a  public  enterprise  in  which  the  people  of  the  State  are  interested 
and  which  is  not  merely  local  to  the  municipality.^ 

§  1368  (749).  Oonstitational  RestaictionB ;  Delegated  Authority; 
Uniform  and  Equal  Rate;  Kansas.  —  In  Kansas,  it  is  held  that  the 
taxing  power  is  a  legislative  power,  which  can  only  be  exercised  by 
the  legislature,  or  by  some  body  to  which  the  Constitution  authorizes 
the  legislature  to  delegate  legislative  power.  Under  the  Constitution 
the  delegation  of  legislative  power  is  limited  to  tribunals  transacting 
county  business  and  to  cities,  towns,  and  villages.'  Therefore,  the 
legislature  cannot  authorize  any  other  person  or  body  to  levy  taxes, 
even  for  local  assessments.* 

»  Per  Spear,  C.  J.,  in  Wasson  v.  642,  aff'd  53  Ohio  St.  658;  State  v. 
Wayne  County,  49  Ohio  St.  622,  635.  Krieghbaum,  9  Ohio  Cit,  Ct.  R.  619, 
See  also  Hubbard  v.  Fitzsimmons,  57  aff'd  54  Ohio  St.  615.  But  compare 
Ohio  St.  436,  447.  New  York   L.   Ins.  Co.  v,  Cuj^oga 

>  The  Ohio  AffricuUural  Experiment  County,  106  Fed.  Rep.  123.  But  a 
Station,  an  institution  controlled  by  a  hospital  belonging  to  and  controlled 
board  appointed  by  the  governor,  the  by  a  city  is  a  local  purpose  and  majr  be 
purposes  of  which  are  to  furnish  in-  supported  by  taxation  within  the  city, 
formation  to  the  people  of  the  State  at  Cincinnati  v.  Trustees  of  Cincinnati 
large,  is  of  a  general  and  not  of  a  local  Hospital,  66  Ohio  St.  440,  444.  A 
character,  and  must  be  supported  by  bureau  for  the  inspection  of  public 
general  taxation  throughout  the  State  offices  may  be  created  and  the  ex- 
under  the  provisions  of  the  Ohio  Con-  pense  charged  upon  the  several  counties 
stitution.  Hence,  a  statute  which  at-  to  be  paid  out  of  the  general  county 
tempts  to  authorize  any  county  to  funds  in  proportion  to  population 
raise  money  by  tax  withm  the  county  without  violating  the  provisions  of  the 
for  a  donation  to  secure  the  location  Ohio  Constitution.  State  v.  Shumate, 
of  the  institution  within  its  limits  is  an  72  Ohio  St.  487. 

attempt  to  tax  the  county  for  a  general  •  "  The  legislature  may  confer  upon 
public  purpose  and  is  unconstitutional,  tribunals  transacting  the  countv  busi- 
Wasson  v.  Wayne  County,  49  Ohio  St.  ness  of  the  several  counties  such  pow- 
622.  Under  the  Ohio  statute  and  ers  of  local  government  as  it  shall 
polity  the  erection  of  an  armory  for  deem  expedient."  Kan.  Const.,  1859. 
the  use  of  the  national  guard  of  the  art.  ii.  §  21.  "Provision  shall  be  made 
State  is  a  general  State  purpose,  and  b^  general  law  for  the  organization  of 
taxes  therefor  must  be  leviea  b^  uni-  cities,  towns,  and  villages;  and  their 
form  rule  on  all  taxable  property  in  the  power  of  taxation,  assessment,  bor- 
State,  and  cannot  be  limited  to  a  county  rowing  money,  contracting  debts,  and 
or  municipalitv.  Hubbard  v.  Fitz-  loaning  their  credit  shall  be  so  re- 
Simmons,  57  Ohio  St.  436;  State  v,  stricted  as  to  prevent  the  abuse  of  such 
Brinkman,  7  Ohio  Cir.  Ct.  R.  165;  power."  Kan.Const.,  1859,art.xii.  {5. 
Daniel  v.  Columbus,  8  Ohio  Cir.  Ct.  R.       *  A  statute  for  the  improvement  of 
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The  Constitution  of  this  State  also  declares  that  ''the  le^lature 
shall  provide  for  a  uniform  and  equal  rate  of  assessment  and  taxa- 
tion." ^  It  has  been  said  that  taxes  cannot  be  levied  by  an  equal 
and  uniform  rate,  except  by  assessment  upon  the  value.^  There 
must  be  equality  and  uniformity  throughout  the  State,  or  the  county, 
township,  city,  or  village  which  exercises  the  taxing  power.'    But 

amrUy  roads  provided  that  when  a  catUe  driven  into  a  State  from  outside 
maiority  of  the  resident  landowners  thereof  for  grazing  between  March  1st 
witnin  one-half  mile  on  either  mde  of  and  December  Ist,  is  imconstitutional 
any  regulariy  laid  out  road  within  the  for  lack  of  uniformity^  in  that  it  does 
toritorial  bounds  mentioned  in  the  not  tax  cattle  coming  mto  the  State  at 
petition,  should  petition  the  board  of  other  times.  Graham  v.  Chautauqua 
county  commissioners  of  any  county  County.  31  Kan.  473.  Township,  rc^, 
for  the  improvement  of  the  road,  it  and  other  taxes  levied,  pursuant  to 
should  be  tne  duty  of  the  county  com-  statute,  only  on  the  property  of  the 
miasioQers  to  appoint  three  road  com-  citizens  of  a  township,  ana  not  on  ron- 
miflsioners,  resident  landowners  of  the  residents  and  persons  and  corporations 
county,  to  take  charge  of  the  improve-  who  are  not  citizens,  is  void  for  in- 
ment.  In  payment  for  work  done  and  equality.  Marion  &  M.  R.  Co.  v.  Cham- 
materials  furnished,  the  act  authorized  plin,  37  Kan.  682.  Unplatted  lands 
those  road  commissioners  to  issue  cer-  within  the  city  limits  must  be  taxed 
tificates  bearing  interest.  One-third  at  the  same  rate  as  other  lands  for 
of  the  expense  of  the  improvement  was  city  purposes.  Mendenhall  v.  Burton, 
to  be  paid  out  of  the  general  county  42  Kan.  570 ;  Buffington  v.  Grosvenor, 
funds,  and  two-thirds  to  be  assessed  by  46  Kan.  730,  745 ;  Levitt  v.  Wilson,  72 
the  road  commissioners  against  lands  in  Kan.  160,  162. 

the  district  according  to  the  benefits.  It  was  held  to  be  unconstitutional 
The  court  construed  this  statute  as  \mder  this  provision  to  raise  the  fund 
mandatory  in  its  terms,  and  obliging  for  the  payment  of  salaries  and  ex- 
the  county  commissioners  to  proceed  penses  of  the  board  of  railroad  com- 
to  have  the  improvement  made  when  missioners  and  the  secretary  thereof 
a  petition  was  presented.  It  was  by  the  taxation  of  railroad  property  only. 
further  held  that  the  board  of  road  Atchison,  T.  &  S.  F.  R.  Co.  v.  Howe, 
oommissioners  appointed  under  the  32  Kan.  737.  The  assessment  of  rail- 
act  was  not  a  county  tribunal,  and  there-  road  property  by  the  local  assessors  at 
fore  the  legislature  could  not  delegate  full  value,  when  the  other  property 
to  it  any  legislative  authority  or  power  within  the  taxing  authority  is  as- 
to  levy  a  tax.  Wyandotte  County  v.  sessed  at  only  twenty-five  per  cent  of 
Abbott,  52  Kan.  148.  See  also  to  the  its  value,  violates  this  constitutional 
same  effect,  Hovey  v.  Wyandotte  provision.  Chicago,  B.  &  Q.  R.  Co.  v. 
County,  56  Kan.  577;  Parks  v.  Wyan-  Atchison  Coimty,  54  Kan.  781.  But 
dotte  County,  61  Fed.  Rep.  436;  First  where  railroads  within  the  State  were 
Nat.  Bank  v.  Wyandotte  County,  68  assessed  as  units,  and  the  result  was 
Fed.  Rep.  878.  Compare  Hutchinson  that  railroad  property  within  unor- 
r.  Leimbach,  68  Kan.  37,  44.  ganized    coimties    was    assessed    and 

'  Kan.  Const.,  1859,  art.  xi.  §  1.  taxed,  although  other  property  in  such 
As  to  the  construction  of  this  provi-  counties  escaped  taxation  by  reason 
sioo,  see  State  v.  Leavenworth  County,  of  lack  of  provision  for  the  assessment 
2  Kan.  61.  thereof,  it  was  held  that  the  constitu- 

*  Hines  v.  Leavenworth,  3  Kan.  186,  tional  provision  was  not  violated. 
200.  Francis  v.  Atchison,  T.  &  S.  F.  R.  Co., 

■  Hines  V.  Leavenworth,  3  Kan.  186;  19  Kan.  303,  314.  This  constitutional 
Midland  Elevator  Co.  v.  Stewart,  50  provision  does  not  prevent  the  legisla- 
Kan.378, 383.  But  see  Ottawa  County  ture  from  imposing  a  greater  penalty 
r.  Nelsoo,  19  Kan.  234,  237,  where  it  18  for  non-payment  upon  one  class  of 
remarked  that  the  Constitution  pro-  property  than  on  another.  Hence,  the 
vides  far  an  equal  rate,  and  not  for  constitutional  provision  is  not  violated 
uniform  or  equal  rule  of  assessment  by  classifying  railroads  as  personal 
or  taxation.     A  statute  which  assesses  property  and  imposing  a  penalty  for 
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this  constitutional  provision  does  not  prohibit  the  legislature  from 
authorizing  municipalities  to  require  a  license  tax  upon  occupations 
and  privileges,^  and  it  has  been  held  that  such  a  license  tax  may  be 
graduated  according  to  the  value  of  the  stock  of  merchandise  of  the 
person  taxed.^  Nothwithstanding  the  fact  that  the  language  of  the 
constitutional  provision  refers  to  assessments,  it  has  been  held  that 
special  assessments  on  property  benefited  by  a  local  improvement 
according  to  the  benefits  therefrom  are  not  within  its  operation.' 

§  1369  (750).  Oonstitational  Provisions  in  Louisiana;  Equality  and 
Uniformity.  —  The  Constitution  of  Louisiana  provides  that  "taxa- 
tion shall  be  equal  and  uniform  throughout  the  territorial  limits 
of  the  authority  levying  the  tax,  and  all  property  shall  be  assessed 
in  proportion  to  its  value  to  be  ascertained  as  directed  by  law."  * 

non-payment  as  in  the  case  of  non-  Kan.    617,    619;    Todd    v.   Atchison, 

payment  of  a  tax  on  personal  property.  9  Kan.  App.  251. 
although  a  smaller  penalty  is  exacted        *  La  Const.,  1898,  art.  225. 
for  the  non-payment  of  the  tax  on        The  Constitution  of  1845  contained 

other  real  property.     Missouri,  K.  &  the    following    provision:     "Taxation 

T.  R.  Co.  V,  Miami  County,  67  Kan.  shall  be  equal  and  uniform  throughout 

4li4 ;  Missouri,  K.  &  T.  R.  Co.  v.  La-  tAc  State.    All  property  on  which  taxes 

bette  County,  9  Kan.  App.  545.    The  may  be  levied  in  this  State  sliall  be 

fact  that  the  local  taxing  authorities  taxed  in  proportion  to  its  value  to  be 

have  refused  to  accept  the  canalization  ascertained  as  directed  by  law.     No 

of  the  State  Board  of  Equalization  in  one  species  of  property  shall  be  taxed 

making  a  levy  for  any  purpose  except  higher  than  another  species  of  eq[ual 

for  State  taxes,  does  not  violate  this  value  on  which  taxes  shall  be  levied, 

constitutional  provision.  Geary  County  The  legislature  shall  have  power  to 

V.  Missouri,  K.  &  T.  R.  Co.,  62  Kan.  levy  an  income  tax  and  to  tax  all  pei^ 

168.  ^  sons  pursuing  any  occupation,  trade, 

•  Leavenworth  v.  Booth,  15  Kan.  or  profession."  La.  Const.,  1845.  art. 
627,  634;  Fretwell  v.  Troy,  18  Kan.  127.  Similar  provisions  are  to  be 
271;  Ottawa  County  v.  Nelson.  19  found  in  the  Constitutions  of  1852,  art. 
Kan.  234,  241;  Newton  v.  Atchison,  123;  1864,  art.  124;  1868,  art.  118: 
31  Kan.  151;  State  v.  Topeka,  36  Kan.  and  1879,  art.  203.  The  Constitutions 
76;  Girard  v.  Bissell,  45  Kan.  66;  of  1879,  art.  206,  and  1898,  art.  229. 
Kansas  City  v.  Overton,  68  Kan.  560;  contain  provisions  in  regard  to  the 
Topeka  v.  Jones,  74  Kan.  164,  168.  lemjing  of  license  taxes  to  which  refer- 

•  In  re  Martin,  62  Kan.  638,  641.  ence  will  presently  be  made. 

'*The  provisions  of  the  Constitution  It  is  held,  following  the  construction 
w^ith  reference  to  taxation  have  no  of  the  Constitutions  of  1864  and  186S, 
application  whatever  to  this  class  of  that  notwithstanding  the  declaration 
cases.  And  it  w^ould  make  no  differ-  of  the  Constitution  of  1879,  that  ^'aU 
ence  if  these  sums  required  of  foreign  property  shall  be  taxed,"  &c.,  there  is 
insurance  companies  were  required  no  mandatory  obligation  on  the  legis- 
solely  for  the  purpose  of  swelling  the  lature  to  include  State  or  municipal 
general  revenue  fund."  Per  VaterUinej  bonds  as  subjects  of  taxation.  State  r. 
J.,  in  Leavenworth  v.  Booth,  15  Kan.  Board  of  Assessors,  35  La.  An.  651; 
627,  636.  The  exaction  of  a  fee  for  State  v.  Board  of  Assessors,  111  La. 
the  registration  of  dogs  is  not  within  982.  But  under  the  direction  of  the 
this  constitutional  provision.  State  v.  Constitution  of  1879  referred  to,  and 
Topeka,  36  Kan.  76.  the  further  provisions  of  that  Consti- 

•  Hines  v.  Leavenworth.  3  Kan.  tution  that  "the  following  property 
186;  Ottawa  County  r.  Nelson,  19  shall  be  exempt  and  no  other,  the 
Kan.  234,  240;    Tull  7>.   Royston,  30   capital  of  a  national  bank  invested  in 


1 1369        taxation:  constitutional  restrictions  2379 

Under  some  of  the  earlier  constitutional  provisions  of  this  State 
the  courts  appear  to  have  recognized  the  power  of  the  legislature 
to  classify  property  and  to  select  certain  classes  as  the  subjects  of 
taxation,'  but  under  later  Constitutions,  although  the  matter  does 
Dot  seem  to  have  been  made  the  subject  of  special  discussion,  the 
tendeDcy  of  the  courts  appears  to  have  been  to  hold  that  the  consti- 
tutional  mandate  requires  the  inclusion  of  all  property  except  such 
as  the  Constitution  expressly  declares  may  be  exempted.' 

But  the  constitutional  requirement  of  equality  and  uniformity 
applies  only  to  taxes  strictly  so  called  and  does  not  include  special 
(use$9ments  upon  property  benefited  in  proportion  to  the  benefits 
received.'    By  the  later  constitutions  of  this  State  the  legislature  is 

hondt  of  the  United  States  is  not  ex-  New  Orleans  v.  Commercial  Bank,  10 
empt  from  taxation.     The  capital  of  La.  An.  735;    St.  Anna's  Asylum  v. 
the  bank,  in  whatever  form  it  may  be  Parker,  109  La.  592. 
invested,  is  subject  to  taxation.    First        '  See  First  Nat.  Bank  v.  Board  of 
Nat.  Bank  v.  Board  of  Reviewers,  41  Reviewers,  41  La.  An.  181 ;   Parker  v. 
La.  .\n.  181.     A  similar  ruling  was  Sun  Ins.  Co.,  42  La.  An.  1172,  referred 
made  as  to  Stale  Ixmds  in  Parker  v.  Sun  to  above.    In  Parker  v.  North  British 
Ins.  Co.,  42  La.  An.  1172.     It  is  also  &  M.  Ins.  Co.,  42  La.  An.  428,  the  court 
held  that  shares  of  capital  stock  of  a  said    that    the    Constitution    contcm- 
manufacturing  corporation,  when  held  plates  two  kinds  of  taxes,  viz.,  property 
and  owned  by  an  msurance  company,  and  license  taxes.    It  was  held  that  a 
ire  ta.xable  as  part  of  the  assets  ana  tax  on  the  ''gross  receipts"  of  foreign 
capital  of  the  insurance  company,  al-  insurance  companies  was  not  a  license 
though  the  capital,   machinery,   and  tax,  but  a  property  tax,  or  more  prop- 
other  property    of    a   manufacturing  erly,    an    "income    tax";     and    that 
company  are   exempt  from   taxation  whether  or  not  the  legislature  might 
by  constitutional   provision.  State   v.  constitutionally  authorize  the  levy  of 
Board  of  Assessors,  47  La.  An.  1498.  an  income  tax  (a  question  which  was 
'  "To  be  uniform,   taxation  need  not  decided),  the  tax  must  embrace  the 
not  be  universal.    Certain  objects  may  income  of  aU,  and  cannot  single  out  a 
be  made  its  subject  and  others  may  be  particular  and   limited  class  and   re- 
ezempted  from  its  operation;   certain  auire  payment  of  the  income  tax  from 
occupations  may  be  taxed  and  others  tnat  class  while  exempting  all  others, 
not;  so  some  occupations  may  be  taxed  The  local  authorities  cannot  tax  the 
for  a  greater  amoimt  and  otners  for  a  property  of  non-residents  at  a  higher 
less;   but  as  between  the  subjects  of  rate  than  the  property  of  citizens  and 
taxation  in  the  same  class  there  must  residents.     Halloway  v.   Police  Jury, 
be  an  equalitv."    Per  CampbeUf  J.,  in  16  La.  An.  203.    The  exaction  by  orcu- 
State  V.  Poydras,  9  La.  An.  165,  167,  nance  of  twenty- five  cents  per  load 
168.    See  to  the  same  effect  State  v.  of  supplies  sold  by  growers  at  public 
Lathrop,  10  La.  An.  398;  New  Orleans  markets,  viewed  as  a  tax,  was  held  to 
r.  Dubarry,  33  La.  An.  481.     It  was  be  void  imder  the  Constitution  of  1879. 
held  that  foreign  corporations  might  State  v.  Blaser,  36  La.  An.  363. 
be  cla&nfied  by  themselves  and  taxed        '  Municipality  No.  2  v.  Dunn^  10 
at  a  different  rate  from  domestic  cor-  La.  An.  57;  New  Orleans  v.  Elhott, 
porations.     State  v.  Lathrop,  10  La.  lOLa.  An.  59;  Yeatman  v.  Crandell,  11 
An.  398.    Under  the    Constitution  of  La.  An.  229;    Matter  of  New  Orleans 
184.5,  art.   127,   the  legislature  might  Draining  Co.,   11   La.  An.  338,  372 
exempt  anv  property  it  saw  fit;  but  if  Wallace  v.  Shelton,   14  La.  An.  498 
it  taxed,  then  the  tax  was  required  to  State  v.  New  Orleans,  15  La.  An.  354 
operate  equally,  or  in  a  uniform  ratio  Matter  of  New  Orleans.  20  La.  An 
according    to    an    assessment    legally  497,  499;  Chamock  v.  Fordoche  &  G 
made  on  all  property  of  the  same  de-  T.  Spec.  Levee  Dist.  Co.,  38  La.  An 
flcriptioo  upon  which  a  tax  was  levied.  323;    Excelsior  Planting  &  Mfg.  Co 
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expressly  authorized  to  levy  license  taxeSy  but  b  directed  to  gradu- 
ate the  amount  to  be  collected  from  the  persons  pursuing  the  several 
trades,  professions,  vocations,  and  callings.^  Subject  always  to  the 
requirement  of  graduation,  it  has  been  held  that  under  the  require- 
ment of  the  Constitution  that  taxation  shall  be  equal  and  uniform 
throughout  the  territorial  limits  of  the  authority  levying  the  tax, 
taxation  by  license  must  he  equal  and  uniform  on  all  persons  of  the 
same  class.^  For  the  purposes  of  license  taxation,  the  legislature 
may  divide  trades,  professions,  vocations,  and  callings  into  classes, 
and  assess  a  license  tax  on  the  persons  composing  the  several  classes, 
provided  it  be  equal  and  uniform  on  all  persons  of  the  same  class.' 
It  has  been  said  tfiat  "graduating"  the  license  tax  under  the  constitu- 
tional requirement,  means  to  regulate  its  amount  according  to  the 
amount  of  the  grass  sales  of  the  licensee  or  on  some  other  basis  of 
proportion.^  But  the  application  of  this  constitutional  direction 
has  apparently  resulted  in  uncertainty  in  the  decisions.  The  earlier 
cases  appear  to  hold  that  the  legislature  is  the  sole  judge  of  the  neces- 
sity or  possibility,  and  also  of  the  method  of  the  graduation.^  But 
in  a  later  case  die  court  determined  the  question  of  the  possibility 
of  graduation  for  itself,  and  an  uniform  license  tax  imposed  on  all 

V.  Green,  39  La.  An.  455,  460;  Barber  New  Orleans  on  the  keepers  of  privaU 
Asphalt  Pav.  Co.  v.  Gogreve,  41  La.  markets  does  not  violate  the  constitu- 
An.  251 ;  Hill  v.  Fontenot,  46  La.  An.  tional  rule  of  eaualitv  and  uniformity 
1563,  1566;  Fayssoux  v.  Denis,  48  La.  in  taxation,  altnough  no  license  tax 
An.  850,  851 ;  Missouri,  K.  &  T.  Trust  at  all  is  imposed  on  sellers  of  meats, 
Co.  V,  Smart,  51  La.  An.  416,  424;  <&c.,  in  the  public  markets.  New  Or- 
Rosetta  Gravel  Co.  v.  Jollisaint,  51  La.  leans  v.  Dubarry,  33  La.  An.  481. 
An.  804,  808;  Shreveport  v,  Prescott,  *  P«"Prow«f»/,  J.,  in  State  r.  Ritten- 
51  La.  An.  1895.  berg,  112  La.  224,  225.     Licenses  for 

Special  assessments  on  property  keeping  places  for  "variety  perform- 
benefited  by  a  local  improvement  are  ances  '*  may  be  graduated  on  the  basis 
not  within  the  operation  of  the  pro-  of  the  population  of  the  locality.  State 
visions  of  the  Constitution  placing  a  v.  O'Hara,  36  La.  An.  93;  State  v. 
limit  upon  municipal  taxation.  Bar-  Schonhausen,  37  La.  An.  42. 
ber  Asphalt  Pav.  Co.  v.  Gogreve,  41  La.  •  State  v.  Liverpool,  L.  &  G.  Ins. 
An.  251,  263,  264;  Munson  v.  Atcha-  Co.,  40  La.  An.  463;  State  v.  Traders 
falaya  Basin  Level  Dist.,  43  La.  An.  15,  Bank,  41  La.  An.  329;  New  Orleans 
26.  Taxes  for  fevec  imrpo»e«  held  to  be  v.  O'Neil,  43  La.  An.  1182;  Browne 
governed  by  special  provisions  of  the  v.  Selser,  106  La.  691.  A  license  tax 
Constitution  of  1879,  art.  214,  and  not  on  all  peddlers  is  sufficientlv  graduated 
to  be  within  the  other  provisions  of  that  when  a  specified  sum  is  imposed  on 
Constitution.  Munson  v.  Atchafalaya  all  peddlers.  McClellan  v.  Pettigrew, 
Basin  Levee  Dist.,  43  La.  An.  15.  In-  44  La.  An.  356.  A  law  which  divides 
dex.  Levee  District.  insurance   companies   into   classes   ao- 

^  La.  Const.,  1879,  art.  206;  La.  cording  to  the  amount  of  premiums 
Const.,  1898,  art.  229.  received,  and  imposes  on  each  class 

'  Swords  r.  Baillio,  105  La.  328,  a  different  license  tax  complies  with 
332.  But  compare  New  Orleans  v.  the  constitutional  requirement  of  ^rad- 
Pontchartrain  R.  Co.,  41  La  An.  519.      nation.    State  v.  Liverpool,  L.  &  G. 

'  State  V.  O'Hara,  36  La.  An.  93;  Ins.  Co.,  40  La.  An.  463.  See  also 
Browne  v.  Selser,  106  La.  691.  A  State  v.  New  England  Mut.  Ins.  Co., 
license  tax  imposed  by  the  city  of  43  La.  An.  133. 
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dealers  of  a  certain  character  was  held  to  be  unconstitutional  be- 
cause the  license  was  not  graduated.^ 

The  legislature  may,  by  general  law,  delegate  to  municipal  cor- 
porations the  power  to  exact  license  taxes.^ 

§1370.  Equal  and  Uniform  Taxation;  ISissiasippi.  —  The  Con- 
stitution of  Mississippi  contains  provisions  requiring  taxation  to  be 
uniform  and  equal  and  property  to  be  taxed  in  proportion  to  its 
value*  The  constitutional  provisions  of  this  State  do  not  apply  to 
or  control  in  the  case  of  special  assessments  for  local  improvements 
based  upon  the  benefit  to  the  property  taxed.*    These  constitu- 

*  State  V,  Rittenberg,  112  La.  224,  be  taxed  in  proportion  to  its  value. 
225.  A  small  charge  of  twenty-five  The  legislature  may,  however,  impose 
eentB  imposed  on  laundries  to  cover  a  tax  per  capita  upon  such  domestic 
the  cost  of  inspection  as  to  cleanliness  animals  as  from  their  nature  and 
m  the  exercise  of  the  police  power  was  habits  are  destructive  of  other  prop- 
held  to  be  neither  a  tax  nor  a  license  erty.  Property  shall  be  ass^sed  for 
for  revenue.  New  Orleans  v.  Hop  taxes  under  general  laws  and  by  uni- 
Lee,  104  La.  GDI ;  New  Orleans  v.  form  rules  according  to  its  value.  But 
Sam  Kee,  107  La.  762.  A  similar  the  legislature  may  provide  for  a 
ruling  was  made  as  to  a  charge  for  the  special  mode  of  valuation  and  assess- 
'  inspectioo  oi  coal  oil.  Louisiana  State  ment  for  railroads,  and  railroad  and 
Board  of  Health  v.  Standard  Oil  Co.,  other  corporate  property,  or  for  par- 
107  La.  713.  ticular  species  of  property  belonging 

'  Alexandria  v.  White,  46  La.  An.  to   persons,    corporations   or  associa- 
449;   liuideville   v.   Baudot,   49   La.   tions  not  situated  wholly  in  one  county. 
An.  236;  Chicago,  St.  L.  &  N.  O.  R.   But  all  such  property  snail  be  assessed 
Co.  p.  Kentwood,   49   La.   An.   931.  at  its  true  value,  and  no  county  shall 
Hie  owner  oi  a  liquor  saloon  on  board  be  denied  the  right  to  levy  county  and 
asteamer  running  on  navigable  streams  special  taxes  upon  such  assessment  as 
between  New  Orleans  and  other  points  in  other  cases  of  property  situated  and 
cazmot  be  compelled  by  the  local  au-  assessed  in  the  county."    Miss.  Const., 
thorities  other  than  those  of  the  home   1890,  §  112.    The  former  Constitution 
port  of  the  vessel  to  ^y  a  license  tax  of  Mi^issippi  contained  provisions  as 
for  selling  spirituous  liquors.   State  v.  follows :       The   property   of   all   cor- 
Dennie,  51  La.  An.  608;  supra^  §  1363.  porations  for  pecuniary  profits  shsJl 
Under  the  Constitution  of  1897,  it  was  De  subject  to  taxation  tne  same  as 
held  that  the  taxing  power  of  a  mu-  that    of   individuals."      Miss.    Const., 
nidpality    was    limited    to    obtaining   1869,  art.  xii.  §  13.     ''Taxation  shall 
revenue   by  ad   valorem  or  property  be  equal  and  uniform  throughout  the 
taxes  and  licezise  taxes,  and  that  any  State.    All  property  shall  be  assessed 
^tute  or  ordinance  authorizing  anv  in  proportion  to  its  value  to  be  ascer- 
other      levy      was      unconstitutional,  tained    as   directed   by   law."      Miss. 
Hence,  it  was  held  that  an  ordinance  Const.,  1869,  art.  xii.  §  20. 
authorizing    the    exaction    of   certain        *  WiUiams  v.  Cammack,   27   Miss, 
rates  or  fees  from  each  person  selling  209;    Alcorn  v.  Homer,  38  Miss.  652; 
within  the  corporate  limits  but  with-  Daily  v.  Swope,  47  Miss.  367;   Yasser 
out  the  market  hotise  or  place  was  v.  George,  47  Miss.  713;    Nugent  v. 
invalid.     Mestayer  v.  Corrige,  38  La.  Jackson,    72    Miss.    1040;     Edwards 
An.  707.    See  also  State  v.  Blaser,  36  House  to.  v.  Jackson,  91  Miss.  429. 
La.  An.  363.     But  compare  New  Or-  IndeXf  Levee,  Mississippi.    In  Alcorn  v. 
leans  r.  Dubany,  33  La.  An.  481.  Homer,  38  Miss.  652,  the  court  said: 

•  ITie  proviaionB  of  the  present  Con-  "  It  is  perfectly  well  settled  that, 
itituiian  of  MisaiBsippi  are  as  follows:  where  any  particular  coimty  or  dis- 
"TaxatioQ  ahall  be  uniform  and  eaual  trict  is  to  oe  benefited  by  a  public 
throughout  the  State.    Property  snail  improvement,  the  inhabitants  of  such 
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tional  provisions  do  not  preclude  the  levying  of  a  privilege  or  occu- 
pation tax,  although  the  property  of  the  taxpayer  is  also  subject  to 
assessment  and  taxation.*  But  although  privil^e  or  occupation 
taxes  may  be  levied  and  occupations  and  businesses  may  be  classi- 
fied for  that  purpose,  all  the  persons  pursuing  the  same  profession 
or  occupation  must  be  subjected  to  the  same  tax.'  Municipal  taxes 
as  well  as  State  taxes  are  within  the  operation  of  the  provisions  of 
the  Constitution  requiring  taxation  to  be  uniform  and  equal,  and 
requiring  that  all  property  shall  be  taxed  according  to  its  value.' 
Under  the  Constitution  the  only  manner  in  which  a  tax  can  be  levied 
and  assessed  is  by  the  agency  of  the  assessors  provided  for  by  the 
Constitution,  and  an  assessment  by  these  assessors  is  a  prerequisite 
to  valid  taxation.^    Under  the  Constitution  of  1869,  it  was  held  that 

county  or  district  may  be  taxed  for  '  Adams  v.  Mississippi  State  Bank, 
the  whole  expense  of  the  improvement,  75  Miss.  701.  A  statute  which  im- 
in  proportion  to  the  supposed  benefit  poses  a  "docket  fee''  in  all  suits  and 
received  by  each,  and  that  in  this  re-  proceedings  in  the  courts  of  a  certain 
spect  no  limitation  has  been  placed  county,  which  is  to  be  applied  to  the 
upon  the  taxing  power  vested  m  the  pa3rment  of  judicial  salaries,  violates 
legislature."  In  Edwards  House  Co.  the  constitutional  requirement  of 
V.  Jackson,  91  Miss.  429,  it  was  held  equality  and  uniformity,  when  the 
that  as  the  constitutional  provision  is  same  courts  exist  in  other  counties 
not  applicable  to  special  assessments,  and  the  fee  is  not  exacted  therein, 
an  assessment  for  the  improvement  of  but  on  the  contrary  judicial  salaries 
a  street  levied  upon  abutting  property  in  these  coimties  are  paid  by  the  State. 
according  to  frontage  docs  not  violate  Murray  v.  Lehman,  61  Miss.  283. 
the  Constitution.  Although  the  Constitution  requires  the 

*  Clarksdale  Ins.  Agency  v.  Cole,  87  legislature  to  establish  a  public  free 
Miss.  637;  Attala  County  v,  Kelly,  68  school  s>'stem  as  a  State  institution, 
Miss.  40.  the  le^slature  may  authorize  a  mu- 

>  Holberg  v.  Macon,  55  Miss.  112;  nicipahty  to  establish  public  schools 
Clarksdale  Ins.  Agency  v.  Cole,  87  outside  of  that  system,  and  to  levy  a 
Miss.  637;  Coca  Cola  Co.  v.  Skillman^  tax  therefor  without  violating  the 
91  Miss.  677.  In  Adams  v.  Mississippi  constitutional  requirement  of  equality 
Lumber  Co.,  84  Miss.  23,  a  privilege  and  uniformity.  Chrisman  v.  Brook- 
tax  was  levied  by  statute  on  lumber  haven,  70  Mi^.  477.  The  provisions 
dealers,  but  saw-mill  operators  who  of  the  Constitution  of  1890,  quoted 
did  not  ship  lumber  out  of  the  State  supra,  that  property  shall  be  assessed 
were  excepted  therefrom.  It  was  held  in  proportion  to  its  value,  and  that 
that  the  statute  was  imconstitutional,  taxation  shall  be  equal  and  uniform, 
both  as  violating  the  principle  of  uni-  are  violated  by  a  statute  wliich  pro- 
formity  and  equality,  and  as  a  rcgula-  vides  that  no  city  or  town  shall  im- 
tion  of  interstate  commerce  in  viola-  pose  a  greater  tax  on  banks  or  solvent 
tion  of  the  Federal  Constitution.  By  credits  than  the  State  tax  of  the  same 
statute  an  additional  privilege  tax  of  year.  It  is  implied  that  all  property 
$10  per  mile  was  imposed  on  all  m  the  municipality  sliall  be  assessed 
railroad  companies  which  claimed  ex-  at  its  true  value,  and  that  the  tax 
emption  from  State  supervision  under  thereon  shall  be  equal  and  uniform, 
provisions  of  their  charters  fixing  Adams  v.  Mississippi  State  Bank,  75 
maximum    anf^     minimum    rates    of   Miss.  701. 

charge.  The  court  held  that  this  tax  *  By  the  Constitution  of  1869,  art-, 
was  discriminator^'  and  violated  the  xii.  §  20,  quoted  supra,  it  was  directed 
])rovisions  of  the  Constitution  of  1890,  that  all  property  should  be  **a»- 
$  112,  quoted  above.  Gulf  &  S.  I.  R.  sessed  in  proportion  to  its  value  to 
Co.  r.  .\dam8.  5K)  Miss.  559.  be  ascertained  as  directed  by  law." 
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the  svbjeds  of  taxation  mighi  be  classified  at  the  discretion  of  the 
legislature,  and  if  all  property  of  the  same  class  was  taxed  alike 
there  was  no  violation  of  the  equality  and  uniformity  required  by  the 
Constitution.  But  this  is  no  longer  the  rule  under  the  Constitution 
of  1890,  and  property  can  now  only  be  classified  in  the  manner  and 
to  the  extent  permitted  by  that  Constitution.^ 

In  an  action  by  the  State  revenue  suant  to  law.    Gulf  &  S.  I.  R.  Co.  v. 
^aii  to  recover  taxes  which  had  beem  Adams,  90  Miss.  559. 
omitted  from    the    assessment    roUs,  *  Adams  v.  Bank  of  Oxford,  78  Miss, 
it  was  held  that  there  could  be  no  532;    Adams  v,  Kuykendall,  83  Miss, 
recovery  unless  the   taxes  had   first  571.    It  was  at  first  neld  that  the  Con- 
been  entered    on    the    rolls   by    the  stitution  of  1869,  art.  xii.  §§  13,  20, 
proper  officer.    State  v,  Adler^  68  Miss,  did  not  oblige  the  legislature  to  tax  all 
487.  Cooper,   J.,    said:    ''Aside  from  property,  but  left  it  to  the  discretion 
these   [i.e.    local     assessments    and  of  the  legislature  to  select  the  sub- 
levee  taxes]  we  know  of  no  instances  jects  of  taxation.    Having  selected  the 
b  which  a  tax  upon  persons  or  prop-  property  to  be  subjected  to  taxation 
erty  is  due  the  State,   counties,   or  then  the  Constitution  required   that 
municipalities,    unless    the    property  the  tax  should  be  equal  and  uniform 
or  person  is  first  entered  upon   the  and  according  to  value.    But  it  was  also 
roUs  as  provided  and  required  Dvlaw."  held  that  the  provisions  of  art.  xii. 
To  the  same  effect.  State  v.  Thebo-  §  12,  which  declared  that  "property 
deaux,  &d  Bliss.  92;    State  v.  Vicks-  of  all   corporations   shall    be  suDJect 
burg  Bazdc,  69  Miss.  99;   Thebodeaux  to  taxation"  precluded  the  legislature 
r.  State,  69  Miss.  683.    The  Constitu-  from  thereafter  making  a  contract  to 
tioD  of  1890  provides  for  the  election  exempt    corporate    property    in    the 
of  assessors  by  the  different  counties  future.     The   Constitution   ^ve   the 
"in  the  manner  provided  bv  law  for  legislature  the  power  to  tax  it  or  not 
each  county  " ;  and  it  was  held  that  as  it  saw  fit,  and  it  could  not  surrender 
a  statute  which  authorized  the  State  that    power.     Hence,  the    legislature 
reveoue  agent  to  assess  for  ad  valorem  might  repeal  a  statute  which  declared 
taxes  property  within  the  State  that  that  certain  corporate  property  should 
has  escaped  taxation,  and  to  collect  be  exempt  from  taxation  for  a  period 
taxes  thereon,   delegates  the  powers  of  ten  years.    Mississippi  Mills  v.  Cook, 
and  duties    of    the    assessor    to    the  56  Miss.  40.    See  also  Attala  Countv 
revenue  a^ent  and  is  unconstitutional,  v.  Kelly,  68  Miss.  40;    Natchez,  J.  & 
as  departmg  from  the  constitutional  C.  R.  Co.  v.  Lambert,  70  Miss.  779; 
scheme  of  securing  equal  and  uniform  Gulf  &  S.  I.  R.  Co.  v.  Hewes,  183  U.  S. 
taxation  through  assessment  by  local  66.    But  the  court  reconsidered  Us  de- 
assessors   in   each   countv.     State  v,  cisions  in  these  cases  and  held  that  the 
Tonella,  70  Miss.  701.     A  statute  by  property  of  private  corporations  held 
which    the    lepslature    divides    lands  tor  gain  was  required  by  the  Constitu- 
into  classes,  and  assigns  an  arbitrary  tion  of  1869  to  be  taxed  in  the  same 
maximum    and    mimmum    value    to  manner  as  the  property  of  individuals, 
each  class,  and  confines  the  assessor  It  could  not  be  exempted.    Adams  v. 
to  the  limitation  so  fixed  in  making  Yazoo  &  M.  V.  R.  Co.,  77  Miss.  194, 
his  assessment,  violates  the  provisions  274.    See,  to  the  same  effect  under  a 
of  the  Constitution  of  1869,  art.  xii.  similar  provision  of  the  Alabama  Con- 
I  20,  supra,    Hawkins  v.  Blangum,  78  stitution.  Mobile  v.  Stonewall,  53  Ala. 
Miss.  97.     Where  an  additional  per-  570,  and   of    the   Iowa   Constitution, 
centage    tax    of    $10    per   mile    was  Davenport  v.  Chicago,  R.  I.  &  P.  R.  Co., 
impo^  on  railroad  companies  claim-  38  Iowa,  633.    In  Vicksburg  Bank  v. 
ing    exemption     from    State    super-  Worrell,  67  Miss.  47,  it  was  held  that  the 
visicm  under  charter  provisions  fixing  legislature  might  exempt  property  from 
maximum    and     minimum    rates    of  taxation,  and  that  therefore  it  might 
charge,  the  court  said  that  treating  impose  a  tax  upon  a  business  and  might 
the  charge  as  an  ad  valorem  tax,  it  provide  that  such  tax  should  be  a  sub- 
ivas  unconstitutional   because  it  was  stitute  for  all  other  taxes  on  the  means 
not  imposed  upon  an  assessment  pur-  and  property  employed  in  the  busi- 
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§  1371.  Oonstitational  Proyisioiui  as  to  Tazation;  Unifonnitj;  Pro- 
portion to  Value;  BfiBBouri.  —  In  Missouri,  it  is  provided  by  the 
Constitution  that  taxes  '*  shall  be  uniform  upon  the  same  class  of 
subjects  within  the  territorial  limits  of  the  authority  levying  the 
tax,"  and  also  that  ''all  property  subject  to  taxation  shall  be  taxed 
in  proportion  to  its  value."  *  It  will  be  observed  that  these  provisions 
merely  require  uniformity  upon  the  "class  of  subjects"  upon  which 
the  tax  is  levied.  Hence,  a  proper  and  legitimaie  classification  for 
purposes  of  taxation  and  the  application  of  special  rules  and  provi- 
sions to  each  class  is  not  prohibited  by  the  Constitution.^    But  the 

nesB.    But  a  hsiik  failing  to  pay  a  privi-  taxes  authorized  by  the  Constitution 

lege  tax  under  this  statute  was  not  to  be  levied  for  county  purpxjtses,  the 

exempt  from  other  taxation,  whether  coimty    authorities    might    **in   their 

State,  municipal,  or  coimty.    Bank  of  discretion  levy  and  collect  a  special 

Oxford  V.  Oxford,  70  Miss.  504.  tax  not  exceeding  fifteen  cents  on  eadi 

^  The  following  are  the  more  im-  $100  valuation  to  be  used  for  road  and 

portant    provisions    of    the    Missouri  bridge  purposes,  but  for  no  other  pur- 

Constitution   affecting   the   power   of  pose  whatever;    and  the  power  hereby 

taxation:   "The  taxing  power  may  be  given  said  county  courts  and  township 

exercised  by  the  genenELl  assembly  for  boards  is  declared  to  be  a  discretionary 

State  purposes,  and  by  counties  and  power.    This  constitutional  amendment 

other   municipal    corporations,    under  shall  not  apply  to  the  cities  of  St.  Louis, 

authority  granted  to  them  by  the  gen-  Kansas  City,  and  St.  Joseph."    It  was 

eral  assembly,  for  county  and  other  held  that  this  constitutional  amend- 

corporate     purposes."       Mo.     Const.,  ment  was  void  as  denying  the  equal 

1875,  art.  x.  §  1.    "Taxes  may  be  col-  protection  of  the  laws  in  violaHon  of 

lected  for  public  purposes  only.    They  the    Fourteenth    Amendment    to    the 

shall  be  uniform  upon  the  same  class  Unit<xi    States   Constitution,    because 

of  subjects  within  the  territorial  limits  Kansas  Hty  and  St.  Joseph  were  ex- 

of  the  authoritAT  levying  the  tax,  and  empt  from  its  provisions,  these  cities 

all  taxes  shall  be  levied  and  collected  forming  a  part  only  of  the  counties  in 

by  general  laws."    Const.,  1875,  art.  x.  which  they  were  located.     The  court 

§  3.    "  All  property  subject  to  taxation  expressed    the   opinion   that   the  ex- 

shsdl   be  taxed   in   proportion   to   its  emption  of  St.  Louis  did  not  affect  the 

value."    Const.,  1875,  art.  x.  §  4.    "  All  vahdity  of  the  amendment,  as  that  city 

railroad  corporations  in  this  State,  or  was  organized  for  purposes  of  county 

doing  business  therein,  shall  be  sub-  government  as  well  as  for  munidpu 

ject   to   taxation   for  State,    county,  purposes.    State  v.  Chicago,  B.  &  Q. 

school,  municipal,  and  other  purposes.  R.  Co.,  195  Mo.  228.    Of  this  decision 

on  the  real  and  personal  property  owned  it  may  be  observed  that  the  power  of 

or  used  by  them,  and  on  their  gross  taxation  conferred  was  discretionary 

earning,    their    net    earnings,    their  with  the  local  authorities,  and  no  de- 

franchises   and    their   capital    stock."  cision  of  the  Supreme  Court  of  the 

Const.,  1875,  art.  x.  §  5.     "The  gen-  Ignited  States  has  held  that  it  is  a 

eral  assembly  shall  not  impose  taxes  denial  of  the  equal  protection  of  the 

upon  counties,  cities,  towns,  or  other  laws  under  the  Federal  Constitution 

municipal   corporations   or   upon   the  for  the  people  of  a  State,  by  constitu- 

inhabitants  thereof,  for  county,  city,  tional  provision,  to  confer  discretionary 

town,    or   other   municipal    purposes,  power   of   taxation   upon    such   local 

but   may,  by   general    laws,    vest   in  taxing  authorities  as  they  may  deem 

the  corporate  authorities   thereof  the  expedient,  and  over  such  territory  as 

power  to  assess  and  collect  taxes  for  they  may  see  fit. 

such  purposes."    Const.,  1875,  art.  x.  ^  For  the  purposes  of  taxation  and 

§  10.  under  the  Missouri  Constitution  in- 

In  1900,  an  amendment  to  the  Con-  surance  companies  may  be  daseified  as 

stitution    of    Missouri    was    adopted  doing  business  for  a  profit,  or  as  mu- 

which  provided  that  in  addition  to  the  tual   benefit,  fraternal,  or  aaaessment. 
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constitutional  requirement  of  uniformity  is  violated  if  the  doMifi- 
cation  is  arbitrary  and  unreasonable,  and  a  fair  consideration  shows 
that  the  tax  in  fact  is  not  kid  upon  all  of  the  same  class  of  subjects 
within  the  jurisdiction  of  the  taxing  authority.  The  lack  of  uniform- 
ity may  be  emphasized  by  the  fact  that  the  tax  is  levied  upon  prop- 
erty at  an  arbitrary  rate  and  not  in  proportion  to  its  value  as  required 
by  the  Constitution.^    But  fees  and  charges  exacted  and  imposed 

lleDoe,  a  tax  of  two  per  cent  on  the  resident  of  legal  age,  but  provides  for 
premiums  of  old  line  companies  is  the  exemption  thereform  oj  all  persona 
valid  although  it  is  not  applicable  to  voting  at  the  election,  is  void/or  lack 
iflMaaonent  companies.  Northwestern  of  uniformity.  Kansas  City  v.  Whipple, 
MasQDic  Aid  Assoc,   v.  Waddill,    138   136  Mo.  475. 

Mo.  62S.  The  legislature  ma}^  pro-  Prior  to  the  Constitution  of  1875,  it 
vide  bv  statute  for  the  valuation  of  was  held  that  in  extending  Uie  city 
nUroad  j^roperiy  by  a  State  board  of  limits,  the  legislature  might  provide 
equalisation,  as  a  unit  throughout  the  that  no  subdivision  of  land  in  the  an- 
State,  and  then  authorize  that  board  nexed  territory  containing  over  five 
to  aseertain  the  value  of  such  propertv  acres  should  be  subiect  to  taxation  for 
in  each  local  taxing  district.  Such  citv  purposes.  This  provision  was 
method  of  taxation  does  not  violate  held  not  to  violate  the  requirement  of 
the  eoDstitutional  requirement  of  uni-  the  Constitution  of  1865  that  property 
formity.  State  v.  Severance,  55  Mo.  should  be  assessed  in  proportion  to 
378.  A  statute  imposing  a  coUaterai  value.  Kansas  City  v.  Cook,  69  Mo. 
aheritanee  tax  of  five  per  cent  on  the  127.  But  under  the  provision  of  the 
estates  of  all  persons  who  at  the  time  Constitution  of  1875  that  taxes  shall 
d  their  death  have  no  father,  mother,  be  uniform  upon  the  same  class  of 
wife,  legally  adopted  child,  or  direct  subjects  within  the  territorial  limits 
lineal  descendant,  is  upon  a  proper  and  of  the  authority  levying  Uie  tax,  no 
legitimate  classification,  and  is  not  such  provision  can  now  be  made. 
wd  for  lack  of  uniformity  under  the  Henice,  an  exemption  from  taxation  in 
CoDstitution,  although  the  tax  is  laid  cities  of  agricultural  lands  exceeding 
OD  ooOaUrals  only,  and  not  upon  as-  five  acres  is  unconstitutional.  Cope- 
eendants  or  descendants.  State  v.  land  v.  St.  Joseph,  126  Mo.  417,  428; 
Henderson,  160  Mo.  190,  217.  Westport    v.    McGee,    128    Mo.    152; 

*  A  statute  which  imposes  a  suc'  State  v.  Wardell,  153  Mo.  319;   Birch 
ceuion  tax  of  five  per  cent  on  the  v.  Plattsburg,  180  Mo.  413,  417.     In 
vhole  estate  of  decedents,  and  seven  assessing  railroad  property  for  taxation, 
lod  ooe^alf  per  cent  additional  on  all   the  same  rate  must  be  applied  as  is 
of  such  estates  in  excess  of  $10,000,  applied  to  the  general  property  of  in- 
violates  the  constitutional  requirement  dividuals.    State  v.  Missouri  rac.  R. 
of  uniformity.  Tlie  classification  and  Co.,  92  Mo.  137. 
regulation  of  the  rate  by  amount  is  ar-        A  statute  which  provided  that  per- 
bitranr   and   imreasonable.     State  v.  sons    should    be    licensed,    and    that 
Switiler,    143   Mo.   287.    See  to   the  stamps  for  the  payment  of  a  so-called 
same  effect  under  the  Ohio  Constitution,  special  license  tax  should  be  issued  to 
State  r.  Ferris,  53   Ohio  St.  314.    A  tnese  licensees  only,  and  by  them  af- 
city  ordiinaiice  which  imposes  a  "  license  fixed  to  liquors  at  the  rate  of  ten  cents 
tax  of  one  percent  per  annum  upon  the  per  gallon,  but  which  by  its  terms  was 
goods,  wares,  and  merchandise  of  any  only  applicable  to  persons  manufac- 
readent  of  said  city"  imposes  an  ad  tunng    liquors  withm  the   State  for 
valorem  property  tax,  which  can  only  sale  in  the  State  and  persons  inaport- 
be  leviea  on  all  personal  property  in  ing  liquors  for  sale  within  the  State, 
the  dty,  and  is  void  for  lack  of  uni-  was  held  to  be,  not  a  mere  police  regu- 
formity.    Brookfield  v.  Tooey,  141  Mo.  lotion,  but  a  statule  levying  &  tax  for 
619.    Sec  also  Troy  v.  Harris,  102  Mo.   revenue    purposes    on    property,    and 
App.  51.     A  statute  which  imposes  a  therefore  void  both  for  lack  of  uni- 
pou  tax    of    $2.60   in   years  when  a  formity  under  the  Constitution,  and 
geoenl  Section  is  had  upon  each  male  also  because  the  property  was  noi 
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by  the  State  in  the  exerdte  of  the  police  power  for  the  cost  of  iospec- 
tioti,  when  reasonable  in  amount  and  fairly  proportioned  to  the  cost 
of  inspection,  are  not  taxes  within  the  constitutional  requirements 
of  un^ormity  and  assessment  in  proportion  to  value.' 

The  constitutional  requirements  of  uniformity  and  taxation  in 
proportion  to  value  have  no  application  to  special  assesamenta  for 
local  i-mprovemetUs  levied  in  proportion  to  the  benefits  received,' 

The  constitutional  provisions  of  this  State  do  not  preclude  the 
State  from  imposing  and  collecting  an  ad  valorem  tax  on  property 
used  in  a  calling,  and  at  the  same  time  imposing  and  collecting  a 
license  tax  on  the  pursuit  of  the  calling  as  a  condition  of  the  right  to 
carry  it  on,  and  this  power  may  be  delegated  to  municipal  corpora- 
tions.'   For  purposes  of  license  taxes,  pursuits  and  occupaiions  way 

taxed  in  proportion  to  its  value.    Stat«  tutional    prohibition    against    levying 

V.  fiengitch,  170  Mo.  81.  taxes  for  municipiU  purposes,  impoee 

A  law  wliich  purported  to  provide  the  cost  of  the  police  on  the  city  and 

for  the  inspection  of  beer  pro\-ided  that  direct  the  city  to  levy  a  tax.     State 

&  ccrtaia  fee  should  be  paid  into  the  v.  Mason,  153  Mo.  23.    Wairr  ratea  Tor 

State  treasury  by  the  manufacturers  water  supplied  by  a  municipality  to  a 

of  beer  for  the  inspection  thereof.   Such  couBumer  are  in  tne  nature  of  a  toll  for 

tecs    in    the    aggregate    amounted   to  eervicea  rendered  and  are  not  a  tax, 

S500,U00  per  annum  more  than  the  ex-  and  a  higher  charge  to  one  person  than 

pcnsc  of  inspection.     It  was  held  that  to   another  is  not   prohibited   by  the 

the  fee  was  a  tax  and  as  such  was  un-  constitutional   requirement  that  taxes 

ConHtitutional,  being  neither  levied  on  shall  be  unifoim  upon  the  same  class 

the  property  in  proportion  to  its  value  of  subjects.    St.  Louis  Brening  Assoc, 

nor  upon  an  equal  and  uniform  basis,  v.  St.  Louis,  140  Mo.  419. 
State  V.  Eby,  170  Mo.  497,  526.  '  Garrett  r.  St.  Louis,  25  Mo.  fiOS; 

'  State  V.  Vickens,  186  Mo.  103, 107  Egyptian  Levee  Co.  v.  Hanlin,  27  Mo. 

(factory     inspection);      St.    Louis    v.  495;    Farrar  v.  St.  Louis,  80  Mo.  379, 

LiesBing,   100  Mo.  464,  487  (milk  in-  390;  St.  Joseph  ».  Owen,  110  Mo.  445. 

spection):      St.     Louis    v,     Grafeman  455;   Morrison  v.  Morev,  146  Mo.  543, 

Dairy   Co.,    190   Mo.   492,   506    (milk  564;    Kansas  Qly  v.  Bacon,   147  Mo. 

inspection).  259,   282;    Thornton   r,   Clinton,   148 

A  per  cajnta  charge  imposed  upon  Mo.  648,  663;    Meier  v.  St.  Louis,  ISO 

the  regUtrahan  and  liixnging  of  dogt  is  Ho,   391,  408;    Heman  Const.  Co.  f. 

an  exercise  of  the  police  power,   and  Wabash   R.   Co.,   206   Mo.    172,   179; 

does  not  eome  within  the  requirement  Fruin-Bambrick  Const.  Co.  v.  St.  Louis 

of  the  Constitution  that  property  shall  Shovel  Co.,  211  Mo.  524,  532. 
be    taxed    in    proportion    to    value,         •  American  Un.  Exp.  Co.  v.  St.  Jo- 

Carthage  v.  Rhodes,  101  Mo.  175.    Al-  seph,  66  Mo.  675;   St.  Louis  v.  Green, 

though  the  Constitution  prohibits  the  70   Mo.  562;   St.  Joseph  v.  Emst,  95 

tegialalure     from     levying     taxes     for  Mo.   360,  367;   Aurora   v.   McGannoo, 

"municipal    purpoBPs"     (Mo.    Const.,  138  Mo.  38,  45;   Springfield  v.  Smith, 

1875,  art.  x.  jf  10),  the  legislature  may,  138  Mo.  645,  654. 

without  violating  any  constitutional  Under  the  Constitution  of  1865  it 
provision,  require  the  expense  of  all  was  held  that  the  direction  that  prop- 
elections  held  within  a  municipality  erty  subject  to  taxation  shall  be  taxed 
to  be  paid  by  it.  State  v.  Owsley,  122  in  proportion  to  its  value,  did  not  pre- 
Ho.  (&:  State  v.  St.  Louis  Board  of  elude  the  le\-y  of  capUation  or  ineomi 
*■-*■ — * — u  141  Mo.  45,  49.  Poliee  ex-  taxes.  Glasgow  v.  Rowse,  43  Mo.  479. 
p.  incurred  in  the  exetdae  <rf  Nottrithstanding  the  providons  of  the 
.■  1  ^^^  j^  theaxerciBO  Constitution  of  1875,  a  city  may  be 
or,  and  the  le^iU-  uithoriied  by  statute  to  levy  and  col- 
...j:.^  the  eautH-  lect  from  the  some  person  (1)  a  tax  oo 
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he  dassified,  but  license  taxes  are  otherwise  within  the  provisions  of 
the  Constitution,  and  must  be  uniform  on  the  same  class  of  subjects 
within  the  limits  of  the  authority  levying  the  tax.* 

§  1372  (746).  Oonstitatioaal  BestrictioxiB;  Tazation  for  "  Oorporate 
Porposai "  by  "Oorporate  AuthoritieB  " ;  lUiiiois.  —  The  present  and 
fonner  Constitutions  of  Illinois  contain  a  provision  to  the  effect 
that  the  "corporate  authorities"  of  cities  may  be  vested  by  the  leg- 
islature with  power  to  assess  and  collect  taxes  for  "corporate  pur- 
poses."*   According  to  the  uniform  course  of  decision  in  Illinois, 

his  property;  (2)  a  vehicle  tax  for  the  mainder  of  the  city  is  void  for  lack  of 
privilege  of  using  the  streets;  (3)  a  uniformity.  St.  Louis  v.  Spiegel,  75 
tax  on  the  business  or  occupation.    St.  Mo.  145. 

Louis  V.  Wcitzel,  130  Mo.  600,  619.  A    city   had    authority   to   license 

'  St.  Louis  r.  Steinberg,  69  Mo.  289 ;    "  merchants ''  and  enacted  an  ordinance 
St.  Louis  V.  Spiegel,  90  Mo.  587;   St.  imposing   a   license   tax   on   produce 
Louis  V.  Bowler,  94  Mo.  630;  St.  Louis  dealers.     It  was  held  that  the  statu- 
T.  CoMolidated  Coal  Co.,  113  Mo.  83,  tory  authority  justified  the  levy  of  the 
8$.  Compare  Kansas  City  v,  Richard-  license  tax  upon  produce  dealers  as 
80Q,  90  Mo.  App.  450.     A  license  tax  they  were  merchants,   but  that   the 
levied  on  all  sewing  machine  agents  is  license  tax  was  void  for  lack  of  uni- 
on a  legitimate  classification  and  is  formity  because   all   merchants  were 
miifonD  within  the  meaning  of  the  not  subjected  to  it.     Kansas  City  v. 
Constitution.    St.  Louis  v.  Bowler,  94  Crush,  151  Mo.  128.    In  Missouri  it  is 
Mo.  630.    An  ad  valorem  tax  on  the  the  settled  rule  that  the  liquor  business 
jrott  anntuU  receipts  of  express  com-  may    be    prohibited    absolutely,    and 
jania  upon  business  done  within  the  that,    notwithstanding    the    constitu- 
dtv  is  not  void  for  lack  of  uniformity,  tional  requirements  as  to  taxation,  the 
although  the  license  tax  on  merchants  State  may  exact,  or  provide  for  the  ex- 
is  levied  upon  a  different  basis.    Ameri-  action  of,  a  charge  for  the  privilege  in 
can  Un.  Exp.  Co.  v.  St.  Joseph,  66  Mo.  its  discretion.    Such  a  charge  is  not  a 
675.    A  license   tax   on  vehicles  for  tax,  but  is  a  condition  of  carrying  on  a 
trade  and  traffic  using  the  streets  is  not  business    which    otherwise    might   be 
void  for  lack  of  uniformity.    St.  Louis  prohibited.    State  v.  Hudson,  78  Mo. 
V.  Green,  70  Mo.  562.    A  city  ordinance   302;    State  v.   Bixman,    162   Mo.    1; 
vhich  imposes    a    license    of    $2    on  State  v,  Seebold,  192  Mo.  720,  727. 
merchants  with  a  stock  of  less  than        *  The  full  text  of  these  constitu- 
11,000  and  of  $3  on  merchants  with  a   tional  provisions  is  as  follows:    ''The 
greater  stock  does  not  violate  the  con-  corporate     authorities     of     coimties, 
fltitutional  requirement  of  uniformity,  townships,     school  districts.       cities. 
Hie  license  tax  maybe  proportioned   towns,   and    villages   may  oe  vested 
to  the  value  of  the  privilege  without  with  power  to  assess  and  collect  taxes 
destit^ring  its  imiformity.     Aurora  v.  for  corporate  purposes;   such  taxes  to 
McGannon,    138   Mo.   38.     A  statute   be  uniform  in  respect  to  persons  and 
which  authorizes  the  levy  of  a  poU  tax  property  within  the  jurisdiction  of  the 
of  12.50  for  road  purposes  in  road  dis-  txxiy  imposing  the  same.     And  the 
tricts  organised   unoer  it  on  all  in-   general    assembly    shall    require    that 
habitants    between  ^  twenty-one    and  all  the  property  within  the  limits  of 
flxty  years  of  age  is  not  unconstitu-  municipal    corporations,  belonging  to 
tiooal  for  lack  of  uniformity,  although  individuals,  shall  be  taxed  for  the  pay- 
the  poU  tax  for  road  purposes  in  the  ment  of  debts  contracted  imder  au- 
remainder  of  the  county  is  $2  on  per-  thority  of  law.'*    Illinois  Const.,  1848, 
■008  between    twenty-one   and    nfty  art.  ix.  §  5. 

Teara  of  age.  Sltin^g  v.  Hickman,  172  In  the  Constitution  of  1870,  a  con- 
Mo.  237,  258.  A  license  tax  of  $100  siderable  change  in  the  language  of 
190a  meai  deaiers  in  one  part  of  the  this  provision  was  made  and  it  now  is 
crty,  and  of  S25  on  those  in  the  re-  as   follows:    "The    general    assembly 


2388  MUNICIPAL   CORPORATIONS  §  1372 

this  constitutional  provision  is  to  be  construed  as  a  limitation  upon 
the  power  of  the  legislature  to  delegate  the  right  of  corporate  or  local 
taxation  to  any  other  than  the  corporate  or  local  authorities;  and 
by  the  phrase  '^corporate  authorities"  must  be  understood  those 
municipal  officers  who  are  either  directly  elected  by  the  people  to  be 
taxed,  or  appointed  in  some  mode  to  which  they  have  given  their 
consent*    The  consent  of  the  people  to  the  exercise  of  corporate 

may  vest  the  corporate  authorities  of  v.  Knopf,  171  111.  191,  199;   Giveos  v. 

cities,  towns,  and  villages  with  power  Chicago,    188    111.    348;     Morgan    r. 

to  make  local  improvements  by  special  Schusselle.  228  111.  106.  112.    See  also 

assessment,  or  by  special  taxation  of  Chicago,  D.  &  V.  R.  Co.  r.  Smith,  62 

contiguous    property,     or    otherwise.  111.  268. 

For  all  other  corporate  purposes,  all  The  constitutional  provision,  as 
municipal  corporations  shall  be  in-  construed  by  the  courts,  does  not  pro- 
vested  with  authority  to  assess  and  hibit  the  creation  by  statute  (x  a 
collect  taxes;  but  such  taxes  shall  be  hoard  of  local  improvements  in  cUies 
uniform  in  respect  to  persons  and  prop-  which  is  charged  with  the  duty  of 
erty,  within  the  jurisdiction  of  the  Dody  initiating  public  improvements  and 
imposing  the  same."  Illinois  Const.,  preparing  an  ordinance  therefor  for  sub- 
1870,  art.  ix.  §  9.    There  is  a  further  mission  to  the  council,  since  the  adop- 

Srovision  in  the  Constitution  of  this  tion  of  the  ordinance  by  the  council 

tate  prohibiting  the  legislature  from  lies  at  the  foundation  of  the  improve- 

itself  imposing  taxes  upon  municipal  ment  proceeding  and  that  is  a  munici- 

corporations    or    the    inhabitants    or  pal  act.     Givens  v.  Chicago,  188  HI. 

property   thereof   for  corporate    pur-  348.    See  also  White  v.  Chicago,  188 

poses.     Illinois  Const.,  1870,  art.  ix.  111.  392,  395. 

9  10.  Under  this  provision  of  the  Consti- 

These  provisions  of    the  two  con-  tution,  it  was  held  that  a  citv  could 

stitutions  are  substantially^  identical  so  not  be  compelled  to  incur  d&fts  and 

far  as  concerns  the  question  now  un-  issue  iis  bonds  without  the  consent  of 

der  consideration.    O  Brien  v.  Wheel-  the  corporate  authorities.    In  the  case 

ock,  184  U.  S.  450^  486.    It  has  been  of   Lincoln    Park    the   commissionerB 

said  that  the  pro\n8ion  of  the  Consti-  were  created  by  the  legislature,  were 

tution  of  1870,  quoted  supra,  does  not  not  under  the  control  of  the  coipora- 

relate  to  counties,  but  solely  to  taxes  tion,  and  had  the  power  to  make  pur- 

f or  cities,  towns,  and  villages.    Wether-  chases  of  lands  for  the  park;    and  to 

ell  V,  Devine,  116  111.  631.  pa^  for  such  purchases,  the  city  was 

*  Weigh tman  v.  Gark,   103  U.  S.  to  issue  to  them  its  bonds.    The  court 

256;    Hartcr  v.  Kemochan,  103  U.  S.  held  that  they  were  not  the  corporate 

562,  570;    O'Brien  v.  \Vheelock,   184  authorities   of   the  city^    and    refused 

U.  S.  450,  487,  aflf'g  95  Fed.  Rep.  883;  a   mandamus  to  the  city  authorities 

People  V,  Cliicago,  51  III.  17,  30;    Har-  to  issue  the  bonds.    People  [v.  Chicago, 

ward  V,  St.  Clair  &  M.  Lev<}e  &  Dr.  51    111.    17.      A    statute    attempting 

Co.,  51  111.  130;    Gage  v.  Graham,  57  mandatorily  to  validate  a  void  issue  of 

111.  144 ;    Hessler  v.  Drainage  Com'rs,  boruis  and  to  provide  for  their  coUco- 

53  111.  105;    Lo\nngton  v.  Wider,  53  tion  from  a  town  construed  as  an  at- 

111.  302;    Wider  v.  East  St.  Louis,  55  tempt  by  the  legislature  to  impose  a 

ni.    133;    Madison    County    Court  v.  tax  without  the  consent  of  the  local 

People,  58  III.  456,  463 ;  School  Trustees  authorities  and  held  imconstitutional. 

w.  People,  63  III.  299;  Decker  v.  Hughes,  Marshall  v.  Silliman,  61  111.  218.   Index, 

68  111.  33,  44;  People  v.  Dupu>i;,  71  III.  Curative  Ad. 

651,  653;  Updike  v.  Wriglit,  81  III.  49,        A  statute  which  provided  for  the 

53;    People  v.  Mc Adams,  82  III.  356,  appointment  of  police  commissioners  for 

360;  Gaadis   v.  Richland   County,   92  the  cUy  of  East  St.  Louis  named  the 

lU.  119;  Cornell  v.  People,  107  IlL  372;  commissioners,   gave  them  charge  of 

Mather  v.  Ottawa,  114  III.  659,  664;  the  police,  authorized  them  to  certify 

Wetherell    v.    Devine,    116    III.    631;  to  the  city  authorities  ^e  amount  of 

Snell  V,  Chicago,  133  III.  413;    People  the  expense,  and  prohibited  the  city 
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powers  may  be  given  by  a  vote  upon  the  question  of  the  adoption  of 

a  statute;  after  a  favorable  vote  as  prescribed  by  law,  the  persons 

authorities  from  appointing  or  inter-  the  purpoee  of  giving  aoceBS  to  farm 
fering  with  the  pohce  force,  held  to  lands  immediately  adjoining.    Morgan 
be  imoonstitutional    imder    the    pro-  v.  Schusselle,  228  III.  106. 
virions  of  the  Constitution  of   1848,  The  library  board  of  Chicago^  con- 
quoted   supra.   Lovington    v.   Wider,  sisting  of  nine  members  appointed  by 
53  111.  302;    People  v.  Canty,  56  III.  tlie  mayor,  with  the  approval  of  the 
33:  Wider  v.  East  St.  Louis,  55  111.  city  council,  and  removable  by  him, 
133;   Hinse  v.    Peodle,   92   111.   406.  with    the    consent    of    the    council, 
Under  a  statute  whicn  named  the  first  are  not  the  corporate  authorities  of 
directon  and  provided  that  the  free-  Chicago,   and   cannot  levy  a  Ubrary 
holdera  in  certain   townships  should  tax.     Chicago   v.   Cook  County,    136 
elect  their    successors,    the    Wabash  111.  App.  120,  123. 
River  Levee  Directors  were  held  to  be  Unaer  the  clause  of  the  constitu- 
i  ]irivate  eorporaiian  and  incapable  of  tional  provision  of  1848,  art.  ix.  §  5, 
leeoring  a   delegation    of   power   to  quoted    above,    that    the    legislature 
Icry  a  tax.      Wabash    River    Levee  shall  require  that  all  the  property 
Directors   v.    Houston,    71    111.    318.  within   the   limits   of  municipal   cor- 
Where  a  building  was  erected  under  porations    belonging     to    individuaLs 
the  will  of  a  testator  as  a  private  school  shall   be  taxed   for   the  payment   of 
house  and  place  of  worship,  the  legisla-  debts  contracted  imder  authority  of 
ture  cannot,  by  statute,  create  a  school  law,"    the   legislature   might   provide 
district  for  the  support  of  such  school,  by    statute    that    the    State    auditor 
provide  for  the  election   of  trustees  should  ascertain  the  interest  on  town 
therein,   and    invest   them   with    the  and    other    bonds    and    certify    the 
taxing  power.     People  v,  McAdams,  amount    to    the    county    clerk    who 
82111.356.           ^  should    thereupon    extend    the    tax 
Statutes  naming  drainage  commis-  upon  his  books.    This  is  a  mere  pro- 
noners  with  authority  to  make  im-  vision   for   the   collection  of  the   debt 
provementa  and  to  certify  the  cost  of  pursuant  to  the  express  provision  of 
the  same  to  the  county  treasurer  for  the  Constitution.    Dunnovan  v.  Green, 
collection  by  taxation  neld  to  be  un-  57  111.  63.     A  similar  authority  may 
eoostitutional.     O'Brien  v.  Wheelock,  be  exercised  by  the  legislature  under 
184  U.  S.  450,  487,  aff'g  95  Fed.  Rep.  the  Constitution  of   1870.     Decker  v, 
883;   Hessler  v.  Drainage  Com'rs,  53  Hughes,  68  111.  33.    Where  a  debt. has 
HI.  105;  Gage  v.  Graham,  57  111.  144.  been  voluntarily  incurred  by  the  mu- 
As  to  the  formation  of  drainage  dis^  nicipality,  the  legislature  may  select 
trids  under  the  amendment  to   the  the  agent  to  raise  the  means  of  paying 
Constitution  of  1870,  art.  iv.  §  31,  au-  the  same  by  taxation.     Neither  the 
thoriiing  the  legislature  to  ^'provide  Constitution  of  1848  nor  that  of  1870 
for  the  organization  of  drainage  dis-  imposes    any    restriction    upon    this 
tricts,"  see  Blake  v.  People,  109  111.  power.    Decker  v.  Hughes,  68  111.  33. 
504;   Owners  of  Lands  v.  People,  113  Cities  imder  the  General  Incorpora- 
Ifl.  296;    Wilson  v.  Chicago  Sanitary  tion  Act,  prior  to  the  Act  of  1871,  were 
Dist.,  133  111.  443;    People  v.  Nelson,  not  restncted  as  to  the  amount  of 
133  111.  565.     Drainage  commissioners  taxes  to  be  raised  for  sewerage  in  any 
elected    in  a  drainage  district   which  fiscal  year.    Hale  v.  People,  87  111.  72. 
embraces  several  towns,  are  not  the  The  constitutional  provisions  relating 
ccnporate  authorities  of  such  towns,  to  the  uniformity  of  taxes  has  rei^>ect 
ana  cannot  be  authorized  by  statute  to  the  laws  which  may  be  passed  for 
to  impose  on  any  town  without  its  the  imposition  of  taxes,  and  not  to 
coosent  a  burden  which  requires  re-  the  particular  working  of    the  laws, 
sort  to  taxation  to  remove  it;    and  Spencer  v.  People,  68  111.  510;    Mur- 
thiB   18   true    although   the   drainage  pny  v.  People,  120  111.  234.    A  licence 
commisBionerB    are    not   vested    with  fee  imposed  ui)on  a  certain  business 
the  power  to  levy  taxes  to  discharge  or  occupation  is  not  unconstitutional 
the  burden.    ITie  expense,  in  this  case,  if  the  fees  are  uniform  as  to  all  persons 
was  for  conBtructing  a  bridge  across  of  the  same  class,  as  here,  brokers,  in 
a  ditch  by  the  side  of  a  highway  for  a  city.    Braun  v.  Chicago,  110  111.  186. 
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named  in. the  statute  become  corporate  authorities  who  may  exer- 
cise the  power  of  taxation.^  As  construed  by  the  courts,  the  effect 
of  this  constitutional  provision  is  to  limit  taxatioYi  by  municipalities 
to  local  or  corporate  purposes;  and  a  "corporate  purpose,"  as  defined 
by  the  courts,  is  one  that  is  germane  to  the  objects  for  which  the 
municipality  was  created,  or  having  a  legitimate  connection  with 
those  objects  and  a  manifest  relation  thereto.'  But  this  constitu- 
tional provision  does  not  confine  the  legislature  to  any  (particular 
corporate  authorities  or  to  any  then  known  instrumentalities  of 
that  character.  It  may  create  every  conceivable  kind  of  corporate 
authority,  and  may  endow  them  with  the  powers  of  pre-existing  cor- 
porate authorities,  except  in  so  far  as  it  may  be  restrained  by  other 
provisions  of  the  Constitution.  Hence,  several  towns  may  be  united 
in  one  district  for  the  specific  purpose  of  establishing  and  maintain- 
ing a  public  park  and  the  corporate  authority  of  the  district  so  created 

^  People  V.  Salomon,  51  111.  37,  51 ;  meaning  of  the  constitutional  provision 

Lee    V.    Ruggles,    62    111.    427,    430;  referred    to    in   the    text.     See  also 

Cornell  V.  People,  107  III.  372;  Weth-  People  v.  Dupuyt,  71   111.  651.    But 

erell  v.  Devine,  116  111.  631;    People  compare  Livingston  Ck)unty  v.  Darling- 

V.  Knopf,  171  111.  191.    After  the  peo-  ton,   101  U.  S.  407,  414,  where  the 

pie  of  a  municipality  have  adopted  a  Supreme  Court  of  the  United  States 

statute  providing  for  the  appointment  appears  to  have  been  of  the  contrary 

of  taxing  authorities  in  a  prescribed  opmion. 

manner,  the  legislature  cannot  change        The  devdopment  of  water  power  for 

the  manner  of  appointment.     Cornell  manufctcturing  purposes  is  not  a  cor- 

V.  People,  107  111.  372.  porate   purpose   ol   a  city  for  which 

'  Taylor  v.  Thompson,   42  111.  9;  bonds  can  be  issued  and  the  power  of 

Livingston  County  v.  Weider,  64  111.  taxation  exercised.    Mather  v.  Ottawa, 

427;    People  v.  Dupuyt,  71  111.  651,  114  111.659.    See  also  Ottawa  v.  Carey, 

655;    Hackett  v.  Ottawa,  99  111.  86.  108  U.  S.  110.    But  compare  Hackett 

A  tax  for  a  corporate  purpose  has  been  v.  Ottawa,  99  U.  S.  86.    The  payment 

defined  to  be  a  tax  to  be  expended  in  of  a  ddft  which  was  not  incurred  by 

a   manner   which   shall   promote   the  the  municipality  and  for  which  it  is 

general  prosperity  and  welfare  of  the  not    responsible    is   not   a   corporate 

municipality  which  levies  it.     Weth-  purpose  for  which  it  may  be  taxed, 

erell  v.  JDevme^  116  111.  631,  637.    Elec-  Hence,  it    was    held    that   a   statute 

Hon  expenses  m  the  municipality  are  which  provided  that  all  taxes  collected 

a   corporate  purpose   for   which   the  for    county    and    township    purposes 

power  of  taxation  may  be  exercised,  from  any  railroad  should  be  set  apart 

Wetherell  v.  Devine.  116  111.  631.  by  the  county  treasurer  as  a  sinking 

In   Livingston  County  v.   Weider,  fund  to  redeem  the  bonds  of  any  town 

64  III.  427.  it  was  held  that  the  State  issued  in  aid  of  the  railroad  was  unc<m- 

Reform  School  was  a  State  institution,  stitutional.    Sleight  v.  People,  74  III. 

and  not  a  county  or  corporate  insti-  47.    School  trustees  cannot  be  author- 

tution;   that  the  expense  of  establish-  hed  by  statute  to  issue  railroad  aid 

ing  it  should  be  borne  by  all  parts  of  bonds  and  to  collect  taxes  for  thepay- 

the  State  equally ;  that  an  act  of  the  ment  of  principal  and  interest.    Tnese 

legislature  authorizing  the  cr^tion  of  fimctions  are  foreign  to  the  objects 

municipal  or  corporate  debt  in  order  for  which  the  school  trustees  are  ap- 

to  secure  its  location  or  erection  was  pointed  or  elected,  and  they  are  not 

unconstitutional,  because  such  a  debt  corporate  authorities  for  that  purpose, 

(involving  the  necessity  ef  a  resort  School  Trustees  v.  People,  63  III.  299. 

to  taxation  to  pay  it)  is  not  created  See  also  Weightman  v,  Clark,  103  U.  S. 

for  a  "corporate  purpose"  within  the  256. 
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may  be  vested  in  agents  designated  by  the  statute  who  may  also  be 
rested  with  power  to  assess  and  levy  taxes  for  the  corporate  purposes.^ 
A  tax  for  a  corporate  purpose  —  provided,  of  course,  it  be  not  of 
such  nature  that  it  may  be  collected  by  special  taxation  or  special 
assessment  under  other  provisions  of  the  Constitution  —  must  be 
collected  from  the  entire  territory  of  the  municipality,  and  not  only 
from  a  part  thereof.  The  corporate  purpose  must  extend  to  the 
entire  city;  and,  in  the  apportionment,  the  principle  of  equality 
and  uniformity  must  be  observed.*  But,  apparently,  these  con- 
stitutional provisions  do  not  apply  to  taxes  levied  within  the  limits 
of  the  municipality  for  a  general  public  purpose  in  which  the  people 
of  the  State  are  directly  interested,  although  the  area  upon  which  the 
tax  is  imposed  is  limited.' 

§  1373.  Exercise  of  the  Delegated  Authority  by  Popular  Bepresen- 
tatives.  —  It  will  be  seen  from  the  foregoing  examination  of  the  de- 
cisions of  the  Illinois  courts  that  the  general  effect  of  the  construc- 
tion of  the  constitutional  provisions  of  that  State  is  to  confine  the 
exercise  of  delegated  power  to  tax  to  the  representatives  of  the  people 
elected  by  and  immediately  responsible  to  them.    Without  under- 

^  People  V.  Salomon,  51  111.  37.  |>ark  statutes  did  not  become  opera- 
StahUei  creaHng  park  commUsioners  tive  imtil  they  were  adopted  by  a 
for  certain  districts,  vesting  them  with  vote  of  the  people,  the  consent  of  the 
certain  governmental  powers  of  a  people  to  the  exerdse  of  the  taxing 
political  character,  held  to  create  the  power  by  the  commissioners  was  suffi- 
commissioners  into  public  mimicipal  dently  established.  People  v.  Salo- 
corporations  capable  of  exercising  the  mon,  51  111.  37. 
power  of  taxation.  People  v.  Salo-  '  Prinmi  v.  Belleville,  59  111.  142. 
mon,  51  ni.  37;  People  v.  Williams,  '  In  Will  County  v.  People,  110 
51111.63;  South  Park  Com'rs  V.  Dun-  111.  512,  it  was  held  that  a  statute 
levy,  91  lU.  49;  People  v.  Walsh,  96  which  makes  counUea  liable  to  con- 
Ul.  232,  247;  Dunham  v.  People,  96  tribute  ono-half  of  the  expense  of  the 
m.  331;  West  Chicago  Park  Com'rs  town  bridges  upon  certain  contingen- 
r.  Western  Un.  Tel.  Co.,  103  111.  33;  cies,  enacted  in  pursuance  of  a  general 
Cornell  v.  People,  107  111.  372;  West  law  of  the  State  for  the  purpose  of 
Chicago  Park  Com'rs  v.  McMullen,  building  bridges  and  maintaining  pub- 
134  lU.  170;  McCormick  v.  South  lie  highwajrs,  &c..  in  which  the  people 
P^rk  Com'rs,  150  111.  516;  Jones  v.  of  the  State  at  large  are  directly  m- 
Lake  View,  151  111.  663,  676;  West  terested,  is  not  the  levying  of  a  tax 
Qiicago  Park  Com'rs  v,  Chicago,  152  for  a  corporate  purpose,  and  hence  is 
m.  ^2,  404;  West  Chicago  Park  not  withm  the  operation  of  the  pro- 
Com'rs  V.  Sweet,  167  111.  326;  West  vision  of  the  Constitution  of  1870,  art. 
Chicago  Park  Com'rs  v.  Farber,  171  ix.  §  9.  See  also  Hefifner  v.  Cass  & 
ID.  146;  South  Park  Com'rs  v.  First  M.  Counties,  193  lU.  439,  452.  A 
Nat  Bank,  177  111.  234;  Chicago  statute  which  subjects  municipalities 
Title  A  Trust  Co.  v.  Lake  View,  187  to  responsibility  for  damages  caused 
HI.  622.  In  the  Park  Cases,  cited  by  mob  violence  does  not  create  a  debt 
•upra,  the  statute  provided  tor  the  or  impose  a  tax  in  violation  of  the 
appointment  of  commissioners  other-  Constitution.  Chicago  v,  Aianhattan 
wise  than  by  an  election  by  the  voters.  Cement  Co.,  178  HI.  372. 
but  it  was  neld  that  inasmuch  as  the 
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taking  to  say  how  far  this  rule  is  of  general  application  as  a  right 
inherent  in  local  self-government  in  the  different  States,  it  would 
appear  that  the  same  general  result  has  been  reached  in  several 
of  the  States  under  the  Constitutions,  polity,  and  legal  principles 
adopted  in  such  States.* 

'  Alabama.  In  this  State  it  is  held  by  the  people  in  the  legislature.  There 
that  the  legblature  can  only  delegate  is  no  express  constitutional  restric- 
the  power  to  tax  to  municipal  corpora-  tion  or  limitation  upon  the  power  of 
tions  and  other  like  bodies.  Hence,  the  legislature  in  this  State,  and  that 
where  a  school  district  was  created  by  body  may,  for  proper  and  legitimate 
statute,  the  first  trustees  being  nained  purposes,  confer  the  taxing  power 
in  the  act  and  their  successors  being  upon  municipalities.  Nevertheless, 
appointed  by  the  State  superintendent  in  the  absence  of  such  constitutional 
of  education,  it  was  held  tnat  although  restrictions,  the  power  of  the  legisla- 
the  school  district  was  a  public  cor-  ture  to  confer  the  right  of  taxation  is 
poration,  it  was  not  a  municipal  cor-  limited  by  implication.  .  .  .  Tliere  is 
poration,  and  a  statutory  provision  an  implied  limilaHan  upon  the  power 
giving  the  trustees  power  to  levy  of  the  legislature  to  delegate  the 
taxes  for  school  purposes  was  uncon-  power  of  taxation.  This  of  necessity 
stitutional.  Schult^  v.  Eberly,  82  must  be  so,  otherwise  the  legislature 
Ala.  242,  244.  See  also  Mitchell  v.  might  clothe  any  person  with  the 
State,  134  Ala.  392,  409,  412;  Harlan  power  to  levy  taxes,  regardless  of  the 
V.  State,  136  Ala.  150.  will  of  those  upon  whom  such  burdens 

lovoa.  An  action  for  mandamus  would  be  cast,  and  such  person  might 
was  begun  to  compel  the  city  council  be  directly  responsible  to  no  one.  .  .  . 
of  Des  Moines  to  levy  a  tax  to  create  The  uses  to  which  this  tax  is  to  be 
a  sinking  fund  to  build  and  maintain  put  are  local,  and  the  benefits  to  be 
a  library.  The  statute,  as  originally  derived  from  such  library  must  neces- 
enacted,  placed  the  library  imder  th&  sarily  inure  mostly  to  the  benefit  of 
direct  control  and  management  of  the  people  of  the  city  of  Des  Moines, 
the  city  council  who  were  elected  b^  Such  being  the  case,  we  think  that 
the  people,  and  authorized  the  council  the  legislature  had  no  power  to  vest 
to  levy  a  tax.  The  people  of  the  city  the  levying  of  this  tax  m  a  body  not 
by  vote  accepted  tne  provisions  of  directly  responsible  to  the  people  of 
this  law.  By  subsequent  acts  of  the  the  city^.  The  levy  and  collection  of 
legislature,  a  board  of  trustees  was  a  tax  is  a  taking  of  the  property  of 
established  and  the  control  and  man-  the  taxpayer  against  his  will,  and  such 
agement  of  the  hbrary  were  vested  in  a  necessary,  arbitrary,  and  far-reaching 
the  board  with  the  power  of  abso-  power  ought  not  to  be  conferred  upon 
lutely  determining  the  amount  of  the  a  body  of  persons  who  are  not  the 
taxes  to  be  levied.  It  was  held  that  direct  representatives  of  the  people, 
under  the  rule  that  the  legislature  can-  who  are  not  elected  by  them,  and 
not,  without  the  consent  of  tJie  peo-  who,  therefore,  are  not  directly  re- 
ple,  delegate  the  power  of  taxation  sponsible  to  them,  unless  the  people 
for  municipal  purposes  to  a  body  or  assent  thereto.  .  .  .  We  hold  that 
persons  not  elected  by,  or  immediately  no  officer  and  no  board  not  elected  by, 
responsible  to,  the  people,  the  delega^  and  immediately  responsible  to,  the 
tion  to  the  board  of  trustees  of  the  people  can  be  made  the  repository 
authority  to  tax  was  unconstitutional,  of  such  power.  If  this  power  was 
and  that  the  fact  that  the  mayor  ap-  given  to  the  city  council,  and  it  was 
pointed  the  library  board  with  the  abused,  the  people  could,  at  least, 
consent  of  the  council  did  not  make  prevent  a  recurrence  of  the  wrong  at 
such  library  board  an  elective  body  the  polls;  but  if  it  be  reposed  in  a 
responsible  to  the  people  within  this  body  not  elected  by  the  people,  a 
principle.  State  v.  Des  Moines,  103  remedy  is  uncertain,  indirect,  and 
Iowa,  76,  88,  90,  94.  Kinne,  J.,  who  likely  to  be  long  delayed.  The  ab- 
delivered  the  opinion  of  the  court,  solutely  unlimited  power  of  taxation 
said:  ''Under  our  Constitution,  the  as  to  duration,  attempted  to  be  con- 
power  of   taxation   has  been   vested  ferred  by  the  act  under  consideration, 
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§  1374.  Oonititationil  Prohibition  of  Dalogation  to  Special  CtommiB- 
lioiiB,  4c.  —  A  limiUUum  upon  the  power  of  taxation  in  the  con- 
stitutions of  certain  States  is  to  be  found  in  a  prohibition  against 
delating  to  any  special  commission,  private  corporation  or  associ- 
ation, any  power  to  make,  supervise,  or  interfere  with  any  municipal 
improvement,  money,  property,  or  effects,  or  to  levy  taxes,  or  to 
perfonn  any  municipal  function  whatever.^    It  has  been  held  that 

is,  of  itself,  a  forcible  reminder  that  any  other  body.    Keesee  v.  Civil  Dist. 
the  power  to  fix,  determine,  and  levy  Board  of  Education,  6  Cold.  (Tenn.) 
a  tax  for  local  purposes  should  be  con-  127.      The    power    conferred     upon 
ferred  upon  some  body  which  stands  counties  to  tax  cannot,  by  special  or 
as  the  direct   representative   of    the  local  law,  be  taken  from  the  countv 
people,  to  the  end  that  an  abuse  of  court,  and  conferred  on  local  tribunals 
SUC&  power    may    be    speedily    and  of  particular  counties  composed  even 
directly   corrected    by    those    whose  temporarily     of     commissioners     ap- 
property   must    bear    such    burdens,  pointed  by  the  governor.     Taxation 
The  act  in  Question  is    unconstitu-   oy  a  countv  court  complies  with  the 
tiooal  in  so  tar  as  it  undertakes  to  principle  of  taxation    by   the    repre- 
coofer  the  arbitrary  power  upon  the  sentatives  of  the  taxpayers  which  the 
board  of  hbraiy  trustees  to  fix  and  other     system     infringes.       P^P^     v* 
detennine  the  amount  of  tax  to  be  Phifer,  3  Heisk.  (Tenn.)  682.    Gener- 
le>Ted  for  the  purpose  therein  men-  ally,   see  Index,   Charters^  Load  SeHf- 
tiooed,  and  the  city  council  cannot  government  also,  ante^  §§  98-101. 
be  compelled  to  levy   (regardless  of        ^  The    earliest    of    these    constitu- 
any  discretion)  the  amoimts  fixed  by  tional  prohibitions  seems  to  be  that 
the  library    board    and    certified    to  of  Pennsylvaniaf  which  is  as  follows: 
aaid  council."      See    also    State    v.   "The  general  assembly  shall  not  dele- 
Barker,  116  Iowa,  96,  105,  106.  gate  to  any  special  commission,  private 
Kansas.    See,    as    to    this    State,   corporation  or  association,  any  power 
»«po,  { 1368.  to  make,  supervise,  or  interfere  with 
Midigan,    In  this  State  the  court  any  municipal  improvement,  money, 
has  declared  that  "  the  whole  theory  property,  or  effects,  whether  held  m 
of  the  Constitution  and  of  our  State  trust  or  otherwise,  or  to  levy  taxes 
polity,  before  and  since  its  adoption,  or   perform   any   municipal   function 
loob  to  the  imi>o6ition  of  local  taxes  whatever."    Pa.  Const.,  1874,  art.  iii. 
for  local  purposes  by  local  officers."   §  20.     This  provision  appears  in  ex- 
WOcQx  9.  Paddock,  65  Mich.  23,  29.   actly  similar  terms  in  the  Constitu- 
Hence,  in  this  case  it  was  held  that  tions  of  Colorado  (Const.,  1876,  art.  v. 
the  legislature    could    not    authorize  |  35),  Montana  (Const.,  1889,  art.  v. 
the  judge  of  probate  of  a  court  to  ap-  |   36),   and    Wyomina  (Const.,    1889, 
poiot  a  commissioner  to  superintend  art.iii.  §  37).   In  South  Dakota  (Const., 
the  improvement  of  a  river,  determine   1889,    art.    iii.    §    26)    and    in    Utah 
the  necessity  of  the  work,  and  assess  (Const.,  1895,  art.  vi.  §  29)  a  similar 
taxes  for  b^efita  upon  lands  without  prohibition  is  to  be  found  which  in- 
the  limits  of  his  county,  such  action  eludes  the  selection  of  a  capitol  site 
being  an  encroachment  upon  the  right  among  the  prohibited  functions, 
of  local  self-government.  In    California,    the    prohibition    is 
New  Jersey.    As  to  the  rule  in  this  framed  in  slightly  different  language. 
State,  see  post,  §{  1434,  1435.                   and  includes  within  its  operation  the 
Tennessee.    It  has  been  held  that  levying  of  assessments  as  well  as  the 
the  provisions  of  the  Constitution  of  levying  of  taxes.     The  provision  of 
1870,  art.  ii.  §  29,  that  the  legislature  the  Constitution  of  that  State  is  as 
mav   authorize    the   several   counties  follows:     ''The   legislature   shaU   not 
and    incorporated    towns    to    impose  delegate  to  any  special   commission, 
taxes  for  county  and  corporation  pur-  private   corporation,    company,    asso- 
poees  respectively,  by  inference,  is  ex-  ciation,   or  individual  any  power   to 
elusive  of  any  other  delegation,  and  the  make,  control,  appropriate,  supervise, 
power  to  tax  cajinot  be  delegated  to  or   in   any  way   mterfere   with   any 
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these  constitutional  provisions  are  prospective  in  their  operation, 
and  do  not  affect  delegations  of  authority  previously  made.^  These 
constitutional  prohibitions  do  not  affect  ordiruxry  proceedings  in 
connection  with  the  administration  of  municipal  affairs.'  Nor  do 
they  apply  to  those  functions  which  are  net  properly  municipal  in 
their  nature.*  When  the  board  or  body  created  or  provided  for  by 
statute  is  subjected  to  the  direction  and  control  of  the  municipal 
authorities,  it  is  to  be  regarded  as  a  department  or  agency  of  the 
municipality  and  not  within  the  prohibition  of  the  Constitution.*    But 

county,  city,  town,  or  municipal  im-  to  statute  for  the  purpoee  of  assessing 

provement,  money,  property,  or  eflfects,  benefits  and  damages^  and  to  whom  the 

whether  held  in  tnuBt  or  otnerwise,  or  qeneral  supervision  of  the  work  of  an 

to  levy  taxes  or  assessments,  or  perform  xmprovemeni    is   committed    until    its 

any   municipal   functions  whatever."  completion,  are  simply  agents  <A  the 

Cal.  Const.,  1879,  art.  xi.  {  13.  mumcipality   to  assist  it  in  mftlnng 

'  Sacramento  Sinking  Fund  Com'rs  the  improvement,  and  when  they  act 

V,  Sacramento,  71  Cal.  310;  Perkins  v.  under  the  direction  of  the  city  au- 

Slack,  86  Pa.  283.    See  dso  Mellon  v.  thorities  and  have  no  power  to  bind 

Pittsburgh,   31   Leg.   Int.   (Pa.)    212;  the  city  until  their  acts  are  approved 

Struthers   v.    Philadelphia,    12   Phila.  and   confirmed   by    the  city   council, 

(Pa.)  268.  ^.^y.  ^^^    ^^    ^    special    commission 

*  The  iniaaUve  and  referendum  are  within  the  prohibition  of  the  Cali- 
not  within  the  prohibition  of  the  Cali'  fornia  Constitution,  quoted  supra, 
fomia  Constitution,  quoted  supra.  Da  vies  v.  Los  Angeles,  86  Cal.  37,  49. 
The  aggregate  body  c^  qualified  electors  Under  the  statute  of  California  known 
cannot,  under  that  provision,  be  re-  as  the  Froomon  Act,  which  provides  for 
guxled  as  a  "special  commission."  the  payment  of  contractors  for  public 
In  re  Pf abler,  150  Cal.  71,  87,  88.  improvements    by    the    issuance    of 

The  prohibition  of  the  Utah  Con-  assessment  certificates  to  them  which 

stitution  does  not  apply  to  a  statute  may  be  collected  by  them,  the  con- 

which  authorizes  a  proceeding  in  court  tractor  is  only  the  agent  or  servant  of 

to  disconnect  certain  territory  from  a  the  city  in  collecting  the  assessment, 

municipality.      Young   v.    Salt    Lake  and   delegation  of   authority   to  him 

Citv,  24  Utah,  321.  for  that  purpose  does  not  violate  the 

'  The  enactment  of  a  statute  which  prohibition  of  the  Calif omia  Con- 
authorizes  the  commitment  of  juvenile  stitution,  emoted  ^^PJ^'  Banaz  r. 
offenders  to  a  reformatory  instUuHon  Smith,  133  Cal.  102.  The  prohibition 
maintained  by  a  private  corporation,  of  the  Califomia  Constitution  does 
and  the  pajrment  to  such  corporation  not  prevent  the  legislature  from  con- 
by  the  municipality  of  the  sum  neces-  ferring  statutory  authority  upon  county 
sary  for  the  maintenance  of  the  of-  supervisors  to  license  an  individual  to 
fenders  so  committed  is  not  within  collect  toUs  on  condition  ci  keeping 
the  prohibition  of  the  Califomia  Con-  the  highway  in  repair.  Blood  v. 
stitution.  The  statute  does  not  re-  McCarty,  112  Cal.  561.  The  pro- 
late to  a  "municipal  function."  Boys'  hibition  of  the  Califomia  Const  it  u- 
&  Girls'  Aid  Society  v.  Reis,  71  Cal.  tion  does  not  prevent  statutory  au- 
627.  See  also  Cochran  v.  Los  Angeles  thority  being  conferred  upon  county 
County,  117  Cal.  534,  538.  officers  to  appoint  a  specified  number 

*  A  statute  which  creates  the  of  deputies  whose  salaries  are  fixed  by 
mayor^  auditor,  and  treasurer  of  a  tne  statute  and  payable  from  the 
municipality  a  pension  board  and  gives  county  treasury.  Tulare  County  v. 
them  tne  management  of  the  pension  May,  118  Cal.  303,  308:  San  Fran- 
fund  does  not  create  a  ''special  com-  cisco  v,  Broderick,  125  Cal.  188,  193. 
mission"  in  violation  of  the  Califomia  See  also  Famum  v.  Warner.  104  Cal. 
Constitution^  quoted  supra.  Pennie  v,  677.  ^  But  the  statute  would  be  un- 
Reis,  80  (?al.  266.  Commissioners  ap-  constitutional  if  it  gave  to  the  coimty 
pointed   by  a  municipality  pursuant  officers  unrestrained  authority  to  ap- 
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the  appcuntment  of  any  independent  commission  by  statute  having 
authority  over  municipal  affairs  and  authorized  to  svbject  the  muni' 
dpdity  to  taxation  is  within  the  prohibition  of  the  Constitution, 
and  enactments  for  that  purpose  are  invalid.^ 


§  1375.  (739).  Municipal  Authority  to  lovy  Tazos.  —  In  the  gen- 
eral power  of  the  legislature,  as  well  as  in  its  power  to  create  munici- 
pal corporations,^  may  be  found  the  right  to  authorize  them,  when 
created,  to  impose  or  levy  local  rates,  taxes,  and  assessments  upon 

point  deputies  at  will  and  to  fix  the  ture  of  city  funds,  the  payment  and 

salaries.    San  Francisco  v,  Broderick,  cancellation  of  outstandmg  city  war- 

125  Cal.  188,   193.     In  Califomia,  it  rants,  and  the  making  of  public  im- 

has  been  held  that  the  constitutional  provements.     Such  a  l>oara  is  not  a 

prohibition   ci    that   State   does    not  "special  commission"  but  is  a  depart- 

prevent  the  enactment  of  a  statute  ment  of  the  cUy  government.     In  re 

authorising    the    organization    of    a  Denver  B<mrd  of   Public   Works,    12 

taatiiary  district  for  the  construction  Colo.   188.     See  also  Denver  v.  Lon- 

of  aewere  amon^  other  purposes,  at  doner,  33  Colo.  104,  114;    Denver  v. 

kast  when  the  district  is  in  rural  ter-  Iliff,  38  Colo.  357,  363.    But  it  would 

ritoryand  is  not  in  anv  city  or  town,  seem  that  a  statute  may  violate  this 

and  there  is   no    evioence   that   the  constitutional  prohibition  if  it  simply 

power  to  construct  sewers,  Ac.,  and  to  confers  upon  a  municipal  officer  the 

MsesB  and  levy  taxes  in  any  way  in-  power  of  a  special  commission  without 

terferes  with  or  affects  any  munici-  subjecting   him    to    municipal   control. 

pality.    Woodward  v.  Fruitvale  Sani-  Thus,  a  Pennsylvania  statute  of  1870, 

tary  Diet.,  99  Cal.  554.    But  compare  enacted  prior  to  the  adoption  of  the 

In  re  Werner,  129  Cal.  567,  574.     It  constitutional  provision  of  that  State, 

has  been  said  in  a  case  which  involved  created  a  certain  commission,  nft-minar 

the  construction    of    a    Freeholders*  the  commissioners,  for  the  erection  en 

Charter,  that  the  provision  of  the  Cali"  public  buildings  in  the  city  of  Phila- 

fmia  Constitution  forbids  the    mu-  delphia.       In    1893,   a    statute    was 

picmality  to  do  what  the  legislature  paired  applicable  to  all  cities  of  the 

is  lorbidden  to   do.    Yamell  v.  Los  first  class,  but  operating  onlv  upon 

Angeles,  87  Cal.   603.     Index,  Free-  Philadelphia,    which    abolished    these 

holders*  Charters.  commissioners  and  vested  their  powers 

A  statute  which  authorises  borough  in  the  department  of  public   works. 

amneHs  to  establish  boards  of  healthy  It  was  held  that  the  Act  of  1893  simply 

vfaich  shall  have  power  to  adopt  rules  abolished  the  commissioners,  thereby 

and   regulations,    subject    always    to  vacating  the  offices,  but  did  not  ex- 

the  approval  thereof  by  the  borough  tinguish    the    commission;     that    it 

councils,    provides  for  an  agency  of  tnmsferred   the  powers  of   the  com- 

the  municipality  and  is  constitutional,  mission  to  the  h^d  of  the  department 

SmiUi  V.  Baker,   14  Pa.  County  Ct.  of  public  works,  another  commissioner, 

R.  65.  and  therefore  violated  the  prohibition 

It  has  been  held  that  the  manner  of  the  Pennsylvania  Constitution.    Per- 

of  appointment  of  the  municipal  agents  kins  v.  Philadelphia,  156  Pa.  554. 

is  not  material  so  long  as  they  are  '  The  Pennsylvania  statute  which 

subject  to  municipal  control.     Thus,  provides  for  the  appointment  of  sido" 

notwithstanding    the    prohibition    of  path  commissioners  to  construct  and 

the  Colorado  Constitution,  referred  to  maintain   side-paths   along   highways 

supra,   the    legislature  may   create   a  in  towns  for  the  use  of  bicycles  and 

board  of  public  works  for  a  city,  the  pedestrians    held    to    be    unconstitu- 

members  of  which  are  to  be  appointed  tional.    Porter  v.  Shields,  200  Pa.  241 ; 

by  the  governor  with  the  advice  and  Commonwealth  v.  Smith,  9  Pa.  Diet. 

consent  of  the  senate,  and  may  charge  R.  350;    Keeler  v.  Westgate,  10  Pa. 

such  board  with  duties  and  endow  it  Dist.  R.  240. 

with  powers  relating  to  the  expendi-  '  Ante,  H  33,  55. 
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their  inhabitants,  and  upon  all  property  within  the  limits  of  the 
designated  taxing  district,  which  is  ordinarily  coextensive  with  the 
territorial  limits  of  the  municipality.^  Indeed,  It  is  one  of  the  dis- 
tinguishing features  of  our  municipal  institutions,  borrowed  from 
the  mother  country,  that  local  rates  shall  be  locally  imposed  by 
those  who  have  to  pay  them  or  bear  their  burden ;  and  this  power, 
from  very  early  periods,  has,  in  the  different  States,  been  constantly 
delegated  to,  and  exercised  by,  the  local  authorities.^ 

§  1376  (740).     Same  Subject.  —  In  the  absence  of  special  constitu- 
tional restriction,  the  legislature  may  confer  the  taxing  poioerupon 

^  Hope  V.  Deaderick,  8  Humph,  the  right  of  a  city  council  to  change 
(Tenn.)  1;  Smith  v.  Aberdeen,  25  the  appraisement  adopted  under  the 
Miss.  458;  Washington  v.  State,  13  power  of  equalization,  see  Jones  r. 
Ark.  752;  Goddin  v.  Crump,  8  Leigh  Columbus,  62  Ind.  422;  Delphi  v, 
(Va.),  120;  Bull  v.  Read,  13  Gratt.  Bowen,  61  Ind.  29. 
78,  98;  Thompson  v,  Floyd,  2  Jones  ''The  State  has  an  imdoubted 
L.  (N.  C.)  313,  316;  Wumington  v.  power  to  tax  persons  and  proj)erty 
Roby,  8  Ired.  L.  (N.  C.)  250;  Cald-  within  its  limits,  and  it  may  delegate 
well  V.  Burke  Co.  Jus.,  4  Jones  £q.  such  power  to  a  civil  corporation,  so 
(N.  C.)  323 ;  Taylor  v.  Newbeme  far  as  it  may  be  necessary  tor  the  good 
Com'rs,  2  Jones  Eq.  141 ;  Alexander  government  of  the  corporation."  Har- 
V.  Baltimore,  5  GiU  (Md.),  383,  393,  rison  v.  Vicksburg,  3  Sm.  &  Marsh. 
per  MartiTiy  J.;  Burgess  r.  Pue,  2  Gill,  (11  Miss.),  581,  per  Sharkey ^  C.  J.; 
11;  B.C.  lb.  254  (1844);  State  v.  Smith  v.  Aberdeen,  25  Miss.  458; 
Noyes,  30  N.  H.  292;  Cheaney  v,  supra,  J  1350,  note.  Improvements 
Hooser,  9  B.  Mon.  (Ky.)  330 ;  Slack  made  by  a  lessee  upon  land  owned  and 
V.  Maysville  &  Lex.  R.  Co.,  13  B.  Mon.  leased  by  the  mumcipahty  are,  for  the 
(Ky.)  1;  Bradley  v.  McAtee,  7  Bush  purposes  of  taxation,  his  property. 
(Ky.),  667;  lb.  599;  Marion  Council  San  Francisco  v.  McGinn,  67  Cat.  110. 
&  Int.  V.  Chandler,  6  Ala.  899;  State  A  building  erected  by  a  lessee  upon 
17.  Estabrook,  6  Ala.  653;  Battle  v.  land  owned  by  a  church,  whose  prop- 
Mobile,  9  Ala.  234 ;  Osborne  v.  Mobile,  erty  is  exempt  from  taxation,  is  taxa- 
44  Ala.  493;  Hurford  v.  Omaha.  4  ble  as  real  estate.  Russell  v.  New 
Neb.  336;  People  v.  Kelsey,  34  Cal.  Haven,  51  Conn.  259. 
470;  Harrison  v.  Vicksburg,  11  Miss.  '  Caldwell  v.  Burke  Co.  Jus.,  4 
581;  Shreveport  v.  Jones,  26  La.  An.  Jones  Eq.  (N.  C.)  323,  per  Ruffin,  J., 
708;  Butlers  Appeal,  73  Pa.  St.  448;  quoted  ante,  J  15,  note;  Burgess  r. 
Kinney  v.  Zimpleman,  36  Tex.  554;  Pue,  2  Gill  (Md.),  254,  above  cited; 
St.  Louis  V.  Laughhn,  49  Mo.  559;  Perry  v.  Rockdale,  62  Tex.  457,  quot- 
People  V.  Hurlbut,  24  Mich.  44 :  Stew-  ing  text.  As  to  the  right  of  munici- 
ard  V.  Jefferson,  3  Harr.  (Del.)  335;  pctlities  to  local  self-government,  free 
Stein  V.  Afobile,  24  Ala.  591 ;  Desty,  from  legislative  direction  or  constraint, 
Taxation,  J  98,  pp.  472-479,  cites  other  see  arUe,  §§  98-101. 
cases.  Taxes  on  the  same  species  of  The  subject  of  Local  Government 
property  should  be  equal,  and  assessed  and  Taxation  in  England  by  County 
according  to  the  value  of  the^  property  Governments  and  the  numerous  smaller 
taxed.  When  a  tax  is  levied  oy  a  administrative  areas  and  their  au- 
municipal  corporation,  it  must  be  thorities,  and  the  necessity  for  their 
levied  on  all  the  taxable  property  consolidation  and  reform  of  their 
within  its  limits,  according  to  its  administration  are  clearly  presented 
value,  and  not  upon  the  property  of  by  Messrs.  Rathbone,  Pell,  and  Mon- 
a  few  onlv.  Mobile  v.  Dargan,  45  Ala.  tague  in  their  work  on  Local  Govem- 
310;  Mooile  v.  Royal  St.  R.  Co.,  45  ment  and  Taxation,  London,  1885. 
Ala.  322;  Lebanon  r.  Ohio  &  Miss.  And  see  also  Lord  Avebury's  work  on 
R.  Co.,  77  111.  539;  Turner  v.  Omaha,  Municipal  and  National  Trading, 
6  Neb.  54;  supra,  i  1352,  note.    As  to  passim. 
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municipalities  in  such  measure  as  it  deems  expedient,  —  in  other 

words,  with  such  limitations  as  it  sees  fit,  as  to  die  rate  of  taxation, 
the  public  purposes  for  which  it  is  authorized,  and  the  objects  (the 
persons,  business  and  property)  which  shall  be  subjected  to  taxation; 
but  it  cannot,  of  course,  confer  any  greater  power  than  the  State 
itself  possesses,  and  it  must  observe  the  restrictions  and  limitations 
of  the  organic  law/ 

^  Ex  parte   Montgomery,    64    Ala.  constitutional  limitation,  and  that  it 

463;  Primm  v.  Belleville,  59  lU.  142;  was  invalid.    State  v.  Southern  R.  Co., 

State  r.  Des  Moines,  103  Iowa,  76,  88,  115  Ala.  250,  257. 

citing  text;    Hines  v.   Leavenworth,  Where   the   Constitution  makes   the 

3  Kan.  186;   Atchison,  T.  &  S.  F.  R.  State  assessment  for  the  preceding  year 

Co.  V.  Peterson,   5  Kan.   App.    103,  the  basis  of  value  on  which  the  rate 

quoting  text;  Alexander  v.  Baltimore,  of  taxation  by  a  municipal  corporation 

5  Gill  (Md.)»  383,  393,  per  Margin,  J.;  shall    be    levied    and    collected,    and 

Adams  v.  Kuykendall,  83  Miss.  571,  limits  the  rate,  a  provision  in  a  city 

^;  NorUi  Missouri  R.  Co.  v,  Maguire,  charter  making  it  the  duty  of  the 

49  Mo.  482,  490,  500;    Reineman  v.  clerk  to  add  to  the  value  of  property 

Co\'ington,  C.  &  B.  H.  R.  Co.,  7  Neb.  so  assessed  for  State  taxes  the  value 

310;  Erie  v.  Reed's  Ex.,  113  Pa.  St.  of    other    property    for    purposes    of 

468;  and  see   Weightman  v.  Clark,  local  taxation,  violates  this  constitu- 

103  U.  S.  256 ;  post,  S  1396.  tional  restriction.     El vton  Land  Co. 

In  many  of  the  more  recent  Con-  v.    Birmingham,    89    Ala.    477.     The 

stitutjons   these    limitations   and    re-  legislature,   in  providing  for  a  local 

strictions  upon  the  amount  and  rate  improvement,     cannot     charge     the 

of  taxati(»i  that  may  be  levied,  as  well  property  holders  affected  bv  the  im- 

as  upon  the  amoimt  of  debt  that  may  provement  by  a  course  of  proceed- 

be  created,  are  numerous.    See  ante,  mgs   unknown  to  the  common  law, 

dujD.  vi.  and  differing  from  that  provided  by 

,  Taxes  levied  by  municipal  corpora-  the  city  charter  for  cases  of  like  nature. 

tJooa,  which  are  for  this  purpose  in-  Granger  v.  Buffalo,  6  Abb.  (N.  Y.)  N. 

struments  of  the  State,  are  m  lepal  Cas.  238. 

rfect  levied  bjr  the  State.     The  hen  Construction    of    special    constitu- 
for  such  taxes  is,  unless  otherwise  ex-  tional  provision  requiring  the  legisla- 
pnssly  pro\dded,  of  equal  rank  with  ture  to  restrict  the  power  of  taxation  of 
tiiat  for  taxes  levied  by  the  State,  incorporated  towns  and  cities.    Ante, 
•Justice  V.  Logansport,  101  Ind.  326;  $74.    If  not  specially;  restricted  in  the 
post,  i  1420.  Constitution,  the  legislature  may  au- 
"Tlie    State    cannot    authorize    a  thorize    municipaUties    to    levy    and 
mimicipal    corporation    to    impose    a  collect  taxes  in  a  mode  different  from 
tax  which  she  herself  would  have  no  that  provided  for  State  and  county 
right  to  levy."     O'Donnell  v.  Bailey,  taxes.    State  v.  Blundell,  24  N.  J.  L. 
24  Miss.  386;    Nashville  v.  Thomas,  5  402.      When   rights   of   creditors   are 
Cddw.  (Tenn.)  600;    Union  Bank  of  not    infringed,    the     legislature    may 
Tenn.  v.  State,  9  Yerg.  (Tenn.)  490;  change  the  power  of  taxation  dele- 
Memphis    V.    Hernando    Ins.    Co.,    6  gated  to  mumcipal  corporations.   Rich- 
Baxter,  527.    The  Alabama  Constitu-  mond  v.  Richmond  &  D.  R.  Co.,  21 
tion  provides  that  no  city,  ^.,  "shall  Gratt.  (Va.)  604.     A  constUviional  re- 
\evy  or  collect  a  larger  rate  of  taxa-  striction  that  all  taxes  shall  he  levied  by 
tion  in  any  one  vear  on  the  property  general  laws  docs  not  repeal  the  pro- 
other  than  one  half  of  one  per  cent  visions    of    municipal    charters    au- 
of  the  value."    A  statute  was  enacted  thorizing   taxation.     Kansas  City  v. 
by  which  the  State  attempted  to  levy  Johnson,  78  Mo.  661 ;    ante,   {§  234, 
d&ectly  a  tax  within  the  city  for  school  235;   infra,  J  J  1396,  1404-1406.    The 
purposes;    the  money  when  collected  Constitution  of  Virginia  does  not  au- 
was  directed  to  be  turned  over  to  the  thorize  the  county  authorities  to  assess 
city.    It  was  held  that  the  statute  was  property  for  taxation  and  levy  taxes 
an    obvious    attempt   to   evade    the  upon  it  independent  of  the  action  of 
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§  1377  (763).  Fower  to  tax  must  be  plainly  conferred.  —  It  is  a 
principle  universally  declared  and  admitted  that  municipal  corpora- 
tions can  levy  no  taxes,  general  or  special,  upon  the  inhabitants  or 
their  property,  unless  the  power  he  plainly  and  unmistakably  con- 
ferred} It  has,  indeed,  often  been  said  that  it  must  be  specifically 
granted  in  terms;  but  all  courts  agree  that  the  authority  must  be 
given  either  in  express  words  or  by  necessary  or  unmistakable  im- 
plication, and  that  it  cannot  be  collected  by  doubtful  inferences 
from  other  powers,  or  powers  relating  to  other  subjects,  nor  can  it 
be  deduced  from  any  consideration  of  convenience  or  advantage.' 
It  has,  however,  been  held  by  the  Supreme  Court  of  the  United 
States  that  the  power  to  levy  a  tax  may  be  implied  from  an  express 

the  legislature,  and  under  ihe  legjsla-  Shrevgport  v,   Preecott,   51   La.   An. 

tion  of  the  State  the  county  auuori-  1895,  1922,  quoting  text;   New  Iberia 

ties  can  only  levy  a  tax  upon  such  v.   Weeks,   104   La.  489,   942,   citing 

groperty  as  by  law  is  assessed  with  text;  Sewall  v,  St.  Paul,  20  Minn.  511, 
tate  taxes  in  the  county;  they  can-  citing  text;  State  v.  Van  Every,  75 
not  levy  a  tax  on  the  real  estate  of  Mo.  530;  Trephagen  v.  South  Omaha, 
railroads  in  the  county,  either  for  69  Neb.  577 ;  Methodist  Church,  In  re, 
county,  township,  school,  or  road  pur-  66  N.  Y.  395;  Landon  v.  Syracuse,  19 
poses.  Va.  &  Tenn.  R.  Co.  v.  Wash-  N.  Y.  App.  Div.  41,  aff'd  163  N.  Y. 
mgton  County,  30  Gratt.  (Va.)  471.  562;  State  v.  Bean,  91  N.  Car.  554 
A  statute  requiring  a  city  council  to  Winston  v.  Taylor,  99  N.  Car.  210 
pass  within  tne  firat  quarter  of  each  Zanesville  v,  Kichards,  5  Ohio  St 
year  an  ordinance  in  which  they  may  589;  State  v.  Ma^ville,  12  S.  Car.  76 
appropriate  money  to  defray  neces-  Charleston  v.  Ohver,  16  S.  Car.  49 
sary  expenses  and  liabilities,  is  man-  Milster  v.  Spartanburg,  68  S.  Car.  26, 
datory;  it  is  the  duty  of  such  council  33,  citing  text;  Lee  v.  Mellette,  15 
to  make  the  needful  appropriations.  S.  Dak.  586,  587,  quoting  text;  O 
Cairo  v.  Campbell,  116  111.  305.  Under  Paso  r.  Mundy,  85  Tex.  316,  319 
the  General  Incorporation  Act  of  Peters  v.  L3mchburg,  76  Va.  927 
Illinois  there  must  first  be  passed  an  Schoolfield  v.  Lynchburg,  78  Va.  366 
act  making  appropriations,  and  after  Green  v.  Ward,  82  Va.  324;  Wythe- 
it  has  been  published  and  has  become  ville  v.  Johnson,  108  Va.  589. 
final,  there  must  be  passed  an  ordi-  A  municipal  corporation  cannot 
nance  levying  the  amount  of  the  ap-  levy  a  tax  in  the  absence  of  delegated 
propriations  upon  the  taxable  prop-  authoritv  from  the  State  {anley  §  1380; 
erty;  the  appropriation  and  levy  of  Meriwether  v,  Garrett,  102  U.  S.  472), 
taxes  cannot  be  made  b^r  the  same  and  the  power  to  contract  indebted- 
ordinance.  People  V,  Peoria,  D.  &  £.  ness  does  not  by  implication  confer 
R.  R.  Co.,  116  III.  410.  authority  to  levy  taxes  for  the  pay- 
*  Heine  v.  Levee  Com'rs,  19  Wall,  ment  of  the  debt.  Jeffries  v.  Lawrence, 
(U.  S.)  655, 660;  Scottish  Union  &  Nat.  42  Iowa,  498.  But  see  limitation  on 
Ins.  Co.  V.  Rowland.  196  U.  S.  611,  this  last  proposition,  po«t,  §  1380,  and 
629;  Hare  v.  Kennerly,  83  Ala.  608,  the  judgment  of  the  Supreme  Court  of 
611;  Boyd  r.  Selma,  96  Ala.  144;  the  United  States,  in  United  States  r. 
Vancer.  Little  Rock,  30  Ark.  435,  439;  New  Orleans,  98  U.  S.  381;  Ralls 
Fort  Smith  Bridge  Co.  v.  Hawkms,  54  County  Ct.  v.  United  States,  105  U.  S. 
Ark.  509,  513,  citing  text;  Swamp  733;  Scotland  Coimty  Court  ».  United 
Land  Dist.  v,  Haggin  64  Cal.  204;  States,  140  U.  S.  41.  "The  power  to 
English  V.  People,  91  111.  566;  Kniper  contract  a  debt  does  not  imply  the 
V,  Louisville,  7  Bush  (Ky.),  599;  power  to  levy  a  tax  to  pay  it."  Grand 
Caldwell  v.  Rupert,  10  Bush  (Ky.),  179,  County  v.  King.  32  U.  S.  App.  1. 
182,  quoting  text;  Button  v.  Kremer,  «  Lee  v,  Mellette,  15  S.  Dak.  586, 
114    Ky.    463,    469,    quoting    text;  587,  quoting  text. 
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power  to  incur  an  obligation,  where  the  authority  to  tax  must  have 
been  intended  by  the  I^slature  as  the  means  of  payment,  and 
there  b  nothing  in  the  l^islation  applicable  to  the  case  to  rebut  the 
implication.^  It  is  important  to  bear  in  mind  that  the  authority  to 
municipalities  to  impose  burdens  of  any  character  upon  persons  or 
property  is  wholly  statutory,  and,  as  its  exercise  may  result  in  a 
divestitupe  and  transfer  of  property,  it  must  be  clearly  given  and 
strictly  pursued.'  This  rule  applies,  as  we  have  already  seen, 
to  proceedings  ^  by  municipal  corporations  under  the  delegated 
right  of  eminent  domain,  and  it  extends  equally  to  proceedings 
under  the  taxing  power,  including  special  assessments  for  local 
improvements.* 

»  Post,  i   1380;    United  States  v.  4  Hill  (N.  Y.),  76;  Sharp  v.  Johnson,  4 

New  Orleans,   98  U.  S.   381;    Ralls  Hill  (N.  Y.),  92;  Rathbun  v.  Acker,  18 

Coanty  Ct.  v.  United  States,  105  U.  S.  Barb.  (N.  Y.)  393;   Dyckman  v.  New 

733;  Scotland  County  Ck)urt  r.  United  York,  5  N.  Y.  434 ;    Manice  v.  New 

States,  140  U.  S.  41;  infra,  §§   1402,  York,  8  N.  Y.  120;  HoweU  v,  Buffalo, 

1403.    Index  —  Municipal  Bonds.  15  N.  Y.  512;   Burnett  v.  Buffalo,  17 

» Tert  approved  in  St.  Mary's  In-  N.  Y.  383;  Stebbins  v.  Kay,  123  N.  Y. 

dustrial  School  v.  Brown,  45  Md.  310;  31;   Nehasane  Park  Assoc,  v.  Lloyd, 

Vansant  v.  Harlem  Stage  Co.,  59  Md.  167  N.  Y.  431,  436;    Matter  of  New 

330;  and  New  Iberia  v.  Weeks,  104  York  City,  114  N.  Y.  App.  Div.  519, 

La.  489,  492,  citing  text.  523;    Asheville  v.  Means,  7  Ired.  L. 

'  AnUf  chap.  xx.  §  1041  et  sea,  (N.  Car.)  406;    Mays  v.  Cincinnati,  1 

*  Beatty  v.  Knowles^  4  Pet.  (U.  S.)  Ohio  St.  268;    Zanesville  v.  Richards, 

152;  Mobile  v.  Baldwin,  57  Ala.  61;  5  Ohio  St.  589;    Jonas  v.  Cincinnati, 

Stone  r.  Mobile,  57  Ala.  61;  Emery  v,  18  Ohio,  318;    Oregon  S.  Nav.  Co.  v. 

Sao  Francisco  Gas  Co.,  28  Cal.  345;  Portland,   2   Oreg.   81;    Columbia  v. 

Taylor    v.    Douner,    31     Cal.     480;  Hunt,  5  Rich.  L.  (S.  Car.)  550;    Lee 

Pueblo  V,  Robinson,  12  Colo.  593,  597,  v.  Mellette,  15  S.  Dak.  586;  Connor  v. 

dtmg  text;   Wright  v.  Chicago,  20  lU.  Paris,  87  Tex.  32,  36;  Henry  v.  Chester, 

252;   Chicago  v.  Wright,  32  111.  192;  15  Vt.  460  (nature,  of  authority  dis- 

Chicago  V.   Law,    144   111.   569,    576;  cussed  by  Redfidd/J.);   Richmond  v. 

West  Chicago  Park  Com'rs  v.  Baldwin,  Daniel,  14  Gratt.  (Va.)  385;    Virginia 

162  III.  87,  89;    Harmony  Tp.  v.  Os-  A  T.  R.  Co.  v.  Washington  Co.,  30 

home,  9  Ind.  558;    Niklaus  v.  Conk-  Gratt.  (Va.)  471;    Violett  v.  Alexan- 

ling.  118  Ind.  289,  291;    Indianapolis  dria,  92  Va.  561,  577. 

k  V .  R.  Co.  r.  Capitol  Pav.  A  Const.  Where  a  general  tax  is  authorized  by 

Co.,  24  Ind.  App.   114;    Fairfield  v.  statute  and  a  rate  prescribed,  the  tax 

Ratcliff,  20  Iowa,  396;  Chicago,  R.  I.  cannot  be  levied  by  special  taxation, 

k  P.  R.  Co.  V.  Ottumwa,  112  Iowa,  300,  nor  can  the  rate  be  exceeded;    power 

305;    Leavenworth  v,  Norton,  1  Kan.  to  impose  a  special  tax  or  a  special  as- 

432;   Bumes  v.  Atchison,  2  Kan.  454;  sessment  cannot  be  exercised  by  im- 

Murrajr  v.  Tucker,  10  Bush  (Ky.),  240,  posing    a    general    tax.      Webster    v. 

approving  text;    Henderson  v.  Lam-  People,    98    111.    343;     Dubuque    v. 

bert,  14  Bush  (Ky.),  24;  Louisville  v,  Chicago,  D.  A  M.  R.  Co.,  47  Iowa,  196, 

Tvler,   111   Ky.  668,  593;   Button  r.  201.    Power  to  levy  taxes  for  general 

I^emer,    114   Ky.  463,   469,   quoting  purposes  does  not  authorize  the  im- 

text;    Henderson  v.  Baltimore,  8  Md.  position     of     a     special     assessment. 

332;    St.  Louis  v.  LaughHn,  49  Mo.  Chicago,  R.  I.  &    P.   R.    Co.   v,   Ot- 

659;   Hanscom  v.  Omaha,  11  Neb.  37,  tumwa,  112  Iowa,  300,  305. 

44;   State  r.  Irey,  42  Neb.  186,  189,  A    statute    delegating    power    to 

190,   quoting   text;    State  v,   Jersey  charge    the    property    of    individuals 

Gty,  26  N.  J.  L.  444;  State  v.  Gutten-  with  the  expense   of  local   improve- 

berg,  39  N.  J.  L.  660;  Sharp  v.  Spier,  ments  must  be  strictly  pursued ;  what- 
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§  1378  (764).  Same  Subject.  —  Therefore,  the  'power  to  tax  (using 
the  word  in  its  strict  and  proper  sense,  as  a  means  of  raising  mu- 
nicipal revenue)  cannot  be  inferred  from  the  general  welfare  clause 
in  a  charter;  ^  nor  is  it  usually  to  be  implied  from  authority  to  li- 
cense and  regulate  specified  avocations ;  ^  nor  from  legislative  au- 
thority permitting  certain  improvements  to  be  made,  or  liabilities 
to  be  created,  imless  such  appears  on  the  whole  to  have  been  the 
clear  legislative  intent;  ^  nor  is  it  included  in  the  police  power.^ 

ever  step  the  legislature  has  prescribed  aJtUm  should  be  construed  strictly, 
to  be  taken  therein  cannot  be  declared  Citizens'  Savings  Bank  v.  Owensboro, 
by  the  courts  to  be  merely  directory  173  U.  S.  636;  Henderson  Bridge  Co. 
or  inunaterial.  Merritt  v,  rortchester,  v,  Henderson,  173  U.  S.  592.  Tax 
71  N.  Y.  309.  levied  by  de  fado  aldermen  valid. 
"The  burden  is  upon  the  corpora-  Dean  v.  Gleason,  16  Wis.  1-17;  anU, 
tion  to  show  the  grant  [to  lay  taxes]  by  chap.  xiii.  §  518.  A  city  councfl  can- 
express  words  or  necessary  impllca-  not  bind  the  city  by  an  unauthorized 
tion.  For  otherwise  it  cannot  be  jus-  exemption  from  taxation.  Milster  r. 
tified  in  the  exercise  of  this  high  pre-  Spartanburg,  68  S.  Car.  26. 
rogative  of  sovereignty."  PerLumpleinf  *  Ante,  {  661-671;  ^fays  v.  Cincin- 
J.,  in  Savannah  v.  Hartridge,  8  Ga.  nati,  1  Ohio  St.  268.  If  the  objacts 
23-26.  Statutes  authorizing  the  levy-  or  subjects  of  taxation  are  expressly 
ing  of  taxes  are  strictly  construed,  and  designated,  the  right  to  tax  for  other 
if  there  is  much  doubt,  that  doubt  objects  or  subjects  cannot  be  derived 
exempts  the  citizen  from  the  burden,  from  the  general  power,  though  ex- 
76.;  Lot  V.  Ross,  38  Ala.  156,  161.  pressly  conferred,  to  enact  by-laws  for 
"The  law  [authorizing  local  assess-  the  good  government  of  the  town, 
ments]  must  be  strictly  followed  as  to  Asheville  r.  Means,  7  Ired.  L.  (X.  Car.) 
all  its  substantial  reqmrcments."    Per  406. 

Lawrence f  J.,  Scammon  v.  Chicago,  40        '  i4nte,  chapter  xvi.  on  Ordinances, 

111.   146.     "Possessing,  as  these  mu-  §{  661-676,  7*20.     And  see  Mays  r. 

nicipal  corporations  do,  the  power  of  Cincinnati,  supra;   Cincinnati  v.  Br>'- 

assessment  and  sale  of  private  prop-  son,  15  Ohio,  625,  approving  Boston 

erty,  often  wielded  by  the  indiscreet  r.  Schaffer^  9  Pick.  (Mass.)  415,  419. 

and  selfish,  the  grossest  abuses  would  Compare  Cmcinnati  r.  Buckingliam,  10 

inevitably  follow,  if  they  were  not  held  Ohio,  257,  as  to  correctness  of  which 

strictly    within    the    powers    granted  oucsre;    Mobile  v.  Yuille,  3  Ala.  137; 

and  the  means  prescribed  for  the  exe-  Collins  v.  Louisville,  2  B.  Mon.  (Ky.) 

cution  of  these  powers."   Per  Stuart,  J .,  134;    State  v.  Roberts,  11  Gill  &'J. 

Kyle  V.  Malin  (relating  to  power  to  (Md.)   506,  per  Archer,  J.;    Columbia 

tax  for  local  improvement),  8  Ind.  34,  v.    Beasly,    1    Humph.    (Tenn.)    232; 

37.    "  It  is  undoubtedly  true,  as  held  infra,  {  768. 

by  this  court  in  Richmond  v.  Daniel,  '  Leavenworth  v.  Norton,  1  Kan. 
14  Gratt.  (Va.)  387,  that  laws  confer-  432;  Bumes  r.  Atchison,  2  Kan.  454; 
ring  the  power  of  taxation  upon  a  ante,  {  322,  and  cases  cited.  The 
municipal  corporation  are  to  be  con-  power  to  make  an  improvement  does 
strued  strictly ;  and  so,  too,  are  exemp-  not  imply  or  carry  witn  it  the  power  to 
tions  from  taxation  to  be  construed  levy  a  special  assessment  upon  prop- 
strictly,  and  when  the  power  of  taxa-  erty  benefited  to  pay  for  the  improve- 
tion  has  been  once  conferred,  it  is  not  ment.  Such  assessments  can  only  be 
to  be  crippled  or  destroyed  by  strained  made  where  the  power  to  do  so  is 
interpretation  of  subsequent  laws."  plainly  conferred  and  strictly  followed. 
Per  Joynes,  J.,  Orange  «  A.  R.  Co.  Wright  v.  Chicago  (assessments  foi 
V.  Alexandria,  17  Gratt.  (Va.)  176.  deepening  river),  20  111.  252;  Colum- 
Statutes  granting  exemption  from  tax-  bia  v.  Hunt  (curbing  assessment),  2 


*  Jackson  v.  Newman,  59  Miss.  385.     But  see  Fair  Haven  &  W.  R.  Co.  r, 
New  Haven,  75  Conn.  442. 
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§  1379  (765).  Same  Subject.  Special  Powers  constraed.  —  So, 
conformably  to  the  principles  adopted  for  the  construction  of  this 
dass  of  powers,  it  is  held  that  where  a  statute  specifies  certain 
purposes  for  which  taxes  may  be  levied  by  the  municipal  authori- 
ties, and  adds  "  or  for  any  other  purpose  they  may  deem  necessary," 
these  general  words  will  authorize  taxation  only  for  purposes  of  the 
same  general  character  with  those  already  enumerated/  So,  power 
"to  levy  and  collect  a  special  tax"  for  lighting  a  city  does  not  au- 
thorize the  council  to  add  to  the  tax  a  percentage  for  collectors'  fees, 
nor  the  cost  of  proceedings  before  the  mayor;  these  services  must 
be  paid  for  from  the  general  revenue,  unless  otherwise  specifically 
provided  for  by  the  charter.^  So,  power  to  make  such  by-laws  as 
shall  be  necessary  "  to  promote  the  peace,  good  order,  benefit,  and 
advantage"  of  the  corporation,  and  to  assess  such  taxes  as  shall  be 
necessary  for  carrying  the  same  into  effect,  does  not  authorize  a  tax 
for  the  payment  of  part  of  the  expense  to  be  incurred  by  a  railroad 
company  in  bringing  the  line  of  their  road  nearer  to  the  town  than 
originally  located.'  So,  where  the  power  is  granted  with  a  proviso 
annexed,  no  greater  authority  is  given  than  is  contained  within  the 
limits  of  the  proviso/ 

§1380  (741).  Same  Subject.  Authority  may  be  implied. —  The 
Ifgislaiive  branch  of  the  government  has  the  exclusive  power  of  tax- 
ation, but  may  delegate  it,  as  above  stated,  to  municipal  corpora- 
tions.*  When  such  corporations  are  created,  the  power  of  taxation. 

Rich.  (S.Car.^  550;  Chicago  r.  Wright,  Linseed  Oil  Co.  v.  Palmer,  20  Minn. 

32  lU.  192 ;  Annapolis  v.  Harwood,  32  46S,  475,  citing  text.     An  enactment 

Md.  471.   Power     to  regulate  and  im-  that  no  costs  shall  be  recovered  against 

prove  sidewalks"  does  not  authorize  a  city  in  suits  properly  commenced 

special   assessments    upon    adjoining  against   it  was  held  unconstitutional. 

owner;  but  such  improvements  may  Durkee  v.  Janesville,  28  Wis.  464. 

be  paid  for  out  of  the   corporation  '  McDermond  v.  Kennedy,  Bright. 

treasury.  Fairfield  v.  Ratcliff,  20  Iowa,  (Pa.)  332;  ante,  chap.  viii.  i|  321-323; 

396.  Minn.  Linseed  Oil  Co.  v.  Palmer,  20 

'  Drake  v,  PhiUips,  40  Ili.  388.    As  Minn.  468. 

to  when  assessments  may  be  made,  *  Methodist  Church,  In  re,  66  N.  Y. 

see  Hyde  Park  v.  Borden,  94  111.  26.  395. 

Special  assessments  for  local  improve-  '  A  municipal  corporation  has  no 
ment  cannot  be  enforced  by  fines  or  power  to  levy  taxes  except  under  ex- 
penalties  imposed  by  ordinance.    Au-  press  authority  or  necessar]^  or  unmis- 
gusta  V.  Dunbar,  50  Ga.  387 ;   Gridley  takablc    imphcation.     Meriwether    v. 
r.  Bloomington,   88   111.    554;     s.    p.  Garrett,  102  U.  S.  472 ;   /n  re  Chicago, 
Ottawa  r.  Spencer,  40  111.  211.     See  64  Fed.  Rep.  897,  899;  Felton  r.  Hamil- 
Index,  tit.  Fines  and  Penalties.  ton  Coimty,  97  Fed.  Rep.  823;  Jeffries 
'  Jonas  V,  Cincinnati,  18  Ohio,  318-  v,  Lawrence,  42  Iowa,  498;    McLean 
323;  Nelson  v.  La  Porte,  33  Ind.  258.  Coimty  Precinct  v.  Deposit  Bank,  81 
Same  principle  as  to  local  assessments.  Ky.  254 ;    Adams   v.  Kuykendall,  83 
BucknaU  r.  Story,  36  Cal.  67;  Wil-  Miss.  571;  Adams  r.  Ducate,  86  Miss, 
liams  r.  Detroit,  2  Biich.  560;   Minn.  276;  Crafts  v.  Ray,  22  R.  I.  179,  186; 
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though  generally  conferred  in  express  terms,  may  be  held  to  exist 
by  necessary  or  unmistakable  intendment  When,  for  example, 
such  corporations  have,  in  order  to  execute  a  public  work,  been 
expressly  vested  with  authority  to  borrow  money  or  incur  an  obli- 
gation, they  have,  unless  the  contrary  appears  in  the  constitution 
or  legislation  of  the  State,  the  power  to  levy  a  tax  to  raise  revenue 
wherewith  to  pay  the  money  or  discharge  the  obligation,  without 
any  special  mention  that  such  power  is  granted.^  A  limitation  tm- 
posed  by  atatvie  upon  municipal  corporations,  restraining  them 
from  creating  any  indebtedness  without  providing  at  the  same  time 
for  the  payment  of  principal  and  interest,  was  held  not  to  control  a 
subsequent  statute,  which,  without  prescribing  such  limitation,  au- 
thorizes them  to  incur  a  special  obligation.^ 

§  1381  (766).  Legislature  may  change  Revenue  and  Taxing  Pow- 
ers at  Will  within  Oonstitational  Limits.  —  The  power  to  levy  taxes 
and  to  make  local  assessments  conferred  upon  municipal  corpora- 
tions may,  in  the  absence  of  constitutional  restriction,  and  when  the 
rights  of  creditors  are  not  impaired,  as  we  have  heretofore  shown, 
be  changed  at  the  pleasure  of  the  legislature^  or  resumed  and  be  ex- 
ercised by  commissioners  direcdy  appointed  by  the  l^blature.* 

State    V.   Maysville,    12    S.    Car.   76;  D.  &  E.  Ry.  Co.  v.  Scott.  116  111.  401. 

Blanchard  v.  Barre,  77  Vt.  420;   anle^  The   Supreme   Court    oi    the    United 

chap,  viii.;  ante,  §  1377;  post,  \\  1402,  States  has,  in  a  still  more  recent  case 

1403,  1408.  than  the  one  in  that  court  above  cited, 

'  Citizens'  Loan  Assoc,  v,  Topeka,  decided  that  a  power  to  borrow  moniey 

20  Wall.    (U.  S.)   655,   660;    United  and  to  issue  bonds  therefor,  implies 

States  V.  New  Orleans,  98  U.  S.  381;  the  power  to  levy  a  tax  for  the  pay- 

Quincy  V.   Jackson,    113  U.  S.   332;  ment  of  the  obligations  unless  the  con- 

Breckmridge    County    v.    McCracken,  trary  clearly  appears.     Ralls  County 

22  U.  S.  Add.  115,  124;  United  States  Ct.  v.  United  States,  105  U.  S.  733.    On 

V.  Lincoln  County,  5  Dillon  C.  C.  184,  this  general  subject  see  Index  —  Bor- 

195;   United  States  v.  Elizabeth,  Fed.  rowing     Money;     Municipal    Bonds; 

Cas.  No.  15,041  a;  United  States   v.  Taxation.    And  especially  where  power 

Capdevielle,  118  Fed.  Rep.  809;  Tay-  is  given  to  the  county  court  "to  pro- 

lor  V.  McFadden,  84  Iowa,  262,  271;  tect   the   interest   and   credit   ci   the 

Lowell  V.  Boston,  111  Mass.  454,  460;  co\mt>r/'  in  connection  with  power  to 

Boody  17.  Watson,  64  N.  H.  162,  177,  subscribe  for  stock  of  a  railroad  com- 

citing  text;  Charlotte  v.  Shepard,  122  pany    and    issue    bonds.      Scotland 

N.  Car.  602;  State  r.  Bristol,  109  Tenn.  County  Court  v.  United  States,    140 

315,  324;  Austin  v.  Nalle,  85  Tex.  520,  U.  S.  41.     Ante,  chaps,  xviii.  and  xx.; 

542;    Oconto  City  Water  Supply  Co.  ante,  {  1377;    post,  §§  1402,  1403. 
v.  Oconto,  105  Wis.  76,  86,  citmg  text.        »  United  States  v.  New  Orleans,  98 

In  Illinois,  it  is  held  that  the  act  of  U.  S.  381.     Compare  Knox  v.  Baton 

conferring   power    upon    a   municipal  Rouge,  36  La.  An.  427 ;  ante,  chapters 

corporation  to  incur  a  liability,  by  im-  xviii.  and  xx.  on  Contracts  and    Mu- 

plication   also   confers    the    power  to  nicipal  Bonds, 
levy  taxes  to  discharge  it.     Peoria,        '  Ante,  chap.  iv.  {  96,  note;  (§  103, 

*  Baltimore  v.  State  Board  of  Police,  iv.  ante;  Philadelphia  v.  Field,  58  P^ 
15Md.  376.    See  on  this  subject,  chap.   320;  ante,  {(  114-123. 
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§  1382  (767).  8«me  Sabjaot.  —  Suppose,  however,  a  tax  has  been 
levied  by  a  municipal  corporation,  under  and  in  pursuance  of  legis- 
lative authority,  and  not  collected,  is  it  within  the  competency  of  the 
l^islature,  as  against  the  municipality  and  against  its  consent,  to 
fAtoM  a  specific  class  of  taxpayers  from  the  payment  of  siLck  taxf 
The  general  subject  b  discussed  in  a  previous  chapter,  in  which  is 
considered  the  extent  of  legislative  power  over  municipal  corpora- 
tions and  their  rights.  As  a  general  proposition  the  legislature  has 
complete  power  over  public  revenues  and  their  disposition,  ex- 
cept where  restrained  by  express  constitutional  limitations.  In  the 
Iowa  case,  cited  in  the  note,  it  was  held  by  a  majority  of  the  judges, 
but  on  different  grounds,  that  an  act  of  the  legislature  releasing 
railway  companies  from  the  payment  of  taxes,  already  levied  by 
the  municipality,  but  not  collected,  was  unconstitutional  and  void/ 

§1383  (779).  Municipality  cannot  delegate  its  Power  to  tax. 
—We  have  already  had  occasion  to  refer  to  the  principle  that  public 
powers  conferred  upon  a  municipality,  to  be  exercised  by  its  council, 
when  and  in  such  manner  as  it  shall  judge  best,  are,  without  legis- 
lative authority  to  that  end,  incapable  of  delegation  by  the  munici- 
pality.' The  principle  extends  to  the  authority  conferred  upon  a 
municipal  corporation  to  levy  and  collect  taxes,  or  to  determine 
upon  the  necessity  and  character  of  local  improvements.  Such 
authority  cannot  be  del^ated  unless  such  delegation  is  legislatively 
permitted.* 

105,106,  109,  111,  123;    arUe,  chap.   140U.  S.  41;   Hubert  v.  New  Orleans, 

XY-iii.;  Blanding  v.  Burr,  13  Cal.  343;   215  U.  S.  170;     McKie  v.  Rose,  140 

^^wall  V.  Daviess  Ck>unty  Com'rs,   Fed.  Rep.  145,  148;  Grand  County  v. 

22  How.  (U.  S.)  3^;   Gilman  v.  She-   King,    32   U.  S.   App.    1.     See   also 

boTgan,  2  Black  (U.  S.),  510;  Lansing  Mobile  v.  Watson,  116  U.  S.  289;  East 

r.  County  Treasurer,  1  Dillon  C.  C.  522;   St.  Louis  v.  Amy,  120  U.  S.  600,  604. 

Muscatine  v.  Miss.  &  Mo.  R.  Co.,  1  DiL-   Index  —  Municipal  Bands. 

lonC.  C.  536;  Von  Hoffman  v,  Quincy,        *  Dubuque  v.  Illinois  Cent.  R.  Ck)., 

i  Wall.  (U.  S.)  535;    Buts  v,  Musca-   39  Iowa,  56;  Const.  Iowa,  Art.  8,  §  2. 

tine,  8  Wall.  (U.  S.)  575;  Louisiana  v.        '  AnUj  §  244  and  cases  cited;    Foes 

Pikburv,  105  U.  S.  278;  Wolff  v.  New  v,  Chicago,  56  111.  354;   Thompson  v. 

Orleans,  103  U.  S.  358;  State  v.  Cas-   Booneville,  61  Mo.  282;    Indianapolis 

ady,  22  Minn.  312;    State  v.  Brewer,   v.  Lawyer,  38  Ind.  348;    Johnston  v. 

64 'Ala.  287;    Gasaway  v,  Seattle,  52   Macon,  62  Ga.  645;    Macon  v.  First 

Wash.  444.     If  bonds  are  issued  by  a   Nat.    Bank,    59   Ga.   648;    Macon  v. 

municipality  upon  the  faith  and  credit   Macon  Sav.  Bank,  60  Ga.  133;   Himt 

of  powers  of  taxation  then  existing,    v.  Booneville,  65  Mo.  620. 

the  power  of  taxation  enters  into  and        '  lb. ;  Mclnemey  v.  Reed,  23  Iowa, 

forms  part  of  the  contract  with  the  410;    Meuser  v.  Risdon,  36  Cal.  239; 

bondholder  and  cannot  be  destroyed   Banaz  v.  Smith,  133  Cal.  102;  Da  vies 

or  substantially   impaired  by   subse-  v.  Los  Angeles,  86  Cal.  37;   Bolton  v. 

quent  legislation.     Kails  County  Ct.   Gilleran,  105  Cal.  244 ;  State  v.  Parker, 

r.  United  States,  105  U.  S.  733,  735;   26  Vt.  362;  State  v.  Swisher,  17  Tex. 

Scotland  County  Court  V.  United  States,   441;   Fobs   v.   Chicago,    56   111.    354; 
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§  1384   (781).     Powers  cannot   bo  variod   by  Ordinance.  —  It   is 
plain  that  the  powers  of  taxation  conferred  upon  the  municipal  au- 

Jenks  V.  Chicago,  56  111.  397 ;  State  v,   thereon.    The  council  aUme  can  deter- 
Copeland,  dR.1. 33;  Murray  v.  Tucker,  mine  the  necessity  of  such   improve- 
10  Bush  (Ky.),  240;    Davis  v.  Reed,  ment,  as  well  as  its  kind  and  character, 
65  N.  Y.  566;    Bellinger  v.  Gray,  51    and  has  no  authority  to  refer  the  deter- 
N.  Y.  610;    Hitchcock  v.  Galveston,  mination  of  these  matters  to  any  other 
96  U.  S.  341;  Sheehan  v,  Gleason,  46  body  or  person.    The  power  to  pass 
Mo.  100;  Lord  v.'Oconto,  47  Wis.  386.  ordinances  to  improve  streets  is  legi»- 
Approving  text,  also,  Mathews  v.  Alex-  lative,  and  cannot  be  del^ated.    It  is 
anoria,   68   Mo.    115;    Richardson   v.  in  effect  a  power  of  taxation,  which  is 
Heydenfeldt,  46  Cal.  68;  Thompson  v.   the  exercise  of  sovereign  authority.  To 
Schermerhom,  6  N.  Y.  92,  approved  ordain  generally  that  a  street  or  square 
in  Phelps  v.  New  York,  112  N.  Y.  216;   shall  be  graded  and  paved,  or  ''so  muck 
where  it  was   held,  under  a  charter  thereof  as  the  engineer  may  direct^  and 
making  it  the  duty  of  the  citv  to  award  according  to  svecifications  to  be  fur- 
a  contract  to  the  lowest  bidder  unless  nished  by  him,     is  simply  to  delegate 
otherwise  ordered  by  a  vote  of  three-  to  him  the  power  to  fix  the  grade,  de- 
fourths  of  the  council,  that  the  power  termine  what  materials  should  be  used 
must  be  exercised  by  the  council  in  for  the  pavement,  and  how  much  of 
each  casCf  and  could  not  be  delegated   the  street  or  square  should  be  thus  im- 
to  a  public  officer;  St.  Louis  v.  Clem-  proved,  and  is  not  the  determination 
ens,  52  Mo.  133;    People  v.  Clark,  47  of  the  council  as  to  any  of  these  things. 
Cal.  456;  Randolph  v.  Gawley,  47  Cal.   To  allow  such  an  ordinance  to  bind  Uie 
458;    Richardson  v,  Heydenfeldt,  46  property-holder  is,  in  the  opinion  of  a 
Cal.  68;   Ould  v.  Richmond,  23  Gratt.  majority  of  the  court,  to  destroy  all 
(Va.)   471 ;    Robinson   v.    Dodge,    18  the  safeguards  thrown  around  him  by 
Johns.  (N.  Y.)  351 ;  Trumbull  v.  White,   law.    Subsequent  acts  of  affirmance  by 
5  Hill  (N.  Y.),  46;   Davis  v.  Reed,  65  the  city  council  cannot  validate  an  m- 
N.  Y.  566;    Schofield  v.  Lansing,  17   valid  ordinance.      Hydes  v.  Joyes,  4 
Mich.  437 ;  East  St.  Louis  v,  Wehnmg,  Bush  (Ky.),  464.    City  council  cannot 
46  111.  392;  Lake  Shore  &  M.  S.  R.  R.   ratify  so  as  to  impose  obligation  on 
Co.  V.  Chicago,  56  lU.  454;   Walker  v,   lot-owner  to  pav.  Murray  v.  Tucker, 
Chicago,  62  111.  286;  Moore  v.  Chicago,    10  Bush  (Ky.),  240;   but  see  on  this 
60  111.  243;  Bryan  v.  Chicago,  lb.  507.  point  Davis  u.  Reed,  65  N.  Y.  566; 
Bluffton  V.  MiUer,  33  Ind.  App.  521.    Hitchcock  v,  Galveston,  96  U.  S.  341. 
The  above  cases  distinguished.     Page        But  where  the  act  of  the  legblature 
V.  Chicago,  60  111.  441.    In  Schwartz  v.  charged  the  burden  of  certain  local 
Flatboats,  14  La.  An.  243,  it  was  held   improvements  upon  the  adjoining  lots, 
(but  qu€Bre  as  to  its  correctness)  that  and  directed  the  street  commissioners 
the  power  to  ''alien,  lease ,  farm,  and  to  make  out  the  assessment,  it  is  not 
dispose  of  all  and  every  kind  of  prop-  necessary  that  the  city  assess  the  tax 
erty,"  and  "to  lay  and  collect  taxes  m  by  an  ordinance,  and  an  ordinance  to 
such  a  manner  as  may  be  deemed  ex-  that  effect,  if  passed,  is  not  a  delega- 
pedient,  on  all  steamboats,  <S:c.,  land-  tion  by  the  corporation  di  its  power  of 
mg  at  the  levee  of  the  corporation,"   taxation.    Schenley  v.  Commonwealth, 
gave  the  corporation  power  to  lease,   36  Pa.  St.  29.    In  South  Carolina^  un- 
for  a  period  of  years,  to  a  private  per-   der  a  general  power  to  the  city  council 
son,  the  revenues  of  the  port,  with  the  to  make  local  assessments  and  to  ap- 
privilege  of  collecting  them  in  his  own  point  officers  to  execute  the  corporate 
name  and  for  his  own  benefit.  powers  and  duties,  it  is  held  not  to  be 

The  principle  stated  in  the  text  is  a  valid  objection  to  an  assessment  that 
thus  enforced  by  the  Court  of  Appeals  it  was  made,  pursuant  to  ordinances 
in  Kentucky^  in  a  case  arising  in  the  or  regulations,  by  the  officers  of  the 
city  of  Louisville.  In  substance,  the  corporation  and  not  by  the  corpora- 
court  says,  the  general  council  of  the  city  tion  itself ;  for  the  city  council  is  to  be 
of  Louisville,  by  ordinance  as  prescribed  regarded  as  a  local  legislative  body  for 
in  the  city  charter,  may  direct  or  au-  the  purpose  of  making  by-laws,  with 
thorize  the  sidewalks  in  the  city  to  be  power  to  cause  them  to  be  carried  out; 
graded,  paved,  curbed,  &c.,  at  the  cost  and  particularly  is  such  an  objection 
of  the  owners  of  the  property  fronting  without  force  when  the  assessments 
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thorides  by  the  charter  or  organic  act,  and  the  mode  of  exercbing 
such  powers  when  prescribed  therein,  cannot  be  varied  by  ordinances 
or  by-laws.*  Therefore  a  city  corporation  cannot  impose  terms  or 
condidons  which  can  affect  the  validity  of  a  tax-sale  made  within 
the  authority  conferred  by  the  legislature.*  So,  under  a  charter 
consdtuting  the  city-marshal  the  collector  of  taxes,  and  making  it 
his  duty  to  receive  and  collect  the  taxes  due  the  corporation,  it  is 
not  competent  for  the  council  by  ordinance  to  dispense  with  the 
dudes  which  the  charter  imposes  upon  this  officer,  and  devolve 
them  upon  another.'  So,  under  a  charter  authorizing  a  town  cor- 
poradon  "  to  collect  taxes  upon  all  real  estate  within  the  town,  not 

hare  first  to  be  submitted  to  and  ap-  the  ordinance  granting  a  franchise  to 

proved  by  the  council.     Cruikshanks  a  street  railway  company  to  occupy 

r.  Charieston,   1    McCord     (S.  Car.)»  the    street    provided    that    it    should 

360.  Compare  Charleston  v.  Pinckney,  p«ive  and  keep  in  good  repair  the  i)or- 

1  Tr.  Const.  (S.  Car.)  42.    Where  such  tion  of  the  street  which  it  occupied, 

a  eoune  is  expressly  authorized  by  the  a  subsequent  ordinance  assessing  the 

charter,  a  grade  for  a  street  neea  not  abutting  owners  for  the  paving  of  the 

be  previously  fixed  by  the  council,  but  rest  of  the  street  properly  excepted 

it  may  require  the  adjoining  owners  from  assessment  the  portion  occupied 

to  make  certain  improvements  accord-  by  the  railway,  the  burden  imposed 

tog  to  the  direction  of  the  city  pa  er,  upon  the  street  railway  company  to 

vbo  may  thus  determine  the  grade,  pave  the  portion  of  the  street  occupied 

State  V.  New  Bnmswick,  30  N.  J.  L.  oy  it  being  regarded  as  an  equivalent 

9d5.   See  further,  anUj  §  244 ;   vrfraj  for  the  assessment.  Billings  v.  Chicago, 

1 1466.  167  111.  337. 

In  Coit  r.  Grand  Rapids,  115  Mich.  ^  Ante,     chapter     on     Ordinances, 
493,  the  court    held    (distinguishing  {  587;    Weeks  v.  Milwaukee,  10  Wis. 
Weeb  r.  Milwaukee,    10   Wis.   242),  242;  and  State  v.  Hannibal  A  St.  J.  R. 
that  whfle  a  city  could  not  release  a  Co.,  75  Mo.  208,  which  hold  that  the 
property  owner  from  general  taxation  city    cannot    exempt    from    taxation 
for  the  maintenance  of  sewers  in  con-  property  which  the  laws  make  taxable. 
cideratioQ  of  his  permission  to  con-  City  has  no  inherent  pK>wer  to  grant 
rtnict  a  sewer  throu^  his  hmd,   it  exemption   from   taxation.     Mack  v. 
ffiight  release  him  from  special  assess-  Jones,  21  N.H.393;  1  Desty,  Taxation, 
meDt  for    the    construction    of    the  466,  467,  and  cases ;  po8tf  §  1392,  note. 
sever  in  consideration   of  such   per-  In  Moale  v.  Baltimore,  61  Md.  224, 
misioQ.     This  arrangement  did   not  the  city  of  Baltimore,  bein^  empow- 
amount  to  an  exemption  from  taxa-  ered  to  assess  the  cost  of  pavmg,  grad- 
tioD  80  as   to   throw   an    additional  ing,  etc.,  pro  rata  upon  the  property 
burden    on    other    taxpayers.      The  abutting  upon  streets,  passed  an  ordi- 
(ouDcU    agreed    what    the    property  nance  directing  the  cost  to  be  collected, 
wracr's  fair  share  of  taxation  was,  and  when  assessed,  from  **proverty  owners 
be  paid  it  by  deeding  his  lands  with  as  other  city  taxes  are  collected,"  and 
fight  of  ingress  and  egress,  and  apee-  the  court  held  that  by  the  statute  it 
ine  to  perpetually  charge  his  ad joming  was  only  intended  to  indicate  the  pro- 
land  with  the  damage  resulting  from  portion  in  which  the  property  owners 
the  construction  of  the  sewer.    But  in  should  be  assessed,  and  that  the  tax 
Leifo^ett  V.  Detroit.  137  Mich.  247.  it  t«M  a  personal  debt  of  the  owners.    Cit- 
vas  held,  distinguishing  the  case  last  ing  Dashiell  v.  Baltimore,  45  Md.  615; 
cited,  that  a  condition  subsequent  in  Gould  v,  Baltimore,  58  Md.  46,  and  59 
a  deed  to  a  city,   that  the  grantor  Md.  378,  and  Handy  v,  CoUms,  60  Md. 
ifaould   be   released    from   all   future  229. 

aasessments  for  opening  streets,  was  •  Thompson   v.   Carroll,    22    How. 

an  ultra  vires  abrogation  of  the  power  (U.  S.)  422. 

of  future  assesBinent  and  void.    Where  »  Placerville  v.  Wilcox,  35  Cal.  21. 
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exceeding  one  half  per  cent  upon  the  assessed  value  thereof/'  it 
cannot  pass  an  ordmance  directing  lots  to  be  taxed,  without  con- 
sidering the  value  of  the  improvements  upon  them ;  for  since  build- 
ings are  part  of  the  land  which  the  legislature  had  desigtiated  as  the 
property  to  be  taxed,  such  an  ordinance  makes  a  discrimination 
which  the  charter  does  not  authorize.^ 

§  1385  (782).  The  Objects  of  Taxation.  —  The  authority  of  mu- 
nicipal corporations  to  levy  and  collect  taxes  is  usually  limited,  not 
only  as  respects  the  rate  of  taxation,  but  the  objects  of  it'  Under 
grants  of  thb  character,  the  question  has  arisen,  not  only  as  to 
what  property  the  municipality  may,  but  also  as  to  what  it  miut, 
subject  to  taxation  for  the  purpose  of  obtaining  revenue  or  dis- 
charging liabilities.  Thus,  the  city  of  New  Orleans  was  authorized 
by  charter  "  to  raise  money  by  taxation,  in  such  manner  as  to  the 
council  shall  seem  proper,  upon  real  and  personal  estate/*  &c.  It 
was  claimed  that  the  city  was  bound  to  tax  both  species  of  property 
at  the  same  time,  and  that  a  tax  could  not  legally  be  imposed  upon 
either  alone.  This  view,  however,  was  not  sustained  by  the  court, 
which  said:  "It  does  not  appear  to  us  that  the  power  given  to  tax 
real  and  personal  estate  renders  it  imperative  on  the  corporation  to 
tax  both.  By  the  same  section  of  the  law,  the  city  council  are  em- 
powered to  exercise  their  authority  as  to  them  may  seem  proper."' 

§  1386  (783).  Same  Subject.  Uniformity  of  Rule  of  Taxation.  — 
But  there  may  be  a  constitutional  limitation  upon  both  the  legisla- 
tive and  the  municipal  power  to  select  one  class  of  property  for 
taxation  and  omit  another.  In  an  important  case  relating  to  this 
subject,  there  was  a  constitutional  provision  "  that  the  rule  of  taxsr 

'  Fitch  V.  Pinckard,  5  III.  76;   ap-  65  Ala.  403;    approved  in  Winter  r. 

proved,   Primm  r.   Belleville,   59.  111.  Montgomery,  79  Ala.  481.    The  power 

142.  of  a  city  corporation  to  levy  a  general 

"  Power  to  levy  taxes  confined  to  tax  upon  one  species  of  property — for 
kinds  of  property  mentioned  in  the  example,  real  estate  —  and  to  omit 
charter.  Rabassa  v.  New  Orleans,  3  personal  property,  was,  under  the 
Martin  (La.),  o.  s.  218;  Blanc  v.  New  construction  of  special  charter  pro- 
Orleans,  1  Martin  (La.),  o.s.  65;  Har-  visions,  sustained  m  the  case  ci  Fred- 
per  V.  Elberton,  23  Ga.  566 ;  Municipal-  erick  v.  Augusta.  5  Ga.  561 ;  Primm  v, 
ity  No.  3  V.  Johnson,  6  La.  An.  20;  Belleville,  59  111.  142.  Power  of 
Barret  v.  Henderson,  4  Bush  (Ky.),  counties  to  release  lien  and  reduce 
255;  Dubuque  v.  Northwestern  L.  Ins.  amount  of  taxes  must  be  conferred  by 
Co.  ([premiums  received  by  local  agent  statute,  or  it  does  not  exist.  State  v. 
of  toreign  insurance  company),  29  Central  Pac.  R.  Co.,  9  Nev.  79;  State 
Iowa,  9.  V.  Central  P&c.  R.  Co.,   10  Nev.  47; 

*  Oakey  V.  New  Orleans,  1  La.  1;  Lowell  v.  Bliddlesex  Countv,  3  Allen 

B.  P.  Municipality  No.  2  v.  Duncan,  2  (Blass.),  550;  Finch  v.  Temana  County, 

La.  An.  182;    Winter  v,  Montgomery,  29  Cal.  455. 
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tion  shall  be  unifonn/'  &c.y  which  was  considered  to  mean  that  all 
kinds  of  property  not  absolutely  exempt  must  be  taxed  alike,  by 
the  same  standard  of  valuation,  equally  with  other  taxable  property, 
and coextensively  with  the  territory  to  which  it  applies;  and  there- 
fore a  tax  to  pay  a  city  debt,  ordered  to  be  levied  exclusively  upon 
the  red  property  within  the  city,  is  a  discrimination  in  favor  of  per- 
sonal property,  and  violates  ihe  uniformity  required  by  the  Con- 
sdtutioD,  and  b  void/ 

§  1387  (784).  Extent  of  Power  to  Tax.  —  Power  to  tax  real  and 
personal  estate  within  the  city  corporation  does  not  confer  the  right 
to  tax  capital  employed  in  merchandise,  distinct  from  the  articles  of 
property  in  which  such  capital  is  invested.^ 

§  1388  (786).  What  Property  is  within  the  Municipality.  —  Among 
the  most  usual  of  the  express  limitations  upon  the  power  of  mu- 
nicipal taxation  is  the  one  confining  it  to  property  within  the  corpo- 
ration. What  property  b  to  be  considered  within  the  municipality,  so 
as  to  give  the  right  to  tax  it,  is,  in  some  instances,  hard  to  determine.' 

'  Gilman   v.   Sheboygan,    2   Black  bonds.  Macon  v.  Jones,  67  Ga.  480.  See 

(U.S.),  510;   approving,  on  the  con-   i  1399.   The  taxing  power  does  not  ex- 

stitutional  point,   Knowiton  v.  Rock  tend  beyond  the  geographical  limits  of 

County,  9  Wis.  410;    Weeks  v.  Mil-  a  municipal  corporation,  and  where 

waukee,  10   Wis.   242 ;    Lumsden   v.  the  bounaary  was  the  low-water  mark 

Cro68,    lb.    282 ;      Attorney-Gen.    v.  in  a  river,  it  was  held  that  the  city  had 

Winnebago,  L.  &  F.  R.  PI.  K.  Co.,  11   no  power  to  tax  coal  under  the  river 

Wis.  42;  Zanesville  v.  Richards,  5  Ohio  beyond  that  mark.    Gilchrist's  Appeal, 

St.  5S9;  Exchange  Bank  of  Columbus   109  Pa.  St.  600.    To  the  efifect  that  the 

V.  Hines,  3  Ohio  St.  1.   See  Muscatine  power  of  taxation  is  confined  to  the 

9.  Miss.  &  Mo.  R.  Co.,  1  Dillon  C.  C.  536;  territorial  limits  of  the  mimicipality, 

<m(eJ114;  n^pra,  i  1367,  e<  «eg.,  1384;   see  Toby  r.  Haggerty,  23  Ark.  370; 

vost,  {{  1433. 1445;  Hale  v.  Kenosha,  29  Taylor  v.  Youngs,  48  Mich.  268;  Hub- 

Wis.  599;  Cfape  Girardeau  County  Ct.  bard  v.  Newton,  52  Vt.  346.    A  con- 

r. Hill,  118 U.S.  68.    Uniformity,  what  tract  or  agreement  between  two  mu- 

is?   Livingston  v.  Albany,  41  Ga.  21 ;  nicipalities  that  each  should  not  tax 

Mobfle  V,  Dargan,  45  Ala.  310;  State  the  lands  within  its  limits  owned  by 

V.  Severance,  55  Mo.  378.  residents  of  the  other,  is  contrary  to 

>  Municipality  No.  3  v.  Johnson,  6  the  policy  of  the  law  and  void.   Dilling- 

La.  An.  20.  ham  v.  Snow,  5  Blass.  547. 

'  St.  Louis  17.  Wigdns  Ferry  Co.,  11  Bridges :  The  question  of  what  prop- 
Wall.  423.  "It  is  ^vious,"  said  Mr.  erty  is  within  the  city  has  been  passed 
Justice  SwaynCf  in  this  case,  "that  the  upon,  with  opposite  conclusions,  in 
puzTKwe  of  the  legislature  in  conferring  discussing  the  right  of  cities  to  tax 
autnority  of  this  nature  was  not  to  tax  bridges  over  navigahle  rivers  between 
property  through  the  proprietor,  but  to  two  States.  In  Louisville  Bridge  Co. 
tax  tlungB  themselves,  by  reason  of  v,  Louisville,  81  Ky.  189,  the  Court  of 
their  being '  within  the  city.' "  /&.  431;  Appeals  of  Kentucky y  held  that  the 
Trigs  V.  Glasgow,  2  Bush  (Ky.),  594;  mere  fact  that  a  part  of  a  bridge  was 
Loua  V.  Charlestown,  103  Mass.  278.  within  the  corporate  limits  of  a  city, 
A  power  to  tax  all  property  within  was  not  sufficient  to  authorize  such  a 
the  coiporate  limits  of  a  city  does  tax,  because  the  corporate  limits  may 
not  autboriie  the  taxation  of  its  own  be  larger  than  the  taxable  boundary, 
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With  respect  to  the  sitiLS  of  real  estate,  there  can  ordinarily  be  no 
doubt;  but  as  respects  personal  property,  its  situs  is  often  difficult  to 
settle.  If  the  property  is  tangible  and  is  actually  and  not  merely 
temporarily  or  in  transit,  within  the  municipality,  it  is  plain  that 
it  may  be  taxed  by  it,  under  the  authority  we  are  considering,  irre- 
spective of  the  residence  or  domicil  of  its  owner.* 

§  1389.     Power  of  Taxation;    Situs  of  Property.  —  While  the  mode, 
form,  and  extent  of  taxation  are,  generally  speaking,  limited  only  by 

and  as.  at  the  time  the  bridge  was  erty  within  the  municipality  which 
built,  tne  bed  of  the  river  was  not  sub-  cannot  possibly  be  benefited  by  the 
ject  to  taxation  by  the  city,  and  so  re-  municipal  government  cannot  be  taxed 
mains,  they  were  larger  in  this  case.  It  therefor,  it  was  held  that  a  railroad 
also  held  that  a  city  has  no  power  to  bridge  partly  within  the  city  across  a 
tax  property  which  is  not  benefited  na\'igable  river,  which  was  so  situ  ted 
by  its  government ;  and  for  these  two  as  to  derive  no  benefit  or  protection 
reasons,  it  refused  to  sustain  a  munici-  from  the  municipality,  could  not  be 
psJ  tax  upon  a  railroad  bridge  across  taxed  by  the  city.  Arnd  v.  Union  Pac. 
the  Ohio  River.  In  St.  Louis  Br.  Co.  R.  Co.,  120  Fed.  Rep.  912.  Quaref 
V.  East  St.  Louis,  121  111.  238,  the  Su-  Property  which  is  annexed  to  the  city 
preme  Court  of  Illinois  decided  that  subsequent  to  the  time  for  the  return  of 
the  cit^/^  had  the  right  to  tax  such  part  taxable  propertv  to  be  made  by  the 
of  a  similar  bridge  as  was  situated  assessor  cannot  be  taxed  for  that  vear. 
within  its  corporate  limits,  which  Latonia  v.  Meyer  (Ky.),  86  S.  W.  llep. 
limits  in   this  case  extended  to  the  686. 

middle  of  the  Mississippi  River,  on  the  *  St.  Louis  ».  Wiggins  Ferry  Co.,  11 
ground  that  the  mere  fact  that  the  Wall.  423,  430,  per  Swayne,  J.;  Au- 
structure  was  built  upon  ground  cov-  gusta  v.  Dunbar,  50  Ga.  387 ;  Finley 
ered  by  a  navigable  stream,  and  there-  v.  Philadelphia,  32  Pa.  381;  Mills  v. 
fore  was  not  capable  of  improvement  Thornton,  26  111.  300;  Sangamon  &  M. 
for  streets,  Ac,  furnished  no  reason  R.  Co.  v.  Morgan  County^  14  lU.  163; 
for  exempting  it  from  city  taxes,  al-  Pomcroy  Salt  Co.  v.  Davis,  Treas.,  21 
though  it  appeared  that  the  bridge  Ohio  St.  555;  Dunleith  v.  Reynolds, 
company  had  derived  no  protection  53  111.  45;  People  v.  Ogdensburg^,  48 
for  its  property  from  the  city,  and  had,  N.  Y.  390;  St.  Louis  v.  Wiggins  Ferry 
at  its  own  expense,  provided  for  its  Co.,  40  Mo.  580;  Hoyt  v,  N.  Y.  Tax 
lighting,  police,  fire  apparatus,  water-  Com'rs,  23  N.  Y.  228;  New  Albany  v. 
works,  cleaning,  hospital,  &c.  A  simi-  Meekin,  3  Ind.  481,  cited  infra;  People 
lar  result  was  reached  in  State  v.  Co-  v.  Niles,  35  Cal.  282.  See  Bell  v.  Pierce, 
lumbia,  27  S.  Car.  137,  where  the  bound-  51  N.  Y.  12;  People  v.  N.  Y.  Tax 
ary  of  a  city  upon  a  river  which  was  Com'rs,  64  N.  Y.  541.  A  non-resident 
not  na\'igable  was  held  to  be  in  the  creditor  of  a  city,  whose  debt  is  evi- 
middle  of  the  stream.  Only  that  part  of  denced  by  the  certificates  of  the  city, 
a  bridge  which  is  within  the  State  can  is  not  a  holder  of  property  within  its 
be  taxed  by  its  authority.  Keokuk  &  limits.  Murray  v.  Charleston,  96  U.  S. 
H.  Bridge  Co.  v.  People,  145  111.  596;  432,  cited  §  1399.  As  to  sUus  ofperso- 
Keobuk  &  H.  Bridge  Co.  v.  People,  161  nal  property  for  taxation,  see  i  1389. 
111.  132.  A  railroad  bridge  across  a  As  to  taxation  of  personal  property 
na\dgable  river  forming  the  boundary  where  the  owner  is  a  corporation,  or  has 
of  two  States  is  not,  by  reason  of  being  his  domicil  in  one  town  and  does 
an  instrument  of  Congress,  exempt  from  business  in  another,  see  Gardiner  Cot- 
taxation  by  either  State  upon  the  part  ton  &  W.  F.  Co.  v,  Gardiner,  5  Me.  133, 
within  it.  Pittsburgh,  C,  C.  &  St.  L.  and  cases  there  cited.  Taxation  of 
R.  Co.  V,  West  Virginia  Board  of  Public  foreign  capital.  People  v.  N.  Y.  Tax 
Works,  172  U.  S.  32.  See  also  Render-  Com'rs,  59  N.  Y.  40;  Bates  r.  Mobile, 
son  Bridge  Co.  V.  Henderson,  173  U.  S.  46  Ala.  158;  Kirtland  v.  Hotchldss, 
692.  Following  the  rule  of  the  lotva  100  U.  S.  491;  8.  c.  42  Conn.  426. 
decisions  (see  post,  {  1395)  that  prop- 
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the  wisdom  of  the  l^islature,  that  'power  is  limited  by  the  principle 
inhering  in  the  very  nature  of  constitutional  government,  namely, 
that  the  taxation  imposed  must  have  relation  to  a  subject  within  the 
jurisdiction  of  the  taxing  government.*  If  the  property,  which  is 
the  subject  of  taxation,  be  not  within  the  taxing  power  of  the  State, 
because  it  has  no  situs  therein  for  that  purpose,  the  taxation  of  such 
property,  under  those  conditions,  partakes  rather  of  the  nature  of 
an  extortion  than  a  tax  and  is  not  only  beyond  the  power  of  the  legis- 
lature, but  is  a  taking  of  property  for  public  use  without  compensa- 
tion, and  a  denial  of  due  process  of  law  within  the  meaning  of  the 
Fourteenth  Amendment  to  the  Federal  Constitution.'  Hence, 
sUtu  of  the  property  for  purposes  of  taxation  within  the  State 
essential  to  the  exercise  of  the  taxing  power  of  the  State.  Real 
property  is  universally  conceded  to  be  taxable  only  by  the  State  in 
which  it  is  situated.' 

But  difficult  and  intricate  questions  arise  with  reference  to  per- 
8(md  property.  The  old  rule  was  that  the  situs  of  personal  property 
is  governed  by  the  maxim  mobilia  sequuntur  personam,  by  which 
personal  property  was  supposed  to  follow  the  person  of  its  owner, 

'  Louisville  &  J.  Ferry  Co.  v.  Ken-  be  valued'cw  a  unit  for  purposes  of  taxa- 

tucky,  188  U.  S.  385,  396,  rev'g  108  tion,  and  the  proportion  of  the  gross 

Ky.  717;  In  McCulloch  v.  Maryland,  value  which  tne  mileage  within  the 

4  vVTieat.  (U.  S.)  316,  429,  Mr.  Chiet  State  bears  to  the  total  mileage  may 

Justice  Marshall  said  that,  while  all  be  assessed  by  the  State,  the  decisions 

aibjects  over  which  the  taxing  power  of  the  Supreme  Court  recognize  that  if, 

of  the  State  extends  are  objects  of  for  instance,  a  railroad  company  has 

taxation,  "those  over  which  it  does  terminals  in  one  State  equal  in  value 

not  extend  are    upon  the   soundest  to  all  the  rest  of  the  line  through  an- 

pnnciples,    exempt    from    taxation."  other,  the  latter  State  could  not  make 

ihat  proposition,  he  said,  could  al-  use  of  the  unity  of  the  railroad   to 

most  be  pronounced  self-evident.  equalize  the  value  of  every  mile  with- 

'  Nortnem  Cent.  R.  Co.  v.  Jackson,  out  first  deducting  the  value  of  the 

7  WaD.  (U.  S.)  262;  State  Tax  on  For-  terminals.      That    would    be    taxing 

apa-hdd  Bonds,  Re,  15  Wall.  (U.  S.)  property  outside  the  State  under  a 

300;  Tappan  v.  Merchants'  Nat.  Bank,  pretence.    Pittsburgh,  C,  C.  &  St.  L. 

19  WaU.  (U.  S.)  490,  499;    Louisville  R.  Co.  v.  Backus,  154  U.  S.  421,  431; 

*  J.  Ferry  Co.  v.  Kentucky,  188  U.  S.  Western  Un.  Tel.  Co.  r.  Taggart,  163 

385,  398,    per    Mr.    Justice    Harlan;  U.  S.  1,  23;   Far^o  v.  Hart,  193  U.  S. 

Delaware,  L.  A  W  R.  Co.  v.  Pennsyl-  490,  500.    Jurisdiction  of  New  Jersey 

vania,  198  U.  S.  341,  358;  Union  Ro-  to  assess  taxes  on  lands  under  the  waters 

frigerator  Transit   Co.   v,   Kentucky,  of  the  Hudson  River  to  the  west  of  the 

199  U.  S.  194,  202.  boundary  line  between  the  States  of 

'  "We  know  of  no  case  where  a  New  York  and  New  Jersey  sustained, 

legislature  has  assimied  to  impose  a  although  by  compact  between  these 

tax  upon  land  within  the  jurisdiction  States  exclusive  jurisdiction  for  cer- 

of  another  State,  much  less  where  such  tain  purposes  is  given  to  New  York 

action  has  been  defended  by  any  court."  over  the  waters  to  the  west  of  such 

Per  Mr.  Justice  Brown  in  Union  Re-  boundary  line  to  low  water  mark  on 

frigerator  Transit  Co.  v.  Kentucky,  199  the  New  Jersey  Shore.    Central  R.  Co. 

U.  S.  194, 204.   Although  a  railroad  ex-  v.  Jersey  City,  209  U.  S.  473,  afif'g  72 

tending  through  two  or  mare  States  may  N.  J.  L.  311. 


2410  MUNiaPAL  CORPORATIONS  §  1389 

and  to  be  subject  to  the  law  of  the  owner's  domicil.^  The  applica- 
tion of  this  rule  to  tangible  personal  property,  which  is  physically 
capable  of  having  a  definite  and  fixed  situs,  hjsis  as  to  such  property 
been  gready  modified,  if ,  indeed,  it  is  not  now  denied  entirely.  For 
purposes  of  taxation,  it  has  been  long  held  that  tangible  personal 
property  may  be  separated  from  its  owner,  and  he  may  be  taxed  on 
its  account  at  the  place  where  the  property  is,  although  it  b  not  the 
place  of  the  owner's  domicil,  and  even  if  he  is  not  a  citizen  or  resi- 
dent of  the  State  which  imposes  the  tax.^  And  in  recent  years  the 
Supreme  Court  of  the  United  States  has  gone  further,  and  has  held 
that  the  domicil  of  the  owner  does  not  confer  jurisdiction  upon  the 
State  of  his  domicil  to  tax  tangible  personal  property,  belonging  to 
himy  which  is  permanendy  located  and  has  an  actual  siivs  in  an- 

^  Buck  v.  Beach,  206  U.  S.  392,  400,  tection,  the  taxation  of  such  property 

401,  per  Mr.  Justice  Peckham,  within  the  domicil  of  the  owner  par- 

'  Eidman  v.  Blartinez,   184  U.  S.  takes  rather  of  the  nature  of  an  ex- 

578,  582;    Blackstone  v.  Miller,   188  tortion   than   a   tax,   and    has   been 

U.  S.  189,  204;  Tappan  v.  Merchants'  repeatedly  held  by  this  court  to  be 

Nat.  Bfiuik,  19  Wall.  (U.8.)490;  Pull-  beyond  the  power  of  the  le^ature 

man's  Palace  Car  Co.  v,  Pennsylvania,  and  a  taking  of  property  without  due 

141  U.  S.  18,  22 ;   Fargo  v.  Hart,  193  process  of  law.  ...  It  is  essential  to 

U.  8.  490;   Old  Dominion  SS.  Co.  v.  the  validity  of  a  tax  that  the  property 

Virginia,  198  U.  S.  299;   Metropolitan  shall  be  within  the  territorial  junsdio- 

L.  Ins.  Co.  V,  New  Orleans.  205  U.  S.  tion  of  the  taxing  power.    Not  only  is 

395,  aff'g  115  La.  698;  Buck  v.  Beach,  the  operation  of  State  laws  limited 

206  U.  8.  392,  401;   People  v,  Com'rs  to  persons  and  property  within  the 

of  Taxes,  23  N.  Y.  224,  240;   Hall  v.  boundaries  of  the  State,  but  proi)erty 

Miller,  102  Tex.  289.  which  is  wholly  and  exclusively  within 

In  Union  Refrigerator  Transit  Co.  r.  the  jurisdiction  of  another  State,  re- 
Kentucky,  199  U.S.  194,  202,  204,  Mr.  ceives  none  of  the  protection  for  which 
Justice  Brown  treated  the  right  of  the  tax  is  supposed  to  be  the  compen- 
taxation  of  personal  property  as  the  sation.  This  rule  receives  the  most 
counterpart  or  correlative  of  the  pro-  familiar  illustration  in  the  caqes  of 
tection  afforded  to  the  property  or  its  land  whichj  to  be  taxable,  must  be 
owner  by  the  laws  of  the  taxing  power,  within  the  limits  of  the  State." 
saying:  "The  power  of  taxation,  in-  A  State  may  tax  private  property 
dispensable  to  the  existence  of  every  having  a  situs  withm  its  territorial 
civilized  government,  is  exercised  upon  limits,  and  may  require  the  party  in 
the  assumption  of  an  ecjuivalent  ren-  possession  thereof  to  pay  the  taxes 
dered  to  the  taxpayer  in  the  protec-  thereon.  Carstairs  v.  CJochran,  193 
tion  of  his  person  and  property,  in  U.  S.  10,  16,  aflf'g  95  Md.  488.  Vessels 
adding  to  the  value  of  such  property,  owned  by  a  foreipi  corporation,  al- 
or  in  the  creation  and  maintenance  of  though  engaged  m  interstate  corn- 
public  conveniences  in  which  he  shares,  merce,  when  employed  in  such  com- 
such,  for  instance,  as  roads,  bridges,  merce  wholly  within  the  limits  of  a 
sidewalks,  pavements,  and  schools  for  State,  are  subject  to  taxation  in  that 
the  education  of  his  children.  If  the  State  as  their  actual  situs,  although 
taxing  power  be  in  no  position  to  ren-  they  may  have  been  registered  and  en- 
der  these  services,  or  otherwise  to  rolled  under  the  Federal  laws  at  a 
benefit  the  person  or  property  taxed,  port  outside  its  limits.  Old  Dominion 
and  such  property  be  wholly  within  SS.  Co.  v,  Virginia,  198  U.  S.  299.  See 
the  taxing  power  of  another  State,  to  also  Ayer  A  L.  T.  Co.  v,  Kentucky,  202 
which  it  may  be  said  to  owe  an  alle-  U.  S.  409. 
giance  and  to  which  it  looks  for  pro- 
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other  State.^     Within  this  rule,  a  tax  on  the  value  of  the  capital 
dock  of  a  corporation  is  a  tax  on  the  property  in  which  that  capital 

»  LouiaviUe  A  J.  Ferry  Co.  v.  Ken-  property  belon^g  to  railways  and 
tucky,  188  U.  8.  385;   Old  Dominion  other   corporations   which   might   be 
Steamship  Co.  v.  Virginia,  198  U.  S.  taxed  in  the  State  where  they  are  in- 
299;  Delaware,  L.  &  W.  R.  Co.  v,  oorporated,  though  their  charters  con- 
Famsylyania,  108  U.  S.  341;    Union  templated  the  construction  and  oper- 
Refrii^tor  Transit  Co.  v.  Kentucky,  ation    of    roads    wholly    outside    the 
199  U.  S.  194,  205;    New  York  Cent.  State,  and  sometimes  across  the  conti- 
k  H.  R.  R.  Co.  V.  Miller,  202  U.  S.  584,  nent,  and  when  in  no  other  particular 
596,  597;  Commonwealth  v,  American  they  are  subject  to  its  laws  and  en- 
Dredgiiig  Co.,  122  Pa.  386.  titled  to  its  protection.     The  propriety 
The  Supreme  Court  of  the  United  of  such  incorporations,  where  no  busi- 
States  has  assimilated  the  rules  as  to  ness  is  done  within  the  State,  is  open 
the  taxation  of  tangible  personal  prop-  to  ^ave  doubt,  but  it  is  possible  tnat 
eriy  having  an  actual  and  permanent  legislation  alone  can  fumisn  a  remedy." 
ithtt  elsewhere  than  at  the  owner's        But  property  which  has  its  natu- 
domicii  to  the  rules  applicable  to  the  ral  situs  at  the  domicil  of  the  owner. 
tazatioQ  of  real  property.     Thus,  in  e.  ^.,  rolling  stock  of  a  domestic  railroad 
Union   Refrigerator    Transit    Co.    v.  corporation,  may  be  taxed  by  the  State 
Kentucky,  1^  U.  S.  194,  204,  where  of  the  domicil  although  it  is  used  in 
it  was  held  that  refrigerator  cars  per-  interstate  commerce  and  is  so  con- 
manently  located  and  employed  m  a  stantly  being  sent  into  other  States 
State  oUier  than  the  domicd  of  the  that  some  of  the  property  is  alwajrs 
owner  could  not  be  taxed  by  the  State  absent  therefrom,  when  it  appears  that 
of  the  owner's    domicil,   Mr.  Justice  none  of  the  cars  were  so  constantly 
Bmwn  said :    "  The  argument   a^unst  and  continuously  employed  beyond  liie 
the  taxability  of  land  within  the  juris-  State  as  to  be  absent  from  it  during 
diction  of  another  State  applies  with  the  entire  taxing  year,  but  that  they 
equal  cogency  to  tangible  personal  prop-  were    sent    therefrom    and    returned 
crty  beyond  the  jur£diction.     It  is  not  thereto    as    demanded    by    the    ex- 
only  beyond  the  sovereignty  of  the  tax"-  gencies  of  the  business  and  the  re- 
in^ State,  but  does  not  and  cannot  re-  quirements   of  shippers.     New  York 
ceivejprotection  under  its  laws.    True,  Cent.  &  H.  R.  R.  Co.  v.  Miller,  202 
a  resident  owner  may  receive  an  in-  U.  S.  584,  afif'g  177  N.  Y.,  584,  89N.  Y. 
come  from  such  property,  but  the  same  App.  Div.  127;  s.  c.  173  N.  Y.  255; 
may  be  said  of  r^  estate  within  a  75  N.  Y.  App.  Div.  169.    In  this  case 
foreign  jurisdiction.     Whatever  may  some  considerable  portion  of  the  com- 
be the  rights  of  the  State  with  respect  pany's  cars  were  always  absent  from 
to  the  taxation  of  such  income,  it  is  the  State,  and  it  was  urged  on  behalf 
dearly  beyond  its  power  to  tax  the  of  the  company  that  the  car  mileage 
land  from  which  the  mcome  is  derived."  within  the  State  and  that  upon  lines 
Iq  this  same  case  (pp.  194,  210,  211)  without  the  State  afforded  a  basis  of 
Hr.  Justice   Brawn   referred   to   the  apportionment   of   the  average   total 
^ils  resulting  from  any  rule  taxing  oi  its  cars  continuouslv  employed  by 
tangiblepersonal  property  at  the  domi-  other  corporations  without  the  State, 
fil  df  the  owner,  and  not  where  it  has  and  that  that  mileage  offered  a  basis 
its  actual  situs,  in  the  following  Ian-  of  apportionment  of  its  equipment  for 
guage:    '"The  adoption  of  a  general  purposes  of  taxation.    It  was  argued 
rule  that  tangible  personal  property  on  its  behalf  that  to  assess  a  tax  on 
in  other  States  may  be  taxed  at  the  the  total  value  within  and  without 
domicil  of  the  owner  involves  possi-  the  State  was  beyond    the  jurisdic- 
bilities  of  an  extremely  serious  char-  tion  of  the  State,  a  taking  of   prop- 
acter.    Not  only  would  it  authorize  the  erty  without  due  process  of  law,  and 
taxation  of  furniture  and  other  prop-  an  unconstitutional   interference  with 
erty  kept  at  country  houses  in  other  commerce  among  the  States.    But  the 
States  or  even  in  foreign  countries,  of  court  overruled  this  contention,  Mr. 
stocks  of  goods  and  merchandise  kept  Justice  Holmes  sarong:    ''It  is  true 
at  branch  establishments  when  already  that  it  has  been  decided  that  property, 
taxed  at  the  State  of  their  situs,  but  even  of  a  domestic  corporation,  cannot 
of   that  enormous   mass  of   personal  be  taxed  if  it  is  permanently  out  of 
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is  invested,  and  no  tax  can  be  levied  on  such  capital  stock  which 
includes  therein  property  that  is  otherwise  exempt^     Hence,  the 

the  State.     But  it  has  not  been  de-  ation"  (p.  600).     Again,  in  the  same 

cided,  and  it  could  not  be  decided,  that  case,   Judge   Andrews^  for  the  court, 

a  State  mav  not  tax  its  own  corpora-  said:   ''The  right  which  a  shareholder 

tions  for  all  their  property  within  the  in  a  corporation  has  by  reason  of  his 

State   during  the   tax   year,   even   if  ownership  of  shares,  is  a  right  to  par- 

every  item  of  that  property  should  be  ticipate  according  to  the  amount  of 

taken  successively  mto  another  State  his  stock  in  the  surplus  profits  of  the 

for  a  day,  a  week,  or  six  months,  and  corporation  on  a  oivision,   and  ulti- 

then  brought  back.     Using  the  Ian-  mately  on  its  dissolution,  in  the  assets 

guage  of  domicil,  which  now  so  fre-  remaining  after  payment  of  its  debts" 

quently  is  applied  to  inanimate  things,  (p.  599).    In  Enston's  Case  (113  N.  Y. 

the  State  of  origin  remains  the  per-  174,  181),  it  was  said,  "The  situs  of 

manent   situs   of   the   property,    not-  the  property  owned  bjr  a  shareholder 

withstanding  its  occasional  excursions  in  a  corporation  is  either  where  the 

to  foreign  parts.  ...  In  the  present  corporation  exists,  or  at  the  domicil 

case,  however,  it  does  not  appear  that  of  the  shareholder."     The  same  doc- 
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sences  relied  on  were  not  in  the  course  Jersey  Citv  Contracting  Co.,  165  N.  Y. 

of  travel  upon  fixed  routes  but  ran-  193,  which  does  not  profess  to  over- 

dom    excursions    of    casually    chosen  rule  them,  and  turned  on  its  special 

cars,  determined  by  the  varying  orders  facts. 

of  particular  shippers  and  the  arbi-  And  such  seems  also  to  be  the  doo- 

trary    convenience    of    other    roads,  trine  of  Supreme  Court  of  the  United 

Therefore  we  need  not  consider  either  States  as  to  the  nature  of  shares  and 

whether  there  is  anv  necessary  paral-  their  situs.    State  Tax  on  Foreign  Held 

lelism  between  liability  elsewhere  and  Bonds,  Re,  15  Wall.  (U.S.)  300;  Dela- 

immunity  at  home."    A  herd  of  cattle  ware    Railroad    Tax,    Re,    18    WaM. 

within  the  State  of  Missouri  belong-  (U.  S.)  206;   Jellenik  v.  Huron  Copper 

ing  to  a  resident  of  Iowa,  was  held  not  Mining  Co.,  177  U.  S.  1,  approves  the 

to  be  subject  under  the  statute  of  Iowa  New  York  doctrine  as  to  nature  and 

to  inheritance  tax  upon  the  decease  of  situs  of  shares  of  8t<x;k.     Thus,  Mr. 

the  owner,  because  it  was  not  within  the  Justice  Harlan  in   the   Jellenik   case 

State.     Weaver's  Estate  v.  State,  110  (p.  12),  delivering  the  opinion  of  this 

Iowa,  328.  court,  said :   "  The  Court  of  Appeals  of 

*  Bank  of  Commerce  v.  New  York  New  York,  speaking  by  Judge  Cam- 
City,  2  Black  (U.  S.),  620;  Bank  Tax  stock,  held  certificates  of  stock  to  be 
Case,  2  Wall.  (U.  S.)  200;  Pullman's  simply  muniments  and  evidence  of  the 
Pal.  Car  Co.  v.  Pennsylvania,  114  holaer's  title  to  a  certain  number  of 
U.  S.  18,  25;  Fargo  v.  Hart,  193  U.  S.  shares  in  the  propertv  and  franchises 
490,  498,  499;  Delaware,  L.  &  W.  R.  of  the  corporation  of  which  he  is  a 
Co.  V.  Pennsylvania,  198  U.  S.  341,  member.  Mechanics'  Bank  v.  New 
353,  354.  York  &  New  Haven  R.  R.  Co.,   13 

Shares   of   Stock  arui   their   Situs:  N.  Y.  599." 

What  are  shares  of  stock,  what  their  Stamp  Tax  on  transfers  of  stock :  The 

situs,  and  what  are  the  rights  of  the  State   of  New  York  (chap.  201,  Laws, 

owner  therein?     These  Questions  have  1905),  imposed  a  tax  of  two  cents  on 

been  frequently  decided  by  the  highest  each  hundred  dollars'  face  vsdue  **  on 

court  in  the  State  of  New  York.    Thus  all   sales,    or  agreements   to   sell,   or 

in  Plimpton  v.  Bigelow,  93   N.  Y.  592,  memoranda  of  sales  or  deliveries  or 

596,   600,   the  court   said:     "We   do  transfers  of  shares  or  certificates  of 

not  doubt  that  shares  for  the  purpose  stock  in  any  domestic  or  foreign  as- 

of    attachment    proceedings   may  be  sociation,     company   or    corporation, 

deemed  to  be  in  the  possession  of  the  made   after   the    first    day    of    June, 

corporation  which  issued  them,  but  only  nineteen    hundred    and    nve."      The 

at  the  place  where  the  corporation  by  validity  of  this  Act  was  asaailed  on 

intendment  of  law  always  remains,  to  four    grounds:       I.  To    tax    sales   of 

wit,  in  the  State  or  country  of  its  ere-  shares  of  corporate  stock  exdusivdy 
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value  of  the  tangible  physical  property  of  a  corporation,  which  has 
an  actual  and  permanent  situs  beyond  the  limits  of  the  State,  must 
be  deducted  from  the  value  of  the  capital  stock;  a  failure  to  do  so 
is  a  denial  of  due  process  of  Jaw  entiding  the  corporation  to  relief.^ 
And  in  assessing  a  corporation  engaged  in  transportation,  or  any 
other  similar  business  in  respect  of  its  property  within  the  State, 
hy  treaiing  the  whole  business  as  a  unit  on  the  basis  of  the  value  of 
the  entire  capital  stock  of  the  company,  and  assessing  it  on  the  pro- 
portion of  the  value  of  its  property  within  the  State,  determined  by 
the  ratio  of  the  mileage  within  the  State  to  the  total  mileage  of  the 
company,  tangible  personal  property  which  has  its  sitv^  at  the 
domicil  of  the  corporation  in  a  State  other  than  that  which  exercbes 
the  taxing  power,  and  which  is  not  used  in  the  general  transaction 
of  the  company's  business,  must  be  deducted  from  the  total  value 
of  the  stock  before  an  apportionment  is  made  upon  the  basis  of  the 
mileage.  If  this  is  not  done,  the  result  cannot  be  regarded  as  a 
mere  case  of  over-valuation,  but  is  an  assessment  made  upon  un- 
constitutional principles  upon  property  which  has  no  situs  within 
the  State.' 

is  an  arbitrary  discrimination  in  viola-   engaged  in  commerce  among  the  States, 
tioD  of  the  provision  of  the  Fourteenth    including  Indiana.    It  had  real  estate 
Amendment  securing  the  equal  pro-   of  a  market  value  of  nearly  $2,000,000, 
tection  of  the  laws.    II.  The  act  im-   which   was   outside   of   Indiana,   and 
poses  a  tax  on  sales  in  New  York  of  the   which,  it  said,  was  not  used  in  its  busi- 
thares  of  a  foreign  corporation  owned  bjf   ness.     It  had  $15,500,000  of  business 
wm-rendentSf  and  is  a  taxing  of  their  property  in  New  York,  which,  accord- 
property  without  due  process  of  law,   mg  to  the  evidence  before  the  court, 
in  violation  of  the  Fourteenth  Amend-   was  not  used  in  its  business.    It  had 
ment.   III.  The  act,  in  adopting  the   over  $3,000,000  worth  of  real  estate 
face  value  of  the  shares  as  the  ba^  of  used  in  connection  with  the  business, 
^  tax,  regardless  of  their  real  value,   and  about  $1,500,000  of  personal  prop- 
deprives  the  owners  of  stock  of  their  erty  used    in  the  business,  of  which 
property  without  due  process  of  law,   there  was  less  than  $8000  worth  in 
&Qd  denies  to  them  the  equal  protec-   Indiana.     It  had  paid  local  taxes  on 
tion  of  the  laws,  in  violation  of  the   the  Indiana  personal  property.     The 
Fourteenth     Amendment.       IV.  This   total  value  of  the  company's  property 
tax  law  is  void  imder  the  commerce  of  all  kinds  for  the  year  in  wnich  the 
^aute  of  the  Constitution.     But  the   assessment  was  made  was  $22,059,055. 
act  was  sustained  both  by  the  Court  The  market  value   of  its  stock  was 
of  Appeals  of  the  State  of  New  York  $21,600,000.    The  State  Board  of  Tax 
(People  V.  Reardon,   184  N.  Y.  431,   Commissioners  of    Indiana  undertook 
aff'g  110  N.  Y.  App.  Div.  821),  and  by   to  assess  the  property  of  the  company 
the  Supreme   Court    of    the    United   by  treating  tne  whAe  business  as  the 
States.     Hatch  v.  Reardon,  204  U.  S.   unit  on  the  basis  of  the  value  of  the 
152.  capital  stock,  and  assessing  the  com- 

*  Delaware,  L.  &  W.  R.  Co.  v.  pany  on  a  proportion  of  the  total 
Pennsylvania,  198  U.  S.  341,  354,  358  value  of  its  property  determined  by 
(coal  shipped  beyond  the  State  for  the  ratio  of  the  mileage  in  Indiana  to 
sale).  the  total  mileage  of  the  company.    On 

*  Fargo  V.  Hart,  193  U.  8.  490,  502.   this  basis  the  property  in  Indiana  was 
The  unit  business  basis  of  taxation:  assessed  at  $809,253,  as  against  less 

Tie  American  Ebcpress  Company  was  than  $8000  worth  of  tangible  property 
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There  is,  however,  an  obvious  distinction  hetween  tangible  and 
strictly  intangible  property,  in  the  fact  that  the  latter  is  often  held 
secretly,  and  that  ihere  is  no  method  by  which  its  existence  or  owner- 
ship can  be  ascertained  in  the  State  of  its  sUus,  except  perhaps  in 
certain  cases  such  as  mortgages  or  shares  of  stock.  So,  too,  if  the 
owner  be  discovered,  there  is  no  way  by  which  he  can  be  reached  by 
process  in  a  State  other  than  that  of  his  domicil,  or  the  collection  of 
the  tax  effectively  enforced.  In  this  class  of  cases,  the  tendency  of  the 
modem  authorities  is  to  apply  the  maxim  mobUia  sequuntur  personam 
and  to  hold  that  purely  intangible  property,  especially  if  not  else- 
where taxed,  may  be  taxed  at  the  domicil  of  the  ownef  as  its  real 
siitLs}  But  even  intangible  property  may  have,  under  some  cir- 
cumstances, a  situs  elsewhere  than  in  the  State  of  the  domicil  of 
the  owner.  Thus,  franchises  and  privileges,  such  as  a  franchise  to 
maintain  a  ferry,  conferred  on  a  corporation  of  another  State  have 
a  situs  for  taxation  in  the  State  by  which  they  are  granted  and 
within  which  they  are  to  be  exercised,  and  are  taxable  in  that  State 
alone.^     Even  in  the  case  of  such  species  of  intangible  property  as 

within  the  State.  Although  the  evi-  company  to  maintain  the  ferry  had 
dence  showed  that  the  personal  prop-  was  granted  by  Indiana.  All  tangle 
erty  in  New  York  amounting  to  property  of  the  company,  real  and 
$15,500,000  was  not  used  in  the  com-  personal,  was  taxed  in  the  States  where 
pany's  business,  the  Indiana  State  au-  located.  The  company  had  no  intan- 
thorities  did  not  make  any  deduction  gible  property  except  the  ferry  fran- 
from  the  capital  stock  in  respect  thereof,  chise  granted  by  Indiana.  The  Ken- 
It  was  hela  that  because  of  the  failure  tucky  taxing  authorities  proceeded 
to  deduct  the  value  of  such  personal  to  levy  a  tax  on  the  corporate  fran- 
property,  the  assessment  was  uncon-  chise  of  the  company.  Tney  capital- 
stitutional  and  invalid  as  including  ized  the  net  earnings  of  the  company 
personal  property  which  was  not  for  the  preceding  year  at  six  per  cent, 
within  the  limits  of  the  State.  Fai^  making  the  capital  value  thereof 
V.  Hart,  193  U.  S.  490.  $121,050.     From  this  sum  they  de- 

^  Tappan  v.  Merchants'  Nat.  Bank,  ducted    $54,164,   being   the   assessed 

19   Wall.    (U.   S.)    490;    Kirtland   v.  value     of     the    company's     tangible 

Hotchkiss,  100  U.  S.  491;   Bonaparte  property  in  Kentucky  and   Induma, 

17.  Tax  Court,  104  U.  S.  592;   Sturges  leaving  the  siun  of  $66,886,  as  the 

r.  Carter,    114  U.  S.   511;    Kidd  v,  value  of  the  company's  franchise.    In 

Alabama,  188  U.  S.  730;    Blackstone  describing  the  method  of  assessment 

V.  Miller,  188  U.  S.  189;    Union  Re-  the  Kentucky  Court  of  Appeals  said 

frigerator  Transit  Co.   v.   Kentucky,  that  ''the  board    of    valuation  and 

199  U.  S.  194,  205.  assessment    fixed    the    value  of    the 

'  Louisville  &  J.  Ferry  Co.  v.  Ken-  franchise  for  the  corporation  as  if  it 

tucky,  188  U.  S.  385,  rev'g  108  Ky.  conducted  all  of  its  busmess  in  the  terri- 

717.  torial  limits  of  the  State  of  Kentucky, 

A   franchise,    granted  by    Indiana  not    deducting    an3rthing    from    that 

and  vested  by  transfer  in  a  Kentucky  value  on  account  of  the-  fact  that  it 

corporation,  to  maintain  a  ferry  across  exercised  the  privilege  of  conveying 

the  Ohio  River  between  Indiana  and  passengers  from  JefTersonville  to  Loui»- 

Kentucky,  has  its  situs  for  taxation  viiie  by  reason  of  its  acquisition  of 

in  Indiana,  and  cannot  be  taxed  in  privileges  which  were  originally  granted 

Kentucky  although  that  is  the  State  under   the   laws   of    Indiana.        The 

of  the  company's  domicile.     So  held  Supreme  Court  of  the  United  States 

in  a  case  wnere  the  only  right  of  the  held  that  as  the  assessment  included 
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ddits  and  chases  in  action  the  transaction  may  take  such  a  fonn,  by 
relation  to  a  business  carried  on  within  the  State,  or  by  advantage 
taken  by  the  creditor  of  the  laws  of  the  State  for  his  protection,  or 
when  the  credits  are  in  the  nature  of  a  permanent  investment  within 
the  State,  as  to  subject  them  to  the  taxing  power  of  a  State  which 
is  not  the  domicil  of  the  owner,  and  this  is  more  particularly  the 
case  when  such  debts  and  choses  in  action  have  a  concrete  existence 
within  the  State  in  the  form  of  bonds,  notes,  or  bills.  ^     In  the  case 

the  value  of  the  Indiana  ferrjr  fran-  Ins.  Co.  t;.  Bowland,  1%  U.  S.  611, 

chiseit  was  invalid,  that  franchise  not  620;   Metropolitan  L.  Ins.  Co.  v.  New 

having  a  situs  in  Indiana  forpurposes  Orleans,  205  U.  S.  395,  aff'g  115  La.  698; 

of  taxation.    Louisville  &  J.  Ferry  Co.  People  v.  Home  Ins.  Co.,  29  Cal.  533; 

r.  Kentucky,  188  U.  S.  385,  rev'g  108  Armour  Packing  Co.  v.  Augusta,  118 

Ky.  717;    Mr.   Justice  Harlan  said:  Ga.  552;   Gold^irt  v.  People,  106  111. 

*'The  learned  counsel  for  Kentucky  25,  28;    German  Trust  Co.  v.  Daven- 

says  that  it  is  the  value  of  the  com-  port  Board  of  Equalization,  121  Iowa, 

pany's   franchise    contained    'in    its  325;  Commonwealth  v.  Dun,  126  Ky. 

charter'  which  is  the  subject  of  taxa-  108;   Conmionwealth  v,  Peebles  (Ky.) 

tion.     But    the    franchise    obtained  119S.  W.  Rep.  774;  Bluefields  Banana 

from  Indiana  is  not  in  the  company's  Co.  v.  Board  of  Assessors,  49  La.  An. 

diarter  granted  by  Kentucky.     It  is  43;     Parker  v.   Strauss,   49   La.   An. 

contained  only  in  the  act  of  the  legis-  1173;  Comptoir  National  d'Escompte 

lature  of  Indiana.    The  Indiana  fran-  v.   Board   of   Assessors,    52   La.   An. 

chisewas  not  carried  into  the  charter  1319;    In  re  Jefferson,  35  Minn.  215; 

of  the  Kentucky  corporation  by  rea-  State  v,  St.  Louis  County  Ct.,  47  Mo. 

SOD  of  that  corporation  having  the  au-  594,  600;    Finch  t;.  York  County,  19 

thority  to  purchase  it.    Its  existence  Neb.  50;    People  v,  Ogdensburgh,  48 

and  validity  depend  entirely  upon  the  N.  Y.  390,  397;    People  v.  Smith,  88 

Uw6  of  Indiana.    Counsel  furtner  say  N.  Y.  576;    Redmond  t;.  Rutherford, 

that  Kentucky  does  not  impose  a  tax  87  N.  Car.  122;   Poppleton  v.  Yamhill 

upon  the  company's  privilege,  as  such.  County,  18  Oreg.  377 ;   Billinghurst  v. 

franted  by  the  State  of  Indiana.    If  Spink  Couniv,  5  S.  Dak.  84,  98;  Catlin 

It  had  done  so  the  tax  so  imposed  v.  Hull,  21  Vt.  152,  159^  161. 
would  not   have   been    defended   as        Credits  and  choses  in  action   evi- 

valid.    Yet   by    her   statute^    under  denced  by  notes  largely  secured  by 

whkh  the  board   of    valuation  and  mortgages  on  real  estate,  which  not^ 

UBessment  proceeded,  Kentucky  has  and  mortgages  are  in  tne  possession 

ueompUshed  that  result  by  including  of  an  agent  of  the  owner  for  collection 

for  purposes  of  taxation,  in  the  valu-  of   principal   and   interest,    sums   re- 

ition  01  the  franchise  f^ranted  by  it,  ceived  bemg  deposited  in  bank  within 

the  value  of  the  franchise  granted  by  the  State  to  the  credit  of  the  owner  at 

Indiana,  and   then  taxing  the  fran-  the  place  of  investment,  have  a  situs 

chise  of   the    Kentucky   corporation  for  taxation  at  the  place  of  investment. 

rQ  the  basis  of  the  aggregate  value  although  the  owner  may  be  domicilea 

both   franchises,     idthough    now  elsewhere.     New  Orleans  v.  Stempel, 

owned  by  one  corporation  these  are  175  U.  S.  309.     Property  of  a  non^ 

Kparate  franchises.    There  is,  in  our  resident  of  Minnesota,  in  the  shape  of 

jud^ent,   no  escape  from  the  con-  notes  payable  at  the  office  of  his  agent 

dusion  that  Kentucky  thus  asserts  its  in   Minnesota,    where   the   mortgages 

ttthority  to  tax  a  property  right,  an  securing  the  notes  were  retain^  by 

BDcorporeal  hereditament,   which  has  the  agent,  and  the  notes  were  return^ 

its  tUus  in  Indiana."  from  time  to  time  when  required  for 

'  New  Orleans  v,  Stempel,  175  U.  S.  renewal,  collection,  or  foreclosure,  the 

309;   Bristol  v.  Washington  County,  agent  collecting  the  money  and  mak- 

177  U.  S.  133;    Blackstone  v.  Miller,  ing  loans  in  the  name  of  the  principal, 

1S8  U.  S.  189 ;  State  Board  of  Amess-  generally  on  his  own  judgment,  re- 

on  V.  Comptoir  National  d'Escompte,  mitting  to  the  principal  the  collections 

191  U.  S.  388;  Scottish  Union  &  Nat.  when  required,  or  mvesting  them  in 
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of  a  corporation  organized  under  the  laws  of  the  taxing  State,  that 
State  may  constitutionally  declare  by  legislative  enactment  that 
the  situs  of  the  stock  for  purposes  of  taxation,  whether  owned  by 
residents  or  non-residents,  shall  be  at  the  principal  office  of  the 
corporation,  and  may  constitute  the  corporation  the  ageht  of  the 
stockholders  to  receive  notice  of  taxation  and  to  represent  them  in 
proceedings  for  the  correction  of  the  assessment.^ 

§  1390   (787).      Locus  of  Property;    Taxation  of  VesBels. — The 
general  rule  is  that  tangible  personal  property  is  subject  to  taxation 

new  loans,  is  property  taxable  in  Min-  Board  of  Assessors,  49  La.  An.  43. 
nesota.  Bristol  v.  Washington  County,  Municipal  bonds  deposited  by  a  foreign 
177  U.  S.  133.  See  also  In  re  Jefferson,  insurance  company  with  the  insurance 
35  Minn.  215.  Through  an  agent  in  department  of  a  State  as  required  by 
Louisiana,  &  foreign  corporation  loaned  law  for  the  security  of  policy  holders 
money  on  collateral  security.  The  col-  within  the  State,  are  a  pwurt  of  the 
lateral  was  kept  in  New  Orleans,  and  capital  of  the  company  invested 
was  not  remitted  to  the  home  office  in  within  the  State  and  taxable  by  the 
Paris.  The  debts  were  evidenced  by  State,  or  under  its  laws,  as  such.  Scot- 
checks  drawn  by  the  customers,  which  tidi  Union  &  Nat.  Ins.  Co.  v,  Bowland, 
were  not  intended  to  be  paid  in  the  196  U.  S.  611,  620.  United  States  and 
ordinary  way.  The  agent  had  au-  other  bonds  and  the  stocks  of  other 
thority  to  make  loans  without  consult-  corporations,  which  are  going  concerns, 
ing  his  principal  in  Paris,  and  the  owned  by  a  cable  and  telegraph  com- 
transactions  were  continuing  and  large,  pany  owning  lines  extending  from  the 
It  was  held  that  the  loans  evidenced  taxmg  State  into  other  States  and 
by  these  checks  were  taxable  in  New  countries,  should  be  treated  as  capital 
Orleans.  State  Board  of  Assessors  v.  employed  within  the  State  and  as  part 
Comptoir  National  d'Escompte,  191  of  the  basis  upon  which  a  franchise 
U.  S.  388.  If  a  foreign  life  insurance  tax  on  the  basis  of  the  capital  of  such 
company,  habitually  and  regularly  company  employed  within  the  State 
makes  loans  to  its  policy  holders  in  a  is  to  be  computed,  in  the  absence  of 
State  through  its  agent  who  collects  proof  that  they  were  bought  by  the 
the  interest  and  receives  repayment  of  corporation  out  of  surplus  earnings, 
the  moneys,  it  is  taxable  in  that  State  People  v.  Morgan,  178  N.  Y.  433, 
as  upon  capital  invested  therein  in  the  rev'g  86  N.  Y.  App.  Div.  577.  WTiere 
business  oi  loaning  money  within  the  moneys  were  invested  and  reinvested 
State,  although  the  notes  for  the  loans  in  notes  secured  by  mortgages  on 
may  be  temporarily  sent  to  the  home  lands  in  Ohio  and  the  notes  and  mort- 
office  in  another  State.  Metropolitan  gages  were  sent  to  the  agent  of  the 
L.  Ins.  Co.  r.  New  Orleans,  205  U.  S.  lender  in  Indiana,  and  such  notes, 
395,  afT'g  115  La.  698.  not  indorsed  by  tne  lender,  were  in 

A  corporation  of  Texas  had  an  the  hands  of  the  agent  in  Indiana 
agent  at  New  OrleanSy  who  received  at  the  time  of  the  death  of  the  lender, 
fruit  on  its  account,  sold  it,  and  col-  the  mere  presence  of  the  notes  and  mort- 
lected  the  price.  Part  of  the  proceeds  gages  in  Indiana  does  not  constitute 
was  retained  by  the  agent  in  connec-  the  debts  of  which  the  notes  were  the 
tion  with  the  business,  and  part  was  written  evidence,  property  within  the 
deposited  in  bank  in  New  Orleans  for  taxing  jurisdiction  of  that  State.  The 
use  of  the  company  in  the  business,  fact  that  the  notes  were  payable  in 
The  company  transacted  business  in  Indiana  as  a  result  of  an  attempt  to 
New  Orleans  precisely  as  did  resident  escape  taxation  in  Ohio  does  not  con- 
merchants,  except  that  it  was  repre-  fer  jurisdiction  on  Indiana  to  tax  the 
sented  by  an  agent.  It  was  held  that  property.  Buck  v.  Beach,  206  U.  S. 
the  cash  in  bank  had  a  sittis  in  New  392,  rev'g  164  Ind.  37. 
Orleans  for  purposes  of  taxation.  *  Corry  v,  Baltimore,  1^  U.  S.  466> 
Bluefields  Banana  Co.  v.  New  Orleans  aff'g  96  Md.  310. 
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by  the  State  in  which  it  is  permanently  located,  no  matter  where 
the  domicil  of  the  owner  may  be.  Thb  rule  is  not  affected  by  the 
fact  that  the  property  is  employed  in  interstate  commerce.*  Hence, 
vessels,  although  engaged  in  interstate  conunerce,  if  employed  in 
such  commerce  wholly  and  permanently  within  the  limits  of  a 
State,  are  subject  to  taxation  within  that  State.^  But,  if  vessels 
ply  between  ports  of  different  States  and  are  engaged  in  the  coasts 
wise  trade,  and  have  no  definite  and  fixed  locus  within  any  par- 
ticular State,  the  domicil  of  the  owner  is  the  sittis  of  the  vessel  for 
purposes  of  taxation.'    The  port  where  the  vessels  are  enrolled  is 

'  Old  Dominion  SS.  Co.  v.  Virginia,  Battle  v.  Mobile.  9  Ala.  234.    In  Indir 

198  U.  S.  299;  supra,  §§   1356-1362.  ana,  where  a  city  had  authority  by 

The  power  to  license  is  a  police  power,  charter  to  tax  all  property  ''within  its 

although  it  mav  be  also  exercised  for  limits/'  it  was  held  that  the  share  of  a 

ibs  purpose   ox   raising  revenue.     A  fart  owner  of  a  steamboat^  or  the  boat 

State  has  the  power  to  enforce  a  license  itself,    though   in   the   course   of   its 

fee,  either  directly  or  through  one  of  voyages  it  necessarily  touched  at  the 

its  municipal  corporations,  xxuon  ferry  city,  was  not  subject  to  taxation  by 

keq)er8  livmg  in  the  State  for  boats  the  cit^,  notwithstanding  such  owner 

owned  and  used  in  transporting  pas-  be  domiciled  or  resident  therein.    New 

sengers  and  goods  across  a  navigable  Albany  t;.   Meekin,    3   Ind.  481.     In 

river   to    and    from    another    State.   lUinoiSf  under  power  to  tax  property 

Wiggins  Ferry  Co.  v.  East  St.  Louis,  "within   the   limits    of   the   city/'   a 

107  U.  8.  365.     Index  —  Ferry.  steamboat  belonging  to  a  resident  of 

'  Old  Dominion  SS.  Co.  v.  Virginia,  the  city  but  registered  elsewhere,  and 

19S  U.  8.  299.    See  also  Lott  v.  Mobile  only  touching  at  the  city  during  her 

Trade  Co.,    43    Ala.    578;     National  trips  up  and  down  the  river,  cannot  be 

Dredging  Co.  v.  State,  99  Ala.  462;  taxed.     Wilkey  v.  Pekin,  19  111.  160. 

Northwestern  Lumber  Co.  v.  Chehalis  In  Ixmisiana,   it  was  held  that  the 

Countv,  25  Wash.  95.    In  Wheaton  v,   owner  of  a  liquor  saloon  on  hoard  a 

Mkkel,  63  N.  J.  L.  625,  a  resident  of  steamer  running  on  na\dgable  streams 

New  Jersey   was    taxed    for    certain  between  New  Orleans  and  other  points 

coattwise    and    seagoing    vessels    then  within  the  State,  cannot  be  compelled 

located  in   Pennsylvania.     In  Union  by  the  local  authorities,   other  than 

Refrigerator  Transit  Co.  v.  Kentucky,   those  of  the  home  port,  to  pay  a  license 

199  U.  S.  194,  207,  this  case  is  referred  tax  for  the  privilege  of  selling  spiritu- 

to,  and  it  is  remarked,  in  justification   ous  liquors.    State  v.  Dcnnie,  51  La. 

of  the  taxation  of  these  vessels  in  New   An.  608. 

Jersey,  that  it  did  not  appear  that        »  Ayer  &  L.  T.  Co.  v.  Kentucky,  202 

they  were  permanently  located  in  Pennn  U.  S.  409  •    Commonwealth  v.  South- 

•y^wmia.     In   Alabama,   a   municipal    em  Pac.  Co.  (Ky.),  120  S.  W.  Hep. 

corporation,  with  power  to  lay  taxes   311.    See  also  Ha3rs  v.  Pacific  MaU  SS. 

on  "real  and  personal  property  within  Co.,  17  How.  (U.  S.)  596  ;  St.  Louis  v. 

the  city,"  was  held  authorized  to  levy  Wiggin's  Ferry  Co.,  11  Wall.  (U.  S.) 

&  tax  on  a  steamboat  owned  by  a  resi-  423 ;    Morgan    v.    Parham,    16   Wall. 

dent  of  the  city  and  navigating  the   (U.  S.)  471;  Wheeling,  P.  &  C.  Trans- 

watere  of  a  stream  on  which  the  city  portation  Co.  v.  Wheeling,  99  U.  S. 

waa  situate.      And  the  authority  to  273.     Steamships    owned    and    regis- 

tai  was  declared  to  extend  even  to  tered    in    New    York   and    regularly 

cases  where  the  owner  of  the  boat  was  plying  between  Panama  and  San  Fran- 

\  noD-resident  of  the  State,  if  he  re-  cisco  and  ports  in  Oregon,  remaining 

aded  in  the  city  during  the  business  in  San  Francisco  no  longer  than  ncces- 

•eason,  and  the  power  to  tax  was  held  sary   to  land    and  receive  passengers 

to  exist  although  the  boats  were  regis-  and  cargo  and  in  Benicia  only  for  re- 

tered  and  enrolled  as  coasting  vessels  pairs  and  supplies,  were  held  not  sub- 

onder  the  laws  of  the  United  States,  ject  to  taxation  in  California.     Hays 
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immaterial,  and  does  not  confer  jurisdiction  to  levy  a  tax  upon  the 
vessel,  because  the  power  of  taxation  of  vessels  depends  either  upon 
the  actual  domicil  of  the  owner  or  the  permanent  siiua  of  the  prop- 
erty within  the  taxing  jurisdiction.^ 

§  1391  (788).  Same  Subject. — So  a  municipality,  under  the 
power  to  tax  property  "within  the  city,"  has  been  held  not  to  be 
authorized  to  tax  the  ferry-boats  of  a  foreign  private  corporation, 
whose  chief  relation  to  the  city  was  regarded  as  being  "  merely  that 
of  contact  there  as  one  of  the  termini  of  their  transit  across  the  river 
in  the  prosecution  of  their  business."'  Under  the  facts,  as  re- 
ported, the  question  is  certainly  a  close  one,  and  had  previously 
been  decided  the  other  way  by  tiie  Supreme  Court  of  Missouri.' 

§  1392  (789).  Taxation  of  Street  Railway  Oompaniei;  Gas  and 
Water  Oompaniei.  —  The  property  of  a  street  railway  company,  in- 
cluding its  roadbed,  situate  within  the  limits  of  a  municipal  cor- 
poration, is  ordinarily  subject  to  its  taxing  power;  and  if  no  differ- 
ent provision  be  made,  it  has  been  held  that  a  street  railroad  may  be 
taxed  as  real  estate.^    An  exclusive  municipal  grant  to  such  a  rail- 

V.  Pacific  Mail  SS.  Co.,  17  How.  (U.  S.)  where  steamers  were  being  built  in 
596.  A  steamship  was  registered  in  Delaware  for  a  New  York  corporation, 
New  York  under  the  ownei^ip  of  the  and  the  contracts  gave  the  corpora- 
plaintiff.  She  was  employed  as  a  tion  a  lien  on  and  ownership  in  the 
coasting  steamer  between  Mobile  and  vessels  as  the  building  progressed 
New  Orleans,  and  was  regularly  en-  proportioned  to  the  amount  paid  upon 
rolled  as  a  coaster  of  MobUe  and  re-  the  contract,  the  moneys  so  paid  by 
ceived  a  license  as  a  coasting  vessel,  the  New  York  corporation  upon  the 
It  was  held  that  she  was  not  subject  contract  were  taxaole  in  New  York, 
to  taxation  in  Alabama.  Morgan  v.  People  v.  New  York  Tax  Com'rs,  58 
Parham,  16  Wall.  (U.  S.)  471.  In  N.  Y.  242,  aff'g  1  Hun  (N.  Y.),  143. 
Missouri  it  was  held  that  where  the  To  the  same  effect,  People  r.  New  York 
home  port  of  a  steamboat  is  in  a  city  Tax  Com'rs,  64  N.  Y.  541,  aff'g  5  Hun 
and  the  local  owners  reside  in  it  also,  (N.  Y.),  200. 

it  is  subject  to  taxation  by  the  city.        *  Ayer  &  L.  T.  Co.  r.  Kentuckv, 

St.    Joseph    v.    Saville,    39    Mo.    460.  202  U.  S.  409,  423;  Old  Dominion  SS. 

Ferry-hoot    taxable   where  owner  re-  Co.  v.  Virginia,  198  U.  S.  299. 
sides.    Mobile  v.  Baldwin,  57  Ala.  61.        *  St.  Louis  v.  Wiggins  Ferrj'  Co.,  11 

See  also  as  to  taxation  of  boats  and  Wall.  423. 

vessels,  Oakland  v.  Whipple,  39  Cal.        •  St.  Louis  v.  Wiggins  Ferry  Co.,  40 

112;    Irvin  v.  New  Orleans,  St.  L.  A  Mo.  580. 

C.  R.  C^.,  94  111.  105;    St.  Joseph  v.        Tax  on  the  basis  of  tonnage  not 

Hannibal  &  St.  J.  R.  Co.,  39  Mo.  476;  necessarily  in  violation  of  the  Consti- 

Hoji;  V.  New  York  Tax  Com'rs,  23  tution  of  the  United  States.     Lott  v. 

N.  v.  228.     Index  — Fmt/.    Taxation  Cox,  43  Ala.  697 ;  Northwestern  Union 

of  steamboats  owned  by  railway  com-  Packet  Co.  v.  St.  Louis,  4  Dillon  C.  C. 

pany  under  the  Constitution  of  Cali-  R.  10;  N.  W.  Packet  Co.  v.  Keokuk,  95 

tomia,  see  California  v.  Central  Pac.  U.  S.  80;  N.  W.  Packet  Co.  v.  St.  Louis, 

R.  Co.,  127  U.  S.  1 ;  San  Francisco  v.  100  U.  S.  423,  aff'g  4  Dillon  C.  C.  R.  10. 

Central  Pac.  R.  Co.  63  Cal.  467,  469.  Index  —  Ferry. 
In  New  York  it  has  been  held  that       <  North  Beach  &  M.  St.  R.  Co.'s 
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way  company  to  use  the  streets  in  the  municipality  does   not 
exempt   it    from    municipal  control,   nor  deprive   the   municipal 
authorities  of  the  right,  otherwbe  existing,  to  require  the  company 
to  pay  a  license  or  tax.^    Nor  does  the  payment  of  a  tax  or  license 
of  a  specified  sum  or  amount  on  each  car  employed  by  a  city  railway 
company  to  the  city,  as  required  by  the  contract  between  the  com- 
pany and  the  city,  in  which  certain  privileges  are  secured  to  the 
company,  exonerate  the  company  from  the  payment  of  an  ad  valorem 
tax  on  its  property,  horses,  stables,  and  shops,  which  are  assessable 
for  municipal  piurposes.'      So  the  property  of  gas  companies  and 

Appeal,  32  Cal.  499 ;  People  v.  Cassidy,  value  for  taxation  of  a  railroad  track 

2  Lans.  (X.  Y.)  294;   Providence  Gas  can  only  be  determined  by  looking  to 

Co.  r.  Thurber,  2  R.  I.  15,  21,  where  the  elements  on  which  the  financial 

gas  pipes  in  streets  were  taxed  as  real  condition  of  the  company  depends,  — 

estate.    Compare   West  Chester  Gas  its  traffic  as  evidenced  by  the  rolling 

Co.  r.  Chester  County,   30  Pa.  232.  stock  and  gross  earnings  m  connection 

See  also  Middlesex  R.  Co.  v.  Charles-  with     its    capital     stock.       Franklin 

town,  8  Allen  (Mass.),  330;    Prov.  &  County  v.  Nashville,  C.  &  St.  L.  R.  Co.. 

.  R.  R.  Co.  V.  Wright,  2  R.  I.  459;  12  Lea  (Tenn.),  621.    Assessment  of 


I        Wor, 

I 
I 


Louisville  City  Ry.  v.  Louisville,  4  railroad  property  in  New  Jersey.  See 
Bush  (Ky.),  478;  St.  Louis  v.  St.  L.  R.  Long  Dock  Co.  v.  State  Board  of  As- 
Co.,  50  Mo.  94,  construction  of  special  sessors  (N.  J.  L.);  73  Atl.  Rep. 
charter  in  respect  of  taxation.    A  toll-    63. 

bridge  over  a  navigable  river  is  prop-  *  State  v,  Herod,  29  Iowa,  123-; 
erly  assessed  as  real  estate  in  the  dis-  Los  Angeles  v.  Southern  Pac.  K.  Co., 
trict  where  located.  Hudson  River  Br.  67  Cal.  433,  applying  the  rule  to  a 
Co.  V.  Patterson,  74  N.  Y.  365.  The  steam  railroad;  Columbus  v.  Street  R. 
dented  railways  in  the  streets  of  the  Co.,  45  Ohio  St.  98.  The  grant  to  a 
dty  of  New  "fork  are  taxable,  under  railroad  company  of  the  right  to  lay 
the  legislation  of  the  State,  as  "lands"  and  maintain  its  track  over  a  bridge 
and  "red  estate."  People  v.  N.  Y.  belonging  to  the  city^  and  to  use  and 
Tax  Com'rs,  82  N.  Y.  462.  A  township  operate  the  same,  m  an  ordinance 
of  land  was  granted  to  a  college,  with  which  contains  no  reservation  respect- 
a  provision  in  the  charter  exempting  ing  tolls  or  other  charges,  is  within  the 
tbe  land  from  ''public  taxes,"  and  it  municipal  authority;  and  the  city 
was  held  not  to  exempt  the  land  from  cannot,  by  a  subsequent  ordinance, 
k)cal  municipal  taxes  to  be  expended  impose  such  charges.  Des  Moines  v. 
for  the  immediate  benefit  of  the  par-  Chicago,  R.  I.  &  P.  R.  Co.,  41  Iowa, 
ticular  municipality.  Morgan  v.  Cree,  569;  ante,  f  1232. 
46  Vt.  773.  »  Louisville  City  Ry.  Co.  v.  Louis- 

For  purposes  of  taxation  a  distino-  ville,  4  Bush  (Ky.),  478.  As  to  license 
tion  may  be  made  between  street  rail-  fees,  see  New  York  v.  Broadway  &  S. 
roads  and  steam  railroad  companies,  A.  R.  Co.,  17  Hun  (N.  Y.),  242;  Union 
althougli  the  latter  class  may  use  the  Pass.  R.  Co.  v.  Philadelphia,  101  U.  S. 
Qty  streets.  Savannah,  T.  &  I.  H.  R.  528.  Index  —  Licenses. 
K.Co.  r.  Savannah,  198  U.  S.  392.  A  The  fact  that  a  street  railway  com- 
<iistmction  may  also  be  made  between  pany  has  agreed  to  pay  for  the  privilege 
«*rBrt  surface  railroads  and  sub-sur-  of  using  the  streets  for  a  given  term, 
^  railroads.  Metropolitan  St.  R.  either  in  a  lump  sum  or  by  payments 
Co.  r.  Xew  York,  199  U.  S.  1,  aff'g  in  instalments  or  percentages  of  the 
174  N.  Y.  417.  So  far  as  the  Federal  receipts,  does  not  prevent  the  mimici- 
Cooatitution  is  concerned,  it  is  within  pality  from  exercising  statutory  au- 
the  pcfwer  of  a  State  to  tax  the  franr  thority  to  impose  license  fees  or  taxes. 
chUe  of  a  raflroad  company  at  a  dwTer-  New  Orleans  City  dc  L.  K.  Co.  v.  New 
ent  rate  from  its  tangle  property  in  Orleans,  143  U.  S.  192;  Metropolitan 
the  State.  Coulter  v.  LouwviUe  &  N.  St.  R.  Co.  v.  New  York,  199  U.S.  1 ; 
ft-  Co.,  196  U.  S.  599.    The  assessable  St.  Louis  v.  United  Railways  Co.,  210 
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of  vxUer  companies  within  the  municipality,  b  ordinarily,  taxable 
by  it* 

The  power  to  tax  property  within  the  State  or  municipality  in- 
cludes not  only  the  power  to  tax  the  rails  and  roadbed  of  a  railway 
in  a  street  or  highway,  bid  also  the  jxxwer  to  tax  the  intangible  right, 
or  franchise  granted  to  the  company  by  the  State,  or  by  the  mu- 
nicipality under  delegated  authority,  to  construct,  maintain,  and 
operate  the  railway  or  other  public  utility  in  public  streets  and 
highways.* 

U.  S.  266;   State  v.  Herod,  29  Iowa,  with  water,  its  franchise  and  all  prop- 

123;  San  Jose  v.  San  Jose  &  S.  C.  R.  erty  actually  required  for  the  manage- 

Co.,  53  Cal.  476,  481;  Wyandotte  v.  ment  of  its  water-works  shall  be  ez- 

Corrigan,  35  Kan.  21 ;   New  Orleans  v,  empt  from  municipal  taxation,  that 

New  Orleans  R.  Co.,  40  La.  An.  587 ;  sucn  provision  was  not  an  exemptioa 

New  Orleans  v.  Orleans  R.  Co.,  42  La.  from  taxes,  but  was  in  effect  a  payment 

An.  4 ;   Springfield  v.  Smith,  138  Mo.  of  the  taxes  by  the  performance  of  the 

645;   Newport  News  &  O.  P.  R.  &  E.  covenants  on  the  part  of  the  water 

Co.  V.  Newport  News^  100  Va.  157;  company;  hut  quosref    As  to  the  basis 

State  V.  Hilbert,  72  Wis.  184.    A  stip-  for  tne  valuation  of  a  water  power,  see 

ulation  in  the  charter  of  a  railroad  Winnipiseogee  Lake  C.  &  W .  Mfg.  Co. 

company  that  the  surplus  above  cer-  v.  Gilford,  64  N.  H.  337;    Flioc  rond 

tain  expenses  and  certain  dividends  Water  Co.   v.   Lynn,    147    Mass.   31. 

shall  be  divided  between  the  govern-  Agreements  by  mimicipalities  to  sat- 

ment  and  the  stockholders  of  the  com-  isfy  or  pav  tajiea  against  property  of 

pany  does  not  exempt  the  company  public  utility  corporations  in  consid- 

from  taxation  on  its  franchises  in  the  eration  of  public  service.     See  ante, 

absence    of    an    express    exemption.  §  1310. 

Honolulu  R.  T.  &  Land  Co.  v.  Wilder,  »  People  v.  Tax  Com'rs,  174  N.  Y. 

211  U.  S.  137,  aff'g  18  Hawaii,  668.  417,  aff'd  199  U.  S.  1.    See  further  as 

^Commonwealth  v.  Lowell  Gasl.  to  the  taxation  of ''special  franchises" 
Co.,  12  Allen  (Mass.),  75.  Pipes  laid  in  streets  under  the  New  York  tiair 
in  the  streets  of  a  city  by  a  gas  com-  tite«.  People  v.  Priest,  181  N.  Y.  300, 
pany,  under  a  grant  m  their  charter,  rev'g  101  N.  Y.  App.  Div.  223.  In 
are  fixtures,  and  taxable  as  real  estate.  Adams  Express  Co.  v.  Ohio,  166  U.  S. 
Providence  Gas  Co.  v.  Thurber,  2  R.  I.  185,  218,  tne  court  said  with  reference 
15.  But  see  West  Chester  Gas  Co.  v.  to  liie  taxation  of  intangible  property: 
Chester  County,  30  Pa.  St.  232.  Lessee  "In  the  complex  civilization  of  to- 
and  proprietor  of  city  water-works  for  day  a  large  portion  of  the  wealth  of  a 
a  term  of  years,  whose  contreu^t  of  community  consists  in  intangible  pn^ 
lease  did  not  stipulate  for  exemption  erty,  and  there  is  nothing  in  the  nature 
from  city  taxation,  was  held  taxable  of  things,  or  in  the  limitations  of  the 
in  respect  to  such  works,  they  being  Federal  Constitution  which  restrains 
treated  as  real  estate.  Stein  v.  Mo-  a  State  from  taxing  at  its  n^  value 
bile,  24  Ala.  591 ;  s.  p.  in  Stein  y.  such  intangible  property.  ...  It  mat- 
Mobile,  17  Ala.  234.  Contra^  Stein  tcrs  not  in  what  tnis  intangible  prop- 
r.  Mobile,  49  Ala.  362;  but  queeref  erty  consists  —  whether  privileges,  cor- 

The  legislature  may  restrict  the  tax  porate  franchises,  contracts,  or  obliga- 

authorized    to   be   levied    for   water-  lions.    It  is  enough  that  it  is  property 

works  for  the  supply  of  water  to  the  which,  though  intan^ble,  exists,  whicn 

inhabitants  of  cities,  and   for  extin-  has  value,  produces  mcome  and  passes 

guishing  fires,  to  the  district  which  is  current  in  the  markets  of  the  woiid. 

benefit^  and  protected  by  such  works.  To  ignore  this  intangible  property,  or 

Grant  v.  Davenport,  36  Iowa,  396.    In  to  hold  that  it  is  not  subject  to  taxa- 

the  case  last  cited  it  was  also  ruled  tion  at  it«  accepted  value,  is  to  elimi- 

where  an  ordinance  provided  that,  in  nate  from  the  reach  of  the  taxing  powei 

consideration  of  certain  covenants  by  a  large  portion  of  the  wealth  of  Uic 

a  water  company  to  supply  the  city  country.       In  Metropolitan  St.  R.  Co 
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§  1393  (790).     Taxation  of  Property  of  Banks ;   Railway  Property. 
—  A  general  siatvie  of  the  State  provided  that  the  capital  stock  of 

r.  New  York,   199  U.  S.  1,  39,  Mr.  values.  ...  All  the  mains  and  pipes. 
Justice  Brewer   said:     "A   franchise,  poles  and  wires,  rails  and  ties  of  the 
though  intangible,    is  none   the   less  relators,  when  separated  from    their 
jffoperty,  and  oftentimes  property  of  special  franchises,  have  no  value  ex- 
great  value.     Indeed,   growing  out  of  cept  as  firewood  or  old  iron.     Their 
the  couditioDS  of  modem  business,  a  only  substantial  value  is  the  right  to 
larige  proportion  of  valuable  property  use    them    in    connection    with    the 
is  to  he  found  in  intangible  thmgs  like  franchise,  and,  hence,  they  are  inci- 
franchises."             ^  dental  to  the  franchise.    As  a  part  of 
The  stattUes  of  New  York  designate  the  franchise  they  are  worth  some- 
the  right  or  privilege  to  use  streets  or  thing,  but  severed  from  it,  nothing  to 
highways  for  the  purposes  of  railways  epesSi  of .  .  .  .  Taking  the  broad  and 
tnd  for  the  pipes  and  mains  of  gas  practical  view  of  the  subject,  which 
tnd  water  companies  and  other  public  the  legislature  had  the  right  to  take 
utilities  as  "svecial  /ranckises,     and  in  creating  the  new  system,  they  have 
theae  special    franchises   are   distinct  no  assessable  value  worthy  of  notice, 
from  the  general  right  or  franchise  to  except  through  the  actual  and  con- 
do  buaness  as  a  corporation.    On  this  stant  use  made  of  them,  as  incidental 
subject,  Vann,  J.,  said  in  People  v.  to  the  special  franchises.     The  value 
Tix  Com'rs,    174    N.    Y.    417,    435:  of  either  resides  in  the  imion  of  both. 
"The  general  franchise  of  a  corporation  and    can    be    practically    ascertainea 
is  its  right  to  live  and  do  busmess  by  only  by  treating  them  as  a  unit.    Un- 
tbe  exercise  of  the  corporate  powers  less  assessed  together,  both  cannot  be 
psnted  by  the  State.     The  general  adequately   assessed.  .  .  .  We   regard 
innchise  of  a  street  railway  company,  the  tangible  property  as  an  insepara- 
for  instance,   is  the  special  privilege  ble  part  of  the  special  franchises  men- 
eoDferred  by  the  State  upon  a  certam  tioned    in    the    statute,    constituting 
number  of  persons  known  as  the  cor-  with  them  a  new  entity,  which,  as  a 
porators  to  become  a  street  railroad  going  concern,  can  neither  be  assessed 
eorporation    and    to    construct    and  nor  sold  to  advantage,  except  as  one 
o^mte  a  street  railroad  upon  certain  thing,  single  and  entire." 
eonditions.     Such   a   franchise,    how-        It  is  to  be  observed  that  the  cor- 
ever,  gives  the  corporation  no  right  to  porate  franchise^  and  the  special  fratv- 
do  anything  in  the  public  highwavs  chise  or  privilege  to  use  streets  and 
vithout  special    authority   from    the  highways,  are  frequently  taxed  under 
State,  or  some   municipal   officer  or  different  methods,  by  the  same  tax- 
body    acting    imder    its    authority,  ing  power.    In  People  v.  Tax  Com'rs, 
When  a  rigjit  of  way  over  a  public  174  N.  Y.  417,  436,   Yann,  J.,  said: 
itreet  is  granted  to  such  a  corporation,  "  Prior  to  the  passage  of  this  act  [of 
vith  leave  to  construct  and  operate  a  1899]    general    franchises    had    been 
rtreet  railroad  thereon,  the  privilege  taxed  for  the  benefit  of  the  State  under 
is  known  as  a  special  franchise,  or  the  a  valuation  made  by  a  State  officer, 
ngfat  to  do  something  in  the  public  with  the  sanction  of  the  courts.    Spe- 
kighway,  which,  except  for  the  grant,  cial    franchises,    however,    had    never 
w«ild  be  a  trespass.  been  lawfully  assessed  either  by  local 
It  is  problematical  whether  the  intan-  or  State   authority,   but  were  made 
fibic  nght  or  franchise  to  construct,  taxable  property  by  the  act  before  us, 
maintain,  and  operate  a  street  railway  for  the  nrst  time  in  the  history  of  the 
or  other  public  utility  in  a  street  has  State.     People  v.  Barker,   146  N.  Y. 
tny  value  apart  from  that  which  it  304;    People  v,  Neff,  19  N.  Y.  App. 
imparts  to  the  physical  structure  of  Div.  590,  aff'd   154  N.  Y.  763."     A 
tbe  street.     Speakmg  of  this  subject,  "special  franchise''  which  is  taxable 
y<mn,  J.,  said  in  People  v.  Tax  Com'rs,  under  the  statute  means  some  special 
I74N.Y.  417, 440,  441:  "The  relation  privilege  derived  from  some  govern- 
between  the  intangible  right  to  run  mental  body  or  some  political  body 
cars  in  the  streets  and  the  tangible  having  authority  to  grant  the  rights 
property  in  the  rails  to  run  the  cars  on,  sought  to  be  taxed.    If  pipes  be  main- 
is  so  intimate  as  to  be  inseparable  in  tained  in  a  public  hi^way  without 
any  practicable  system  of  estimating  any  legislative  or  municipal  grant,  and 
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the  State  bank  should  be  taxable  only  for  State  purposes,  and  after- 
wards a  city  corporation  undertook  to  levy  and  collect  a  municipa/ 

tax  on  certain  real  estate  owned  by  the  bank  and  forming  part  of 

its  capital  stock;  but  thb,  it  was  adjudged,  could  not  be  done,  the 
city  and  its  powers  being  entirely  under  the  control  of  the  legislature.' 

upon  the  consent  merely  of  the  owner  railroad  company  held  to  include,  as 

of  the  fee  of  the  highway,  the  owner  an  element  thereof,  a  tax  upon  the 

of  the  pipes  has  no  spe^al  franchise  easement  or  property  right  of  the  com- 

which  is  taxable.    People  v.  Priest,  75  pany  to  use  the  city  streets  and  oper- 

N.  Y.  App.  Div.  131,  afif'd  175  N.  Y.  ate  cars  therein,  and  to  be  a  substitute 

511.  for  a  direct  tax  upon  the  easement  or 

Under  the  New  York  statute  for  property  right  to  use  the  streets, 
the  taxation  of  special  franchisee  the  United  K.  &  E.  Co.  v,  Baltimore,  111 
property  owner  is  entitled  to  a  de-  Md.  2M]  73  Atl.  Rep.  633.  The 
auction  from  the  tax  of  any  payment  property  or  estate  which  a  gae  com- 
by  it  "  in  the  nature  of  a  tax."  Pay-  pany  has  in  the  streets  and  highways 
ment  of  a  percentage  of  the  gross  re-  of  a  city  is  an  easement  which  may  be 
ceipts  of  a  street  railway  which  is  properly  assessed  to  the  company  as 
required  to  be  made  to  the  city  as  a  real  estate.  Consolidated  Gas  Co.  v. 
condition  of  its  franchise,  is  a  pay-  Baltimore,  101  Md.  541. 
ment  in  the  nature  of  a  tax,  and  to  *  State  Bank  of  Indiana  v.  IfadisoQ, 
be  deducted  as  such.  Heerwagen  v,  3  Ind.  43;  State  Bank  of  Indiana  v. 
Crosstown  St.  R.  Co.,  179  N.  Y.  99,  Brackenridge,  7  Blackf.  (Ind.)  395. 
modifying  90  N.  Y.  App.  Div.  275.  See  also  Gardner,  Assessor,  v.  State 
See  also  Metropolitan  St.  R.  Co.  v.  (holding  imder  a  charter  that  a  State 
New  York,  199  U.  S.  1 ;  Brookljm  tax  was  in  lieu  of  all  local  taxes),  21 
City  R.  Co.  v.  New  York,  199  U.  S.  48.  N.  J.  L.  557.  So,  in  iKmieiana.  a  re- 
Similar  construction  of  Maryland  stat-  striction  upon  the  State  in  reference 
ute,  see  Baltimore  v.  United  R.  dc  E.  to  the  taxation  of  banks  was  hdd  to 
Co.,  107  Md.  250.  The  Uasee  or  oper-  extend  to  municipal  corporations  de- 
ator  of  an  underground  railroad  conn  riving  their  authoritv  from  the  State. 
atruded  by  the  Ciiy  of  New  York  and  New  Orleans  v.  Southern  Bank,  11  La. 
owned  by  it,  but  leased  to  an  operating  An.  41 ;  Municipality  No.  1  v.  La. 
company,  is  not  subject  to  special  State  Bimk,  5  La.  An.  394;  New  Or- 
franchise  tax  imder  the  New  York  leans  v.  Com.  Bank  of  N.  O.,  10  La.  An. 
statute.  People  v.  Tax  Ck>m'rs,  126  735;  New  Orleans  v.  Mech.  &  T.  Bimk, 
N.  Y.  App.  Div.  610,  afif'd  195  N.  Y.  15  La.  An.  107.  A  village  corporation 
618.  was  authorized  "to  raise  mon^  bv  a 

In  Maryland  the  right  of  a  street  tax  to  be  assessed  upon  the  freeholders 
railway  company  to  use  the  city  and  inhabiiantSf  according  to  law," 
streets,  when  exercised,  is  an  easement  and  it  was  decided  that  a  banking  cor- 
and  property  which  is  subject  to  tax-  poration  located  and  doing  business  in 
ation  as  such.  Whilst  the  right  is  un-  the  village  was  an  inhabitarU,  and  tax- 
exercised,  it  is  a  franchise,  which,  able.  Ontario  Bank  v.  Bunnell,  10 
separately  considered,  has  no  substan-  Wend.  (N.  Y.)  186. 
tial  value  for  purposes  of  direct  taxa-  As  to  taxation  of  banks  and  bank 
tion.  United  K.  &  E.  Co.  v.  Baltimore,  stock  by  municipaUHes  in  which  the 
111  Md.  264;  73  Atl.  Rep.  633.  The  banks  are  located:  Gordon  v.  Appeal 
value  of  an  easement  or  right  to  use  Tax  Court,  3  How.  (U.  S.)  133;  Mer- 
city  streets  for  street  railways  for  cantile  Bank  v.  New  York,  121  U.  S. 
purposes  of  taxation  depends  upon  its  138;  Davenport  Bank  v.  Davenport 
producing  value  to  the  corporation  Board  of  Equalization,  123  U.  S.  83; 
owning  the  right,  and  that  value  can  Bank  of  Reidemption  v.  Boston,  125 
only  be  determined  by  a  considera-  U.  S.  60;  Bank  of  Georgia  o.  Savan- 
tion  of  all  the  elements  affecting  the  nah,  Dudley  ((xa.),  130;  Savannah  v. 
productiveness  of  the  railwa3rs.  Imited  Hartridge,  8  Ga.  23;  Cherokee  Ins.  & 
R.  &  E.  Co.  V.  Baltimore,  111  Md.  264;  B.  Co.  v.  Whitfield.  28  Ga.  121 ;  Macon 
73  Atl.  Rep.  633.  v,  Macon  Sav.  Bank,  60  Ga.  133;  State 

Tax  up>on  gross  receipts  of  a  street  Bank  of  Indiana  v.  Madison,  3  Ind.  43; 
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The  extent  to  which  and  the  manner  in  which  the  municipal  au- 
thorities may  tax  railroads  within  their  limits  and  the  property  of 
raiway  companies  depend  upon  the  provisions  of  the  statutes  ap- 
plicable thereto.  These  are  so  various  that  they  cannot  be  usefully 
referred  to.  Some  of  the  leading  decisions  are  collected  in  the 
notes.* 

£vaDS\'ilIe  v.  Hall,  14  Ind.  27;   Con-  property  is  subject  also  to  svecial  taxes 
nersville  v.  Bank  of  Indiana,  16  Ind.  and  assessments.  Northern  Indiana  R. 
105;   King  v.  Madison,   17  Ind.  48;  Co.  v.  Connelly,  10  Ohio  St.  159-164; 
BiadiBon  v.  Whitney,  21  Ind.  261 ;  Gor-  Burlington  &  Mo.  R.  R.  Co.  v.  Spear- 
doQ  V,  Baltimore^  5  Gill  (Md.),  231;  man,  12  Iowa,  112;  «t/zrra,  §  789,  note. 
O'Donnell  v.    Bailey,   24   Miss.   386;  FurUier,    as   to   the  liability^    under 
Osweso  Bank  v.  C^ego,   12  Wend,  special  statute  or  charter  provisions,  of 
(N.  Y.)  544 ;    People  v.  Coleman^  135  raUroadSy  their  property  and  stock,  to 
N.  Y.  231 ;  ^tna  Ins.  Co.  v.  New  York,  municipal  taxation.    People  v.  Barker, 
7  N.  Y.  App.  Div.  145,  aflf'd  153  N.  Y.  165  N.  Y.  305;  Davenport  v.  Miss.  & 
331;  First  Nat.  Bank  v.  Bindtiamton,  Mo.  R.  R.  Co.  (rolling  stock  and  real 
72  N.  Y.  App.  Div.  354;    Bulow  v.  estate),  16  Iowa.  348.    The  views  of 
Charieston,  I  Nott  &  McC.  (S.  Car.)  Wright^  C.  J.,  and  DUUm.  J.,  were  sub- 
527  (shares  in  United  States  Bank);  se€|uently  aaopted  by  tne  court.    Of 
State  Bank  of  S.  Car.  v,  Charleston,  3  this  case  the  court  subsequently  says 
Rich.  Law  (S.  Car.)  342  (real  prop-  that  it  should  not  be  regarded  as  hav- 
erty) ;   State  v.  Charleston,   5  Rich,  ing  the  force  of  a  precedent,  since  but 
Law  (S.  Car.)  561  (dividends) ;   Bank  two  members  of  tne  bench  concurred 
of  Chester  v.  Chester,  10  Rich.  Law  in  the  reasoning  by  which  its  conclu- 
(8.  Car.)  104;   Nashville  v,  Thomas,  5  sions  were  reached.    Per  Beck.  J,,  Day, 
Coldw.  (Tenn.)    600;    City  Bank   of  J.,  concurring.    Dubuque  v.  111.  CJent. 
Dallas  V.  Bogel,  51  Tex.  351.  R.  R.  Co.,  39  Iowa,  56;   Dunleith  <& 
Taxation,    generally,   of  the   fran-  D.  Br.  Co.  v.  Dubuque,  32  Iowa,  427; 
ehises  and  property  ot  banks  and  of  Bibb  Co.  Ord.  v.  Central  R.  dc  B.  Co., 
bank  shares.    See  1  Desty,  Taxation,  40  Ga.  646;    Orange  &  A.  R.  Co.  v. 
I  78,  pp.  367-372.    SUus  of  corporate  Alexandria,  17  Gratt.  (Va.)  176;   dis- 
shares  of  stock.    76.  62,  364,  365,  400.  tinguished,  Richmond  v.  lUchmond  & 
IHare,   Am.   Const.   Law,   259.     In  D.  R.  Co.,  21  Gratt.  (Va.)  604;  Toledo 
State  r.  Dowling,  50  Mo.  134,  it  was  &  W.  R.  Co.  v.  Lafayette,  22  Ind.  262, 
decided  that  a  citv  had  the  power  to  as  to  power  and  mode  of  taxing  rail- 
tax  the  stock  of  the  citizens  in  a  na-  roads  m  Indiana;  Louisville  dc  N.  A. 
tionai  bank  located   therein,    thou^  R.  Co.  v.  State  (rolling  stock),  25  Ind. 
the  capital  of  the  bank  be  invested  m  177;  Applegate  v.  Ernst,  3  Bush  (Ky.), 
Unitea  States  stocks,  which  are  ex-  648;    Rome  R.  Co.  v.  Home,  14  Ga. 
empt   from    taxation.      And    it    was  275;  Augusta  v.  Georgia  R.  &  B.  Co., 
furmer  held,  in  the  same  case,  that  the  26  Ga.  651 ;    Richmond  v.  Daniel,  14 
action  of  the  citv  assessor  in  assessing  Gratt.  (Va.)  385;   Baltimore  v,  Balti- 
SQch  stock,  and  of  the  city  councU  more  dc  O.  R.  Co.,  6  Gill  (Md.),  288; 
sitting  in  appeal  on  such  assessment.  North  Mo.  R.  Co.  v.  Maguire,  49  Mo. 
might  be  reviewed  on  certiorari.  482 ;   State  v.  Severance,  55  Mo.  378. 
'  Municipal   taxation   of  railroads.  In    Califomiaf    fences    erected    upon 
Railroad  track  and  propertv  held  liable  roadway  of  railroad  company  taxable 
to  municipal  taxation  m  tne  towns  or  as  "improvements"  by  local  authori- 
cities  where  situate.     Prov.  &  Wor.  ties,  not  by  the  State  Board  as  part  of 
R.  R.  Co.  V.  Wright,  2  R.  I.  469;  ap-  roadway.      Santa    Clara    County    v. 
proved.  People  v.  Com'rs  of  Taxes,  101  Southern  Pacific  R.  Co.,   118  U.  S. 
N.  Y.  322;    Northern  Indiana  R.  Co.  394. 

V.  Connelly,  10  Ohio  St.  159,  164.    To  RoUing  stock  held  to  be  taxable  as 

aame  effect,  Mohawk  &  H.  R.  R.  Co.  personal  propertv  at  the  place  of  the 

V,  Clute,  4  Paige  (N.  Y.),  384 ;  Wheeler  principal  office  ot  the  company.    Phila- 

r.  Rochester  &  S.  R.  Co.,   12  Barb,  delphia,  W.  &  B.  R.  R.  Co.  v.  Appeal 

(N.  Y.)  227;  Sangamon  &  M.  R.  Co.  v.  Tax  Ct.,  50  Md.  397;  App.  Tax  Ct.  of 

Morgan  County,  14111.163.    And  such  Bait.  v.  No.  Cent.  Ry.,  50  Md.  417; 
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§  1394  (794).  Municipal  Taxation  of  Agrlcidtaral  Landi.— The 
extent  of  the  power  of  the  legblature  over  municipal  corporations 
generally/  including  the  power  to  fxt  and  changethe  corporate  bound- 
aries^ has  been  before  considered.  The  great  weight  of  authori^ 
supports  the  view  that  it  is  not  only  within  the  power  of  the  legisla- 
ture to  fix  and  to  change  the  corporate  boundaries  of  municipali- 
ties, but  also  to  establish,  subject  always  to  the  requirements  and 
restrictions  of  the  Constitution,  the  rule  or  principle  upon  w^hich  all 
property  within  the  municipality  shall  be  taxed  for  municipal  pur- 
poses ;  and  the  fact  that  property  so  taxed  is  agricultural  or  farming 
lands  or  otherwise  of  such  a  nature  that  it  cannot  receive  any  ad- 
vantages, benefit,  or  protection  from  the  municipal  government,  will 
not  exempt  such  property  from  taxation  for  municipal  purposes,  or 
justify  the  courts  and  the  judiciary  in  reviewing,  overruling,  or 

Dubuque  v.  Illinois  Cent.  R.  R.  Co.,  Co.  v,  SurroU,  88  111.  535;  People  r. 
39  loxia,  56;  Hoyle  v.  Plattsburgh  &  Coleman,  126  N.  Y.  433;  People 
M.  R.  Co.,  54  N.  Y.  314;  RandaU  v.  v.  Barker,  146  N.  Y.  304;  People  r. 
Elwell,  52  N.  Y.  522;  Hill  v.  La  Crosse  Feitner,  92  N.  Y.  App.  Div.  518. 
K.  Co.,  11  Wis.  214;  Coe  r.  Columbus,  Chases  in  action,  dc.  In  Johnson  r. 
P.  &  I.  R.  Co.,  10  Ohio  St.  372;  Bo©-  Oregon  City,  2  Oreg.  327,  notes  and 
ton,  C.  &  M.  R.  Co.  V.  Gilmore,  37  mortgages  belonging  to  a  resident  in- 
N.  II.  4I0;l*ierce  V.  Emery,  32  N.  H.  habitant  were  held  taxable,  although 
4S4;  Minnesota  v,  St.  Paul,  2  Wall,  deposited  outside  of  the  city.  But  m 
609;  Stevens  v.  Buffalo  &  N.  Y.  C.  R.  Jonnson  v.  Lexington,  14  B.  Mon. 
Co.,  31  Barb.  (N.  Y.)  590;  Beardsley  (Ky.)  648,  661,  authority  to  a  munici- 
V.  Ontario  Bank,  31  Barb.  (N.  Y.)  619;  pality  to  tax  real  and  personal  property 
Howe  V.  Freeman,  14  Ciray  (Mass.),  was  held  limited  to  visible  propertv 
566 ;  Pacific  R.  Co.  v.  Cass  County,  53  actually  situated  within  it,  and  not  to 
Mo.  17;  Meyer  v.Joimson,  53  Ala.  241;  extend  to  debts  and  choses  in  action. 
Williamson  v.  New  Jersey  So.  R.  Co.,  See  in  same  State,  Louisville  v.  Hen- 
29N.  J.  E<^.  311;  State  Treas.  v.  Som-  ning,  1  Bush  (Ky.),  381,  as  to  tAxa- 
erville  &  h.  R.  Co.,  28  N.  J.  L.  21;  bility  of  money  and  things  in  action. 


and  cases;    1  Hare,  Am.  Const.  Law,  the  city,  where  the  makers  do  not  rc- 
'^22.  side  therein.    Bridges  v.  Griffin,  'Mi  (Ja. 

Taxation    of  insvrance    companies,   113.    Compare  Augusta  r.  Dunbar.  50 


-     --  jxr- 

nubucjue  V.  Northwestern  L.  Ins.  Co.,  sonal    estate    gives    authority    to    tax 

2i>  Iowa,  9;    Republic  L.  Ins.  Co.  r.  moneif  loaned.    Jacksonville  ?\  McCon- 

PoUak,  75  111.  292;  Porter  r.  Rockford,  nel,  12  111.  138;   supra,  §§  1355,  note 

R.  I.  &  St.  L.  R.  Co.,  76  111.  561;    1  i:iS8  and  note.  i;i89.    For  the  purpot*es 

Desty,  Taxation,  22S,  and  cases.  of  taxation,  a  debt  has  its  situs  at  the 

Taxation  of  corporations,     Ottawa  residence  of  the  creditor.    Kirtland  r 

(ilass   Co.    V.    McCaleb,    81    111.    556;  liotchkiss,  100  U.  S.  491. 
Pacific  Hotel  Co.  r.  Lieb,  83  111.  602;        'Ante,  chap.  iv.  §  90  «t  seq. 
Danville  Lumber  &  M.  Co.  r.  Parks,        ^   .j^^^  chap.  x.  §§  352,  355    358. 

88  111.  4(>:?;   St.  L«)uis,  V.  tl-  T.  H.  R.  Index  ^Boundaries. 
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qualifying  the  action  of  the  I^blative  body  in  subjecting  it  to 
taxation.^ 

'  KcUy  V.  Pittsburgh,  104  U.  S.  78;  built-up  portion  of  the  city,  are  not 
B.  c.  85  Pa.  170;  Kountse  v.  Omaha,  5  within  the  reach  or  protection  of  par- 
Dillon  C.  C.  R.  443;    Vestal  v.  Little  ticular  departments  of  the  city  gov- 
Rock.  54  Ark.  321,  327;  Santa  Rosa  v,  emment  for  the  support  of  which  they 
Coulter,  58  Cal.  537 ;  Dixon  v.  Mayes,  72  are  taxed,  does  not  render  the  tax  im- 
Cal.  166;  Denver  v.  Coulehan,  20  Colo,  constitutional.     In   this   case,    under 
471,  477;    Linton  v.  Athens,  53  Ga.  authority  af  an  act  of  the  legislature 
588;  Gary  v,  Pekin,  88  111.  454;    Lo-  of   Pennsylvania^    the   city   of   Pitts- 
QDsport   V.    Seybold,    59    Ind.    225;  burgh  extended  its  boimdaries  by  the 
Tariton  r.    Franklin,    62    Ind.    212;  annexation  of  adjacent  territory.     In 
BlufftOQ  V.  Silver,  63  Ind.  262,  266;  this  territory  was  situated  a  tract  of 
Taggart  r.   Claypool,    145   Ind.    590,  kmd  used  exclusively  for  farm  pur- 
596;  Mendenhall  v.  Burton,  42  Kan.  poses,  and  which,  on  accoimt  oi  its 
570;  Hurla  v.  Kansas  City,  46  Kan.  distance  from  the  built-up  portion  of 
738;  Levitt  v.  Wilson,  72  Kan.  160;  the  city,  was  not  within  the  reach  of 
Groff  r.  Frederick  City,  44  Md.  67,  78;  the  water,  fire,  police,  and  other  de- 
Merrill  r.  Humphrey,  24  Mich.   170;  partments    of    the    city    government. 
Mitchell  V.  Newiimee,  113  Mich.  359,  The  city,  however,  for  the  support  of 
362;  Pioneer  Iron  Co.  v.  Negaunee,  these   departments   levied   a   tax   on 
116  Mich.  430,  438;  Lewick  v.  Glazier,  such  farm,  the  amount  of  which  was 
116  !ilich.  493,  499;    Martin  v.  Dix,  largely  in  excess  of  the  farm's  annual 
52  Miss.  53;    Giboney  v.  Cape  Girar-  productive  value.    It  was  held  that  the 
deau,  58  Mo.  141;    State  v,  McRey-  tax   was   not   imconstitutional.     The 
ndds,  61  Mo.    203,   212;    Turner   v.  court  sustained  its  conclusion  by  the 
Althaus,  6  Neb.  54  (overruling  Brad-  cases  of  Weber  v.  Reinhard,  73  Pa. 
shawr.  Omaha,  1  Neb.  16);  Bailey  v.  370;  Philadelphia  Assoc,  for  Dis.  Fire- 
Manasquan,  53  N.  J.  L.  162;  Wood  v,  men  v.  Wood,  39  Pa.  73,  and  Kirby  v. 
Quiraby,  20  R.  I.  482;  Norris  v.  Waco,  Shaw,  19  Pa.  258,  where  the  principle 
57  Tex.  635 ;    Madry  v.  Cox,  73  Tex.  was  held  that  a  tax  cannot,  in  the  ab- 
538;  Kimball  v.  Grantsville,  19  Utah,  sence  of  special  constitutional  restric- 
'M  (overruling  People  v.  Daniels,  6  tion,  be  pronounced  unconstitutional 
Utah,  288;  Ellison  r.  Linford.  7  Utah,  upon  the  mere  grounds  of  injustice 
166;   and    Kaysville    v.   Ellison,    18  and  inequality.     The  general  rule  is 
Utah,  163);    Ferguson  v,  Snohomish,  that  a  tax  must  be  considered  valid 
8  Wash.  668;    Frace  r.  Tacoma,   16  unless  it  be  for  a  purpose  in  which  the 
Wash.  69;    Davis  v.  Point  Pleasant,  community  taxed  has  no  palpable  in- 
32  W.  Va.  289 ;  Bloxton  v.  McWhorter,  terest,  and  where  it  is  apparent  that 
46  W.  Va.  32,  38;   Washburn  v.  Osh-  the  burden  is  imposed  for  the  benefit 
kosh,  60  Wis.  453 ;  Land.  Log,  &  Lum-  of  others.    See  also  Kelly  v.  Pittsburgh, 
berCo.  r.  Brown,  73  Wis.  294;    See  104 U.S. 78;  Sharpless r. Philadelphia, 
also  Paulison  v.  Taylor,  35  N.  J.  L.  21  Pa.  147;  Speer  v.  Blairsville,  50  Pa. 
I^.  187;    Combes  v.    Vanhome,    39  150,  Agnew^  C.  J.,  and  SterreU,  J.,  dis- 
'VJ.  L.  444;  Cook  p.  Crandall,  7  Utah,  senting;    Hewitt's  Appeal,  88  Pa.  55; 
344.  Scranton  v.  Penna.  Coal  Co.,  105  Pa. 
Taxation  of  rural  property  in  cor-  445;   noted  svpra^  f  761,  note;    Hen- 
porate  limits   for   urban    uses.     See  derson  v.  Jackson  County,  2  McCrary 
also  New  Orleans  v.  Michoud,  10  La.  C.  C.  R.  615. 

An.  763;   Municipality  No.  3  v.  Ursu-  In  Barker  v.  State,  18  Ohio,  514, 

line  Nuns,  2  La.  An.  611;    Same  v.  it  was  held  (the  constitutional  ques- 

Michoud,   6  La.   An.  605;    Serrill  v.  tion  not  being  raised)   that,  for  the 

Philadelphia,  38  Pa.  355.     In  Kelly  improvement   of   streets,   alleys,   and 

r.   PittsDurgh,    85   Pa.    170,   the   Su-  sidewalks  (the  charter  discriminating 

preme    Court    of    Pennsylvania    held  between  this  and  a  tax  for  "corporor 

that  where  farm  lands  situated  within  tion  purposes"),  a  municipal  tax  might 

the  boimdaries  of  a  city  are  taxed  be  levied  on  farming  land,  not  laid  out 

for  the  support  of  the  city  govern-  into  lots  and  recorded  as  such,  if  within 

ment,  the  fact  that  such  tax  is  un-  the  corporate  limits.    In  Benoist  v.  St. 

fairly  burdensome,  or  that  the  lands,  Louis,  15  Mo.  668;  St.  Louis  v.  Allen, 

owing    to    their    distance    from    the  13  Mo.  400,  and  St.  Louis  v.  RusfoH,  9 
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In  the  absence  of  any  constitutional  provision  qualifying  or  pro- 
hibiting the  exercise  of  the  legislative  authority,  it  would  seem, 
however,  to  be  wiihin  the  power  of  the  legislature  to  provide  that 
farming  or  unplatted  lands  shall  not  be  taxed  for  city  purposes,  or 
to  prescribe  a  different  rate  of  taxation  therefor.'    But  constitiUional 

Mo.  507,  the  only  constitutional  ques-  the  city  limits,  that  land  in  the  an- 
tion  decided  was  that  the  legislature  nexed  territory,  used  exclusively  for 
had  the  power  to  extend  the  city  limits  farming  purposes,  or  vacant  and  un- 
and  subject  the  property  in  the  an-  occupiedy  should  oe  taxed  not  exceed- 
nexed  territory  to  taxation  against  the  ing  a  specified  rate,  construed,  and  it 
will  or  without  the  consent  of  the  in-  was  held  not  to  be  an  exemption,  and 
habitants  affected  thereby.  The  legis-  therefore  to  be  strictly  construed,  but 
lature  may  include  withm  the  corpo-  an  equitable  apportionment  of  bur- 
rate  limits  adjoining  farming  lands,  if  dens  with  reference  to  benefits,  and 
no  constitutional  provision  is  thereby  the  court  regarded  the  vradical  and 
violated.  Giboney  v.  Cape  Girardeau,  beneficial  use  to  which  tne  land  was 
58  Mo.  141,  and  cases  cited;  State  v.  put,  and  not  the  purpose  for  which  it 
McReynolds,  61  Mo.  203.  was   held.     Gillette   v.    Hartford,   31 

The  fact  that  &  bridge  across  a  Conn.  351.  See  Carriger  t^.  Morristown, 
navigable  river  is  so  situated,  and  is  of  1  Lea  (Tenn.),  116.  The  corporate 
such  a  nature,  that  it  can  receive  no  boundaries  of  a  city  were  extended  so 
benefit  from  municipal  taxation,  or  as  to  embrace  farming  or  agricultural 
protection  from  the  municipal  gov-  lands.  The  council  of  the  city  were  by 
emment,  does  not  exempt  it  from  the  legislative  act  making  the  extension 
municipal  taxation.  St.  Ix>uis  Bridge  required  to  so  discriminate  in  lading 
Co.  v.  East  St.  Louis,  121  111.  238.  Conr-  taxes  as  not  to  impose  on  the  rural 
tray  in  Iowa,  see  Arnd  v.  Union  Pac.  portions  those  expenses  which  belong 
R.  Co.,  120  Fed.  Rep.  912.  exclusively  to  the  built-up  portion  erf 

AgricuUural  lands  within  city  lim-  the  city,  for  which  purposes  the  assess- 
its  may,  under  proper  conditions,  be  ors  were  required  by  the  act  to  distin- 
subject  to  special  assessments  for  street  guish  in  their  returns  what  property 
and  other  local  improvements.  Leitch  was  agricultural  or  rural,  not  having 
V,  La  Grange,  138  111.  291;  Clark  v.  the  benefit  of  lighting,  paving,  police, 
Chicago,  166111. 84;  Leeper  v.  So.  Bend,  water,  Ac.  It  was  further  provided 
106  Lnd.  375;  Taber  v.  Graf  miller,  that  the  lands  used  for  farming  and 
109  lnd.  206;  Dickerson  v.  Franklin,  not  having  any  of  such  urban  pri\41ege8 
112  lnd.  178;  Barber  Asphalt  Pav.  should  be  assessed  as  farm  lands  and 
Co.  V.  Gaar,  115  Ky.  334;  Duker  v.  taxed  as  such.  It  was  held  that  the 
Barber  Asphalt  Pav.  Co.  (K^^.),  74  decision  of  the  city  councils  as  to  what 
8.  W.  Rep.  744;  State  v,  L^wis  Co.,  lands  were  farm  laJnds  within  the  mean- 
72  Minn.  87;  Medland  v.  Linton,  60  ing  of  the  above  provision  is  conclu- 
Neb.  249;  Riddle  v.  Charlestown,  43  sive,  if  the  councils  keep  within  the 
W.  Va.  796.  scope  of  their  jurisdiction  and  author- 

*  Lee  V,  Thomas,  49  Mo.  112;  ity.  The  court,  however,  adds:  "The 
Kansas  Citv  v.  Cook,  69  Mo.  127.  The  whole  question  of  discrimination  is  by 
injustice  of  taxing  rural  property  for  the  statute  committed  to  the  discretion 
such  urban  uses  as  sewers,  lamps,  pave-  of  the  city  councils;  that  discretion 
ments,  &c.,  will  justify  a  legislative  is,  of  course,  not  absolute;  it  is  not  to 
classification  of  the  two  kinds  of  prop-  be  exercised  according  to  mere  plcas- 
erty  in  respect  of  the  taxes  which  may  ure  or  caprice,  but  under  the  law.  If 
be  levied  and  assessed  upon  each  kind,  abused^  no  doubt  the  power  of  a  court 
1  Hare,  Am.  Const.  Law,  299.  In  Bald-  of  equity  would  be  adequate  to  re- 
win  V.  Hastings,  83  Mich.  639,  it  was  strain  the  perpetration  ol  a  palpable 
held  that  a  statutory  provision  which  wrong."  Elrie  v.  Reed's  Ex.,  113  Pa. 
exempted  unplatted  lands,  containing  468. 

ten  acres  or  more,  from  taxation  for  Construction  of  statutes  exempting 
fire  department  purposes  was  reason-  from  municipal  taxation  farming  or 
able  and  valid.  unplatted  lands.     See  also  Leeper  r. 

A  provision  in  a  charter  extending  South  Bend,  106  lnd.  375;   Dickerson 
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provisions  are  now  frequently  to  be  found  to  the  effect  that  taxes 
shall  be  uniform  upon  the  same  class  of  subjects  within  the  terri- 
torial limits  of  the  authority  levying  the  tax,  or  prohibiting  the 
exemption  of  any  property  other  than  that  specifically  mentioned 
in  the  Constitution,  and  these  provisions  have  been  held  to  deprive 
the  legislature  of  the  power  to  exempt  agricultural  or  unplatted 
lands  from  taxation  for  city  purposes.' 

§1395  (794,  795).  —  Same  Subject;  Rule  in  Kentucky  and  Iowa. 
But  these  views,  in  the  preceding  section,  although  supported  by 
the  great  weight  of  authority,  have  not  been  accepted  in  some  juris- 
dictions. Where  the  boundaries  have  been  originally  fixed  or  sub- 
sequently changed  so  as  to  include  within  them  rural  or  agricul- 
tural lands,  which  have  never  been  platted,  which  are  not  needed 
for  town  lots,  and  which  receive  no  direct  benefit  from  the  municipal 
government  or  expenditures,  questions  have  arisen  respecting  the 
right  to  subject  such  lands  to  ordinary  municipal  taxation.  The 
power  of  the  legislature  to  fix  or  enlarge  the  corporate  boundaries 
has  not  been  disputed,  but  the  power  to  require  such  lands  to  con- 
tribute to  the  municipal  treasury  has  been  controverted.  The 
courts  of  Kentucky  at  an  early  date  adopted  the  principle  that  the 
taxation  of  lands  for  local  purposes  which  do  not  receive  any  bene- 
fit actual  or  presumed,  from  the  municipal  government  imposing 

r.  Franklin,  112  Ind.  178;  South  Bend  territory  should  not  exceed  the  exist- 
r.  Gushing,  123  Ind.  290;  People  v,  ing  tax  rate  in  the  county  in  which 
Weaver,  41  Hun  (N.  Y.),  133;  Car-  the  annexed  lands  were  situated,  did 
nger  r.  Morristown,  1  Lea  (Tenn.)»  not  violate  a  constitutional  provision 
116.  that  ''Everyr  person  in  the  State,  or 

'  Smith  V.  Americus,  89  Ga.  810;  person  holding  property  therein,  ought 
Havward  v.  People,  145  111.  55;  Pence  to  contribute  his  proportion  of  public 
r.  Frankfort,  101  Ky.  534;  Frankfort  taxes  for  the  support  of  the  govem- 
Tp'  Scott,  101  Kv.  615;    Nicholasville  ment  according  to^is  actual  worth  in 
f.  Rarick,  102  Ky.  352:    Latonia  v,  real  or  personal  property."     Daly  v. 
Hopkins,    104   Ky.   419;    Hughes  v.   Morgan,    69    Md.   460.      In   PenymfU 
Carl,  106  Ky .  533 ;  Shuck  v.  Lebanon,   vania  a  statutor^r  provision  declaring 
107  Kv.  252 ;  State  v,  O'Brien,  89  Mo.  that  rural  lands  within  a  city  should  be 
631;  Copeland  v.  St.  Joseph,  126  Mo.  assessed  and  taxed  at  only  two  thirds 
417;  Westport  v.  McGee,  128  Mo.  152;   of  the  rate  prescribed  for  general  city 
Stater.  Wardell,  153  Mo.  319;   Birch  taxation   was    sustained  as   constitu- 
te. Plattsburg,  180  Mo.  413;   State  v,  tional.    The  court,  however,  declared 
fiiith,  186  Mo.  205.    See  also  Knowl-  that    its    members,    although    imani- 
ton  r.  Rock  County,  9  Wis.  410;  Slau-  mously  sustaining  the  statute,  were  not 
8on  V.  Racine,  13  Wis.  398,  404.    But  in  agreement  as  to  any  of  the  questions 
compare    Powell    v,  Parkersburg,  28  involved,  except  that  they  concurred 
W.  Va.  698.    But  in  Maryland  it  was  in  holding  that  the  Constitution  did  not 
hdd  that  a  statute  providing  for  the  destroy  the  power  of  the  legislature  to 
annexation  of  territory  to  a  city,  which  classify  property  for  purposes  of  taxa- 
declared  that   for  a  specified  period  tion.    Roup's  Case,  81}  Pa.  211. 
the  rate  of  taxation  in  ^e  annexed 
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the  taxation  is  a  taking  of  private  property  for  public  use  without 
compensation,  and  therefore  within  the  constitutional  provision  on 
that  subject;  ^  and  the  principle  was  applied  to  exempt  from  munici- 
pal taxation  agricultural  lands  which  had  not  been  surveyed  and 
platted  into  lots,  unless  these  lands  were  so  situated  that  die  court 
might  fairly  determine  that  they  received  some  benefit  or  protection 
from  the  municipality.*  In  applying  these  rules  the  judiciary  of 
Kentucky  declared  that  the  "courts  will  in  such  cases  control  and 
limit  tlie  taxing  power  to  that  point  or  line  where  it  ceases  to  operate 
beneficially  to  the  proprietor  in  a  municipal  point  of  view." 

But  upon  the  adoption  of  a  new  Constitution  in  Kentucky  it  was 
provided*  that  taxes  should  be  uniform  upon  all  property  subject 
to  taxation  within  the  territorial  limits  of  the  authority  levying  the 
tax ;  and  when  the  question  again  came  before  the  court  it  was  held 
that  real  estate  within  the  limits  of  inunicipal  corporations  is,  by 
virtue  of  this  constitutional  provision,  subject  to  municipal  taxa- 
tion without  regard  to  any  question  of  benefit  or  protection  derived 
from  the  municipal  government,  and  hence  that  agricultural  or  un- 
platted lands  cannot  escape  municipal  taxation  because  they  are  so 
situated  that  they  derive  no  benefit  from  the  municipal  government, 

*  See  remarks  of  Mr.  Justice  Harlan  cannot  embrace  such  property  witliin 
in  Henderson  Bridge  Co.  v.  Henderson,  corporate  limits  merely  for  revenue 
173  U.  S.  592,  618.  purposes,  in  order  to  lessen  the  bur- 


V.  Dunavan,  17  B.  Mon.  (Ky.)  223;  Under  the  rule  originally  adopted 
Maltus  t'.  Shields,  2  Met.  (Kv .)  553 ;  in  Kentucky  it  was  held  that  a  bridge, 
Arbegust  v.  Louisville,  2  Bush  (Ky.),  although  so  situated  that  it  was  not 
271;  Courtney  r.  Jx>uisville,  12  Bush  benefited  by  the  municipal  govem- 
(Ky.).  419;  Louisville  Bridge  Co.  v,  ment,  was  taxable  for  school  and  rail- 
Louisvdlle,  81  Ky.  189;  Parkland  v.  road  purposes,  when  it  was  situated 
Gaines,  88  Ky.  562 ;  Henderson  within  a  district  formed  for  these  pur- 
Bridge  Co.  V.  Henderson,  90  Ky.  498,  poses.  Henderson  Bridge  Co.  r.  Hen- 
5()2;  Elkton  r.  Gill,  94  Ky.  138;  Bene-  derson,  90  Ky.  498,  502.  Bennett,  J., 
dictine  Order  v.  Central  Covington,  said:  "Independent  of  this  principle 
99  Ky.  9;  Co^'ington  r.  Arthur  (Ky.),  P-  <?.,  the  limitation  of  taxation  tor 
14  S.  W.  Rep.  121 ;  Pineville  r.  Creech  city  purposes  to  property  benefited  by 
(Kv.),  26  S.  W.  Rep.  1101;  Louisville  the  municipal  government]  this  court 
&  N.  R.  Co.  V,  Commonwealth  (Ky.),  has  long  since  and  often  distinguished 
IW  S.  W.  Rep.  624.  See  also  Eifert  ?'.  "between  the  power  of  the  citv  to  tax 
Central  Covington,  91  Ky.  194 ;  Briggs  real  estate  situated  within  its  limits,  for 
V.  Russell ville,  99  Kv.  515;  Lebanon  city  or  municipal  purposes  only,  and 
r.  Edmonds,  101  Ivy.  216;  United  for  such  district  purpc^es  as  the  legif?- 
States  r.  Memphis,  97  U.  S.  284;  Hen-  lature  might  authorize;  that  the 
derson  Bridge  Co.  r.  Henderson,  173  legislature  might  create  a  city  bound- 
U.  S.  592,  618.  ary,  or  designate  any  other  boundary, 
The  legislature  may  tax  suburban  with  reference  to  existing  civil  or  po- 
property  within  city  limits,  as  such,  to  litical  districts,  into  taxing  districts 
support  needed  local  government  and  for  certain  local  purposes.*' 
the  enforcement  of  police  regulations  •  Const.  Ky.  1890,  §  171. 
in  and  about  the  property  taxed;  but  it 
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either  actual  or  presumptive.*  By  reason  of  this  construction  of  the 
constitutional  provbion  referred  to,  the  rule  of  decision  in  Kentucky 
now  conforms  to  the  rule  which  is  generally  adopted  in  other  juris- 
dictions. In  Iowa  the  rule  laid  down  by  the  original  decisions  of 
the  Kentucky  courts  has  been  followed  and  applied  in  a  long  line 
of  cases.' 

^  BriggB  V.  Russell ville,  99  Ky.  515;   render  lands  within  a  city  liable  to 
Pence   r.   Frankfort,    101    Ky.    534;  general  municipal  taxation.   These  are 
Frankfort   v.    Scott,    101    Kv.    615;   not  such  as  attach  to  all  lands  near 
Nicholasville  v.  Rarick,  102  Ky.  352;  a  city  or  large  town  whereby  they  are 
Latonia  r.    Hopkins,    104    Ky.    419;   rendered  more  valuable,  but  are  such 
Hughes  V.  Carl,  106  Ky.  533;    Shuck  as  accrue  to  the  lands  considered  as 
V.  Lebanon,  107  Ky.  252 ;    Richmond  city    property.     Lands  lying  contipi- 
r.  Gibson  (Ky.),  46  S.  W.  Rep.  702;   ous  to  or  near  a  city,  though  incapable 
Ryan  v.  Central  Citv  (Ky.),  54  S.  W.   of  any  use  except  for  agricultural  pur- 
Rep.  2;    Central  C<)vington   v.   Park  poses,     are    nevertheless    of    greater 
(Kjr),  56  S.  W.  Rep.  650;    Louisville  value  on  account  of  their  location  than 
Bridge  Co.  r.  Louisville  (Ky.),  58  S.  W.   those  more  remotely  situated.     Con- 
'  Rep.  598.  venience   to  a  market,  &c.,  adds  to 

'  Morford  v.  linger,  8  Iowa,  82 ;  their  value.  Therefore,  lands  within 
Butler  V.  Muscatine,  11  Iowa,  433;  a  city  kept  and  alone  used  for  agri- 
Burlington  &  M.  R.  R.  Co.  V.  Spear-  culture,  and  not  capable  of  being  used 
man,  12  Iowa,  112;  Langwortny  v.  as  city  property,  and  not  demanded 
Dubuque,  13  Iowa,  86;  I^gworthy  for  that  purpose,  nor  possessing  a 
r.  Dubuque,  16  Iowa,  271 ;  Fulton  v.  value  bas^  upon  adaptation  for  the 
Davenport,  17  Iowa,  404;  Buell  v.  purpose  of  dwellings  or  business,  can- 
Ball,  20  Iowa,  282 ;  Davis  v.  Dubuque,  not  be  considered  directly  benefited 
20  Iowa,  458;  O'Hare  v.  Dubuque,  22  b^  the  fact  of  their  being  within  the 
Iowa,  141 ;  Deeds  v.  Sanborn,  26  Iowa,  city  limits.  Such  lands  cannot  be 
419;  s.  c.  22  Iowa,  214;  Deiman  v.  taxed  for  general  municipal  purposes. 
Ft.  lladison,  30  Iowa,  541;  Durant  In  determining  the  benefits  accruing 
7.  KaufTman,  34  Iowa,  194 ;  Grant  v.  to  such  lands,  a  controlling  fact  to  be 
Davenport,  36  Iowa,  396,  405;  Brooks  considered  is  the  purpose  for  which 
r.  Polk  County,  52  Iowa,  460 ;  Win-  they  are  held.  If  held  as  city  property, 
w  V.  Burlington,  68  Iowa,  279 ;  Tub-  to  be  brought  upon  the  market  as  such 
besing  V.  Burlington,  68  Iowa,  691;  whenever  they  reach  a  value  corre- 
Perkma  v.  Burli^^n,  77  Iowa,  553;  sponding  with  the  views  of  the  owner, 
Taylor  p.  Waverly,  94  Iowa,  661.  they  ought  to  be  taxed  as  city  prop- 

The  case  of  Durant  v.  KaufTman,   erty.    TTiere  would  neither  be  reason 
34  Iowa,  194,  declares  an  adherence  to  nor  justice  in  permitting  a  proprietor 
the  rule  established  by  the  previous  of  a  lar^e  tract  of  land  within  a  city 
cases,  but  evinces  no  disposition  to  ex-  to  hold  it  for  an  opportunity  to  bring 
t^  the  exemption  from   municipal   it  into  the  market  as  citv  lots,  and 
^tion.    BedCf  C.  J.,  in  the  course  of  for  no  other  purposes,  under  the  pre- 
^  opinion,  remarks:   "The  mere  fact  tence  that  it  is  agricultural  lands,  thus 
that  lands  are   included   within   the  escaping  taxation  for  the  general  im- 
hmits  of  a  municipal  corporation  does  provement    of    the    city,  ^ —  the    very 
iH)t  authorise  their  taxation  for  gen-  thing  which  will  bring  his  lands  int-o 
end  city    purposes.      Under    certain  market,  and  thus  add  greatly  to  their 
conditions,  they  are  exempt  therefrom,   value,  —  a  direct  benefit  to  the  owner. 
These  conditions  are  such   that  the  In  such  a  case,  the  general  improve- 
property  proposed  to  be  taxed  derives  ment  of  the  city^  the  building  of  streets 
no  oenefits  from  being  within  the  city  near  or  in  the  direction  of  the  lands  so 
limits.    This  is  the  n3e  recognized  by  held,  the  construction  of  water-works, 
the  various  decisions  of  this  court  upon  public  buildings,   Ac,   by  which  the 
this  subject.     To  enable  us  correctly  prosperity  of  the  city  is  advanced,  and 
to  apply  the  rule  above  stated,  we   an  invitation  to  population  is  held  out, 
must    consider    and    determine    the  all  bestow   direct  benefits   upon   the 
character  of  the  benefits  which  will  owner  of  such  property.     The  lands 
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The  rule  that  it  is  within  the  legislative  power,  in  the  absence  of 
special  constitutional  restriction,  to  subject  all  lands  within  a  city 
to  taxation  for  municipal  purposes  without  regard  to  their  use  and 
without  regard  to  benefits  thereto  from  the  municipal  government, 
seems  to  the  author  to  be  founded  upon  sound  constitutional  prin- 
ciples. The  question  whether  lands  should  be  taxed  for  niunicipal 
purposes  is  one  which  should  be  determined  by  the  legislature  in  its 
enactments,  and  is  not  one  which  can  properly  be  decided  by  the 
courts.  It  must  be  admitted  that,  in  the  absence  of  specific  consti- 
tutional restrictions,  the  difficulties  in  the  way  of  pronouncing  legis- 

being  a  part  of  the  city^  in  fact,  and  to  the  construction  of  the  statute,  see 
held  by  their  owner  for  the  increase  in  Winzer  v.  Burlington,  68  Iowa,  279; 
value  which  he  expects  because  they  Tubbesing  v.  Burlmgton,  68  Iowa,  601 ; 
are  city  lots,  are  benefited  by  the  mu-  Perkins  v.  Burlington,  77  Iowa,  553. 
nicipal  government,  and  share  in  the  The  exemption  declared  by  the  stat- 
benefits  derived  by  the  expenditure  ute  is  only  from  **  taxation,"  and  does 
of  revenue  raised  by  taxation.  If  prop-  not  relieve  from  liability  to  "roecial 
erty  be  so  held  within  a  city,  whether  assessment."  Farwcll  v.  Des  Moines 
it  be  subdivided  into  lots,  and  streets  Brick  Mfg.  Co.,  97  Iowa,  286 ;  Allen  r. 
thereon  are  dedicated  to  public  use,  or  Davenport,  107  Iowa,  90,  103. 
be  inclosed  and  cultivated  as  agricul-  In  /otra,  in  order  to  exempt  un- 
tural  lands,  it  ought  to  be  subject  to  platted  land  from  taxation  by  a  city  it 
general  municipal  taxation.  This  re-  must  appear  that  it  is  used  exdusivdy 
suit  is  directly  deducible  from  the  rule  for  agricultural  purposes.  Tubbesing 
establi^ed  by  the  decisions  of  this  v.  Burlington,  68  lowa.  691.  Although 
court."  In  Buell  v.  Ball,  20  Iowa,  282,  lands  have  always  been  used  for 
supra,  CdUy  J^  in  delivering  the  opin-  agricultural  purposes,  if  they  are  in 
ion,  says:  ''The  groimd  upon  which  fact  bou^t  for  speculative  purposes 
courts  mterfere  in  such  cases  is,  that  with  the  mtention  to  lay  them  off  into 
private  property  shall  not  be  taken  lots  in  the  near  future,  they  are  not 
for  pubhc  use  without  just  comp>en-  exempt  from  taxation  under  the  Iowa 
sation.  It  is  the  fact  of  taking  with-  statute,  although  their  use  for  agri- 
out  compensation,  and  not  the  time  or  cultural  purposes  is  continued  until 
manner,  which  constitutes  the  infrao-  they  are  required.  Far^'ell  r.  Des 
tion  of  the  constitutional  inhibition.  Moines  Brick  Mfg.  Co.,  97  Iowa,  286; 
The  fact  may  be  as  effectually  accom-  Allen  v.  Davenport,  107  Iowa,  90,  102. 
plished  by  an  original  incorporation  The  statute  docs  not  exempt  from 
as  by  an  amendment,  and  the  consti-  taxation  a  plot  containing  sixteen 
tutional  guaranty  would  be  of  little  acres  upon  which  is  erected  a  vaiu- 
avail  if  it  could  be  avoided  by  mere  able  building  used  as  a  home  fronting 
form."  The  Kentucky  cases  decided  on  a  prominent  city  street,  and  near 
prior  to  the  new  Constitution  rest  other  fine  residences.  Windsor  v.  Polk 
upon  the  same  ground.  But  the  ex-  County,  109  Iowa,  156. 
emption  even  in  Iowa  is  limited  to  The  eastern  half  of  a  railroad  bridge 
municipal  taxes,  i.e.,  taxes  required  across  the  Missouri  River  at  Council 
for  purposes  strictly  municipal,  and  Bluffs  was  held  not  to  be  taxable  by 
from  which  the  property  receives  no  that  city,  although  within  the  cor- 
benefit.  A  tax  voted  for  the  purpose  porate  limits  thereof,  under  the  es- 
of  aiding  the  construction  of  a  railroad  tablished  rule  of  decision  in  Iowa  that 
is  not  a  municipal  tax,  and  agricul-  the  taxation  of  property  for  municipal 
tural  lands  in  a  city  are  liable  therefor,  purposes  which  receives  no  benefit  of 
Sears  v.  Iowa  Midland  R.  Co.,  39  Iowa,  protection  directly  or  indirectly  from  a 
417.  Statute  exempting  unplatted  municipal  government  is  a  taking  of 
property  used  for  agricultural  or  hor-  property  for  public  use  without  just 
ticmtuiul  purp>oses  from  taxation  for  taxation  in  violation  of  the  Constitu- 
city  purp>oses  hM  constitutional.  See  tion.  Arnd  v.  Union  Pac.  R.  Co.,  120 
Leicht  r.  Burlington,  73  Iowa,  29.    As  Fed.  Rep.  912. 


§1396  taxation;  municipal  propertt  2431 

Udon  subjecting  agricultural  or  unplatted  lands  to  taxation  for 
municipal  purposes  unconstitutional,  or  of  affording  judicial  re- 
lief in  such  cases,  are  almost  insurmountable.^ 

§1396  (773).  Municipal  Property  not  Taxable. —  The  general 
statutes  of  the  State  upon  the  subject  of  taxing  property  undoubt- 
edly refer  to  private  property,  and  not  to  that  owned  by  the  State; 
and,  in  view  of  the  public  nature  of  municipalities,  and  the  pur- 
poses for  which  they  are  established,  heretofore  explained,'  the 
author  is  of  opinion  that  such  enactments  do  not,  by  implicationy 
extend  to  any  property  owned  by  them,  —  certainly  to  none  owned 
by  them  for  public  uses.*  On  this  principle  the  city  of  Brooklyn 
cannot  impose  a  tax  upon  land  in  that  city  owned  and  used  by  (tie 
city  of  New  York  and  by  its  lessee  as  a  ferry  landing  in  connection 
with  the  ferry  franchise  granted,  by  its  charters,  to  the  last  named 
city.^   On  the  same  ground  it  was  held  that  a  sale  of  lands,  the 

'  Santa  Roea  v.  Coulter,  58  Cal.  537,  maintain  the  ferry,  conjoined  with  the 

ipproving  text.  ^^  ownership  of  the  lancling,  constitute 

'  Ante,  chap.  i.  {  15  e<  807.;  chap.  ii.  together  a   ferry  property  belonging 

1 30  d  se^.;   chap.  iv.  {  92  e<  Beq,    A  to  the  city  devoted  to  public  uses,  and 

municipal  corporation  cannot  levy  a  in  the  absence  of  special  provision  to 

tix  OD  the  bonds  issued  by  the  State  the  contrary  is  exempt  from  taxation. 

*^  though  they  be  property  within  The  fact  that  the  city  of  New  York 

tbe  corporate  limits.    It  is  not  to  be  operated  the  ferry  through  lessees,  de- 

presiimed  that    the   State   intended,  nving  its  revenues  from  the  rental,  did 

vhhout  an  express  grant  to  that  effect,  not  change  the  status  of  the  property, 

tp  confer  upon  a  municipal  corpora-  Whether  there  is  anv  distinction  in 

^  a  power  thus  to  depreciate  the  principle    between    the    taxation    of 

?t4tc  securities,  and  do  what  the  State  property  of  a  municipality  strictly  de- 

^t^  ought  not  to  be  presumed  to  have  voted   to  public   uses,   and   property 

<^e,  in  the  absence  of  clear  language  which  it  owns,  though  not  acquired  for 

K>  declaring.    Augusta  v.  Dunbar,  50  a  public  use,  although  it  mav  be  held 

^387;  infra,  {  1398  and  note.  on  the  general  trust  applicable  to  all 

'  -Ante,  chap.  xxi.  as  to  Corporate  property  of  the  corporation,  but  the 

i'^rty,   §§   991,   992;    Camden   v.  acquisition  or  holding  of  which  has  no 

^^eni  77  Me.  530, 534,  quoting  text;  essential  connection  with  the  public 

|J»lve8ton  Wharf  Co.  r.  Cfalveston,  63  functions  of  the  municipality,  the  court 

j*x.  14;  State  V,  Gaflfney,  34  N.  J.  L.  preferred  to  express  no  opinion.    The 

J^l  133,  holding  that  land  in  good  court  also  observes  that  the  tax  was 

'uth  acquired  by  the  cUy  for  water-  sought  to  be  imposed  on  t?ie  land  as 

^ki  is  not  taxable  though  not  actu-  the  proj)€riy  of  the  city,  and  not  on  the 

%  in  use  for  such  purpose.  lessees  in  respect  of  their  interest. 

*  People  r.  Brooklyn  Board  of  As-        So  a  public  wharf  owned  by  a  mu- 

*[8(cituig text).  111  N.  Y.  505.    The  nicipal  corporation,  or  the  rights  of  a 

''^^^stance  of  the  reasoning  of  Andrews,  municipal    corporation    in    a    public 

''••  who  delivered  the  opinion  of  the  wharf,   cannot,   in   the  absence  of  a 

^rt,  is  that  the  ferry  franchise  was  statute  authorizing  it,  be  taxed,  being 

p*nted  to  New  York  by  its  charters  property  owned  by  the  municipality 

fw  public  purposes.     Its  acceptance  lor  public  purposes,  and  therefore  not 

^Poaed  upon  tne  city  a  corresponding  subject  to  the  general  laws  applicable 

^'f^y.  which  could  not  be  performed  to  taxation.    Galveston  Wharf  Co.  r. 

vitBout  a  landing-place  on  t-tie  Brook-  Galveston,  63  Tex.  14. 
lyti  tidn;   and  that  the  franchise  to 
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property  of  a  city  corporation,  and  constituting  part  of  the  city 
cemetery^  for  taxes,  was  void.*  The  sound  principle  b  that  prop- 
erty owned  by  the  United  States,  by  a  State,  or  by  a  municipality 
for  public  uses,  is  not  subject  to  be  taxed  unless  so  provided  by 
positive  legislation.^    But  the  immunity  of  the  property  of  the  State 

^  People  V.  Doe,  36  Cal.  220;  Doyle  courts  on  that  subject.  New  Orleans 
r.  Austin,  47  Cal.  353;  Tyler  v.  People,  v,  Warner,  175  U.  S.  120,  140.  A 
66  111.  322;  arUCy  {  739,  note.  The  municipality  is  a  public  instrumental- 
land  of  a  county  used  for  a  court-house  ity  created  by  the  State;  its  charter  is 
and  other  counter  purposes  cannot  be  not  a  contract;  and  if  the  legislature 
taxed  by  the  cit>r  in  which  it  is  situated,  chooses  to  subject  to  taxation  propcrt  v 
nor  is  it  liable,  it  was  held,  to  a  sewer  held  by  the  mimicipality  for  public 
assessment.  Worcester  County  v,  purposes,  such  le^i^tion  docs  not 
Worcester,  116  Mass.  193.  violate  any  provision  of  the  Federal 

*  Board  of  Improvement  v.  School  Constitution.  Covington  v.  Kentuckv, 
District,  56  Ark.  354,  360,  citing  text;  173  U.  S.  231. 

Ahem  v,  Texarkana  Impt.  Dist.,  69  Lands  purchased  by  a  city  xriihin 
Ark.  68,  73;  Hall  v.  Marysville,  19  the  limits  of  another  city  to  obtain 
Cal.  391;  People  v.  Shearer,  30  Cal.  gravel  for  constructing  and  repairing 
645;  People  v.  Doe,  36  Cal.  220;  Low  the  streets  and  used  for  that  purpoi«c 
V.  Lewis,  46  Cal.  549;  West  Hartford  are  held  for  a  public  use,  and  are  not 
r.  Hartford  Water  Com'rs,  44  Conn,  subject  to  taxation  in  the  absence  of 
360;  State  v,  Kilbum,  81  Conn.  9;  positive  statutory  provision.  Somer- 
Atlanta  r.  First  Presbyterian  Church,  ville  r.  Waltham,  170  Mass.  160.  If 
86  Ga.  730,  736 ;  People  v.  Salomon,  51  title  to  property  is  vested  in  the  mu- 
111.  37 ;  Fort  Dodge  r.  Moore,  37  Iowa,  nicipaUty  by  proceedings  under  the 
388;  Baltimore  County  v.  Maryland  law  of  eminent  domain  before  a  tax 
Hospital  for  Insane,  62  Md.  127,  129,  against  it  becomes  a  lien,  a  tax  as- 
Quoting  text;  Boston  r.  Boston  &  sessed  against  the  owner  or  the  pi^p- 
A.  R:  Co.,  170  Mass.  95,  99;  Somer-  erty  prior  thereto  cannot  be  collected, 
ville  V.  Waltham  170  Mass.  160;  So  held  where  the  tax  was  assessed  as 
Miller  V.  Fitchburg,  180  Mass.  32,  37;  of  January;  the  title  to  the  property 
Lancy  v.  Boston,  186  Mass.  128;  Mil-  vested  in  the  city  in  July,  the  assess- 
ford  Water  Co.  v.  Hopkinton,  192  ment  roll  was  confirmed  in  August. 
Mass.  491,  495;  Big  Rapids  v.  Mecosta  and  by  statute  the  tax  became  a  lien 
County,  99  Mich.  351,  352,  quoting  in  October.  Buckhout  v.  New  York 
text;  State  v.  Gaffney,  34  N.  J.  L.  131 ;  City,  176  N.  Y.  363^  369. 
Green  v.  Hotaling,  44  N.  J.  L.  347,  In  New  York,  it  is  held  that  a 
aflf'd  46  N.  J.  L.  207;  Newark  v.  Clin-  private  corporation  organized  pursu- 
ton,  49  N.  J.  L.  370;  Camden  County  ant  to  statute,  which  has  contracted 
V.  Washington  Township,  60  N.  J.  L.  to  furnish  a  town  or  village  with  water 
367,  369;  Trustees  of  Public  Schools  JfacUities  for  an  agreed  compensation, 
V.  Trenton,  30  N.  J.  Ea.  667;  Roches-  is  not  a  governmental  agency,  and  its 
ter  V.  Rush,  80  N.  Y.  302;  People  property  is  subject  to  taxation  under 
V.  Brooklyn  Board  of  Assessors,  111  a  general  statutory  provision.  People 
N.  Y.  505,  511,  citing  text;  Matter  of  v.  Forrest,  97  N.  Y.  97.  ButinJV/cwwi- 
Hamilton,  148  N.  Y.  310;  People  v,  chusetts  a  different  view  appears  to  be 
Buffalo,  63  N.  Y.  App.  Div.  563,  566;  adopted  and  such  property  is  not  sub- 
Piper  V.  Singer,  4  Serg.  &  R.  (Pa.)  354 ;  ject  to  taxation  in  the  absence  of  posi- 
Erie  County  v.  Erie,  113  Pa.  360;  live  legislation.  Milford  Water  Co.  r. 
Nashville  v.  Smith,  86  Tenn.  213;  Hopkinton,  192  Mass.  491.  This  is 
Smith  V.  Nashville,  88  Tenn.  464;  also  the  rule  as  to  railroad  property  in 
Springville  v,  Johnson,  10  Utah,  351.     Massachusetts.     Worcester  v.  Western 

Local  law  determines  the  construe-  R.  Co.,  4  Mete.  (Mass.)  564*  Boston 
tion  of  statutory  power  to  tax  property  v.  Boston  &  A.  R.  Co.,  170  Mass.  95. 
or  to  levy  a  special  assessment  as  ap-  A  city  corporation  cannot  tax  a  bank 
plicable  or  inapplicable  to  municipal  wholly  owned  by  the  Stale,  though 
property,  and  the  Federal  courts  are  there  be  no  express  proNnsion  exempt- 
oound  by  the  decisions  of  the  State  ing  the  property  of  the  bank  from  tax- 
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and  of  its  political  subdivisions  from  taxation  does  not  result  from 
any  want  of  power  in  the  legislature  to  subject  such  property  to 
taxation.    The  State  may,  if  it  sees  fit,  subject  its  property  and  the 
property  owned  by  its  municipal  divisions  to  taxation  in  common 
with  other  property  within  its  territory.*    Hence,  the  general  rule  is 
sometimes  modified  and  the  property  of  municipal  corporations 
held  for  public  purposes,  particularly  when  situated  beyond  the 
municipal  limits,  is  subject^  by  express  provision  to  general  taxa- 
tion by  the  municipality  or  taxing  authorities  having  jurisdiction 
of  the  locus  where  tiie  property  is.^     It  is  also  to  be  observed  that, 
when  property  is  held  by  a  municipal  corporation  for  purely  private 
purposes,  and  is  not  devoted  to  or  used  or  intended  to  be  used,  for 
public  purposes,  it  has  been  held  that  it  is  not  excepted  from  the 
operation  of  the  general  statutory  provisions  providing  for  the  tax- 

itioD.    Xashville  v.  Bank  of  Tenn.,  which  the  Commonwealth  had  given 
1  Swan  (Tenn.),  269.  bond  for  a  deed,  and  which  was  in  the 

EzmeM  statutory  exemptions  of  mu-  possession  of  the  obligee,  who  would 
nicipaJ  property  are  frequently  found,  oecome  entitled  to  a  deed  upon  pay- 
Thus,  m  Augusta  v.  Augusta  Water  ment  of  the  purchase  money,  and  who 
District,  101  Me.  148,  it  was  held  that  had  erected  ouildings  on  the  land  and 
0  }cQkr  diittrict  created  bif  statute  to  did  business  there,  was  not  subject  to 
supply  the  inhabitants  of  a  city  with  taxation.  Corcoran  v.  Boston,  185  Mass. 
wat€r,  is  a  public  municipal  corpora-  325.  A  New  Jersey  statute  which  de- 
tko  within  the  meaning  of  a  statute  clared  that  "all  lands  the  property  of 
which  exempts  "  the  property  of  any  any  county  and  all  lands  the  property 
public  munici^l  corporation  of  this  of  any  taxing  district  which  are  situ- 
Sttte  appropriated  to  public  uses,"  ated  within  the  limits  of  anv  other 
ami  that  the  water  plant  of  the  dis-  taxing  district,"  should  be  subject  to 
trict  is  thereby  relieved  from  taxation  taxation  held  to  be  unconstitutional 
by  the  city  in  which  it  is  situated.         as  special  legislation,     Essex  County 

In  New  Jersey,  a  statute  exempted  Park  Com'n  v.  West  Orange,  77  N.  .j. 
"the  property  of  counties,  townships,  L.  575;  73  Atl.  Rep.  511,  rev'g  75 
cities,  ana  boroughs  of  this  State."    It   N.  J.  L.  376. 

»as  held  that  this  provision  exempted  Under  the  provision  of  the  New 
the  property  of  counties  and  cities,  al-  York  tax  law  exempting  from  taxation 
though  situated  beyond  the  county  property  of  municipalities  "  held  for  a 
or  city  limits.  Camden  County  t'.  public  use,"  a  bequest  to  a  munici- 
Waahington  Township,  60  N.  J.  L.  pality  to  construct  a  library  building 
367;  Perth  Amboy  v.  Barker,  74  N.  J.  is  exempt  from  collateral  inheritance 
L.  127  (city  water  works).  Real  estate  or  transter  tax,  —  that  tax  being  only 
hdd  by  municipalities  is  also  exempt  imposed  on  bequests  to  corporations 
under  this  express  provision,  although  not  "exempted  by  law  from  taxation." 
fl'^f  werf  for  public  purposes.  Camden  Matter  of  Thrall,  157  N.  Y.  46,  modi- 
County  r.  Washington  Township,  60  fying  30  N.  Y.  App.  Div.  271. 
-VJ.  L.  367;  Newark  r.  Belleville,  61  »  Trustees  of  Public  Schools  v. 
X.  J.  L.  455;  Hackettstown  v,  Mt.  Trenton,  30  N.  J.  Eg.  667;  Matter  of 
OUve,  63  X.  J.  L.  191.  Hamilton,  148  N.  Y.  310;    People  r. 

A  statute  of  Af  <w«acAt/«rfte  exempted   Buffalo,  63  N.  Y.  App.  Div.  563,  567. 
^rom  taxation  *'the  property  of  the        »  People  v.   Hess,   157   N.   Y.  42; 


tioo  broken."     It  was  held  that  land   App.  Div.  493. 
belonging  to  the  Commonwealth,  for 
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ation  of  property,  and  is  subject  to  be  taxed  in  the  same  manner  as 
the  property  of  individuals/ 

§  1397  (774).  Same  Subject.  Kentucky  Dedsiona.  —  The  view 
just  expressed  did  not,  however,  receive  at  first,  in  its  full  extent, 
the  sanction  of  the  Court  of  Appeals  in  Kentucky.  Under  the  stat- 
ute laws  of  that  State,  there  was  no  express  exemption  of  municipal 
property  from  taxation^  and  the  State,  for  State  revenue,  assessed 
against  the  city  of  lx)uisville  a  large  amount  of  property,  including 
the  city  hall,  market-houses,  fire-engines,  wharves,  &c.,  and  the 
case  presented  the  question  whether  the  property  was  or  was  not 
exempt,  by  implication,  from  taxation  by  the  State.  And  the  judg- 
ment of  the  court  was,  that  whatever  property  was  used  and  held 
by  the  city  for  carrying  on  its  municipal  government,  or  w^as  neces- 
sary or  useful  for  that  purpose,  was  not  taxable  by  the  State,  and 
this  would  include  public  buildings,  prisons,  and  property  dedi- 
cated to  charity;  but  that  whatever  b  not  so  used,  but  is  owned  by 
the  city  in  its  "social  or  commercial  capacity,"  and  for  its  own 
profit,  such  as  vacant  lots,  market-houses,  fire-engines,  and  the  like, 
is  subject  to  taxation.*    But  the  views  so  expressed  by  the  Court  of 

*  Ft.  Smith  School  Dist.  v,  Howe,  property  situate  in  this  Territory  is 
62  Ark.  481;  Bonner  v.  St.  Francis  taxable,  except  .  .  .  property  owned 
Levee  Dist.,  77  Ark.  519,  522;  Essex  by  this  Territory,  or  any  county, 
County  V.  Salem,  153  Mass.  141;  city,  or  school  district."  The  court 
Newark  v.  Clinton,  49  N.  J.  L.  370;  held  that  it  was  exempt  from  taxa- 
Clark  V.  Sprague,  113  N.  Y.  App.  Div.  tion  and  that  the  levy  of  taxes  and 
645.  Lands  purchased  by  a  county  to  the  sale  therefor  were  void.  The  exv 
enlarge  a  jail  and  jail  grounds,  but  let  emption  was  sustained  on  the  general 
for  private  purposes  and  a  source  of  principle  that  the  land  was  not  sub- 
income  to  the  county,  are  taxable  un-  ject  to  taxation  in  the  absence  of  a 
der  a  general  statute  by  the  city  within  positive  legislative  enactment  as  well 
wliich  the  lands  are  situated.  Essex  as  under  the  express  statutory  ex- 
County  i\  Salem,  153  Mass.   141.     In  emption. 

Pennsylvania,  it  is  held  that  property        Under  the  Code  of  /otoa,  exempting 

yielding  a  revenue  is  liable  to  taxation  from  taxation  the  property  of  incw- 

—  under  the  statute  of  that  State  —  al-  porated    towns    "  devoted    entirely   to 

though  owned  by  a  municipality  and  public  use  and  not  held  for  pecuniary 

used  for  public  purposes.    Erie  County  profit,"  lots  devised  in  trust  for  the 

V,  Erie  Water  Com'rs,   113  Pa.  368;  use  and  benefit  of  a  town  for  the  im- 

Sewickley  v.  Sholcs,  118  Pa.  165.    To  provement  of  a  public  park  were  held 

warrant  such  a  result  the  legislative  to  be  for  pecuniary  profit,  and  subject 

intention  ought,  we  think,  to  be  plain  to  taxation;   but  quceref    Mitchellville 

and  unmistakable.  v.  Polk  County,  64  Iowa,  654. 

In  Spring\'ille  r.  Johnson,  10  Utah,        *  Louisville    v.    Commonwealth,    1 

351,  a  tract  of  land  containing  900  Duvall  (Ky.),  295.    TTie  author,  with 

acres,    within    the    city    limits,    was  deference  to  the  learned  court,  vcn- 

owned  by  the  city  and   was  rented  tures  to  observe  that,  iu  his  judgment, 

as  pasturage  for  cattle  and   yielded  the  exemption  should  have  been  ex- 

a  revenue.    It  was  assessed  for  county  tended  to  all  the  property.    Munidpal 

and    territorial    taxes,    although    by  corporations  are  not  usually  allowedfto 

statute    it    was    provided    that    "all  hold  or  deal  in  property  direcUy  for 
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• 
Appeab  of  Kentucky  have  since  been  modified.    By  the  Constitu- 
tion of  that  State,  it  is  provided  that  "public  property  used  for 
public  purposes"  shall  be  exempt  from  taxation.^    In  considering 
the  application  and  effect  of  this  constitutional  provision  the  court 
at  first  held  that  the  words  "for  public  purposes"  had  the  same 
meaning  as  the  phrase  "for  governmental  purposes,"  and  that 
therefore  the  Constitution  did  not  exempt  from  taxation  for  State 
and  county  purposes,  the  water  works  of  a  municipality  used  to  sup- 
ply the  municipality  and  its  inhabitants  with  water,  these  works 
not  being  property  used  for  governmental  purposes.^     In  other 
and  later  cases  the  court  reconsidered  the  reasoning  in  its  earlier 
decisions,  and  held  that  fire  department  property  of  a  city,  includ- 
ing engine  houses,  grounds  for  the  same,  fire  engines,  hose  reels, 
hook  and  ladder  wagons,  hose  and  necessary  horses,^  and  also  the 
public  parks,^  of  a  city  are  "  public  property  used  for  public  pur- 
poses" within  the  meaning  of  the  constitutional  exemption  and 
consequently  not  subject  to  taxation  by  the  State  or  county.    Further 
consideration  of  the  question  by  the  court  resulted  in  a  complete 
reversal  of  its  original  decision,  and  it  is  now  properly  held  that  the 

profit;  and  this  is  not  the  pnjfpose  for  lie  use  of  the  State,  may  be  specially 
which  authority  is  given  to  erect  asse^ed  by  a  city  for  the  expense  of  a 
Dirket-houses  or  wharves,  or  to  pur-  public  improvement.  Hager  v.  Gast, 
eittse  and  own  fire-engines.  Of  course  119  Ky.  502.  See  also  Louisville  v. 
the  State  might  provide  for  the  taxa^  McNaughten  (Ky.),  44  S.  W.  Rep.  380. 
tioo  of  property  owned  by  its  munici-  '  Commonwealth  v.  Makibben,  90 
palities,  but  its  revenue  laws  should  Ky.  384;  Clark  v.  Louisville  Water 
not  be  construed  to  extend  to  such  Co.,  90  Ky.  515^  Newport  v.  Common- 
property  unless  the  legislative  inten-  wealth,  106  Ky.  434;  Covington  v. 
tioQ  to  that  effect  be  manifest.  See  Commonwealth,  107  Ky.  680,  aff'd 
People  V,  McCreery,  34  Cal.  432;  ,173  U.  S.  231.  See  also  Negley  v. 
Dqyte  v.  Austin,  47  Cal.  353 ;  Nash-  Henderson  (Ky.),  59  S.  W.  Rep. 
▼iUet.  Bank  of  Tenn.,  1  Swan  (Tenn.),  19.  In  so  holcling  the  court  also 
269.  School  property  held  in  trust  by  held  that  the  franchise  or  privilege 
ft  Kfaool  board  for  the  use  of  the  States  of  a  city  for  water  purposes  is  taxa- 
bcing  State  property,  does  not  require  ble  for  State  and  county  purposes 
ftn  exception  in  the  law  to  exempt  it  in  the  same  manner  as  similar  f ran- 
from  assessment  for  street  improve-  chises  or  privileges  of  individuals 
noents.  Louisville  r.  Leatherman,  99  under  State  laws  imposing  a  tax 
Ky.  213.  A  similar  ruling  was  made  thereon.  Newport  v.  Commonwealth, 
«8  to  a  sdiool  of  reform  created  imder  106  Ky.  434. 

special  statute,  and  used  as  one  of  the  '  Owensboro  v.  Commonwealth.  105 

ftgendes  of  the  State.     Louisville  v.  Ky.  344,  modifying  Louisville  v.  Com- 

McNaughten    (Ky.),   44    S.   W.   R«p.  monwealth,  1  Duvall  (Ky.),  295.    The 

380.  court  cited  the  text  of  previous  edi- 

*  Ky.   Const.    1890,    f    170.     This  tions  of  this  treatise  and  recognized 

omttUutional  provision  does  not  oper-  the  justice  of  the  author's  criticism  of 

fttc  to  exempt  property  used  for  pub-  its  earlier  decision. 

Ik  porpoees  from  liability  to  special  *  Owensboro  v.  Commonwealth,  105 

useannents,  and  the  legislature  may  Ky.  344;    Louisville  Park  Com'rs  v. 

provide  that    property  of   the  State,  Prinz,  127  Ky.  460,  466. 
V  property  held  m  trust  for  the  pub- 
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words  "for  public  purposes"  in  the  constitutional  exemption  from 
taxation  have  the  meaning  which  they  are  to  receive  in  construing 
the  provision  of  the  Constitution  which  declares  that  taxes  shall  be 
levied  and  collected  '*  for  public  purposes,"  *  that  property  acquired 
with  the  taxes  thus  levied  and  collected  should  be  regarded  as  ac^ 
quired  and  used  for  public  purposes,  and  hence  that  municipal 
water  and  light  plants  are  "public  property  used  for  public  pur- 
poses/' and  exempt  from  taxation  under  the  Constitution.' 

§  1398  (775).  Ooyemmental  InBtmineiitalitieB  not  Taxable. — 
It  is  settled  by  the  Supreme  Court  of  the  United  States  that  the 
general  government  has  no  authority  to  tax  the  means  and  instru- 
mentalities employed  by  a  State  in  conducting  its  governmental 
operations,  and  discharging  its  public  duties.'  In  so  far  as  mu- 
nicipalities are  agencies  of  the  State,  the  principle  referred  to  ex- 
tends to  them,  and  so  it  has  been  decided  by  that  court,  where 
the  point  involved  was  the  right  of  Congress  to  tax  the  income  or 
property  of  a  municipal  corporation.*  The  question  arose  in  this 
way:  The  city  of  Baltimore,  under  legislative  authority,  issued  its 
bonds  for  a  large  amount,  and  made  a  loan  of  the  proceeds  to  the 
railroad  company  defendant,  taking  a  mortgage  upon  the  road  and 
franchises  to  secure  the  loan.  The  interest  thus  secured  the  United 
States  sought  to  tax  under  the  Internal  Revenue  Act.*  The  court 
held  that  the  tax  could  not  be  collected ;  that  the  nature  of  munici- 

*  Const.  Ky.  1890,  {  171.  ^         tion  in  this  respect,  saying:    "It  is 
'  Frankfort  v.  Commonwealth  (Ky.),   obvious  that  taxation  on  the  interest 

94  S.  W.  Rep.  648  ^bonds  of  electric  [from  municipal  securities]  would  oper- 

h^t    company    received    bv   city  as  ate  on  the  power  to  borrow  before  it  is 

price  of  municipal  plant  sold);   Com-  exercised,  and  would  have  a  sensible 

monwealth  v.  Paducah,  126  Ky.  77  (fire  influence  on  the  contract,  and  that  the 

apparatus,  electric  light  plant,  &o.).  tax  in  question  is  a  tax  on  the  power 

*  Collector  v.  Day,  11  Wall.  (U.  S.)  of  the  Statos  and  their  instrumentali- 
113;  antef  §  1355.  ties  to  borrow  money  and  conseauently 

*  United  States  v.  Baltimore  &  O.  repugnant  to  the  Constitution.  Bv 
R.  Co.,  17  Wall.  (U.  S.)  322.  The  in-  statute  of  Illinois  all  applicants  to 
come  tax  portion  of  the  Federal  rev-  whom  licenses  to  sell  liquor  in  the 
enue  Act  of  1894^  contained  the  pro-  city  of  Chicago  were  minted  were  re- 
vision ^Hhat  nothmg  herein  contained  quired  to  give  bond.  Two  such  bonds 
shall  apply  to  States,  counties,  or  mu-  were  given  as  required  by  the  State 
nicipalities.*'  In  Pollock  v.  Farmers*  statute,  but  the  applicant  failed  to 
Loan  &  Trust  Co.,  157  U.  S.  429,  586  affix  thereto  United  States  revenue 
(Income  Tax  case),  it  was  contended  stamps.  It  was  held  that,  as  in- 
that  although  the  property  or  rev©-  strumentalities  of  government,  these 
nues  of  the  States  or  their  mstrumen-  bonds  were  not  taxable  under  the 
talities  could  not  be  taxed  under  said  Federal  war  revenue  Acts.  Ambrosini 
Act,  nevertheless  the  income  derived  by  v.  United  States,  187  U.  S.  1. 

others  from  State,  county,  and  mum-        '  Sec.   122  of  the  Act  <A  1862  as 
cipal  securities  could  be  taxed.     The  amended  in  1864. 
court  held  that  there  was  no  distino- 
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pal  coqx>rations  was  such,  and  such  was  their  relation  to  the  State 

in  the  business  of  municipsd  rule,  that  they  partook  of  the  State's 

exemption  from  the  power  of  the  general  government  to  tax  its 

agencies  and  instrumentalities;  and  that,  as  respects  the  transaction 

out  of  which  the  case  before  the  court  arose,  the  city  was  acting 

within  the  scope  of  its  public  or  municipal  duties  as  an  arm  of  the 

State,  which  might,  if  it  had  so  chosen,  have  compelled  the  city, 

against  its  assent  or  that  of  its  citizens,  to  have  laid  a  tax,  and  made 

an  appropriation  of  the  proceeds  to  the  railroad  company.*     But 

freedom  from  taxation  by  the  Federal  government  is  limited  to 

those  agencies  and  instrumentalities  of  the  State  which  are  of  a 

strictly  governmental  character;  if  the  State  engages  in  business  of 

a  private  nature  that  business  is  not  withdrawn  from  the  taxing 

power  of  the  nation.' 

§  1399.  Taxation  of  State  and  Municipal  Bonds.  —  The  bonds 
of  States  and  of  municipal  corporations  are  very  frequently  de- 
clared by  the  statutes  authorizing  their  issue,  to  be  exempt  from 

'  United  States  v.  Baltimore  &  O.  seem,  in  the  author's  judgment,  to  be 

R.  Co.,  17  Wall.   (TJ.  S.)   322.     The  no  ground  for  asserting  a  distinction 

foflowing  is  an  extract  from  the  opin-  and  holding  such  property  liable  to 

ioo  of  the  court :  "  We  admit  the  propo-  taxation.  Antef  §  982  et  seq.  Of  course,  if 

BtioD  of  the  counsel  that  the  revenue  a  corporation  is  acting  purely  as  a  '^  pri- 

must  be  municipal  in  its  nature  to  vate  trustee/' an  exemption  from  taxa- 

entitle  it  to  the  exemption  claimed,  tion  could  not  be  claimed.    AnUf  §  336. 

Thus,  if  an  individiial  should  make  the  Index  —  Trustees  and  Trust  Property. 

dty  of  Baltimore  his  agent  and  trustee        Inasmuch  as  Territories  organized 

to  receive   funds,    and   to   distribute  under  act  of  Congress,  usually  called 

tliem  in  aid  of  science,  literature,  or  the    "Organic    Act,"    are   instrumen- 

the  fine  arts,  or  even  for  the  relief  of  talities  of  the  United  States  for  the 

tbe  destitute  and  infirm,  it  is  quite  po9-  government  of  the  inhabitants  of  the 

■We  tluit  such  revenues  would  be  sub-  territory,  bonds  of  such  territory  issued 

i«t  to   taxation.      The    corporation  by  it  or  by  its  public  or  municipal  cor- 

voold  therein  depart  from  its  munici-  porations   under    the   authority  con- 

pd  character,  and  assimie  the  position  ferred  by  the  Organic  Act  would  seem 

of  private  trustee.    It  would  occupy  a  to    the    author    upon    the  authority 

place  which  an    individual  could    oc-  of  Pollock  v.  Farmers'  Loan  &  Trust 

cupy  with  equal  propriety.     It  would  Co.,    157  U.   S.   429,   58?,    586,    and 

not,  in  that  action,  be  an  auxiliary  or  Grether  v.  Wright,  75  Feci.  Rep.  742, 

•n-ant  of  the  State,  but  of  the  mdi-  to  stand,  as  resp>ects  exemption  from 

ndual  creating   the  trust.     There  is  taxation  bv  the  States,  upon  the  same 

pothing  of  a  governmental  character  footing  as  Donds  issued  by  the  United 

in  such  a  position.    It  is  not  necessar]^,  States,  and  not  therefore  taxable  by 

iM)wcver,  to  speculate  upon  hypotheti-  the  States  without  the  assent  of  Con- 

cil  cases.    We  are  clear  in  the  opinion  greas.    But  the  point  yet  remains  to 

that  the  present  transaction  is  within  be  settled  by  adjudication. 

ihe  range  of  the  mimicipal  duties  of        ^  South  Carolina  v.  United  States, 

the  dty,  and  that  the  tax  cannot  be   199  U.  S.  437,  aff'g  39  Ct.  of  Claims 

collected."  Rep.  257.    In  this  case  it  was  held  tliat 

But  as  to  property  held  by  a  city  State  dispensaries  were  subject  to  the 

for  public  objects,  or  upon  charitable  payment  of  the  internal  revenue  tax 

trusts  of  a  public  nature,  there  would  on  the  sale  of  liquor. 
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taocation.    But  independently  of  such  an  express  declaration  of 

emption,  they  are  not  necessarily  or  inherently  exempt  therefro 
It  has  been  said  that  a  State  may  tax  any  of  its  creditors  within 
jurisdiction  for  the  debt  due  to  him  by  it,  and  may  r^ulate 
amount  of  the  tax  by  the  rate  of  interest  the  debt  bears,  if  its  pre 
ise  be  left  unchanged.    A  tax  thus  laid  impairs  no  obligation 
sumed.    It  leaves  the  contract  untouched.'    Within  this  princi 

^  When  there  is  no  constitutional  on  Foreign  Held  Bonds,  15  Wall,  i 

prohibition,  a  statutory  provision  in  asserting  that  the  power  of  taxal 

force  at  the  time  of  the  issuance  of  of  a  State  is  limited  to  persons,  pi 

bonds  that  they  shall  be  exempt  from  erty,  or  business  within  her  juna 

taxation,  constitutes  a  contract  with  the  tion  and  that  all  taxation  must  rd 

holder  of  the  bonds  which  cannot  be  to  one  of  these  subjects.    The  Sta 

impaired    by    subsequent    legislation,  power  of  taxation  is  limited  to  perse 

Newark  City  Bank  v.  Assessor,  30  N.  J.  business,  or  property  within  its  ju 

Law,  13;   Merchants'  Ins.  CJo.  v.  New-  diction,  and  to  tax  property  outs 

ark,  54  X.  J.  Law,  138,  141.    In  New  of  the  State  and  not  within  its  ju 

Jersey  it  has  been  held  that  statutory  diction  is  to  take   property    with 

provisions    conferring    authority    on  due  process  of  law.     Delaware  JR 

municipal     corporations     to     exempt  road  Tax,  /2c,  18  Wall.   (U.  S.)  2 

from  taxation  bonds  issued  by  them  Louisville  &  J.  Ferry  Co.  v.  Kentuc 

were  abrogated  by  the  constitutional  188U.S.  385;  Delaware,  L.&  W.R. 

amendments    of     1875.       Merchants'  Co.  v.  Pennsylvania,  198  U.  S.  3 

Ins.  Co.  V,  Newark,  54  N.  J.  Law,  138,  Union    Refrigerator    Transit    Co. 

141;  Jersey  City  v.  North  Jersey  St.  Kentucky,  199  U.  S.  194;    People 

R.  Co.    (N.  J.    Law),   73   Atl.    Rep.  Equitable  Trust  Co.,  96  N.  Y.  387,  2 
609.    A  statute  authorizing  the  issue        '  Per  Mr.  Justice  Strong  in  Mur 

of    county    bonds,    held    to    be    not  v.  Charleston,  96  U.  S.  432,  445.    1 

unconstitutional  because  it  contained  in  Murray  v.  Qiarleston,  supra,  it  y 

a   provision  declaring   the  bonds   ex-  held  by  the  court  that  an  ordina 

empt  from  taxation.    Lumberton  Imp.  of  a  city  directing  that  the  tax  le\ 

Co.  V.  Robeson  County,  146  N.  Car.  be  deducted  from  the  interest  pays 

353.    The  court  declared  that  whether  on   the  city  bonds,   was   unconsti 

the  bonds  could  be  exempt  from  taxa-  tional  as  impairing  the  obligation 

tion  could  only  be  determined  when  the  contract.     See  also  Hartman 

some  portion  of  them  was  found  in  the  Greenhow,  102  U.  S.  672,  683;    1 

possession  and  ownership  of  a  citLeen  toni  v.  Greenhow,  107  U.  S.  769,  7 

of  the  State,  who  refused  to  list  and  pay  But  under  a  statute  of  Pennsylvai 

taxes  on  them.  the  city  treasurer  is  required  to  ded 

A  statutory  exemption  from  taxa-  and  retain   the   Stale  tax   on  mtiit 

tion  of  State  or  mumcipal  bonds  only  pal  bonds  held  by  a   resident  of 

operates  within  the  limits  of  the  State  State.     This  statute  was  sustained 

by  which  the  law  is  enacted.    A  State  Pennsylvania  as  constitutional.    Co 

may  tax  the  stocks,  bonds,  or  certifi-  monwealth    v.   Martin,   107  Pa.    t 

catcs  of  public  debt  issued  by  other  Wilkes-Barre    Dep.    &    Sav.  Bank 

States  or  by  municipalities  in  other  Wilkes-Barre,  148  Pa.  601.    In  Mun 

States,  although  they  are  exempt  from  v.  Charleston,  supra,  the  court  expresE 

taxation  by  the  law  of  the  States  issu-  doubt  whether  a  statute  authorin 

ing  them,  provided  they  are  owned  by  the  taxation  of  "  property "  was  i 

citizens  or  residents  of  the  State  exer-  tended  to  empower  a  city  to  tax  1 

cising  the  power  of  taxation.     Bona-  its  own  benefit  the  debts  (in  that  ci 

parte  ?'.  Tax  Court,   104  U.  S.  592;  in  the  form  of  bonds)  it  might  owe 

Appeal   Tax   Court   v.    Patterson,    50  its  creditors.    But  the  State  court  b 

Md.  354,  aff'd  104  U.  S.  592;   Appeal  sustained  the  power  to  tax  the  boi 

Tax  Court  v.  Gill,  50  Md.  377 ;   Bona-  thereunder,  and  the  Supreme  Court 

parte  v.  Baltimore,  63  Md.  465;  Webb  the  United  States  had  no  authority 

V.  Burlington,  28  Vt.  188.    State  Tax  review  its  decision  on  that  point.  * 
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SlaU  bonds  held  by  residents  of  the  State  by  which  they  are  issued 
may  be  taxed  by  the  State^  or  by  its  authority,  if  there  be  no  eon- 
tract  with  the  holder  exempting  them  from  taxation.^    Similarly, 
if  there  is  no  such  contract,  the  bonds  of  a  city  or  other  mmiicipal 
eorporatioM  are  subject  to  taxation  by  the  State  or  by  other  mu- 
nicipal corporations  pursuant  to  statutory  authority,'  or  by  the  city 
by  which  they  are  issued.'    But  the  power  of  a  State,  or  of  a  mu- 
nicipal corporation  acting  under  statutory  authority,  to  tax  the 
bonds  issued  by  the  State  or  a  city  depends  upon  the  residence  of  the 
holder  of  the  bonds  being  within  the  jurisdiction  of  the  taxing  au- 
thority.   If  the  holder  of  the  bonds  be  not  a  resident  within  the 
jurisdiction  of  the  taxing  power,  the  bonds  are  not  subject  to  taxa- 
tion by  it,*  unless  possibly  in  cases  where  the  bonds  have  an  actual 
tiiu  within  such  State  and  are  protected  by  its  laws.    But  it  has 
been  held  that  express  statutory  authority  is  essential  to  the  valid- 
ity of  a  tax  imposed  by  a  city  of  the  State  upon  State  bonds  ^  or  upon 
is  ovm  bonds  in  the  hands  of  a  resident* 

»  People  V.  Home  Ins.  Co.,  29  Cal.  Miller  v.  Wilson,  60  Ga.  505;   Penick 
533;   Hall  r.   Middlesex  County,    10  v.  Foster,  129  Ga.  217. 
ADen  (Mass.),  100;  People  v.  Com'rs  of  •  Macon  v.  Jones,  67  Ga.  489;  Pen- 
Taxes,  76  N.  Y.  64,  77;    Champaign  ick  v,  Foster,  129  Ga.  217,  223.    Stat- 
County  Bank  v.  Smith,  7  Ohio  St.  42;  utory  authority  to  tax  "all  property, 
Commonwealth  v,  Maury,  82  Va.  883;  real  and  personal,  within  the  corpo- 
Commonwealth  v,  Larkin,  84  Va.  517;  rate  limits  of  the  city,"  was  construe 
Cuthbut  V.    Commonwealth,    85    Va.  as  not  sufficient  to  authorize  the  taxa- 
S99.  tion  of  the  bonds  of  the  city  seeking 
«  Western  Assur.  Co.  v.  Halliday,  to  enforce  the  tax.    Macon  v,  Jones,  67 
126  Fed.  Rep.  257;  State  r.  Board  of  Ga.  489;    Penick  v.  Foster,   129  Ga. 
AaeaBors,  111  La.  982,  1004;    Hall  v.  217.      Bonds    issued    under    special 
Middlesex  County,  10  Allen  (Mass.),  legislative  authority  bjr  a  State  or  city 
100;  People  v.  Com'rs  of  Taxes,  76  to  aid  in  the  construction  of  railroads, 
•VY.  64,  76;  Commonwealth  v.  Mar-  are    included    in    the    terra    "public 
K  107  Pa.  185;    Conmionwealth  v.  stocks"  in  a  taxing  statute,  and  are 
Ottter,  123   Pa.   626;    Wilkes-Barre  taxable  as  such.     Hall  v.  Middlesex 
Dep.  A  Sav.   Bank  v.  Wilkes-Barre,  County,  10  Allen  (Mass.),  100. 
148  Pa.  601.  In  People  v.  Home  Ins.  Co.,  29  Cal. 
'  Bank  of   Russellville  v.   Russell-  633,  State  bonds  owned  by  a  foreign 
nfle  (Ky.),  118  S.  W.  Rep.  921.  insurance  company^   which  had  been 
*  Murray   v.  Charleston,  96  U.  S.  deposited  with  a  bank  pursuant  to  a 
432;   DeVignier  v.   New  Orleans,   16  statute    regulating    foreign   insurance 
Fed.  Rep.  11;  Baltimore  v.  Hussey,  67  companies     doing     business     in     the 
Vd.  112;   State  Tax  on  Foreign  Held  State,  were  held  to  be  property  within 
Bonds,  Re,  15  Wall.  (U.  S.)  300.  the  State  within  the  meaning  of  a  tax 
In  Missouri  it  has  been  held  that  law,  and  subject  to  taxation.    See  also 
a  municipal  bonds  are  sent  to  another  Western  A£»ur.  Co.  v.  Halliday,  126 
State,  and  kept  there  for  safe  keeping,  Fed.  Rep.  257.     Bonds  owned  by  a 
and  not  for  the  purpose  of  avoiding  foreign  insurance  company,  which  are 
taxation,    they   cannot   be   taxed    in  deposited    with    the    insurance    com- 
IfisBouri  although  owned  by  a  resident  missioner    of    a    State,    pursuant    to 
of  the  State.    State  r.  Howard  County  statutes  regulating  the  right  of  the 
Court,  69  Mo.  454 ;  Valle  v.  Ziegler,  84  company  to  do  business  in  the  State, 
Mo.  214,  218.     But  quceref  were  held  to  be  a  part  of  the  capital 
*  Augusta  V.  Dunbar,  50  Ga.  387;  stock  of  the  company  invested  in  the 
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In  construing  constitutional  provisions,  either  expressly  or  by 
implication,  requiring  the  taxation  of  all  "  property*'  within  the 
territorial  limits  of  the  taxing  authority,  it  has  been  declared  that 
these  provisions  are  not  to  be  given  a  meaning  which  will  require 
the  taxing  of  public  property  or  of  any  of  the  lawful  instrumentali- 
ties of  government,  and  it  has  been  held  that  municipal  bonds,  issued 
as  evidences  of  a  loan  made  to  a  city  are  instrumentalities  of  the  gov- 
ernment which  creates  the  municipal  corporation,  and  that  these 
constitutional  provisions  do  not  require  that  taxes  be  levied  thereon 
as  a  Dart  of  the  property  which  must  of  necessity  be  taxed.* 

§  1400  (751).  Retrospectiye  Taxation;  Omitted  Property;  Under- 
yaluation.  —  The  legislature  may,  unless  restricted  or  controlled  by 

State  where  they  are  deposited,  and  Louisiana  constitutional  provisions  are 

to  be  included  within  the  statutory  to  be  found,  which  require  the  taxation 

definition    of    personal    property    re-  of  ''all  property"  except  certain  enu- 

quired  to  be  returned   oy  the  com-  merated    property,    municipal    bonds 

pany  for  taxation.    Scottish  Union  &  not  being  mentioned  in  the  exception. 

Nat.  Ins.  Co.  v.  Bowland,  196  U.  S.  611.  In  construing  these  constitutional  pro- 

In  People  v.  Com'rs  of  Taxes,  76  N.  Y.  visions,  the  court  pointed  out  that  mu- 

64,  77,  dty   bonds   were    held   to  be  nicipal  bonds  had  never  been   taxed 

taxable  pursuant  to  statute  as  a  part  in  LK)uisiana;  that  a  literal  application 

of  the  capital  and  surplus  of  the  cor-  of  the  constitutional  provision  would 

poration  owning  them,  and  the  court  include  bonds  of  the  United  States, 

used  language  from  which  it  might  be  which  are  not  taxable  in  any  event; 

inferred  that  these  bonds  were  taxa-  and,   for  these  reasons,   it  held  that 

ble   under  any   general   authority   of  these  constitutional  provisions  should 

sufficient  scope  to  include  them.  not  be  construed  as  authorizing  or  re- 

^  The  Constitution  of  Georgia  de-  quiring  the  taxing  of  municipal  bonds. 

Clares  that  "  all  taxation  shall  be  uni-  State  v.  Board  of   Assessors,   35  La. 

form  upon  the  same  class  of  subjects,  An.  651;  State  v.  Board  of  Assessors, 

and  ad  valorem  on  all  propert^r  subject  111   La.  982.    But  in  Louisiana,  if  a 

to  be  taxed  within  the  territorial  limits  corporation   is  taxable  in    respect  of 

of  the  authority  lev3ring  the  tax."    In  its  capital,  it  cannot  escape   liability 

a  case  in  which  it  was  sought  to  sub-  therefor,  either  wholly  or  m  part,  be- 

ject  the  bonds  of  a  city  to  taxation  for  cause    its    capital,    or    some    portion 

State  and  county  purposes,  the  court  thereof,    is   invested   in   bonds   of  the 

held  that  a  city  is  an  instrumentality  United  States,  or  of  the  State,  which 

of  the  government  of  the  State;    that  are  exempt  from  taxation;  First  Nat. 

bonds  issued  by  a  municipal  corpora-  Bank  v.  Board  of  Reviewers,  41  La. 

tion  as  evidences  of  a  loan  made  to  it  An.    181 ;    or   in   exempt    city   bonds. 

are   instrumentalities  of   the   govern-  Home  Ins.  Co.  r.  Board  of  Assessors, 

ment  which  creates  the  municipal  cor-  42  La.  An.  1131;    Parker  v.  Sun  Ins. 

poration;  that  taxing  laws  will  not  be  Co.,  42  La.  An.  1172.    See  also  State 

so  construed  as  to  authorize  the  taxa-  v.  Board  of  Assessors,  47  La.  An.  1493. 

tion  of  such  instrumentalities  unless  But  see  Bank  of  Commerce  r.  New 

express  language  requires  it;    that  the  York  City,  2  Black  (U.  S.),  620;  Bank 

word  "property"  in  the  constitutional  Tax  Case,  2  Wall.  (U.  S.)  200;  Van 

provision  referred  to,   when  properly  Allen  v.  Albany  Board  of  Assessors,  3 

construed,  did  not  require  the  taxing  Wall.  (U.  S.)  573;  Banks  v.  Mayor,  7 

of  public  property,  or  any  of  the  law-  Wall.  16,  26;  National  Bank  of  Louis- 

ful   instrumentalities   of   government;  ville  v.  Commonwealth,  9  Wall.  (U.  S.) 

and  hence  that  municipal  bonds  were  353.     Gray,  Lim.  on  Taxing  Power, 

not    required    to    be    taxed    thereby.  {  755  et  seq.,  cites  the  State  and  Federal 

Pcnick   r.   Foster,    129   Ga.  217.     In  cases  on  tne  subject. 
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constitutional  provision^  authorize  a  municipality  to  levy  and  col- 
led retrospective  taxes  upon  property  which  was  subject  to  taxation  in 
past  years,  but  which  has  escaped  taxation  through  omission  from 

the  assessment  roll  or  otherwise;  and  for  thb  purpase  the  munici- 
pality may  be  authorized  to  use  the  assessment  rolls  of  a  previous 
year.'    The  l^islature  has  also  authority  to  re-value  and  re-assess 

'  Sturges  p.  Carter,  114  U.  S.  511 ;  ceed  by  all  proper  means  to  compel  the 
Vicksburg,  S.  &  P.  R.  Co.  r.  Demiis.  performance  of  the  obligation.  No 
116  U.  S.  065 ;  Winona  &  St.  P.  Land  statutes  of  limitation  run  against  the 
Co.  V.  Minnesota,  159  U.  S.  526;  State,  and  it  is  a  matter  of  discretion 
Florida  Cent.  &  P.  R.  Co.  v.  Reynolds,  with  it  to  determine  how  far  into  the 
1S3  U.  S.  471 ;  Jackson  Lumber  Co.  v.  past  it  will  reach  to  compel  perform- 
McCrimmon,  164  Fed.  Rep.  759,  762;  ance  of  this  obligation."  An  assess- 
Fairfield  v.  People,  94  111.  244,  citing  ment  of  property  which  has  been 
text;  Gaiuslia  v.  Wendt,  114  Iowa,  omitted  from  the  tax  rolls  of  previous 
597;  Municipality  No.  1  v.  Wheeler,  years  does  not  violate  the  principle  of 
lOLa.  An.  745;  New  Orleans  r.  Poutz,  uniformity  of  taxation.  Its  tendency 
14  La.  An.  853;  State  r.  Louisiana  is  to  promote  uniformity.  Wilcox  v. 
Sav.  Bank  &  S.  D.  Co.,  32  La.  An.  Eagle,  81  Mich.  271.  In  the  absence 
1136;  Wilcox  r.  Eagle,  81  Mich.  271;  of  statutory  authority  therefor,  an 
Yaioo  &  M.  V.  R.  Co.  v,  Adams,  81  assessment  for  back  taxes  cannot  be 
Misa,  90,  114;  Adams  u.  Kuykendall,  made.  North  Carolina  R.  Co.  v.  Ala- 
83  Miss.  571;  St.  Louis  v,  Clemens,  52  mance,  77  N.  Car.  4;  Johnson  v.  Roy- 
Mo.  133;  Overing  v.  Foote,  43  N.  Y.  ster,  88  N.  Car.  194.  An  asaeasmentfor 
290,  294;  People  v.  Brooklyn  Assess-  jMst  years  upon  omitted  property  may 
ow,  92  N.  Y.  430;  Delaware  Div.  be  made  althou^  the  property  has 
Canal  Co.  r.  Conmionwealth,  50  Pa.  passed  out  of  existence,  or  out  of  the 
399;  Croas  v.  Milwaukee,  19  Wis.  509;  ownership  of  the  person  assessed,  or  out 
Flanders  v.  Merrimack,  48  Wis.  567,  of  the  assessment  district.  State  v. 
572;  Sanderson  v.  Herman,  108  Wis.  Pors,  107  Wis.  420.  See  also  Shelby 
«62, 669.  County  v,  Mississippi  &  T.  R.  Co.,  16 

In  Florida  Cent.  &  P.   R.  Co.  v.  Lea  (Tenn.),  401,  410. 
Reynolds,  183  U.  S.  471,  aflf'g  35  Fla.        In  Miasoun  it  is  held  that  a  statu- 
625, 39  Fla.  243,  it  was  held  that  State  tory  limitation  upon  the  enforcement 
jegialation  by  which  the  State  reaches  of  taxes  does  not  commence  to  run 
D^ckward  and  collects  taxes  from  ccr-  imtii  an  assessment  is  made.     Hence, 
lAin  kinds  of  property  which  were  not  an  assessment  for  omitted  back  taxes 
collected  at  tne  proper  time  through  is  not  barred  by  the  statute  until  stat- 
iack  of  statutory  authority,  or  through  utory  period  after  the  time  of  the  as- 
a  misunderstanding   of    the   law,    or  sessment.     Omitted  taxes  of  1884  to 
from  neglect  of  the  assessors,  does  not  1889  were  levied  in  1890.    It  was  held 
rwfate  the  Federal  Constitution,     Mr.'  that  a  suit  which  was  begun  in  1893 
Justice  Brewer  said:    "It  must  be  re-  to  enforce  payment  was  not  barred  by 
membered  that  taxes  are  not  debts  a  five  years'  limitation.    State  v.  Ful- 
in  the  ordinary  sense  of   the   term;  lerton,  143  Mo.  682.    See  also  State  v. 
that  they  are  the  enforced  proportional  Vogelsang,  183  Mo.  17.    In  Wisconsin 
eontribution  of  persons  and  property,  it  was  held  that  an  act  passed  in  1862 
levied  by  the  authority  of  the  State  (made  necessary  to  avoid  difficulties 
for  the  support  of  the  government,  growing  out  of   previous  unconstitu- 
and  for  all  public  needs.     They  are  tional  taxation)  providing  for  the  re- 
obligations  of  the  hi^est  clu^acter,  assessment  of  taxes  of  1854,  1855, 1856, 
for  only  as  they  are  discharge  is  the  and  1857,  in  one  of  the  cities  of  that 
continued    existence    of    government  State,    was    constitutional.      Tallman 
possible.    They  are  not  cancelled  and  v.  Jamesville.  17  Wis.  71;  ante,  §S  127- 
diacharged  by  the  failure  of  duty  on  129,  948  and  notes;  post,  {  1469  and 
the  part  of  any  tribunal   or  officer,  cases  there  cited.    In  Kentucky  it  has 
legislative    or    administrative.      Pay-  been  held  that,  although  a  retrospec- 
ment  alone  discharges  the  obligation,  tive  assessment  may  not  be  expressly 
and  until  payment  the  State  may  pro-  authorized  by  statute,  it  may  be  made 
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property  which  in  preceding  years  has  been  grossly  undervalued; 
a  gross  undervaluation  of  property  is  within  the  principle  applica- 
ble to  an  entire  omission  of  property.*  And  an  assessment  of  back 
faeces,  with  the  incidental  lien  upon  the  property  assessed,  has  been 
held  not  to  violate  any  constitutional  right  guaranteed  by  either 
State  or  Federal  Constitutions^  although  the  property  has  changed 
owners  since  the  year  for  which  the  taxes  are  levied.'  A  statute 
which  authorizes  the  assessment  of  property  for  the  back  taxes  is 
remedial  in  its  purpose  and  it  will  be  given  a  retrospective  effect  as 
conferring  power  to  assess  property  which  has  escaped  assessment 
for  certain  years  prior  to  its  enactment'     In  the  absence  of  any 

before  the  right  to  assess  and  collect  past  year  on  the  ground  that  a  part 
taxes  is  barred  by  limitation.  Bottoms  thereof  was  omitted.  Allwood  v. 
Exr.  ».  Louisville,  117  Ky.  798;  Louis-  Cowen,  111  111.  481.  But  when  the 
ville  &  J.  Ferry  Co.  v.  Commonwealth,  credits  were  entirely  omitted  from  the 
108  Ky.  717  (rev'd  on  other  grounds,  assessment  of  the  previous  year,  an 
188  U.  S.  385).  See  also  Stone  v,  assessment  thereon  siay  be  imposed 
Louisville  (Ky.),  67  S.  W.  Rep.  627.     under  the  statute.    Sellars  v.  Barrett, 

A  city  cannot  be  compelled  by  185  111.  466. 
mandamus  to  levy  taxes  for  past  years  It  has  been  held  in  Iowa  that  an 
in  the  absence  of  statutory  authority  assessment  made  without  fraud  on  the 
therefor.  Milster  v.  Spartanburg,  68  part  of  the  assessor  or  conceedment  on 
S.  Car.  26.  Where  a  tax  was  declared  the  part  of  the  taxpayer  is  final  if  no 
illegal  by  the  courts  for  want  of  power  to  steps  are  taken  to  review  it  in  the  man- 
impcee  It,  and  the  legislature  aflenvards  ner  prescribed  by  statute.  Under- 
legalized  the  assessment  and  conferred  valuation  of  taxable  property  through 
power  to  levy  it,  the  court  held  that  mere  error  does  not  authorise  a  re- 
thc  legislative  action  was  not  retro-  assessment  if  taxes  have  been  levi^ 
spectivc.  and  that  if  the  assessment  and  paid.  People's  Sav.  Bank  v.  Lay- 
was  such  as  could  have  been  author-  man,  134  Fed.  Rep.  635.  See  also 
ized  by  the  legislature  at  the  time,  it  German  Sav.  Bank  v,  TVowbridi^,  124 
could  afterwards  be  legalized  for  the  Iowa,  514;  Sudderth  v,  Brittain,  76 
future  action  of  the  city  under  the  new   N.  Car.  458. 

act.  Jacksonville  v.  Basnett,  20  Fla.  *  Winona  &  St.  P.  Land  Co.  v. 
525.    See  Index,  tit.  Cura/i»c  Acte.  Blinnesota,    159   U.   S.    626;    Weyer- 

^  Weyerhaueser  v.  Minnesota,  176  haueser  v.  Minnesota,  176  U.  S.  550; 
U.  S.  550,  aff'g  68  Minn.  353;  Ander-  United  States  Trust  Co.  r.  New  Mexico, 
son  V.  Ritterbusch,  22  Okla.  761.  183  U.  S.  635;  Yaxoo  &  M.  V.  R.  Co. 

Where  a  reassessment  is  ordered  for  v,  Adams,  81  Miss.  90,  114;  State  r. 
a  previous  year,  a  building  upon  a  lot  Fullerton,  143  Mo.  682.  llie  legisla- 
may  be  valued  at  its  true  value  in  such  ture  may  provide  for  collecting  back 
year,  although  the  building  has  since  taxes  on  real  jtroperty  without  making 
been  destroyed  by  fire.  Cross  v.  Mil-  a  similar  provision  as  to  back  taxes  on 
waukee,  19  Wis.  509.  A  statute  which  personal  property;  Winona  &  St.  P. 
authorizes  the  assessment  of  property  Land  Co.  v.  Minnesota,  159  U.  S.  526, 
omitted  in  previous  years  ao^  not  aff'g  40  Minn.  512;  or  upon  railroad 
authorize  increase  in  the  valuation  of  vroverty  without  making  provision  for 
property  which  was  assessed  in  previ-  back  taxes  upon  other  property.  Flor- 
ous  years.  Allwood  v,  Cowen,  ill  111.  ida  Cent.  &  P.  R.  Co.  v.  Reynolds,  183 
481;  German  Sav.  Bank  v.  Trowbridge,  U.  S.  471,  480,  aff'g  36  Fla.  625,  39 
124  Iowa,  514.    Thus,  where  the  plam-  Fla.  243. 

tiff's  credits  were  assessed  and  a  tax  '  Galusha  v,  Wendt,  114  Iowa,  697; 
paid  thereon,  an  assessor  cannot  in  a  Beresheim  v.  Amd,  117  Iowa,  83; 
subsequent  year  impose  an  additional  Robinson  v.  Ferguson,  119  Iowa,  325; 
assessment  upon  the  credits  for  the  State  v.  Baldwin,  62  Minn.  618. 
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constitutional  prohibition,  a  retroactive  law  is  a  valid  enactment.^ 
But  a  statute  which  authorizes  the  assessment  and  collection  of 
back  taxes  upon  property  liable  to  taxation  for  a  period  of  time 
prior  to  its  enactment  is  not  a  retroactive  law  within  the  constitu- 
tional prohibition  of  the  passage  of  retroactive  laws.^ 

§  1401  (776).  Statutes  which  exempt  Persona  or  Property  from 
Taxation,  strictly  construed.  —  As  the  burden  of  taxation  ought  to 
tall  equally  upon  all,  statutes  exempting  persons  or  property  are 
construed  with  strictness^  and  the  exemption  should  be  denied  to 
exist  unless  it  is  so  clearly  granted  as  to  be  free  from  fair  doubt' 

'  Galusha  v.  Wendt,  114  Iowa,  597.   actions  or  considerations  alreadv  past, 
Index — Curative  Ada.  must  be  deemed  retrospective.      The 

'  Sturges  V,  Carter,  114  U.  S.  511,   act  of  1878  took  away  no  vested  right 
519.  See  also  Gager  v,  Prout,  48  Ohio  of  the  taxpayer,  it  imposed  upon  him 
St.  89;   State  v,  Pors,  107  Wis.  420,   no  new  duty  or  obligation,  and  sub- 
429.   In  Sturges  v.  Carter,  114  U.  S.  jected  him  to  no  new  disability  in 
511,  a  statute  of  Ohio,  enacted  in  1878.   reference  to  past  transactions." 
authorised  coimty  auditors  to  extend        '  Providence    Bank   v,    Billings,    4 
inquiries  into  returns  of  property  for  Pet.  (U.  S.)  514,  561;   Philadelphia  & 
taxation  over  a  period  of  four  years  W.  R.  Co.  v.  Maryland,  10  How.  (U.  S.) 
last  before  that  m  which  the  inquiry  376,  393 ;  Delaware  Railroad  Tax,  Re, 
was  made.      It   was   held   that    this   18  Wall.  (U.  S.)  206;  Trask  v.  Maguii'e, 
statute  authorized  the  assessment  of   18  Wall.  (U.  S.)  206 ;  North  Mo.  R.  Co. 
back  taxes  for  the  years  1874,  1875,   v.  Maguire,  20  Wall.  (U.  S.)  46;  Mem- 
1876,  and  1877,  and  that  it  did  not   phis  Gas  Li^t  Co.  v,  Shelby  County 
violate  the  provision  of  the  Constitu-  Taxing  District,  109  U.  S.  398 ;  Vicks- 
tion  of  Ohio  which  declares  that  "  the  burg,  S.  &  P.  R.  Co.  v,  Dennis,  116  U.  S. 
Geoeral  Assembly  shall  have  no  power  665,  668;   Chicago,  B.  &  K.  C.  R.  Co. 
to  pass  retroactive  laws."    Mr.  Justice  v,  Gu£fey,  120  U.  S.  569 ;  Yazoo  &  M. 
Woods  BBiid:  "In  our  opinion,  no  right  V.  R.  CJo.  v.  Thomas,  132  U.  S.  174; 
of  the  taxpaver  was  mvaded  by  the  Yazoo  &  M.  V.  R.  Co.  v.  Delta  Com'rs, 
act  of  1878.    llis  investments  in  bonds   132  U.  S.  190;  New  Orleans,  C.  &  L.  R. 
and  stocks  were  subject  to  taxation;   Co.  v.  New  Orleans,  143  U.  S.  192; 
the  taxes  upon  such  mvestments  were  Schurz  v.  Cook,  148  U.  S.  397,  409 ; 
due  to  the  State,  and  the  act  of  1878   Keokuk  &  W.  R.  Co.  v.  Missouri,  152 
merely  provided  a  method  by  which  U.  S.  301,  306;  Winona  &  St.  P.  Land 
the  taxes  might  be  assessed  and  col-  Co.  v.  Minnesota,  159  U.  S.  526;  Ford 
iected  in  spite  of  the  annual  settle-  v.  Delta  &  P.  L.  Co.,  164  U.  S.  662; 
meats  made  by  the  auditor.    It  gave  Chicago  Theological  Seminarv  v.  lUi- 
a  new  rem^y  to  the  State  for  enforo-  nois,  188  U.  S.  662 ;  Swarts  v.  Hammer, 
ing  a  right  which  it  had  all  the  time   194  U.  S.  441,  aff'g  120  Fed.  Rep.  256; 
possessed,   namely,   the  right  to  the  Scottish  Union  &  Nat.  Ins.  Co.  v.  Bow- 
taxes  upon  property  liable  to  taxation,   land,  196  U.  S.  611 ;  St.  Louis  v.  United 
Such  an  act  is  not  a  retroactive  law  Railways  Co.,  210  U.  S.  266;  Biscoe  v. 
within  the  meaning  of  the  Constitu-  Coulter,  18  Ark.  423;  State  v.  Bank  of 
tionof  Ohio.    In  the  case  of  Society  for  Smyrna,  2  Houst.  (Del.)  99;    Indian- 
Propagating  the   Gospel  v.   Wheeler,  apolis  v.  McLean,  8  Ind.  328;  Wabash 
2  Gall.  139,  Mr.  Justice  Story  thus  de-  Methodist  Episcopal  Church  v.  Ellis, 
fines  a  retroactive,  or,  as  he  calls  it,   38  Ind.  3 ;  South  Bend  v.  Notre  Dame 
a  retrospective  law;   'Upon  principle,  Univ.,  69  Ind.  344;    Washburn  Col- 
every  statute   which    takes  away  or  lege  v,  Shawnee  County,  8  Kan.  344 ; 
impairs  vested  rights  acquired  under  Vail  v.  Beach,  10  Kan.  214;    Louis- 
existing  laws,  or  creates  a  new  obliga-  ville  &  P.  Canal  Co.  v.  Commonwealth, 
lion,  imposes  a  new  duty,  or  attaches  7  B.  Mon.   (Ky.)  160;   Portland,  S.  & 
a  new  (Usability,  in  respect  to  trans-  P.  R.  Co.  v.  Saco,  60  Me.  196;  Camden 
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Such  statutes  will  be  construed  most  strongly  against  those  claiming 
the  exemption.^    Under  the  general  rule  that  an  exemption  is  to  be 

V.  Camden,   77  Me.   530.   538.  citing  in  People  v,  N.  Y.  Tax  Com'rs,  174 

text;  Baltimore  V.  State  Bd.  of  Police,  N.  Y.  417,  448. 

15  Md.  376;  Harvard  College  v.  Bos-  Property  in  the  hands  of  a  tnutee 
ton,  104  Mass.  470;  St.  Peter's  Church  or  assignee  in  bankruptcy  is  not  exempt 
V.  Scott  County,  12  Minn.  395;  An-  from  State  and  municipal  taxation, 
deraon  v.  State,  23  Miss.  459;  Hanni-  Swarts  v.  Hammer,  194  U.  S.  441, 
bal  4&  St.  J.  R.  Co.  V.  Shacklett,  30  Mo.  aff'g  120  Fed.  Rep.  256.  In  Louisiana 
550;  Washington  University  v.  Rowse,  an  imqualified  exemption  ''from  taxa- 
42  Mo.  308;  Pacific  R.  Co.  v.  Cass  tion  during  the  period  of  Mi^  yeare" 
County,  53  Mo.  17;  Fitterer  r.  Craw-  was  held  to  imply  an  immunity  from 
ford,  157  Mo.  51;  Trenton  v.  Humel,  municipal  as  well  as  State  taxes. 
134  Mo.  App.  595;  State  v,  Parker,  32  "When  the  sovereign  emancipates  he 
N.  J.  L.  426;  People  v.  Davenport,  91  does  so  munificently."  Per  Bermudet, 
N.  Y.  574 ;  Stewart  v.  Davis,  3  Muiph.  C.  J.  New  Orleans  v.  Carondelet  Canal 
(N.  Car.)  244;  Lander  v.  Burke,  65  &  Nav.  Co.,  36  La.  An.  396.  But  to  no 
Ohio  St.  532,  542;  Hibernian  Benevo-  greater  extent  than  he  plainly  ex- 
lent  Soc.  r.  Kelly,  28  Oreg.  173,  195;  presses. 

Piatt  V.   Race,    10  Watts   (Pa.),  352;        The  exaction  of  a  license  fee  from  a 

Crawford  v.  Burrell,  53  Pa.  219;  Swan  raUroad  company  does  not  exempt  the 

Point  Cemetery  v,  Tripp,  14  R.  I.  199;  company's  property  from    taxation  in 

Morris  v.  Lone  Star  Chapter,  68  Tex.  the  absence  of  express  stipulations  of 

698,  702;    Austin  v.  Austin  Gasl.    &  exemption.     A  license  fee  is  a  charge 

C.  Co.,  69  Tex.  180;    Petersburg    v,  for  the  privilege  of  carrying  on  a  busi- 

Petersburg  Ben.  Assoc.,  78  Va.  431 ;  ness  or  occupation,  and  is  not  the  equiv- 

Baltimore  &  O.   R.   Co.   v.   Marshall  alent   or  in   lieu  of  a   property   tax. 

County,   3   W.  Va.   319;    Lord   Col-  Brooklyn  City  R.  Co.  v.  New  York, 

Chester  v.  Kewney,  L.  R.  1  Exch.  368;  199  U.  S.  48. 
1  Desty,  Taxation,  ch.  vi.  As  to  poxoer  of  municipcdUy  to  ex- 

Power  of  State  to  exempt.  Tomlin-  empt  property  from  taxation  in  any 
son  V.  Branch,  15  Wall.  (U.  S.)  460;  case.  State  r.  Addison,  2  S.  Car.  499; 
Munic.  V.  Bank,  5  Rob.  (La.)  151 ;  Ha^rzlett  v,  Mt.  Vernon,  33  Iowa,  229. 
Jacksonville  v.  McConnel  (constitu-  A  city  has  no  power  to  exempt  prop- 
tional  limitation),  12  111.  138;  North-  erty  from  general  taxes  or  special  as- 
western  Univ.  V.  People,  80  111.  333;  sessments,  unless  such  power  is  vested 
Orange  &  A.  R.  Co.  v.  Alexandria,  17  in  it  by  statute.  State  v,  Hannibal 
Gratt.  (Va.)  176,  per  Joynes,  J.;  &  St.  J.  R.  Co.,  75  Mo.  208;  Vrana  r. 
People  r.  McCreery,  34  Cal.  432 ;  Life  St.  Louis,  164  Mo.  146.  An  exemption 
Assoc,  of  Am.  v.  St.  Louis  Co.  Assess-  from  municipal  taxation  granted  to  a 
ors,  49  Mo.  512;  State  v.  Hannibal  &,  private  corpK)ration  is  not  affected  by 
St.  J.  R.  Co.,  75  Mo.  208;  State  v,  the  dissolution  of  the  municipal  cor- 
Woodruff,  37  N.  J.  L.  139;  New  Jersey  poration  and  ite  being  replacea  by  an- 
R.  &  T.  Co.  V.  Newark,  26  N.  J.  L.  519;  other.  Mobile  &  S.  H.  R.  R.  Co.  r. 
People  V.  Eddy,  43  Cal.  333.  No  pro-  Kennerly,  74  Ala.  566.  A  subeequerd 
vision  of  the  Federal  Constitution  pre-  statute  exempting  property  from  mu- 
vents  the  States  from  granting  ex-  nicipal  taxation  is  valid  agunst  the 
emption  from  taxation.  Metropolitan  municipality.  Richmond  v.  Richmond 
St.  R.  Co.  V.  New  York,  199  U.  S.  1,  &  D.  R.  Co.,  21  Gratt.  (Va.)  604. 
aff'g  174  N.  Y.  417.  Remedy  of  owner  where  property  ex- 

"  An  intent  to  exempt  any  property,  empt  from  taxation  is  ass^sed.    Lee  v. 

or  any  portion  of  the  value  ot  any  Thomas,  49  Mo.  112;  Jefferson  City  p. 

property,  from  taxation  must  not  be  Opel,  76.  190;   Walden  v.  Dudley,*  76. 

presumed,  but  must  be  found  plainly  419;    St.  Louis  B.  &  Sav.  Assoc,  v. 

expressed  in  the  statutes."    Earl^  J.,  Lightner,  47  Mo.  393;  Atlantic  &  Pac. 

People  V.  Tax  Com'rs,  95  N.  Y.  554.  R.  Co.  v.  Qeino,  2  Dillon  C.  C.  175. 
"Taxation  is  the  rule,  with  every  pre-        >  Providence  Bank  v,  Billings,  4  Pet. 

sumption  to  support  it,  while  exemp-  (U.  S.)  514;   Charles  River  Br.  Prop, 

tion  is  the  exception,  with  every  pre-  v.  Warren  Br.  Prop.,  11  Pet.  (U.  S.) 

sumption  against  it."    Per  Vann,  J.,  420;    Philadelphia  &   W.   R.  Co.  v. 
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strictly  construed,  a  general  exemption  from  taxation  in  favor  of  an 
individual  or  corporation  is  to  be  construed  as  referring  only  to  the 
property  held  for  the  transaction  of  the  business  or  corporate  pur- 
poses of  the  party  exempted,  and  does  not  include  property  devoted 
to  odier  uses  in  which  ihe  funds  of  the  party  exempted  may  be  in- 
vested for  the  purpose  of  producing  revenue.^ 

Earj'land,  10  How.  (U.  S.)  376;  invested,  yet  if  the  legislature  uses 
Jefferson  Branch  Bank  v.  Skelly.  1  language  at  variance  with  such  inten- 
Black  (U.  S.)i  436;  People  v.  Whyler,  tion,  the  courts,  which  will  never  pre- 
41  Cai.  351 ;  Seymour  v.  Hartford.  21  sume  an  intention  to  exempt  any 
Conn.  481 ;  Bridgeport  v.  New  York  &  property  from  its  just  share  of  tne  pub- 
N.  H.  R.  Co^36  Conn.  255;  Hartford  tio  burdens,  will  construe  any  fair 
r.  Hartford  Theol.  Seminary,  66  Conn,  doubt  which  may  arise  as  to  the  proper 
475,  483;  In  re  Swigert,  119  111.  83;  interpretation  of  the  charter  against 
Ptojple  V.  Chicago,  124  111.  636;  Chi-  the  corporation.  Central  R.  &  B.  Co. 
CMO  r.  ChicaKO,  207  111.  37;  Edwards  v.  Wright,  164  U.  S.  327;  Memphis, 
4W.  Const.  Co.  V.  Jasper  County,  117  &c.  R.  Co.  v.  Gaines,  97  U.  S.  697; 
Iowa,  365,  378;  Municipality  No.  2  v,  St.  Louis,  I.  M.  &  S.  R.  Co.  i>.  Loftin, 
New  Orleans,  ^.  R.  Co.,  10  Rob.  (La.)  98  U.  S.  555;  Bank  of  Commerce  v. 
187;  Sindall  v.  Baltimore,  93  Md.  526;  Tennessee,  104  U.  S.  493;  Wiggins 
Lauer  r.  Baltimore,  110  Md.  447, 457;  Ferry  Co.  v.  East  St.  Louis,  107  l>.  S. 
SUte  V.  Gt.  Northern  R.  Co.,  365;  Tennessee  v,  Whitworth,  117 
106  Blinn.    303;     Gordon    r.    Balti-  U.  S.  129. 

more,  5  Gill  (Md.),  231;  Kansas  An  exemption  "of  every  school 
City  Exposition  Driving  Park  v.  Kan-  house  and  every  building  erected  for" 
BM  City,  174  Mo.  425,  citing  text;  a  "seminary  of  learning"  was  held  not 
LincobSt.  R.  Co.  v.  Lincoln,  61  Neb.  to  exempt  a  private  boarding  school, 
109;  Phillips  Exeter  Acad,  v,  Exeter,  Chegarey  v.  New  York  City,  13  N.  Y. 
58N.  H.  306;  Crawford  v.  Burrell,  53  220.  A  railroad  company  paid  the 
Pi  219;  State  v,  Newberry,  10  Rich.  State  a  specific  tax  under  a  law  which 
L.  (S.  Car.)  339;  Yates  v.  Milwaukee,  provided  that  it  should  not  "be  as- 
92  Wis.  352  (agricultural  property).  sessed  with  any  tax  on  its  lands,  build- 
Exemption  of  Capital  Stock  as  indud-  ings,  or  equipments."  Held  not  to 
ing  Property  represented  ther^.  The  preclude  municipal  taxation.  Orange 
pneral  tenor  of  the  authorities  IS  to  the  a  A.  R.  C!o.  v.  Alexandria,  17  Gratt. 
effect  that  where  there  is  a  general  ex-   (Va.)  176. 

emption  of  the  stock  or  capital  stock  of        *  Tucker    v.    Ferguson,    22    Wall. 

» corporation,  without  other  explana-   (U.  S.)   527 ;    Bank  of  Commerce  v, 

tory  words,    the    exemption  applies  Tennessee,    104  U.  S.  493;    Ford  ?'. 

ttjuaDy  to  the  property  of  the  corpora-  Delta  &  P.  L.  Co.,  164  U.  S.  662,  667; 

tion  represented  by  its  shares  of  stock.  Chicago  Theol.   Seminary   v.    Illinois, 

Central  R.  &  B.  Co.  v.  Georgia,  92  U.  S.   188  U.  S.  662;   Illinois  Cent.  R.  Co.  r, 

665;  Delaware,   L.  &  W.  R.  Ck>.  r.   Irwin,  72  111.  452;    In  re  Swigert,  111) 

Pennsylvania,    198   U.  S.   341;    New   111.  83;    Ramsey  County  v.  Chicago, 

Haven  r.  City  Bank,  31  Conn.  106;   M.  &  St.  P.  R.  Co.,  33  Minn.  537 ;  Todd 

Rome  R.  Co.  v.  Rome,   14  Ga.  275;   County  v.  St.  Paul,  M.  &  M.  R.  Co.,  3S 

Connersville  v.   Bank  of  Indiana,   16   Minn.    163;    McCuUoch   v.  Stone,   64 

Ind.  105;   Gordon  v.  Baltimore,  5  Gill   Miss.  378;    Worcester  v.  Western  R. 

(Md.),  231;   Baltimore  v.  Baltimore  &   Co.,   4   Mete.    (Mass.)    564;    State  v. 

0.  R.  Co.,  6  Gill  (Md.),  288;   State  v.   Mansfield,    23    N.    J.    L.    510;     New 

Cumberland  &  P.  R.  Co.,  40  Md.  22;   Jersey  R.  &  T.  Co.  v,  Newark,  25  N.  J. 

Hannibal  A  St.  J.  R.  Co.  v.  Schacklett,   L.  315;  Railroad  Co.  v.  Berks  County. 

30  Mo.  550;   State  r.  Hood,  15  Rich.   6  Pa.  St.  70;  American  Sunday  School 

L  (S.  Car.)  177.    But  while  in  the  ab-  Un.  v.  Philadelphia,  161  Pa.  307;  Ver- 

aence  of  any  words  showing  a  different  mont  Cent.  R.  Co.  v.  Burlington,  28 

intent,  an  exemption  of  the  stock  or  Vt.  193. 

capital  stock  ot  a  corporation  may  Use^  and  not  ownership^  is  the  test 
imply  and  carry  with  it  an  exemption  as  regards  churches^  schools,  &c.  Ft. 
of  the  property  in  wbkh  such  stock  is  Smith  School  District  v.  Howe,  62  Ark. 
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An  exemption  from  taxation  conferred  by  statute  may,  when 
appropriate  language  is  used^  and  when  it  b  the  inducement  for 

481;  Ft.  Smith  School  District  v.  Massachusetts  General  Hospital  v. 
Board  of  Improvement,  65  Ark.  343;  Somerville,  101  Mass.  319;  Mt.  Her- 
Witter  V,  Mission  School  Dist.,  121  mon  Boys'  School  v.  Gill,  145  Mass. 
Cal.  350;  Nugent  v.  Dilworth,  95  139;  Salem  Lyceimi  v.  Salem,  154 
Iowa,  49;  Washburn  College  v.  Shaw-  Mass.  15;  Williams  College  v.  Williams- 
nee  County,  8  Kan.  344;  St.  Mary's  town,  167  Blass.  505;  Amherst  Col- 
College  V.  Crowl,  10  Kan.  442 ;  New  lege  v.  Amherst,  173  Mass.  232 ;  Phillips 
Orleans  v.  St.  Anna's  Asylimi,  31  Academy  v,  Andover,  175  Mass.  118. 
La.  An.  292 ;  Pierce  v.  Cambridge,  2  See  also  New  England  Hospital  v,  Boe- 
Cush.  (Mass.)  611;  Old  South  Soc.  v.  ton,  113  Mass.  518;  Trinity  Chureh  r. 
Boston,  127  Mass.  378;  Boston  Soc.  Boston,  118  Mass.  164;  Rural  Ceme- 
of  Redemptorist  Fathers  v.  Boston,  tery  v.  County  Conmiissioners,  152 
129  Mass.  178;  All  Saints  Parish  v.  Mass.  408.  Property  rented  by  an  in- 
Brookline,  178  Mass.  404;  Detroit  stitution  is  not  exempt  from  taxation 
Y.  M.  Soc.  V.  Detroit,  3  Mich.  172;  under  a  statute  exempting  the  prop- 
Phillips  Exeter  Acad.  Trs.  v.  Exeter,  erty  of  institutions  "  occupied  for  the 
58  N.  H.  306;  Cooper  Hospital  v.  Cam-  purposes  for  which  they  were  incor- 
den,  68  N.  J.  L.  691;  Cincinnati  Col.  porated"  although  the  rents  are  de- 
r.  State,  19  Ohio,  110;  Hibernian  Be-  voted  to  the  corporate  purposes, 
nevolent  Soc.  v.  Kelly,  28  Oreg.  173;  Salem  Lyceum  v.  Salem,  154  Mass.  15. 
Willamette  Univ.  v.  Kni^t,  35  Oreg.  But  an  accasumal  renting  of  a  church 
33;  Pennsylvania  Hospital  v.  Dela-  buUding  was  held  not  to  destroy  a 
ware  County,  169  Pa.  305.  See  also  statutory  exemption.  First  Unitarian 
Board  of  Improvement  v.  School  Dist.,  Society  v.  Hartford,  66  Conn.  368.  A 
56  Ark.  354;  Brodie  v.  Fitzgerald,  57  statute  exempting  from  taxation  lands 
Ark.  445.  A  parsonage  and  lot  are  not  and  buildings  so  long  as  they  belong 
exempt.  State  v,  Axtell,  41  N.  J.  L.  to  the  educational  institution  ex- 
117;  State  r.  Lyon,  32  N.  J.  L.  360;  empted,  does  not  rtelieve  the  separate 
State  V,  Krollman,  38  N.  J.  L.  323;  interests  of  lessees  of  portions  of  the 
Wabash  Meth.  E.  Church  v.  Ellis,  38  property  of  the  institution  from  taxa- 
Ind.  3.  Nor  land  upon  which  a  church  tion.  Jetton  v.  University  of  the 
is  being  built,  under  the  head  of  actual  South,  208  U.  S.  489,  rev'g  155  Fed. 
places  of  religious  worship.    Mullen  v.  Rep.  182. 

Erie  County,  85  Pa.  288 ;  Orr  v.  Baker  A  statute  which  imposes  on  rail- 
ed church  property"),  4  Ind.  86.  road  companies  a  license  fee  com- 
As  to  the  exemption  of  colleges  and  puted  upon  the  gross  receipts  ''in  lieu 
the  applicability  of  such  exemption  to  of  all  other  taxes,  assessments,  and  Zi- 
buildmgs  used  exclusively  by  students  censes"  and  w^hich  declares  that  "all 
as  dormitories  and  dinmg  halls,  see  personal  property,  franchises,  and  real 
Yale  University  v.  New  Haven,  71  estate  ownea  by  such  company  shall 
Conn.  316;  Griswold  College  v.  State,  be  exempt  from  assessment  and  taxa- 
46  Iowa,  275 ;  Harvard  College  v.  tion "  exempts  property  owned  bv  the 
Cambridge,  175  Mass.  145;  Emerson  company  but  not  used  for  railroad 
V.  Milton  Academy,  185  Mass.  414;  purposes,  and  is  not  limited  to  prop- 
Amherst  College  v.  Amherst,  193  Mass.  erty  used  for  railroad  purposes.  Mil- 
168;  Ramsey  County  v.  Macalester  waukee  Elect.  R.  &  L.  Co.  v.  Milwau- 
College,  51  ^linn.  437;   State  v.  Ross,  kee,  95  Wis.  42. 

24  N.  J.  L.  497;  Sisters  of  Charity  v.  The  omission  of  an  assessor  to  assess 
Chatham,  52  N.  J.  L.  373;  Northampn  certain  parcels  of  property  subject  to 
ton  County  v.  Lafayette  College,  128  taxation,  whether  arismg  from  a  mis- 
Pa.  132,  144.  But  compare  Phi  Beta  apprehension  of  the  law,  —  as  by  giv- 
Epsilon  Corporation  v.  Boston,  182  ing  effect  to  void  provisions  of  a  stat- 
Biass.  457.  Ar  to  the  nature  of  the  ute,  —  or  a  mistake  of  fact,  will  not 
occupation  of  property  belonging  to  invalidate  his  general  assessment  list, 
literary  and  other  institutions  which  People  r.  McCreery,  34  Cal.  4^ ;  Doyle 
are  declared  to  be  exempted  when  v.  Austin,  47  Cal.  353,  359;  Williams 
"occupied  by  them,"  see  Wesleyan  v.  Lunenburg  Sch.  Dist.,  21  Pick. 
Academy  v.  Wilbraham,  99  Mass.  599;  (Mass.)  75;    Weeks  v.  Milwaukee,  10 
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^^cpenditures  on  the  part  of  the  grantee  and  therefore  supported  by 
^  coDsideration,  and  when  the  legislative  intent  is  clear,  be  a 
eoTi/rad  which  fa  protected  by  the  provfaions  of  the  Federal  Con- 
stitution against  impairment  by  subsequent  legfalation  or  by  later 

W^ifl.  242;  Kneeland  v.  Milwaukee,  15  AmendmerU  to  the  Federal  Constitu- 

"Wm.  454;   Bond  v.  Kenosha^  17  Wis.  tion.    Missouri  v.  Dockery,  191  U.  S. 

284;  Dean  v.  Gleason,  16  Wis.  1,  15;  165.    See  also  Metropolitan  St.  R.  Ck>. 

Heney  v.  Milwaukee  County,  16  Wis.  v.  New  York,  199  U.  S.  1,  afif'g  174 

185;  Hale  v.  Kenosha,  29  Wis.  599.  N.  Y.  417. 

The  Qlegal  exemption  of  another  from        In  New  York  a  disHncHon  is  made 

a  tax  or  assessment  is  no  ground  for  between  general  taxation  and  special 

an  injunction  against  the  corporation,  assessment  of  property  for  benefits ; 

onkflB  the  plaintiff  is  injured  thereby,  and  it  has  been  held  tfaiat  the  omission 

18  by  being  compelled  to  pay  more  of  property  within  the  taxing  district 

than  his  proportion.    Page  v.  St.  Louis,  from   the   assessment   roll  renders   a 

20  Mo.  136;  Balfe  v.  Bell,  40  Ind.  337.  special   assessment  void.     Ha^en   v. 

The  Wieeonein  cases  assert  the  fol-  Kochester,  65  N.  Y.  516;    Ha^an  v. 

lowing  rule  as  to  the  effect  of  the  omis-  Rochester,  67  N.  Y.  528;    Matter  of 

■on  to  tax  property  liable  to  taxation :  N.  Y.  Protestant  Epis.  Pub.  School, 

"Omissions  of  this  character,  arising  75  N.  Y.  324;   Ellwood  v.  Rochester, 

from  mistakes  of  fact,  erroneous  com-  122  N.  Y.  229;  Van  Deventer  v.  Long 

potations,  or  errors  of  judgment  on  the  Island    City,    139    N.    Y.    133,    139 ; 

part  of  those  to  whom  the  execution  McKechnie    Brewing    Co.    v.    Canan- 

d  the  taxing  laws  is  intrusted,  do  not  daigua,  15  N.  Y.  App.  Div.  139,  147, 

ueeasarily  vitiate  the  whole  tax.    But  aff'g  162  N.  Y.  631.    But  in  Califomia, 

intentional  disregard  of  those  laws,  in  it  is  held  that  the  mere  omission  from 

nch  manner  as  to  impose  illegal  tax-  the  assessment  of  one  of  the  lots  front- 

>tioo  on  those  who  are  assessed,  does."  ing  upon  the  street  does  not  of  itself 

Ptr  Paine f  J.,  in  Weeks  v,  Milwaukee,  render  the  assessment  void  upon  its 

10  Wis.  242,  supra.    The  language  was  face.    This  decision  is  rendered  upon 

Qsed  in  a  case  m  which  the  city  coun-  the  principle  that  the  persons  assessed 

efl,  in  view  of  the  benefit  which  the  might    have    appealed,    but,    having 

wostruction  of  a  new  hotel  would  be  to  failed  to  do  so,  waived  the  error.    Buck- 

thc dty,  intentionally  omitted  to  cause  man  v.  Lanacrs,   111  Cal.   347;    Mc- 

the  lota  upon  which  it  was  being  erected  Donald  v.  Conniff,  99  Cal.  386.     In 

to  be  taxed.     But  quceref  as  to  this  Illinois  it   is  held  that  in  special   as- 

^eet  of  even  an  irUerUumal  omission  sessments  the  mere  fact  that  real  es- 

0V  the   city    council?     Dunham    v.  tate  is  contiguous  to  the  improvement 

^^wcago.  55  111.  357,  lays  down  the  true  does  not  necessarily  establish  that  it 

fule.  If  the  illegal  exemption  does  not  is  specially  benefited   thereby  so   as 

^feaae  the  amount  which  others  are  to  make  its  omission  on  the  assess- 

J^,  they  are  not  injured.     If  it  ment   roll   erroneous.      Persons   com- 

**■»  should  they  not  compel,  by  manr-  plaining  of  the  omission  must  prove 

""*»»«,  the  city  authorities  to  assess  that   the   omitted   property   is   oenc- 

*"  the  property  liable  to  taxation?  fited,  and    the  extent  of   the  benefit. 

At  all  events,  it  is  a  very  serious  doc-  Chicago,  R!  I.  &  P.  R.  Co.  v.  Chicago, 

^  to  hold  that  the  omission,  even  139  III.  573;   Rich  v.  Chicago,  152  111. 

though  directed  by  the  councU,  should  18,  27 ;    Holdom  v.  Chicago,  169  111. 

«^e  the  effect  to  vitiate  and  over-  109;   Sheedy  v.  Chicago,  221  HI.  Ill, 

^'ow  the  whole  tax  list  for  the  year.  114. 

°^  Winter  v,   Montgomery,  65   Ala.        A  clause  in  a  charter  of  a  street 

^'  railway  company  making  it  subject  to 

The  fact  that  property  subject  to  "all  restrictions,  limitations,  and  con- 

^•^tion  is  omitted  from  the  assess-  ditions"  prescribed  in  a  general  stat- 

^t  roll,  either  because  of  express  ute,  does  not  entitle  it  to  a  reduction 

■^tutory    exemption    or    because    of  of  taxation  to    a  rate  specified  in  the 

^^  or  default  of  a  State  officer,  does  statute.    Dauphin  &  L.  F.  Streets  R. 

^^  infringe  any  right  of  a  person  taxed  Co.  v.  Kennerly,  74  Ala.  583. 
S^ivanteed  to^him  by  the  Fourteenth 
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constitutional  provision.^  But  no  irrepealable  contract  of  exemption 
from  taxation  will  he  implied  when  tiie  statutory  provision  confer- 
ring the  exemption  is  merely  a  part  of  the  general  scheme  of  tax- 
ation of  the  State,  —  when  the  legislature  is  not  making  promises, 
but  is  framing  a  scheme  of  public  revenue  and  public  improvement' 
A  statutory  exemption  of  a  railroad  or  other  corporation  from  taxa- 
tion, even  if  it  be  a  contract  protected  against  impairment  by  the 
Federal  Constitution,  is  personal  to  the  corporation  to  which  the 
grant  is  made  and  can  only  be  transferred  to  or  devolved  upon  an- 
other corporation  by  express  legislative  authority.*    The  transfer 

^  Home  of  the  Friendless  v.  Rouse,  ground  for  holding  that  no  irrepeal- 

8  Wall.  (U.  S.)  430,  436,  437;  Cooper  able  contract  was  created  that  there 

Hospital  V.  Camden,  68  N.  J.  L.  691.  was     no    counter-obUgation,    service, 

See  also  cases  cited  tr/m,  in  this  sec-  or  detriment,  incurred  by  the  party 

tion.     A  statutory  provision  which  is  claiming    the    exemption    that    could 

asserted  as  a  contractual  exemption  properly  be  regarded  as  a  considera- 

from  taxation  is  subject  to  the  rule  of  tion  for  the  proposed  contract.     See 

strict  construction.     Metropolitan  St.  Christ  Church  v.  Philadelphia  County, 

R.  Co.  V,  New  York,  199  U.  S.  1,  aflf'g  24  How.  (U.  S.)  300;    Tucker  v.  Fer- 

174N.  Y.  417.  guson,  22  WaU.  (U.  S.)  527;    Grand 

In  Powers  v.  Detroit,  G.  H.  &  M.  R.  Lodge,  &c.  of  Louisiana  v.  New  Or- 

Co.,  201  U.  S.  543,  aff'g  138  Fed.  Rep.  leans,  166  U.  S.  143.    But  it  has  been 

264,  the  court  held  that  a  special  act  pointed  out  that  a  State  may  abolish 

of  the  legislature,  which  made  special  the  requirement  of  consideration  al- 

provision  concerning  taxation  with  a  together  for  simple  contracts  bv  pri- 

view  to  induce  a  large  expenditure  by  vate  persons,  and   that  it   mi^t  be 

the  corporation   and   the   completion  that  it  could  equally  dispense  with  the 

of  an   unfinished   road,    whose    com-  requirement  for  itself.      But  the  pres- 

pletion  was  deemed    of   great    public  ence  or  absence  of  consideration  is  an 

importance,  and  where  the  special  pro-  aid  to  construction  in  doubtful  cases, 

vision  was,  as  required,  formally  ac-  —  a  circumstance  to  take  into  account 

cepted,  the  expenditures  made,  and  the  in  determining  whether  the  State  has 

road  completed,  was  a  contract  which  purported  to  bind  itself  irrevocably, 

could  not  be  impaired  by  subsequent  or  merely  has  used  words  of  prophecy, 

legislature.     But  acceptance  of    and  encouragement,    or    bounty,    holding 

action  upon  the  statute  is  essential  to  out  a  hope  but  not  amounting  to  a 

a  completed  contract,  and  the  privi-  covenant.    See  remarks  of  Mr.  Justice 

lege  or  immunity  may  be  withdrawn  Holmes  in  Wisconsin  &  M.  R.  Co.  r. 

before  it  is  accepted  and  acted  on.  Powers^  191  U.  S.  379,  385,  386. 
Cooper  Hospital  v.  Camden,  68  N.  J.        *  Wisconsin  &  M.  R.  Co.  v.  Powers, 

L.  691.     "  Before  a  statute  —  particu-  191  U.  S.  379,  387.     Yearly  ordinances 

larly  one  relating  to  taxation  —  should  imposing    taxes    for    city    purposes, 

be  held  to  be  irrepealable,  or  not  sub-  which  declare  that  city  lots  held  of  the 

ject  to  amendment,  an  intent  not  to  city  upon  the  payment  of  ground  rent 

repeal  or  amend  must  be  so  directly  to  the  municipality  "shall  be  exempt 

and    unmistakably    expressed    as    to  from  taxation,"  are  only  exemptions 

leave  no  room  for  doubt.    It  is  not  so  for  the  year  in  which  each  ordinance 

expressed,  when  the  existence  of  the  is  passed;    and  are  not  irrepealable 

intent  arises  only  from  inference  or  contracts  granting    perpetual    immu- 

conjecture."    Coxdngton  v,  Kentucky,  nity  from  municipal  taxation.     Wells 

173  U.  S.  231,  239,  per  Mr.  Justice  v.  Savannah,  181  U.  S.  531. 
Harlan.    See  also  to  the  same  effect,        '  Georgia  R.  &  B.  Co.  v.  Smith,  123 

Hayward  v.  People,  145  111.  55;  Miller  U.  S.  174:  St.  Louis  &  S.  F.  R.  Co.  v. 

V,    Hageman,    114    Iowa,    195;     Mt.  Gill,  156  U.  S.  649;    Norfolk  &  W.  R. 

Pleasant  Cemetery  Co.  v.  Newark,  50  Co.  v.  Pendleton,  156  U.  S.  667;  Cov- 

N.  J.  L.  66.  ington  &  L.  T.  R.  Co.  v.  Sandford,  164 

In  the  earlier  cases  it  was  stated  as  U,  S.  578;    Minneapolis  &  St.  L.  R. 
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from  one  corporation  to  another,  pursuant  to  statutory  authority 
therefor,  of  "  the  estate,  property,  rights,  privileges,  and  franchises," 
of  the  grantor,  without  any  language  in  the  statute  expressly  au- 
thorizing the  transfer  of  exemptions  or  immunities,  will  not  vest  in 
the  grantee  a  l^islative  contract  with  the  grantor  of  inununity 
from  taxation  or  assessment.^ 

It  has  also  been  said,  argiLendo,  by  a  learned  justice  of  the 
Supreme  Court  of  the  United  States  that  it  is  settled  that  no 
corporation  can  receive  by  transfer  from  another  an  exemption 
from  taxation  or  governmental  regulation,  which  is  nconsistent 
with  its  own  charter  or  with  the  Constitution  or  laws  of  the  State 
then  applicable;  and  this  is  true  even  though,  under  legislative 
authority,  the  exemption  is  transferred  by  words  which  clearly 
include  it'    Although  the  statutory  exemption  may,  as  originally 

Co.  r.  Gardner,  177  U.  S.  332;  Peo-  brook,  146  U.  S.279;  Keokuk  &  W.R. 
pie's  Gaslight  &  Coke  Co.  v.  Chicago,  Co.  v,  Missouri,  152  U.  S.  301 ;  Phoenix 
IW  U.  a.  1,  rev'g  114  Fed.  Rep.  384;  F.  &  M.  Ins.  Co.  v.  Tennessee,  161  U.  S. 
Ukc  Shore  &  M.  S.  R.  Co.  r.  Grand  174;  Gulf  &  S.  I.  R.  Co.  v.  Hewes,  183 
Rapids,  102  Mich.  374;  State  v.  Gt.  U.  S.  66;  Rochester  R.  Co.  v,  Roches- 
Northern  R.  Co.,  106  Minn.  303;  ter,  205  U.  S.  236.  The  authorities  are 
Rochester  R.  Co.  v.  Rochester,  205  learnedly  and  critically  examined  at 
U.  S.  2:{6,  and  the  statement  of  the  length  m  the  opinion  of  Mr.  Justice 
gnural  principle  by  Mr.  Justice  Moody ,  Mw)dy,  in  the  case  last  cited.  In  Ro- 
od p.  247.  deduced  from  the  cases  on  Chester  R.  Co.  v.  Rochester,  205  U.  S. 
pp.  247,  248.  236,  253,  Mr.  Justice  Moody  said  of  the 

*  Rochester  R.  Co.  v,  Rochester,  word  "immunities^*  that  it  would  be 
205  U.  S.  236.  aff'g  182  N.  Y.  216;  an  apt  term  to  transfer  an  immunity 
State  V.  Great  Northern  R.  Co.,  106  or  exemption  from  taxation.  In  State 
Minn.  3a3.  v.  Great  Northern  R.  Co.,  106  Minn. 

"Pripifcycg."  In  the  earlier  cases,  303,  the  contrary  view  appears  to  have 
tt«  Supreme  Court  of  the  United  been  adopted  by  the  Supreme  Court  of 
Stites  held  that  exemptions  from  Minnesota,  and*^  it  seems  to  have  been 
^AUtion  and  assessment  passed  with  held  that,  although  the  word  "im- 
^  corporate  franchises  and  prop-  munities"  was  used  in  the  statute  au- 
^y  under  statutes  authorizing  the  thoricing  the  transfer  of  corporate 
^wnrfer  of  corporate  ** pnviUges.**  privileges,  exemption  from  taxation 
8ee  Humphrey  v.  Pegues,  16  Wall,  could  not  be  transferred.  But  if  no 
(J- •  S.)  244 ;  Southwestern  R.  Co.  v,  new  corporation  is  created,  and  there 
Jj^orgia,  92  U.  S.  676;  Chesapeake  &  is  simply  a  new  organization  or  re- 
1^-  R.  Co.  r.  Virginia,  94  U.  S.  718;  organization  of  a  railroad  company  as 
Tennessee  r.  Wlut worth,  117  U.  S.  a  continuance  of  the  old  corporation 
^'  But  recent  decisions  of  that  court  under  a  special  act  of  the  Legislature, 
ttKntially  modify  and  distinguish  these  a  statutory  exemption  from  taxation 
^•»,  and  hold  that  legislative  au-  is  not  destroyed.  Powers  v.  Detroit, 
{Wily  for  the  transfer  of  the  "jnivi-  G.  H.  &  M.  R.  Co.,  201  U.  S.  543,  555, 
'^"  of  a  corporation  is  not  sufficient  aff'g  138  Fed.  Rep.  264. 
^  vest  the  tnuisferee  with  a  statutory  *  Per  Mr.  Justice  Moody,  in  Ro- 
^^tion  from  taxation,  unless  the  cheater  R.  Co.  v,  Rochester,  205  U.  S. 
WDtext  of  the  statute  plainly  shows  236,  254,  aff'g  182  N.  Y.  99;  citing 
l^t  it  was  the  intenUon  of  the  legis-  Trask  v.  Maffuire,  18  WaU.  (U.  S.)  206; 
nture  to  do  so.  ChesapesJce  &  O.  R.  Shields  v.  Ohio,  95  U.  S.  319;  Maine 
Co.  P.  Miller,  114  U.  S.  176;  Picard  v.  Cent.  R.  Co.  v,  Maine,  96  U.  S.  499; 
««tTeimes8ee,V.&G.R.Co.,130U.S.  Atlantic  &  G.  R.  Co.  v,  Georgia,  98 
W7;  Wilmington  &  W.  R.  Co.  v  Als-   U.  S.  359;   LouisviUe  &  N.  R.  Co.  v. 
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conferred,  have  been  an  irrepealable  contract,  it  may  lose  its 
irrepealable  character,  if  the  property  and  franchises  cS  the 
corporation  grantee  are,  pursuant  to  statutory  authority,  trans- 
ferred to  another  corporation  whose  charter  is,  by  the  Constitution 
or  by  statute,  subject  to  the  reserved  power  of  the  l^blature  to 
alter,  amend,  or  repeal.* 

§  1402  (769).  Prescribed  Mode  miut  be  pnrsned.  —  As  the  au- 
thority to  levy  taxes  or  to  make  local  assessments  does  not,  as  we 
have  just  seen,  exist  unless  legblatively  conferred,  so  it  can  be  ex- 
ercised no  furtJier  than  it  is  clearly  given ;  *  and  if  the  vwde  in  which 
the  authority  shall  be  exercised  b  prescribed,  that  mode  must  be 
pursued.*    There  is,  however,  some  difficulty  at  times  to  distinguish 

Palmes,   109  U.  S.  244;    Memphis  &  emption  of  the  property  of  corpora- 

L.  R.  Co.  V.  Railroad  Com'rs,  112  U.  S.  tions  from  taxation,  the  consoUdated 

609;    St.  Louis,  I.  M.  &  S.  R.  Co.  v.  corporation  cannot  acquire  the  benefit 

Berry,  113  U.  S.  465;    Keokuk  &  W.  .of  an  exemption  existing  in  favor  of 

R.  Co.  V.  Missouri,  152  U.  S.  301 ;  Nor-  one  of  its  constituent  companies,  and 

folk  &,  W.  R.  Co.  V.  Pendleton,   156  cannot  claim  the  protection  of  the  con- 

U.  S.  667;    Yazoo  &  M.  V.  R.  Co.  v,  tract  ckuse  of  the  Federal  Constitu- 

Adams,  180  U.  S.  1 ;   Grand  Rapids  &  tion.    Yasoo  &  M.  V.  R.  Co.  r.  Vick*. 

I.  R.  Co.  V.  Osbom,  193  U.  S.  17;  San  burg,  209  U.  S.  358.     The  question 

Antonio  Traction  Co.  v.  Altgelt,  200  whether  a   statutory   exemption   has 

U.  S.  304.     In  the  absence  of  an  ex-  been  repealed  by  subsequent  legisU- 

press    exemption,    a    provision    in    a  tion  is  a  question  of  State  law,  in  the 

charter  of  a  railroad  company  that,  absence  of  a  contract  protected  against 

after  certain  payments  from  mcome,  impairment  by  the  Federal  Constitu- 

the  balance  shall  be  divided  between  tion;    and  the  decisions  of  the  State 

the  government  and  the  stockholders,  courts  on  that  question  are  binding 

does  not  exempt  the  corporation  from  on    the    Federal    Courts.      Wicomico 

taxation  on  its  franchise.     Honolulu  County  v.  Bancroft,  203  U.  S.   112, 

R.  T.  &  Land  Co.  v.  WUder,  211  U.  S.  rev'g  135  Fed.  Rep.  977. 

137,  aff 'g  18  Hawaii,  668.  »  Winston  v.  Taylor,  99  N.  Car.  210. 

»  Tomlinson    v.    Jessup,    15    Wall.  When  the  statute  authorizes  the  city 

(U.  S.)  454,  458 ;   Maine  Cent.  R.  Co.  council  to  ascertain  the  cost  of  the 

and 
there- 
e  tsti- 

ville  Water  Co.  v.  Clark,  143  U.  S.  1,  mated  cost  of  the  improvement  cannot 

12;   Keokuk  &  W.  R.  Co.  v.  Missouri,  be  levied  and  collected  prior  to  com- 

152  U.  S.  301 ;  Covington  v.  Kentucky,  pletion    thereof.      Sanborn    v.    Mason 

173  U.  S.  231,  238;  Citizens'  Sav.  Bank  City,  114  Iowa,  189.    So  where  a  mu- 

V.  Owensboro,  173  U.  S.  636;    Yazoo  nicipality  is  authorized  to  levy  taxes 

&  M.  V.  R.  Co.  V.  Adams,  180  U.  S.  1,  after  contracts  for  lighting  and  water 

17;  Northern  Cent.  R.  Co.  r.  Mar>'land,  purposes  have  been  made,  they  have 

187  U.  S.  25S,  aff'g  90  Md.  447;   Fair  no  power  to  levy  a  water  and  Cgbting 

Haven  &,  W.  R.  Co.  v.  New  Haven,  tax    before   the   contracts   are   made. 

203  U.  S.   379,  aflf'g  77  Conn.   677,  Brewer  v.  Bridges,  164  Ind.  358.    Li- 

Gnffin  v.  Kentucky  Ins.  Co.,  3  Bush  ability  of  city  for  failure  to  lew  or 

(Ky.),   592.     If  a  new  corporatum  is  collect  assessment,   when  contract  la 

formed  by  the  consolidation  of  exist-  payable  from  assessment  ordyy  see  afi<^ 

ing  corporations,  it  is  subject  to  the  §  827. 

Constitution  and  laws  existing  at  the  •  Lott  v.  Ross,  38  Ala.  156;  Warren 

time  of  consolidation.    If  the  Constitu-  v,  Chandos,  115  Cal.  382 ;  Union  Riv. 

tion  then  existing   prohibits  the  ex-  &  Cont.  Co.  v,  McGovem,    127  Cal. 


§  1402  taxation:  prescribed  methods  2451 

pTovisions  which  are  imperative  from  those  which  are  directory 
merely/    What  requirements  of  a  statute  shall  be  regarded  as  man- 

638;    Obenneyer    v,    Patterson,    130  13  Tex.  Civ.  App.  442;   Dallas  v.  Em- 

Cal.  531;  Witter  v,  Bachman,  117  Cal.  erson  (Tex.  Civ.  App.),  36  S.  W.  Rep. 

318;    D'Antignac  v,  Augusta,  31  Ga.  304;     Green   v.    Ward,    82   Va.    324; 

700;    Fitch   v.    Pinckard,    5   111.    76;  Violett    v.    Alexandria,   92   Va.    561; 

Chicago  V.  Wright,  32  lU.  192;   Butler  Haisch  v.  State,  10  Wash.  435;   Kline 

r.  Kevin,  88  111.  575;   Davis  v.  Litch-  v.  Tacoma,   11  Wash.   193;    Crane  v. 

fidd,  145  111.  313;    Brewster  v.  Peru,  Janesville,  20  Wis.  305 ;  Knox  v.  Peter- 

180111.  124;   People  v.  Mount,  186  111.  son,  21  Wis.  247;    State  v.  Ashland. 

560,    573,    citing    text;     Holland    v.  88  Wis.  599;  ante,  §§  237  et  aeq.,  and 

Pfeople,  189  111.  348:    People  v.  Flor-  notes. 

vflle,  207  111.  79 ;    uhurchman  v.  In-        Where  mode   of   making  improve- 
diaoapolis,  110  Ind.  259;    Cleveland,  ments  is  prescribed  by  statute,   "the 
C,  C.  k  St.  L.  R.  Co.  V.  Jones  Co.,  20  mode    in    such    cases    constitutes    the 
Ind.  App.  87,   50  N.  E.    Rep.    319;  measure  of  power."     Fields  C.  J.,  in 
Ottmnwa  B.  &  C.  Co.  v.  Ainley,  109  Zottman  v.  San  Francisco,  20  Cal.  96, 
Iowa,  386;   Collins  v.  Louisville,  2  B.  102;    approve  by  Sanderson,  J.,   in 
Moo.  (Ky.)  134;  New  Iberia  v.  Weeks,  Nicolson   Paving   Co.    v.    Painter,    35 
104  La.  489,  quoting  text;  Henderson  Cal.    699;     Murphy    v.    Louisville,    9 
t.  Baltimore,  8  Md.  352;    Warren  v.  Bush  (Ky.),   189.     Any  departure  in 
Boston    St.    Com'rs,     181     Mass.    6;  substance   from    the    statute    vitiates 
Frost  V.   Leatherman,    55   Mich.   33;  the  proceedings  for  local  assessments. 
Sewall  r.  St.  Paul,  20  Minn.  511,  520,  Memtt  v.  'Portchester   (oath,   notice, 
citing  text;    Leach  v.  Cargill,  60  Mo.  Ac),  71  N.  Y.  309.    The  grant  of  pow- 
316;   Rose  v.  Trestrail,  62  Mo.  App.  er  to  make  local  assessments  is  strictly 
332;  Westport  v,  Mastin,  62  Mo.  App.  construed,  and  must  in  matters  of  sul> 
647,  citing  text;    Leonard  v.  SparKs,  stance  be  strictly  followed.     There  is 
63  Mo.  App.  585;    West  v.  Porter,  89  no   power   to   make    assessments    for 
Mo.  A^.  150;    State  v.  Babcock,  20  local  improvements  except  such  as  ex- 
Nd).  522;  State  v,  Irey,  42  Neb.  186,  ists  in  the  charter  or  statute.     Allen 
citing  text ;  Batty  v.  Hastings,  63  Neb.  v.  Galveston,  51  Tex.  302.     The  pro- 
26,  uid  cases  cited ;   Portsmouth  Sav.  visions  in  a  city  charter  in  regard  to 
Bank  r.  Omaha,  67  Neb.  50;  Farmers'  the  steps  required  before  the  contracts 
Loan  k  Trust  Co.  v.  Hastings  (Neb.),  for  grading,  &c.,  are  let,  are  conditions 
%  N.  W.  Rep.    104;    Trephagen   v,  president,    and   every   substantial    re- 
South  Omaha,  69  Neb.  577;   State  v.  quirement  must  be  strictly  complied 
Jeraey  CSty,   24   N.   J.   L.  662,   666;  with  before  there  can  be  any  liability 
State  r.  Jersey  City,  25  N.  J.  L.  309;  of  adjoining  lots  for  such  work.    Mass- 
SUte  V,  Crawford,  36  N.  J.  L.  394;  ing  v.  Ames,  37  Wis.  645;    Pound  v. 
State  r.  Hainfield,  38  N.  J.   L.  95;  Chippewa  County,  43  Wis.  63;    Allen 
Stater.  Perth  Amboy,  38  N.  J.  L.  425;  v,  Galveston,  51  Tex.  302. 
Rosell  r.  Neptune  City,  68  N.  J.  L.        ^  A  statute  requiring  a  tax  to  be 
^,  citing  text ;   Cross  v,  Morristown,  levied  on  a  day  named  held  directory, 
18  N.  J.  Eq.  305;   Rathbun  v.  Acker,  and  the  duty  maybe  performed  within 
18  Barb.  (N.  Y.)  393;  People  r.  Kings-  a  reasonable  time  thereafter.     Gear- 
too,  189  N.  Y.  66,  74;  Tifft  r.  BuflfaJo,  hart  v.  Dixon,  1  Pa.  St.  2'24  (1845). 
25  N.  Y.  App.  Div.  376;    Providence  But  in  Williamsport  v,  Kent,  14  Ind. 
Retreat  r.  Buffalo,  29  N.  Y.  App.  Div.  306,    an    incorporating    statute    pro- 
160;  Archer  v.  Mt.  Vernon.  63  N.  Y.  vided  that  *'  the  board  of  trustees  shall 
App.  Div.  286;  Pickton  v.  Fai^go,  10  before  the  third  Tuesday  in  May,  each 
V.  Dak.  469,  citing    text;   Brophy  v,  year,  determine  the  amount  of  general 
Landman,  2S  Ohio  St.  542;  Joyce  v.  tax  for  the  current  year,"  and  although 
Bairon,  67   Ohio    St.   264;  Strout  v,  it  was  not  expressly  declared  by  the 
Portland,  26  Oreg.  294*  Fort  Worth  statute  that  they  should  not  exercise 
9'  Davis,  57  Tex.  225;  Wood  v.  Gal-  the  power  after  tne  time  named,  it  was 
▼eston,  76  Tex.  126;  Dallas  v.  Ellison,  nevertheless  decided  that  a  tax  levied 
10  Tex.   Civ.    App.    28,    citing   text;  after  the  third  Tuesday  in  May  was 
Kerr  v.  Corsicana  (Tex.  Civ.  App.),  void.    Sed  quceref    Description  of  the 
35  S.  W.  Rep.  695;  Ardrey  v.  Dallas,  improvement.    Steckert  v.  East  Sagi- 
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datory  and  imperative,  and  what  provisions  shall  be  regarded  as 
purely  directory,  is  largely  a  matter  that  is  controlled  by  the  method 
or  scheme  of  taxation  adopted  by  the  particular  State,  and  by  its 
general  polity  and  course  of  legislation.  An  exhaustive  examina- 
tion of  the  subject  is  not  within  the  limits  of  the  present  treatise, 
and  it  is  impossible  to  do  more  than  to  indicate  in  the  notes,  by  way 
of  illustration,  some  of  the  questions  that  have  arisen  in  different 
jurisdictions.^ 

naw,    22    Mich.    104.      Provision    as  necessary  inference,  a  mere  regolution 

to   assessment    roll    held   mandatory,  to  improve  a  street  is  void.    Newman 

lb.     As  to  mandatory  provision,  see  v.  Emporia,  32  Kan.  456 ;  McManus  r. 

Starr  r.  Burlington,  45  Iowa,  87.    Pro-  Homaday,  99  Iowa,  507.       Index  — 

visions  whose  object  is  to  protect  the  Ordinances,    So  also  as  to  levying  taxes. 

taxpayer   are   mandatory;     those   in-  Warrensburg  v.  Miller,  77  Bfo.  56.    la 

tended  merely  to  promote  despatch,  Illinois,  a  valid  ordinance  for  the  mak- 

method,    system,    &c.,    are    generally  ing  of  the  improvement  is  necessary; 

directory.  a  resolution  is  not  sufficient.     Thaler 

>  All  the  steps  required  by  law  to  v.  West  Chicago  Park  Com'rs,  174  111. 
con/cr  ytirwrficion  to  order  improvement  211;  Pells  v.  Paxton,  176  111.  318.  If 
must  be  compUcd  with.  Himmelman  the  ordinance  is  inv^d  for  any  reasoo, 
V.  Oliver,  34  Gal.  246;  Himmelman  v.  the  court  is  without  jurisdiction  to  coo- 
Danos,  35  Cal.  441 ;  Dougherty  v.  firm  the  assessment.  Alton  r.  Middle- 
Hitchcock,  35  Cal.  512;  Nicolson  ton's  Heirs,  158  111.  442;  Culver  r. 
Paving  Co.  v.  Painter,  35  Cal.  699;  People.  161  111.  89;  People  w.  Hurford, 
Hewes  v.  Reis,  40  Cal.  255;  Hoover  167  111.  226;  Smith  v,  Chicago,  169 
V.  People,  171  III.  182;  Vennum  v.  El.  257;  Johnson  v.  People,  189  IlL 
People,  188  Ul.  158;  Holland  v,  83;  American  Hide  &  Leather  Ca  r. 
People,  189  111.  348;  Chicago  v.  Chicago.  203  lU.  451.  In  Missoun, 
Nodeck,  202  111.  257;  Pittsburgh,  C,  a  resolution  is  insufficient  when  the 
C.  &  St.  L.  R.  Co.  V.  Fish,  1^  Ind.  statute  requires  the  passage  of  an  ordi- 
525;  Hager  v.  Burlington,  42  Iowa,  nance  for  the  issuance  of  special  tax 
661 ;  Coggeshall  v.  Des  Moines,  78  bills.  Westport  v,  Mastin,  62  Mo.  App. 
Iowa,  235;  Zalcsky  v.  Cedar  Rapids,  647.  The  grade  of  the  street  proposed 
118  Iowa,  714;  I>cxington  v.  Headley,  to  be  improved  must  be  established 
5  Bush  (Kv.),  508;  Hurford  r.  Omaha,  by  ordinance,  when  the  statute  so  re- 
4  Neb.  336;  Fulton  v.  Lincohi.  9  quires.  Brewster  v.  Peru,  180  111.  124 ; 
Xeb.  358;  Moss  v.  Fairbury,  66  Neb.  Craig  v.  People,  193  111.  199;  Biggins* 
671;  Merrill  v.  Shields,  57  Neb.  78;  Estate  v.  People,  193  111.  601;  Sedalia 
Cooper  V.  Cape  May  Point,  72  N.  J.  L.  v.  Abell,  103  Mo.  App.  431.  See  also 
164;  Eager,  In  re,  46  N.  Y.  100;  Wei-  Gross  v.  People,  172  111.  571.  Where 
kcr  V.  Potter,  18  Ohio  St.  85;  Haw-  an  ordinance  has  been  passed  estab- 
thonic  V.  East  Portland,  13  Oreg.  271  lishing  the  grade  of  a  street,  it  cannot 
(defective  notice).  be  altered  b^  resolution,  and  an  so* 

Resolutum    or    ordinance.      As    to  sessment  levied  to  defray  the  cost  of 
when  an  ordinance  is  necessary,  see,  improving    the    street    at  an  altered 
generally,  ante,  §§  571,  572.    Where  the  grade  fixed  by  resolution,  is  invalid, 
organic  law  of  a  city  is  silent  as  to  the  McManus  v.  Homaday,  99  Iowa.  507. 
manner  in  which  it  shall  express  its  There  may  be,  perhaps,  we  suggest,  an 
determination    to    improve    a    street,  exception  to  tms  rule  where  the  ret»o- 
this  may  be  done  by  motion  or  resolu-  lution  is  passed  and  published  with  all 
tion  as  well  as  by  ordinance,     Indian-  of  the  formalities  of  an  ordinance, 
apolis  V.  Imberrj',   17  Ind.  175;    Mo-        City    must,    unless    other^'ise   pro- 
berry   V.   JefTcrsonville,   38   Ind.    198;  vided,    affirmatively    prove    that    the 
Terre  Haute  v.  Turner,  36  Ind.  522;  ordinance    has    been    complied    with. 
Delphi   V.    Evans,    36   Ind.   90.     But  Jeffris  v.  Cash,  207  lU.  405.     Filing  of 
when?,  by  the  organic  law,  an  ordinance  certified  copy  of  tax  levy   ordinance 
is  expressly  required  or  is  implied  by  held  neceasary.     People  v,  Chicago  & 
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§  1403  (769).     SUtatory  Limitotioiui  of  Tax  Bate.  —  It  is  not  un- 
usual, in  the  organic  acts  of  municipalities,  for  the  protection  of 

N.  W.  R.  Co.,  183  HI.  311;   Indiana,  Ordinance  held  to  be  invalid  be- 

D.  k  W.  R.  Co.  v.  Peodle,  201  111.  351 ;  cause  the  equality,  number,  location, 

Ruaadlvilie  v.  Purdv,  206  111.  142.  and   dimensions   of  flat  stones  men- 

Supciency    of   deacripHon.      Refer-  tioned  therein  were  not  specified,  nor 

cnoe  m  ordinance  to  spenficaHons  and  data  given  from  which  to  make  an 

plaiu.    See  Chase  v.  Trout,  146  Cal.  intelligent  estimate  of  the  cost  of  the 

350;    Clinton  v.    Portland,   26   Oreg.  proposed  improvement.    Kelly  v.  Chi- 

410.     Rfferenee  in  reedution  describ-  cago,  193  111.  324.     See  to  the  same 

ing  tasdng  district  to  map  or  plat  on  effect,   Sheridan  v.   Chicago,    175  111. 

file,  see  Boehme  v.  Monroe,  106  Mich.  421;    Lusk  v.  Chicago,   176  111.  207; 

401.    DeacripHon  of  work.     Necessity  Ga»3  v.  Chicago,   179  111.  392;    Foss 

of  sufficient    description.      People  v.  v.  Chicago,   184  111.  436;    Holden  v. 

Eggers,    164    111.    515;     Lundberg   v.  Chicago,  185  111.  526;  Moll  v,  Chicago, 

Chicago,   183   111.    572;    Fehringer  v.  194  111.  28.    But  a  petitioner  may,  on 

CSikago,  187  III.  416;  Gage  v.  People,  a  second  trial,   offer  proof  that   the 

ISS  m.  92;    Vennum  v.  People,   188  term  "flat  stones"  is  not,  in  view  of 

VL  158;  Chicago  v,  Sherman,  192  III.  the  local  meaning  in  which  it  is  claimed 

576;  Topliff  v.  Chicago,  196  111.  215;  to  have  been  uised  in  the  ordinance, 

Doane  v.  Chicago^  198  III.  471 ;  Walker  indefinite  or  uncertain  as  a  matter  of 

f.  Chicago,  202  111.  531 ;    Gage  v.  Chi-  description.     Kuester  v.  Chicago,  187 

esg^  203  III.   26;    Steckert  v.   East  111.21;  Chicago  v.  Holden.  194  lU.  213. 

Saonaw,  22   Mich.    104;     Heman   v.  Description    in    special    assessment 

Gimam,  171  Mo.  258;  Smith  v.  West-  ordinance  held  sufficient  where  data 

port,  105  Mo.  App.  221.  given  by  which  description  might  be 

It  will  be  presumed  that  the  street  defined  and  apphed.    Rich  v.  Chicago, 

to  be  improved  is  within  the  city,  and  152  111.  18;  Beirber  v.  Chicago,  152  lU. 

the  fact  that  the  ordinance  does  not  37;   Michael  v.  Mat  toon,  172  111.  394; 

expRady  declare   that   the  street  is  Ryder's  Estate  v,  Alton.  175  111.  94; 

within  the  citv,  is  not  fatal.    Wheeler  Claflin  v.  Chicago,  178  111.  549;   Shan- 

f.  People,   153   III.   480;    Stanton  v,  non  v,  Hinsdale,  180  111.  202;  Sawyer 

(^iicago,  154  III.  23;    Meadowcroft  v,  v.  Chicago,  183  lU.  57 ;  Mead  v.  Chicago, 

People,  154  111.  416;  Wisner  v.  People,  186  III.  54;   Rollo  v,  Chicago,  187  III. 

156  m.  180;   Beach  v.  People,  157  111.  417;    Givins  v,  Chicago,  188  111.  348; 

650;  Chytraus  v,  Chicago,  160  III.  18.  Hyman    v,    Chicago,     188    111.    462; 

The  details    and  particulars    of    the  miite  v,  Chicago,  188  111.  392;   Hous- 

work  need  not  be  fully  set  out  in  the  ton  v,  Chicago,  191  III.  559;   Gage  v. 

ordioance.     Kankakee  v.  Potter,  119  Chicago,    196    III.    512;     Sm^he    v. 

HI  324;    Adams  County  v,  Quincy,  Chicago,  197  111.  311.     If  a  city  does 

130  Dl.  566;    Culver  v.  Chicago,  171  not  a^  for  an  assessment  for  a  portion 

pL  999.  Reference  to  established  grade  of  an  improvement  insufficiently  de- 

in  ordinance  is  sufficient.     Cramer  v.  scribed  in  an  ordinance^  the  insuffi- 

Charkston,  176  III.  507.    Provision  for  ciency  of  the  description  is  immaterial. 

u  atiemaHve  method  of  doimg  the  work  Halsey  v.   Lake  View,    188   111.   540. 

does  not  make  the  description  of  the  Description  in  new  ordinance  levying 

vork  uncertain,   there  being  no  un-  new  assessment  for  completed  work 

ttrtainty  as  to  the  character  of  the  need  not  describe  improvement  inde- 

work.    Trimble  r.  Chicago.    168  111.  tail.    Chicago  v,  Hulbert,  205  III.  346. 

^.    Where  it  is  proved  tnat  a  de-  Defect  in  description  if  not  objected  to 

ttriptive  term  used  in  the  ordinance  in  the  original  proceeding  for  confirm- 

Itts  a   well    known   and    established  ation  of  the  assessment  will  be  held 

BKaoing,  an  apparent  defect  in  the  to  be  waived;    Rich  v.  Chicago,  187 

description  will  be  removed.    Levy  v.  III.  396;  Fiske  v.  People,  188  III.  206; 

Chicago,  113  III.  650;  Danville  v,  Mc-  and  it  is  not  a  defence  on  an  applica- 

^^dams,  153  HI.  216;  liatham  v.  Will-  tion  for  judgment  of  sale,  unless  of  such 

iMtte,  168  Dl.  153;  Shannon  v.  Hins-  a  character  as  to  render  the  ordinance 

<lale,180m.2O2;  Hinsdale  v.  Shannon,  void.    Nicholes  v.  People,  171  Ul.  376 ; 

182  TIL  312;   Kuester  v.  Chicago,  187  Gross  v.  People,  172  III.  571;    Foster 

I1L21.  V.  Alton,   173  III.  587;    Dempster  v. 
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the  citizens,  to  limii  the  rate  of  taxatixm,  or  the  amount  of  taxes  that 
may  be  raised  during  any  one  year;   and  where  the  power  is  thus 

Chicago,  175111.  278;  Blount  v.  People,  fective  engineer's  certificate  cannot 
188  111.  538;  Gage  v.  People,  207  111.  constitute  the  basis  of  a  valid  assess- 
61 ;  Thompson  v.  People,  207  111.  ment  Uen.  Ryan  v.  Altschul,  103  Call 
334.  Assessment  cannot  be  coUater'  174;  Rauer  v.  Lowe,  107  Cal.  229; 
ally  aUacked  for  insufficient  description  Warren  v.  Ferguson,  108  Cal.  535; 
of  property  and  of  the  improvement.  Frenna  v.  Sunn^de  Land  Co.,  124 
Jebb  V.  Sexton,  84  111.  App.  45,  citing  Cal.  437.  Sufficiency  of  confirmation 
Cobum  V.  Litchfield,  132  Mass.  449,  of  engineer's  report.  Auditor-General 
and  People  v,  Lingle,  165  111.  65.  See  v,  Hoffman,  132  Mich.  198. 
also  Perry  v.  People,  206  111.  334.  The  function  of  conmussioners  to 
The  defence  that  a  provision  of  an  assess  damages  and  benefits  for  a  local 
ordinance  is  without  statutory  author-  improvement  is  judicUd,  with  the  con- 
ity  and  not  within  the  power  of  the  secjuences  which  attach  to  this  propo- 
council,  or  that  the  ordinance  docs  not  sition,  such  as  that  the  commission- 
comply  with  a  positive  requirement  ers  shall  have  no  special  interest  in  the 
of  the  statute  necessary  to  make  a  assessment,  etc.  State  v.  Crawford, 
valid  enactment,  is  available  on  applir  36  N.  J.  L.  394.  Under  the  special 
cation  for  judgment  of  sale.  Culver  v.  act  in  question  in  the  case  it  was  held 
People,  161  lU.  89;    Mansfield  v.  Peo-  fatal  to  a  special  assessment  that  the 

f)le,  164  111.  611;  Cass  v.  People,  166  commissioners  did  not  take  the  oath 
11.  126;  Hull  V.  People,  170  III.  246.  required  by  statute;  and  it  was  also 
Resolution  of  Intention.  Work  must  held  fatal  that  the  commissioners  did 
be  sufficiently  described  by  resolution  not,  in  fact,  have  any  meeting  at  a  pub- 
of  intention.  Wliite  v.  Harris,  116  Cal.  lie  place  at  the  time  named  in  the  notice 
470;  Schwiesau  v.  Mahon,  128  Cal.  of  the  assessment.  Wheeler  v.  Chicago, 
114;  Fay  v.  Reed,  128  Cal.  357;  Wil-  57  lU.  415;  State  v.  Perth  Amboy,  38 
liamson  v.  Joyce,  137  Cal.  107;  Wil-  N.  J.  L.  425.  Commissioners'  report 
liamson  v.  Joyce,  140  Cal.  669;  San  must  show  that  they  have  determmed 
Jose  Imp.  Co.  v.  Auzerais,  106  Cal.  the  value  of  the  lot  assessed,  when  by 
498;  Buckman  v.  Hatch,  139  Cal.  53.  statute  the  assessment  must  not  ex- 
Sufficiency  of  description  in  resolu-  ceed  one  half  the  value  of  the  lot. 
tion  of  intention.  Cohen  v.  Alameda,  Matter  of  New  York  City,  83  N.  Y. 
124  Cal.  504 ;  Haughawout  v.  Hubbard,  App.  Div.  513. 

131  Cal.  675;    Belser  v.  Allman,  134        Assessment    Roll,  etc.     The   assess- 

Cal.  399;  King  r.  Lamb,  117  Cal.  401 ;  ment  must  show  on  its  face  that  it  was 

Boehme    v.   Monroe,    106  Mich.  401 ;  made  according  to  the  rule  prescribed. 

Voghtr.  Buffalo,  133  N.Y.  463;  Dela-  Davis    v,    Litchfield,     145    lU.    313; 

ware  &  H.  Canal  Co.  v.  Buffalo,  39  Stebbins  v.  Kay,  123  N.  Y.  31 ;  Wood 

N.  Y.  App.  Div.  333;  Clinton  v.  Port-  v.  Galveston,  76  Tex.  126  (holding  that 

land,  26  Orcg.  410.  compliance   with   the   provision   of  a 

Where  a  charter  does  not  require  charter  that  two-thirds  of  the  alder- 

the  paving  material  to  be  specified  in  men  must  vote  for  the  improvement 

the  resolution  of  intention,  it  is  not  must  be  affirmatively  shown);    Blan- 

necessary  to  do  so.     Waco  v.  Cham-  chard  v,  Barre,  77  Vt.  420;    Lieber- 

berlain,  92  Tex.  207.    A  description  of  mann    v.    Milwaukee,    89    W^is.    336; 

the  work  as  "grading"  and  *  macad-  Hayes   v,   Douglas  County,    92   Wis. 

amizing"  instead  of   "regrading"  and  429. 

*'  remacadamizing  "      held      sufficient.        \Miere  the  statute  required  that  the 

Wells  V.  Wood,  114  Cal.  255.     A  city  cost  of  paving  to  be  apportioned  ac- 

council  has  no   iurisdiction  to  order  aa-  cording    to    frontage,    an    assessment 

ditional  work  which  was  not  included  according  to  superficial  area  was  held 

in   the   resolution    of   intention;     the  invalid.     Barber  Asphalt  Pav.  Co.  r. 

inclusion  of  the  cost  of  such  additional  Watt,  51  La.  An.  1345.    Necessity  for 

work   vitiates   the   entire   assessment,  authentification    and    certification    of 

Piedmont  Paving  Co.  v.  Allman,  136  assessment  roll.    Hamilton  v.  Chopard, 

Cal.  88.  9  Wash.  352.     Sufficiency  of  certifi- 

Enginecr*s  report.     Sufficiency,  see  cate   to   assessment   roll.      Nelson   r. 

Voght  V,  Buffalo.  133  N.  Y.  463.    De-  Saginaw,  106  Mich.  659.    Assessment 
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timited,  it  is  not  ordinarily  enlarged  by  implication  by  other  provi- 
sions of  the  charter,  general  in  their  nature,  conferring  the  power 

roll  not  signed  by  board  of  assessors  ance  with  the  specifications  contained 
makes  the  assessment  void.     Thomp-  in  a  contract  for  street  improvements 
son  r.  Detroit,  114  Mich.  502.     Dele-  is  required  before  tax  bills  issued  to 
^te  mav  not  sign  name  of  president  the  contractor  to    pay   therefor    arc 
oC  board  of  public  works  to  tax  bills  collectible.    Heman  v.  Gerardi,  96  Mo. 
or  compute  the   tax.     McQuiddy   v,  App.   231.     As  the  right   to   levy  a 
Mneyaid.  60  Mo.  App.  610;    Dollar  special  tax  or  special  assessment  for  a 
R&v.  Bank  v.  Ridge,  62  Mo.  App.  324 ;  local  improvement  is  purely  statutory, 
Menefee  r.  Bell,  62  Mo.  App.  659.  it  is  held  in  lUinoia  that  a  statutory 
The  failure  of  a  city  clerk  to  register  requirement  of  an  itemized  bill  of  the 
laz  bHU  for  special  assessments,  as  re-  cost  of  a  street  improvement,  showing 
quiied  b^  the  Missouri  statute,  does  in  separate  items  the  cost  of  grading, 
not  dcpnve  the  holder  of  his  right  to  materials,    laying    down,    and    super- 
compensation  for  labor  and  material,  vision  is  for  the  protection  of  the  prop- 
the  statute  being  directory.     Field  v.  erty  holder  ancf  cannot  be  dispensed 
Barber  Asphalt  Paving  Co.,  117  Fed.  with.    Holland  v.  People,  189  lU.  348; 
Rro.  925.  Meservey  v.  People,  208  111.  646. 

Desaription  of  property  assessed.  Prop-  The  statute  or  charter  may  expressly 
erty  assessed  for  taxes  must  be  de-  provide  that  **no  error  or  irregularity 
Knbed  so  as  to  be  capable  of  m  the  assessment  of  property  ^aU  in- 
identification  by  some  lawful  mode  validate  the  assessment  or  any  pro- 
such  as  a  government  survey  or  ceedings  under  same "  unless  the  party 
reference  to  an  authenticated  plat,  objecting  is  materially  injured  thereby, 
ot  by  metes  and  bounds;  unless  it  in  which  case  irregularities  are  not 
is  so  described  as  to  be  capable  of  jurisdictional.  Burlington  v.  Quick, 
such  identification,  the  assessment  and  47  Iowa,  222;  Ottumwa  B.  &  C.  Co. 
judgment  will  be  void.  People  v.  v,  Ainley,  109  Iowa,  386;  Kansas 
Chicago  &  A.  R.  Co.,  96  III.  369;  Town  Co.  v,  Argentine,  5  Kan.  App. 
Ptople  I?.  Dragstran,  100  111.  286;  50;  Gleason  v.  Barnett,  106  Ky.  125; 
People  r.  Eggcrs,  164  111.  515;  People  Frankfort  v.  Farmers'  Bank  of  Ken- 
r.  OifFord,  166  111.  165;  Upton  v.  tucky  (Ky.),  61  S.  W.  Rep.  458;  State 
People,  176  111.  632.  In  California,  v.  Blake,  86  Minn.  37.  Technical  ir- 
tU  that  is  necessary  is  that  the  de-  regularity  held  insufficient  to  vitiate 
Kription  be  sufficient  to  identifv  the  proceeding  in  the  absence  of  e\^dencc 
Una  assessed,  and  that  the  "  relative  of  injury  to  owner  of  property  assessed, 
location  of  each  lot  to  the  work  done"  Voght  v.  Buffalo,  133  N.  Y.  463. 
be  shown.  Himmelmann  v.  Bateman,  The  burden  of  shounng  fatal  defects 
aO  Cal.  11 ;  San  Francisco  v,  Quackcn-  in  the  proceedings  held  to  be  upon  the 
bush,  53  Cal.  52 ;  Norton  v,  Courtney,  party  seeking  to  emoin  the  collection 
d3  Cal.  691 ;  Neilson  v,  Lee,  60  Cal.  of  the  assessment.  Parrot te  v,  Omaha, 
555;  Gillis  v.  Cleveland,  87  Cal.  214;  61  Neb.  96.  But  when  a  lien  is  sought 
McDonald  v.  Conniff,  99  Cal.  386;  to  be  enforced  against  real  estate,  or 
I)iggins  V.  Ilartshome,  108  Cal.  154;  a  sale  made  thereof  for  non-payment 
Blanchard  v.  Ladd,  135  Cal.  214.  In-  of  special  taxes  or  assessments,  he  who 
sufficient  description  of  property  as  asserts  the  lien  and  seeks  to  enforce  it 
"Tract  of  Land,  north  side,  between  has  the  burden  of  showing  the  validity 
front  St.  and  O.  and  M.  R.  R."  of  the  tax  lien.  Smith  v.  Omaha,  49 
Becker  r.  Baltimore  &  O-  S.  W.  R.  Neb.  883;  Leavitt  v.  Bell,  55  Neb. 
Co.,  17  Ind.  App.  324.  As  to  suffi-  57;  Equitable  Trust  Co.  v.  O'Brien, 
cieney  of  descriptionf  see  also  Audit<)r  55  Neb.  735;  Merrill  v.  Shields,  57 
Cieneral  V.  Calkins,  136  Mich.  1 ;  Walker  Neb.  78;  Grant  v,  Bartholomew,  58 
f.  Detroit,  136  Mich.  6.     Estoppel  to  Neb.  839. 

question  description  of  property  as-  In  Kentucky  it  is  held  that  an  as- 

Eeased  in  assessment  roll  by  payment  sessment  for  unproving  or  construct- 

of  assessment  for  year  by  same   de-  ing  a  street  or  alley  "wM  not  be  dis- 

Kription.     Harts  v.   People,   171   111.  turbed  unless  it  affirmatively  appears 

573;   Harts  r.  People,  171  lU.  458.  that    under    a    different    and    proper 

In    Missouri,    substantial    compli-  method  of  assessment  the  defendant 
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to  make  contracts  or  to  incur  liabilities,  or  even  giving  authority 
to  make  improvements,  or  to  erect  usual  or  ordinarj'  build- 
ings/ But  special  authority  to  borrow  money  for  a  designated  pur- 
would  be  charged  materially  less.  $930.45  was  all  that  could  be  levied 
McHenry  v.  Selvage,  99  Ky.  232;  on  such  grand  list  at  the  rate  of  ten 
Barber  Asphalt  Pa  v.  Co.  v.  Gaar,  115  mills  on  the  dollar,  the  agreement  for 
Ky.  334;  Barret  v.  Falls  City  Artifi-  the  building  of  the  jail  and  payment 
cial  Stone  Co.  (Ky.).  52  S.  W.  Rep.  therefor  was  void  as  respected  the 
947;  Chawk  v.  Seville  (Ky.),  56  S.  W.  county.  Johnston  v.  Becker  County, 
Rep.  414;    Levi  v.  Coyne  (Ky.),  57  27  Blinn.  64. 

S.  W.  Rep.790;  Button  v.  Cast  (Ky.),  A    statute    of   Iowa   authorized    a 

73  S.  W.  Rep.  1014;  Snyder  v.  Barber  tax  of  six  mills  on  the  dollar  for  ordi- 

Asphalt  Pav.  Co.  (Kv.),  73  S.  W.  Rep.  nary  county   revenue.    The  Supreme 

1118;   Zender  v.  Barber  Asphalt  Pav.  Court  of  the  United  States  held  that 

Co.  (Ky.),  74  S.  W.  Rep.  201 ;  Schuster  where  it  appeared  that  the  entire  col- 

V.  Barber  Asphalt  Pav.  Co.  (Ky.),  74  lection  was  needed  for  the  current  ex- 

S.  W.  Rep.  226;  Baldrick  v.  Oast  (Ky.),  penses  of  the  county,  the  Circuit  Court 

79  S.  W.  Rep.  212.    This  is  also  the  of  the  United  States  was  not  justified 

rule  in  New  Jersey.    Righter  v.  Newark,  in  awarding  a  mandamus   to  compel 

45  N.  J.  L.    104;    Davis  v.  Newark,  the  levy  of  an  amount  to  pay  a  judg- 

54  N.  J.  L.  144,  147;    Humphreys  v.  ment  recovered   against   tne   countv. 

Bayonne,  60  N.  J.  L.  406.  Qay  County  v.  McAle6r,  115  U.  S.  616. 

*  Benoist  r.  St.  Louis,  19  Mo.  179;  -Ante,    chapter    on    Contracts;     po»t, 

Clark    r'.    Davenport,    14    Iowa,    494;  chapter    on    Mandamus.      Under    the 

learned  i*.  Burlington,  2  Am.  Law  Reg.  statute  of  Georgia  limiting  the  power 

(n.  8.)  394,  and  note;  Leavenworth  v.  of    municipal    corporations    to    lew 

Norton,  1  Kan.  432 ;   Bumes  v.  Atchi-  taxes  for  "  ordinary  current  expenses,^' 

sou,  2  Kan.  454.     But  see  Common-  the  cost  of  fitting  up  a  building  for 

wealth    V,    Pittsburgh,    34    Pa.    496;  city  purposes  was  held  to  be  a  neces- 

Amey    v.   Allegheny   City,   24    How.  sary  expense  which  could  lawfully  be 

(U.  S.)  364;  Fosdick  v.  Perrysburg,  14  included  in  the  tax.    Rome  v.  McWil- 

Ohio  St.  472;    Butz  v.  Muscatine,  8  liams,  67  Ga.  106.     Where  by  charter 

Wall.  (U.  S.)  575;   Quincy  v.  Jackson,  the  right  to  tax  was  limit^ni  to  one  per 

113   U.   S.    332,    noted   infra;    ante,  cent  per  annum  on  all  taxable  propertv, 

§§  322,  1377,  1380.  and  a  levy  of  three  mills  was  required 

Statutory  limitations  on  the  rate  or  to  be  made  to  meet  interest  on  the 
amount  of  taxation.  Under  the  Minne-  bonded  debt,  the  Supreme  Court  of 
sota  statute  as  to  limitation  upon  the  the  United  States  held  that  the  dis- 
rate of  taxation^  the  plaintiff  and  a  position  of  the  remaining  seven-tenths 
board  of  county  commissioners  en-  was  within  the  discretion  of  the  coun- 
tered into  a  contract  in  writing,  whereby  cil,  and  was  not  subject  to  judicial 
the  former  agreed  to  build  a  jail  for  order  in  advance  of  an  ascertained 
the  use  of  the  county,  to  be  completed  surplus.  East  St.  Louis  v,  Zebley,  110 
by  July  1,  1873,  the  latter  party  agree-  U.  S.  321,  and  see  East  St.  Louis  r. 
ing  to  pay  therefor  $1,300,  in  county  Underwood,  105  111.  308;  Weber  r. 
orders,  upon  the  completion.  It  was  Traubel,  95  111.  427;  postfi  1508;  ante, 
held:   1,   that  the  agreement  to  issue  §322. 

the  county  orders,   if  vahd,  was  the  A  special  act  authorizing  a  munici- 

incurring  of  a  pecuniary  liability  on  pality  to  issue  bonds  in  payment  of  a 

the  part  of  the  county ;  2,  that  in  con-  railroad   subscription,   held   to  confer 

sideriiig  whether  a  pivci^  amount  of  authority  to  levy  taxes  for  payment  of 

pecuniary  liability  could  be  incurred,  the  debt  in  excess  of  the  limit  of  taxa- 

the  county  board  was  bound  to  inquire  tion  authorized  by  the  charter  for  ordi- 

whether  such  amount  of  money  could  nary  municipal  purp>o6e8;  distinguish- 

be  raised  by  a  levy  of  prescribed  num-  ing  United  States  v.  Macon  County,  99 

ber  of  mills  on  a  dollar  of  the  taxable  U.  S.  582;  Ouincy  r.  Jackson,  113  U.  S. 

property  of  the  county^  as  the  same  ap-  332.    See  also  on  this  subject.  United 

peared  upon  the  subsisting  grand  list  States  v.  New  Orleans,  98  U.  S.  381, 

of  the  county,  which  was  in  this  case  393 ;  Ralls  County  Ct.  r.  United  States, 

the  grand  list  made  in  1872;  3,  tliat  as  105  U.  S.  733,  735;    Parkersburg  r! 
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pose  may,  and  if  such  be  the  legislative  intention  will,  impliedly 
repeal,  pro  ianto,  existing  charter  limitations  upon  the  rate  of  taxa- 
tion/ Where  the  charter  limit  as  to  the  amount  of  taxes  or  rate  of 
taxation  for  any  given  year  is  not  exceeded,  there  may  be  different 
levies  of  taxes  in  the  same  year,  which,  where  the  charter  is  silent  on 
the  point,  may  be  either  a  fiscal  year  or  calendar  year,  in  the  discre- 
tion of  the  council.' 

§  1404  (770).  General  Revenue  Laws  and  Special  Charter  Provi- 
sions construed.  —  The  general  statutes  of  every  State  contain 
elaborate  revenue  laws,  declaring  what  property  is  taxable  and  in 
what  manner  it  shall  be  taxed;  but  municipalities,  as  we  have 
seen,  must  have  a  clear  grant  of  power  to  authorize  them  to  levy 
and  collect  taxes,  and  the  manner  in  which  it  is  conferred  often 
leaves  it  to  be  determined  by  judicial  construction  how  Jar  the  pro- 
visions of  the  general  law  apply  to  municipal  corporations.  The 
ordinary  principles  of  construction,  where  there  is  a  conflict  be- 
tween the  general  and  special  legislation,  have  been  referred  to 
in  a  previous  chapter.'  In  some  instances,  municipal  charters  have 
been  held  to  authorize  the  corporations  to  tax  in  a  different  mode, 
or  upoi\  different  principles,  from  that  adopted  by  the  legislature  in 
respect  to  State  taxation.^ 

§  1405  (771).  Same  Subject.  General  Law  held  not  to  limit  Ohar- 
t«r  Power.  —  In  Virginia,  the  general  laws  imposing  taxes  for  the 

Brown,  106  U.  S.  487,  501;  Scotland  or  amount  of  levy,  the  city  council, 
County  Ckmrt  v.  United  States,  140  on  ascertaining  that  the  first  levy  will 
U.  S.  41.  prove  insufficient,  may  levy  an  addi- 

^  Ante,  i  322.  and  cases  there  cited,  tional  tax  during  the  same  year. 
In  Commonwealth  v.  Pittsburgh,  34  Municipality  No.  2  v.  Orleans  Cot. 
Pa.  496,  above  cited,  a  city,  by  a  Press  Co.,  6  Rob.  (La.)  411. 
special  act  of  the  legislature,  was  '  Ante,  chap.  vii.  §  235,  and  cases 
authorized  to  create  a  large  debt  for  a  cited;  State  v.  Branin,  23  N.  J.  L.  485. 
particular  purpose,  to  borrow  money  *  Adams  v.  Somerville,  2  Head 
therefor,  and  to  make  provision  for  (Tenn.),  363;  Columbia  v.  Beasly,  1 
the  payment  thereof  by  the  assess-  Humph.  (Tenn.)  232,  240;  Shoalwater 
ment  and  collection  of  such  tax  as  v.  Armstrong,  9  Humph.  (Tenn.)  217; 
miglit  be  necessary  therefor;  this  was  Glass  v.  White,  5  Sneed  (Tenn.),  475. 
held,  as  respects  the  particular  debt  Instances  of  general  law  not  a-pplying  to 
thus  createa,  to  be  a  repeal  of  any  cities.  Langdon  v.  N.  Y.  Fire  Dept., 
pre-existing  restrictions  upon  the  power  17  Wend.  (N.  Y.)  234;  Furman  v. 
of  ta3tation.    Sqb  *upra,  §§  1377,  1380.   Knapp,  19  Johns.  (N.  Y.)  248;    Mu- 

'  Benoist  v.  St.  Louis,  19  Mo.  179.  nicipality  No.  2  v.  N.  O.  &  Car.  R.  R. 
But,  in  the  aggregate,  the  charter  Co.,  10  Rob.  (La.)  187;  Municipality 
limit  muBt  not  be  exceeded.  Ih.  The  No.  2  v.  Com.  Bank  of  N.  O.,  5  Rob. 
levy  of  a  municipal  tax  exceeding  the  (La.)  151.  See  Saunders  v.  McLin,  1 
mggregate  amount  limited  by  the  Ired.  L.  (N.  Car.)  572;  Kansas  City  v. 
charter  for  a  single  year  is  illegal,  and  Johnson,  78  Mo.  661 ;  Savannah  v. 
cannot  be  sustained.  Wattles  v.  La-  Jesup,  106  U.  S.  563;  supra j  §§  236, 
peer,  40  Mich.  624.  Where  there  is  no  note,  1376,  note, 
restriction  in  the  charter  as  to  the  time 
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support  of  the  State  government  required  railroad  companies  to  paj 
into  the  State  treasury,  for  every  passenger  transported,  one  mill  foi 
every  mile  of  transportation,  and  then  provided  that  "every  com- 
pany paying  such  tax  shall  not  be  assessed  with  any  tax  on  its  lands 
buildings,  or  equipments."  The  charter  of  a  city  in  that  State  gave 
it  power  to  "raise  money  by  taxes  for  the  use  of  the  city,  provided 
the  laws  for  that  purpose  be  not  repugnant  to  the  laws  of  the  State.'' 
It  was  held  that  the  general  tax  law  was  intended  to  refer  only  tc 
State  taxation,  and  did  not  extend  to  municipalities;  that  the  pro- 
viso in  the  city  charter  did  not  limit  the  power  of  the  city  to  tax 
only  such  property  or  subjects  as  are  taxed  by  the  State ;  and  that, 
under  the  above-mentioned  power  in  its  charter,  the  city  could  ta-T 
the  real  estate  and  personal  property  of  the  company  permanently 
located  therein;  and  the  opinion  was  expressed  that,  as  the  resi- 
dence or  domicile  of  the  company  was  in  tfiat  city,  it  could  also  tax 
the  rolling  stock  employed  on  the  road  of  the  company.* 

§  1406  (772).  Charter  Power  held  to  refer  to  General  Law. — 
But  authority  conferred  by  the  charter  of  a  village  corporation  to 
assess  taxes  "upon  the  freeholders  and  inhabitants  of  said  village 
according  to  law,**  means  according  to  the  provisions  and  principles 
of  the  general  tax  law  in  force  at  the  time  the  assessment  is  made.^ 

»  Orange  &  A.  R.  R.  Co.  v.  Alcxan-  Co.  v.'Buffalo,  20  X.  Y.  381, 3S8.  In  tWi 
dria,  17  Gratt.  (Va.)  176 ;  ante,  §  235.        last  case,  p.  391,  Denio,  C.  J.,  lays  dowi 

■  Ontario  Bank  r.  Bunnell,  10  Wend,  this  proposition:  "Where  the  general 
(N.  Y.)  ISO;  approved,  Buffalo  v:  Le  law  is  made  applicable  [to  mumcipali- 
Uouteulx,  15  N.  \ .  451,  455;  American  ties]  in  this  way  [that  is,  by  words  ol 
Transp.  Co.  v.  Buffalo,  20  N.  Y.  381,  reference  to  the  general  laws  containec 
391,  per  Denio,  J.;  State  Bank  of  In-  in  their  charters],  any  change  in  the 
diana  v.  Madison,  3  Ind.  43;  Gardner  general  law  would  produce  a  corre 
V.  State,  21  N.  J.  L.  557;  ante,  §  235.     sponding  chan^  in  the  method  of  taxa- 

"There  are  numerous  bodies  in  this  tion  by  mumcipal  corporations,  th< 
State,  like  the  village  in  question,  which  reference  being  to  the  law  as  it  shal 
possess  to  a  limited  extent  the  power  exist  for  the  time  being."  Same  prin 
of  local  taxation,  and,  I  presume,  in  ciple.  Ontario  Bank  v.  Bunnell,  1( 
every  instance  the  principles  and  mode  Wend.  (N.  Y.)  186;  Buffalo  v.  Ia 
of  imposing  a  tax  are  ascertained  by  Couteulx,  15  N.  Y.  451;  Davenpor 
reference  to  the  general  law;  and  we  v.  Miss.  &  Mo.  R.  R.  Co.,  16  Iowa,  34S 
should  lament  to  be  obliged  to  give  to  The  view  of  Wright  and  Dillon,  JJ.,  ii 
their  several  powers  such  a  construe-  the  case  last  cited,  was  subscqiientb 
tion  as  would  prevent  a  participation  adopted  by  the  Supreme  Court.  Dun 
in  the  improvements  of  the  system  of  leith  &  D.  Br.  Co.  v.  Dubuque,  32  Iowa 
taxation  which  are  made  from  time  to  427 ;  State  v.  Mt.  Pleasant,  8  Rich.  L 
time,  and  to  be  found  only  in  the  gen-  (S.  Car.)  214.  Where  a  city  is  au 
eral  law  on  the  subject."  Per  Nelson,  thorized  "to  levy  a  tax  upon  the  tax 
J.,  in  Ontario  Bank  v.  Bunnell,  10  payers  of  the  city,  taxable  under  tin 
Wend.  (X.  Y.)  186;  ante,  §  235.  revenue  laws  of  the  State,"  such  ta3 

How  far  the  general  laws  of  the  State  must  be  levied  upon  the  same  person 
in  regard  to  taxation  apply  to  villages,  and  property  as  prescribed  by  the  Stat< 
towns,  and  cities,  see  Troy  v.  Mutual  revenue  laws.  The  phrase  taxpayer. 
Bank,  20  N.  Y.  3S7;  American  Transp.   of  the  city,  taxable  under  the  revenw 
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So  authority  in  the  charter  of  a  city  to  ''  assess  all  taxable  real  and 
personal  property  within  the  city"  refers  to  the  general  State  law  to 
ascertain  what  kind  of  property  is  subject  to  taxation,  and  the  cor- 
poration has  power  to  assess  not  only  what  was  then  taxable,  but 
also  whatever  might  afterwards  be  made  subject  to  taxation  by  any 
general  statute.^ 

§  1407  (762).  Bead  Taxes  and  Oompulsory  Street  Labor.  —  In 
a  previous  chapter,  the  subject  of  municipal  authority  over  streets, 
and  also  over  roads  and  highways  within  the  corporate  limits 
of  municipalities,  has  been  considered.^  Special  provision  for 
road  or  street  labor  is  not  unfrequently  made  in  charters;  and 
unless  there  be  some  restrictive  constitutional  provision,  the  legisla- 
ture may  empower  the  municipal  authorities  to  require  the  inhabit- 
ants to  pay  road  taxes,  or  perform  road  labor,  which  is  in  effect  a 
tax.^    Not  only  so,  but  the  legislature  has  the  constitutional  power 

laws  of  the  State,"  designates  both  the  tion  in  respect  to  the  rule  of  apportion- 
person  and  subject  of  taxation.  Bar-  ment  of  the  public  burdens.  Burling- 
ret  r.  Henderson,  4  Bush  (Ky.),  255.       ton  &  M.  R.  R.  Co.  v.  Lancaster  County, 

'  Buffalo  V.  Le  Couteulx,  15  N.  Y.  4  Neb.  293. 
451;  Ontario  Bank  v.  Bunnell,  10  '  It  has  been  held  that  compulsory 
Wend.  (N.  Y.)  186,  supra;  Davenport  hbor  upon  the  public  roads  is  not  a  tax, 
r. Miss,  k  Mo.  R.  R.  Co.,  16  Iowa,  348;  but  dLdidy  like  service  upon  juries,  &c., 
<«pra;  8.  p.  Tackaberry  v.  Keokuk,  32  which  may  be  recjuired  to  be  rendered 
Iowa,  155;  Lot  v.  Ross,  38  Ala.  156,  to  the  State  without  compensation, 
construing  the  words  "taxable  prop-  Pleasant  v.  Kost,  29  III.  490;  Fox  v. 
^y."  But  in  South  Carolina,  in  cases  Rockford,  38  III.  451 ;  Dale  v.  Irwin, 
arising  under  the  charter  of  the  city  of  78  III.  170,  183;  State  v.  Sharp,  125 
Charleston,  which  is  authorized  *'  to  N.  Car.  628.  But  other  cases  seem  to 
assess  those  who  hold  taxable  property  assimilate  the  burden  or  obligation  to 
vithin  the  same,"  the  words  taxable  taxation.  A  statute  which  requires 
property"  were  construed  "to  mean  compulsory  road  labor  by  the  resi- 
f^Vrowrty  not  exempt  by  law  from  tax-  dents  of  the  road  districts,  with  the 
fl^,  whether  the  State  taxes  the  priN^lege  of  providing  a  substitute  or 
5«^cular  kind  of  property  or  not  for  paying  a  stipulated  sum  in  lieu  of  per- 
fctate  purposes.  The  words  are  not  sonal  service,  is  not  "levying  taxes 
equiv Jent  to  the  phrase,  "  property  by  the  poll "  within  the  prohibition  of 
taxed  bv  the  State " ;  hntmuBref  State  the  Maryland  Constitution.  Short  v. 
'•(Weston  Council,  10  Rich.  L.  240;  State,  80  Md.  392.  See  to  the  same 
(^le8t<Mi  V.  St.  Philip's  Church,  1  effect  under  the  Ohio  Constitution, 
McMul.  Eq.  (S.  Car.)  139;  State  v.  Dennis  v.  Simon,  51  Ohio  St.  233.  But 
(Wlesrton,  4  Strob.  L.  (S.  Car.)  217;  in  Nevada,  it  was  held  that  the  pcr- 
^tate  r.  Cliarleston,  1  Mill  Const.  (S.  formance   of   road   duty,    although   a 


(Wleston,  2,  Speers  L.  (S.  Car.)  719;  annual  road  tax  of  four  dollars  imposes 

^^•623.  a  capitation  or  poll  tax,  and  comes 

'  ArUe.  chap.  xxiv.  §§  1120  et  seq.  withm  constitutional  provisions  regu- 

A  uniform  road  land  **  tax  of  four  lating  the  amount  of  the  poll  taxes  and 

doQars  to  each  quarter  section  of  land,"  their  application.    Hassett  v.  Walls,  9 

"respective  of   value,   was  sustained,  Nev.  387.     In  Lewin  v.  State,  77  Ala. 

tliere  b^g  no  constitutional  limita-  45,  the  word  ^^road-tax^'  in  a  statute 
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to  authorize  a  city  corporation  to  levy  taxes  or  expend  money  to 
improve  public  roads  outside  of,  but  leading  into,  the  city.^  And  the 
grant  in  the  charter  of  a  city  of  power  to  require  road  labor  from 
all  male  residents,  between  certain  ages,  is  not  an  infringement  of  the 
provision  of  the  State  Constitution  which  requires  "that  the  mode 
of  levying  a  tax  shall  be  by  valuation,  so  that  every  person  shall 
pay  a  tsoC  in  proportion  to  the  value  of  hb  property,"  the  court 
being  of  the  opinion  that  this  clause  was  intended  to  direct  a  uni- 
form mode  of  taxing  property,  but  not  to  deprive  the  legislature  of 
the  power  to  resort  to  other  species  of  taxation  if  it  saw  fit  to  do  so.' 

conferring  certain  exemptions  was  con-  Necessity  and  sufficiency  of  notice  to 
St  rued  as  meaning  road-duty,  any  other  perform  road  labor.  See  State  v.  Wain- 
interpretation  of  the  word  depriving  it  wnght,  60  Ark.  280;  Sims  v.  Hutchc- 
of  all  operative  effect.  son,  72  Ga.  437 ;  McDonald  r.  Madison 

The  compulsory  performance  of  County,  43  III.  22;  Chicago  &  N.  \V.  R. 
road  work  upon  an  assessment  payable  Co.  v.  People,  171  111.  525;  Chicago  & 
in  labor  is  not  involuntary  servitude  N.  W.  R.  Co.  v.  People,  183  111.  19i5; 
within  the  meaning  of  constitutional  Chicago  &  E.  I.  R.  Co.  v.  People,  200 
provisions  prohibiting  such  servitude.  III.  237;  State  r.  Yotlcr,  129  N.  Car. 
In  re  Dossier,  35  Kan.  678.  See  also  544;  State  v.  Telfair,  130  N.  Car.  64:>. 
State  V.  Topeka,  36  Kan.  76;  In  re  Indictment  for  neglect  to  perform  rtxid 
McCort,  52  Kan.  18;  Topeka  v.  Bout-  duty.  See  State  v.  Sharp,  125  N.  Car. 
well,  53  Kan.  20;  Dennis  v.  Simon,  628.  Enforcement  of  road  labor  by 
51  Ohio  St.  233.  Labor  on  the  roads  fine.  See  State  v.  CJox,  52  La.  An.  2049. 
is  a  "necessary  expense"  within  the  To  enable  it  to  enforce  street  labor  or 
meaning  of  the  provisions  of  the  North  the  payment  of  a  tax  in  Ueu  thereof, 
Carolina  Constitution,  and  the  lev}r  of  a  city  may  by  ordinance  reouire  that 
a  tax  therefor  may  be  authorized  with-  boarding-house  keepers  shall  furnish 
out  a  previous  vote  of  the  people,  the  names  of  boarders.  Topeka  r. 
Crocker  v.  Moore,  140  N.  Car.  429.  As  Boutwell,  53  Kan.  20.  Adoption  of 
to  the  constitutionality  of  a  special  money  tax  by  municipality  in  lieu  of 
system  for  working  roads  under  the  road  labor  under  enabling  statute. 
North  Carolina  Constitution,  see  State  See  Crai^'ford  v.  Crow,  114  Ga.  282; 
V.  Godwin,  123  N.  Car.  697.  A  highr  Haisten  v.  Glower,  114  Ga.  992;  Mc- 
way  tax  cannot  be  imposed  without  Ginnis  v.  Ragsdale,  116  Ga.  245;  Gor- 
express  legislative  authority.  Ryer-  don  Count v  Road  Com'rs  r.  Bums, 
son  V.  Laketon,  52  Mich.  509.  Being  118  Ga.  112;  Maxwell  r.  Willis,  123 
the  performance  of  a  duty,  according  Ga.  319;  Ryerson  v.  Laketon,  52  ^iich. 
to  the  decisions,  sickness  causing  in-  509.  Perrizo  v.  Stephenson,  141  Mich, 
ability  to  perform  road  labor,  is  a  fuU    167. 

defence  to  an  indictment  for  neglect-  *  Skinner  v.  Hutton,  33  Mo.  244. 
ing  to  do  so.  State  v.  Covington,  125  The  legislature  of  the  State  has  th? 
N.  Car.  641.  Under  a  statute  which  power,  unless  expressly  restrained  by 
requires  labor  of  "able  bodied"  per-  the  Constitution,  to  authorize  a  mii- 
sons,  a  person  who  is  unable  to  per-  nicipal  corporation  to  le\'y  a  tax  upon, 
form  the  labor  is  not  liable.  Martin  or  require  a  license  from,  persons  using 
r.  (ladd,  31  Iowa,  75.  See  further  as  the  paved  streets  of  a  city,  for  the  pur- 
to  liability  to  road  duty  under  statute,  pose  of  keeping  the  same  in  repair. 
Fanning  r.  Wilkes  County,  119  Ga.  Chess  v.  Birmingham,  1  Grant  (Pa.) 
315.  Persons  temporarily  sojourning  Cas.  438;  BrookljTi  v.  Breslin,  57 
within  a  town  are  not  subject  to  road  N.  Y.  591.  See  Bennett  v.  Birminp- 
duty.  Chinese  Tax  Cases,  14  Fed.  ham,  31  Pa.  15;  ante,  §  1164;  poet, 
Rep.  338;  Spann  v.  State,  14  Ala.  588;   §  1412. 

Taylor  v.  State,  147  Ala.  131;  State  v,        *  Sawyer  v,  Alton,  4  111.  130;  Tip- 
Hinton,   131   \.  Car.  770.     Compare  ton  v.  Norman,  72  Mo.  380. 
State  V,  Johnston,  118  N.  Car.  1188. 
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Power  to  the  corporate  authorities  of  a  town  ''  to  make  such  rules, 
orders,  r^ulations,  and  ordinances  as  to  them  shall  seem  meet  for 
repairing  streets,"  was  held,  in  view  of  the  general  legislation  on 
the  same  subject,  to  give  authority  to  require  the  inhabitants  comr- 
pulsorUy  to  labor  on  the  streets  for  the  purpose  of  repairing  them, 
and  this,  although  there  was  also  express  power  (regarded  by  the 
court  as  cumulative)  to  levy  a  tax,  to  be  expended,  among  other 
purposes,  for  street  repairs/ 

Under  a  constitutional  provision  requiring  "all  taxes  to  be  as 
neariy  equal  as  may  be,"  the  legislature  may  authorize  the  levy  of 
fdH-iaz  by  municipal  corporations,  and  may  exempt  the  members 
of  fire  companies  from  the  payment  of  such  tax,  —  this  construction 
being  aided  by  the  long  acquiescence  of  the  people  in  laws  and 
diarters  authorizing  such  taxes.' 

§1408  (768).  Taziiig  and  Police  Powers  diBtin^ruislied ;  Scope  of 
Power  to  license  Occnpationa.  —  The  taxing  power  is  to  be  distin- 
guishedThnn  the  jKjlice  fower,  the  general  nature  of  which  has  been 
before  adverted  to.*  The  power  to  license  and  regulate  particular 
branches  of  business  or  specified  matters  is  usually  a  police  power; 
but  when  license  fees  or  exactions  are  plainly  imposed  for  the  sole  or 
main  purpose  of  revenue,  they  are,  in  effect,  taxes.*  The  authority 
to  license  and  regulate  various  enumerated  matters  is  very  generally 

*  State  r.  Halifax,  4  Dev.  L.  (N.  Jackson  v.  State,  101  Tenn.  138.  Ex- 
Car.)  ^5.  emptions  of  railroad  employees  under 

'  Faribault  v.  Misener,  20  Minn,  raifroad  charters.  See  Johnson  v. 
396.  In  Thurston  County  v.  Tenino  State,  88  Ala.  176;  State  v.  Womble, 
Stone  (Juwrries,  44  Wash.  351.  it  was  112  N.  Car.  862. 

hdd  (citing  text),  that  the  Constitution  *  Ardey  chap.  viii.  {  141.  Index  — 
of  Washington  does  not  require  uni-  lAcenses ;  Police  Power  and  Regidations  ; 
fonnity  in  the  levy  of  poll-tajces;  and  Telegraph  and  Telephone  Companies. 
that  a  poll-tax  restricted  to  males  over  The  distinction  between  the  two  pow- 
twenty-one  years  and  under  fifty  years  ers  is  well  stated  by  Depxie^  J.,  State  v. 
was  based  on  a  reasonable  and  proper  Hoboken,  33  N.  J.  L.  280,  cited  infra; 
claudication,    and    was    valid.      But  supra,  §  1379. 

compare  State  v.  Ide,  35  Wash.  676,  *  Ante,  chap.  xvi.  §§  661-676;  Ward 
^bere  a  statute  imposing  a  poll-tax,   v,  Maryland,   12  Wall.    (U.  S.)   418, 


^  txernvtions  from  road  labor.  Conr  An  ordinance  prohibiting  all  persons, 
f^^iiUionalUy.  See  State  v.  Womble,  including  druggists,  from  selling  spirit- 
112  N.  Car.  862.  Exemptions  pro-  uous  liquors  without  having  first  ob- 
bibited  by  Mississippi  Constitution,  tained  a  license,  is  not  void  as  in  re- 
Chidsey  v,  Scranton,  70  Miss.  449.  straint  of  trade;  and  such  a  license 
Exemptions  to  members  of  fire  com-  may  be  exacted  as  a  condition  of  a 
^nies.  Lewin  v.  State,  77  Ala.  45;  druggist  doing  business,  it  being  re- 
Porter  V,  State,  141  Ind.  488;  Lecdy  quired  not  as  a  tax,  but  under  the 
r.  Bourbon,  12  Ind.  App.  486.  Mem-  police  power.  Roclicstcr  v.  Upman,  19 
ben  a  National  Gtuard  of  State.    See  Minn.  108;  anU,  {  276. 
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conferred  upon  the  municipal  councils,  and  there  is,  as  we  have  seen 
in  a  former  chapter,  some  difference  of  judicial  opinion  as  to  the 
extent  of  power  thus  conferred,  particularly  in  reference  to  using  it 
for  purposes  of  revenue.*  Ordinarily,  the  mere  power  to  license  or  to 
subject  to  police  regulations,  does  not  give  the  power  to  tax  dis- 
tinctly for  revenue  purposes;'  but  it  may  give  the  power  when 
such  appears  from  the  nature  of  the  subject-matter,  and  upon  the 
whole  charter  or  enactment,  to  have  been  the  legislative  intent,  but 
not  otherwise.'    Taxes  upon  occupations  or  businesses  are  usually 

»  Arde,  chap.  xvi.  §§  661-676,  and  field  v.  State,  42  Neb.  223;  Ben- 
cases  there  cited.  License  fee  for  carry-  son  v,  Hoboken,  33  N.  J.  L.  280 ;  North 
ing  on  a  business  or  vocation  is  a  tax  Hudson  County  R.  Co.  v.  Hoboken, 
omy  when  revenue  is  the  main  object  41  N.  J,  L.  71;  Muhlenbrinck  v. 
for  which  it  is  imposed.  St.  Louis  v.  Long  Branch  Com'rs,  42  N.  J.  L.  364; 
United  Railways  Co.,  210  U.  S.  266,  Clark  v.  New  Brunswick,  43  N.  J. 
273;  St.  Louis  v.  Spiegel,  75  Mo.  145,  L.  118;  Johnson  v,  Asbury  Park,  60 
146;  State  v,  Bengsch,  170  Mo.  81, 109.  N.  J.  L.  427,  430;  Blanke  v,  Hoboken 
The  distinction  between  "poUce  regu-  Board  of  Health,  64  N.  J.  L.  42;  Cape 
lation"  and  "taxation  for  revenue"  May  v.  Cape  May  Transportation  Co., 
is  fully  considered  and  illustrated  by  64  N.  J.  L.  80;  Fielders  v.  North 
Gray  m  his  recent  work  on  Limita-  Jersey  St.  R.  Co.,  68  N.  J.  L.  343,  357; 
Horis  of  Taxing  Power  and  Public  In-  State  v.  Bean,  91  N.  Car.  554;  State 
debtedness.  Index  —  Police  Power  and  v.  Moore,  113  N.  Car.  697;  Stull  r. 
Regulations;  Telegraph  and  Telephone  De  Mattos,  23  Wash.  71.  Index  — 
Companies.  "  When  authority  is  given  Licenses;  Police  Power  and  Regulations, 
to  require  the  possession  of  a  license  •  76.;  St.  Joseph  v.  Ernst,  95  Ma 
as  a  condition  for  selling,  a  reasonable  360;  Mulcahy  v,  Newark,  57  N.  J.  L. 
fee,  to  cover  probable  expenses,  can  be  513,  515;  Baker  r.  Cincinnati,  11  Ohio 
demanded.  But  the  exaction  of  sums  St.  534.  See  also  ante,  §  276 ;  Essex 
in  excess  of  such  expenses,  and  gradu-  County  v.  Barber,  6  N.  J.  L.  64.  Power 
atcd  by  the  amount  of  business  done,  to  hcense  inns  gives  no  power  to 
can  be  nothing  else  than  a  tax  upon  tax.  lb.  Same  principle.  Kip  v, 
such  business."  Per  Knapp^  J.,  in  Pat«rson,  26  N.  J.  L.  29»;  New  York 
Muhlenbrinck  r.  Long  Branch  Com'rs,  v.  Second  Av.  R.  Co.,  32  N.  Y.  261 ; 
42  N.  J.  L.  364,  369.  St.  Louis  v.  Boatmen's  Ins.  &  T.  Co., 

»  Van  Hook  v.  Selma,  70  Ala.  36;  47  Mo.   150,   163;    Commonwealth  r. 

Fayetteville  v.  Carter,   52  Ark.  301;  Markham    (dog    ordinance),    7    Bush 

Arkadelphia  Lumber  Co.  v.  Arkadel-  (Ky.),  486;    Van  Hook  v.  Selma,  70 

phia,  56  Ark.  370,  374 ;   Fort  Smith  v.  Ala.   361    (license  for  selling  goods) ; 

Hunt,  72  Ark.   556,  563;    Stamps  v.  Davis  r.   Macon,   64    Ga.    128;    ante, 

Burk,    83    Ark.    351,    354;     Waters-  chap.  xvi.    Thus,  agreeably  to  the  rule 

Pierce  Oil  Co.  v.  Hot  Springs,  85  Ark.  stated  in  the  text,  it  was  held  in  the 

509;  New  Haven  v.  New  Haven  Water  State  v.  Hoboken,  33  N.  J.  L.  280,  that 

Co.,  44  Conn.  105;  State  v.  Glayin,  67  the  |K)wer  given  to  a  municipal  cor- 

Conn.  29;  Jacksonville  v.  Tjcdwith,  26  poration   to   regulate  streets   and    the 

Fla.  163;    Atkins  v.  Phillips,  20  Fla.  building  of  vaults  will  not  authorize  an 

281,  298;    Burlington  v.  Putnam  Ins.  exaction  or  assessment  which  amounts 

Co.,    31    Iowa,    102;     Burlington    v.  to  a  tax  upon  the  owners  of  lots  for 

Bumgardner,     42     Iowa,     673,     674;  permission  to  build  vaults  in  the  streets 

Ottumwa  V.    Zekind,    95    Iowa,    622,  m  front  of  their  property,  or  to  im- 

626;     Easterly    v.    Irwin,    99    Iowa,  prove  the  streets  for  thefr  more  con- 

694;    Vaasant  v.  Harlem  Stage  Co.,  venient  use.    Supra^  §  1378. 

59    Md.    330,    335;     State   v.    Rowe,  Power  to  license  vending  of  intoxi- 

72   Md.   548;    People  v.   Russell,   49  eating  liquors  within  a  short  distance 

Mich.    617;     Chaddock    v.    Day,    75  of  the  municipality  valid  as  a  pohce 

Mich.  527;    Saginaw  v.  Saginaw  Cir-  regulation.     Falmouth  r.   Watson,  5 

cuit   Judge,    106    Mich.    32;     IJttle-  Bush  (Ky.),  660;  Mason  v.  Lancaster, 
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cdlected  by  means  of  licenses.  But  a  revenue  tax  upon  an  occu- 
padoD  does  not  necessarily  imply  a  license.'  Under  delegated  au- 
thority a  municipality  may  impose  an  occupation  tax  upon  a  business 
or  profession,  although  the  business  or  profession  may  already 
haVe  been  authorized  or  licensed  by  the  authority  of  the  State.^ 

4  Bush  (Ky.),  406.     Where,  by  its  a   revenue.     See   Braun   v.   Chicago, 

charter,  a  city  is  authorized  to  assess  110    111.    186;    United   States  Distil- 

I  tax  OQ  licenses  to  do  certain  kinds  of  ling    Co.    v.    Chicago,     112    111.     19; 

business,  it  may  require  the  pa2^m6n<  of  Dennehy    v.    Chicago,    120    111.    627; 

the  tax  as  a  candUion  precedent  to  i»-  Kinsley    v.    Chicago,    124    111.    359 ; 

suing  the  license.    Sights  v.  Yamalls,  Banta  v.  Chicago,    172   III.   204,  218, 

12Gratt.  (Va.)  292.     Property  taxed  220;    Price  v.   People,    193   111.    114. 

for  re\'enue  purposes  may  also  be  sub-  But  compare   Bessette  v.  People,  193 

ject  to  license  tax.   St.  Louis  v.  Bucher,  111.334. 

7  Mo.  App.  169.  Statutory  power  to  *  "  Taxes  upon  business  are  usually 
levy  and  collect  a  "license  tax''  au-  collected  in  the  form  of  license  fees; 
thorixes  the  imposition  of  a  tax  for  and  this  may  possibly  have  led  to  the 
puipoees  of  revenue.  Fretwell  v.  Troy,  idea  that  seems  to  have  prevailed  in 
18  Kan.  271 ;  Newton  v.  Atchison,  31  some  quarters,  that  a  tax  implied  a 
Kan.  151,  156;  In  re  Chipchase,  56  license.  But  there  is  no  necessary  con- 
Kan.  3o7;  /n  re  Martin,  62  Kan.  638;  nection  whatever  between  them.  A 
Kansas  City  v.  Overton,  68  Kan.  560,  business  may  be  licensed  and  yet  not 
564;  St.  Joseph  v.  Ernst,  95  Mo.  360,  taxed,  or  it  may  be  taxed  and  yet  not 
366.  Power  conferred  by  statute  upon  licensed.  And  so  far  is  the  tax  from 
a  municipality  "  to  grant  licenses  for  being  necessarily  a  license,  that  pro- 
any  lawful  purpose  and  to  fix  by  ordi-  vision  is  frequently  made  by  law  for 
nance  the  amount  to  be  paid  therefor"  the  taxation  of  a  business  that  is  car- 
authorizes  the  exaction  of  a  Ucenae  tax  ried  on  under  a  license  existing  inde- 
fijr  revenue  as  well  as  license  fees  under  pendent  of  the  tax."  Per  Cooley,  J., 
the  police  power.  Fleetwood  v.  Read,  in  Youngblood  v.  Sexton,  32  Mich!  406, 
21  Wash.  547,  552.  Sec  to  the  same  425.  "  An  occupation  tax  (imposed  in 
effect,  Adams  Express  Co.  v.  Owens-  the  form  of  a  license  as  in  the  case  be- 
horo,  85  Ky.  265,  268;  Flanagan  v,  fore  us)  does  not  create  a  contractual 
PWnfield,  44  N.  J.  L.  118.  relation  between  the  municipal  cor- 
The  provision  of  the  Kentucky  poration  and  the  licensee  so  as  to  ab- 
Cofutibi^ion,  1899,  §  181,  permitting  solutely  require  the  corporation  to 
the  legislature  to  impose  or  to  dele-  permit  the  pursuit  of  the  occupation 
f»te  to  municipalities  the  power  to  tor  the  whole  period  of  the  hcensc. 
wipoee  and  collect  "license  fees  on  The  corporation  in  the  exercise  of  tho 
stock  used  for  breeding  purposes,  on  police  power  may  even  prohibit  the 
franchises,  trades,  occupations,  and  occupation  during  the  currency  of  the 
professions"  construed  upon  the  con-  term  of  the  license,  without  thereby 
[«t  as  permitting  the  miposition  of  impairing  a  contractual  obligation  of 
"<*Me  and  occupation  taxes  for  rev-  the  city.  But  whether  or  not,  in  such 
«iue  purposes.  Baker  v.  Lexington  event,  the  city  would  be  bound  to  re- 
jKy),  53  S.  W.  Rep.  16.  See  also  turn  the  license  fee  need  not  be  de- 
Commonwealth  V.  Fowler,  96  Ky.  cided  in  this  case."  St.  Charles  v. 
{J6;  Levi  v.  Louisville,  97  Ky.  394;  Hackman,  133  Mo.  634,  642,  per  Bar- 
jilaon  V.  Lexington,  105  Ky.  765.  day,  J.,  citing  Phalen  v.  Virginia,  8 
Power  "to  license  for  purposes  of  How.  (U.  S.)  163;  iEtna  F.  Ins.  Co. 
JJgulation  and  revenue"  every  kind  v.  Reading,  119  Pa.  417;  Sullivan  v, 
w  busmess,  authorizes  the  imposition  Borden,  163  Mass.  470. 
«  license  or  occupation  taxes  for  *  VVendover  v.  Lexington,  15  B. 
jevenue.  Stull  v,  De  Mattos.  23  Wash.  Mon.  (Ky.)  258;  State  v.  Bennett,  19 
'1.  In  lUinaiSf  it  seems  to  be  the  rule  Neb.  191 ;  Napier  v.  Hodges,  31  Tex. 
that  mere  power  to  regulate  a  calling  287 ;  Ould  v.  Richmond,  23  Gratt. 
^  business  without  express  power  of  (Va.)  464.  The  fact  that  lawyers  are 
taxation,  authorizes  the  exaction  of  admitted  and  licensed  to  practice  by  the 
"CCQse  fees  or  taxes  which  will  yield  courts  does  not  exempt  them  from  oc- 
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Wlien  considered  as  a  tax,  an  occupation  tax  comes  within  th 
general  proposition  concerning  taxation  that  it  knows  no  limit  othc 
than  the  necessities  of  the  public  treasury  and  the  discretion  withi 
constitutional  limits  of  the  taxing  power.^  But  the  decisions,  al 
though  they  have  not  clearly  defined  the  limits  of  the  taxing  powei 
support  the  view  that  occupation  or  business  taxes,  particularl 
when  imposed  by  municipal  ordinance,  must  stop  short  of  confiscs 
tion,  and  must  not  be  so  oppressive  as  to  prohibit  the  individw 
from  following  the  ordinary  and  usual  useful  occupations.'    But  a 

cupation  taxes,  imposed  bv  a  munici-  tain  kinds  of  business,  yet  before  i 
patity  under  statutory  autnority.  Ex  such  a  case  an  ordinance  imposing 
parte  Williams,  31  Tex.  Grim.  Rep.  license  is  declued  void  on  account  ( 
262;  Ould  v,  Richmond,  23  Gratt.  the  amount  therefor,  it  should  appes 
(Va.)  464,  471.  A  city  may,  when  au-  that  the  necessities  of  the  citv  do  nc 
thonzed  by  statute,  exact  both  a  lu  require  so  large  a  revenue,  or  that  thei 
cense  fee  as  a  condition  of  the  right  to  has  been  an  unjustifiable  attempt  t 
do  business,  and  a  tax  on  the  occupa-  discriminate  against  certain  kinds  c 
tion.  State  v.  Bennett,  19  Neb.  191.  business  by  casting  the  whole  burde 
But  if  the  statute  expressly  declares  of  taxation  upon  them." 
that  the  payment  of  a  license  tax  to  *  Stull  v.  De  Mattos,  23  Wash.  71 
the  State  shall  preclude  any  other  In  re  Garfinkle,  37  Wash.  650,  651 
privilege  tax,  no  license  tax  can  be  im-  The  Supreme  Court  of  Kansas  in  hold 
posed  by  a  municipality.  Douglass  v.  ing  that  the  amount  of  a  license  ta 
Anniston,  104  Ala.  291.  is  left  to  legislative  judgment  and  dii 

*  In  Fretwell  v.  Troy,  18  Kan.  271,  cretion,  said,  per  Johnston,  J.,  "  We  d 
274,  275,  Brewer f  J.,  in  discussing  the  not  say  that  such  discretion  is  absc 
validity  of  a  license  tax  of  five  doUara  lutely  imreasonable.  If  the  licens 
per  day  on  auctioneers,  said :  "  Re-  tax  were  flagrantly  unreasonable,  ur 
garded  as  a  tax,  it  comes  within  the  just  and  oppressive,  courts  migfa 
general  proposition  concerning  taxa-  properly  inteilere;  but  wc  have  n 
tion,  that  it  knows  no  limit  other  than  such  case  before  us."  In  re  Martin,  6 
the  necessities  of  the  public  treasury,  Kan.  638,  640.  See  also  Clii{>chas4 
and  the  discretion  of  the  taxing  power.  In  re,  56  Kan.  357 ;  Steiner  r.  Liggett 
Or  perhaps  more  correctly,  it  may  be  67  Kan.  822.  As  to  reasonableness  a 
said  in  respect  to  this,  as  a  municipal  a  prerequisite  to  the  validity  of  mu 
tax,  that  tne  whole  amount  of  the  tax  nicipal  ordinances,  see  ante,  chap.  t\ 
does  not  prove  its  invalidity.  The  on  Ordinances.  In  Caldwell  r.  Lin 
amount  of  the  city  indebtedness,  the  coin,  19  Neb.  569,  it  is  said  that  a  IJ 
necessary  expenditures  of  the  munici-  cense  tax  imposed  by  ordinance  mus 
pality,  may  require  an  equally  high  be  reasonable  in  amount  considerin 
rate  of  taxation  upon  all  employments  the  nature  of  the  business,  and  nc 
and  all  property,  so  that  however  so  oppressive  as  to  prohibit.  Whe 
large  this  might  seem  to  be,  being  in  the  statute  requires  tnat  lic^ose  taxe 
liarmony  with  all  other  taxation,  and  shall  be  just  and  reasonable,  an  ord 
necessary  to  meet  the  legitimate  de-  nance  imposing  a  tax  which  is  a  pa 
mands  on  the  treasury,  it  could  not  be  pable  attempt  to  destroy  and  foroi 
said  to  be  unreasonable.  This  seems  a  legitimate  and  commendable  bus; 
to  avoid  the  argument  of  the  learned  ness,  is  void.  But  the  evidence  mui 
counsel,  that  such  a  license  amounting  establish  a  flagrant  case  of  excessiv 
in  a  single  year  to  over  fifteen  hundred  and  oppressive  abuse  of  power  by  th 
dollars  is  oppressive,  unreasonable,  and  city  authorities.  Lyons  v.  Cooper.  3 
in  restraint  of  trade.  For  while  it  may  Kan.  324.  But  compare  In  re  Chip 
not  be  true  that  a  city  having  author-  chase,  56  Kan.  357 ;  Steiner  r.  Lig^t 
ity  to  collect  revenue  by  license  may  67  Kan.  822;  Lebanon  v.  Zanditoi 
impo.se  any  sum,  however  large,  as  75  Kan.  273,  274. 
license,  and  thus  in  effect  destroy  cer- 
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a  general  rule,  the  amount  of  the  tax  must  be  determined  by  the 
l^islative  discretion  of  the  municipal  authorities.^ 

§  1409.  Taxation  of  Vocations;  Fourteenth  Amendment  as  to 
IqiQil  Protection  of  the  Laws.  —  The  provision  of  tlie  Fourteenth 
Amendment  to  the  Federal  ConstUiUion,  that  no  State  shall  deny  to 
any  person  within  its  jurisdiction  the  equal  protection  of  the  laws, 
was  not  intended  to  prevent  a  State  from  adjusting  its  system  of 
taxation  in  all  accustomed,  proper,  and  reasonable  ways.  It  may 
impose  different  specific  taxes  upon  different  trades  and  professions, 
and  may  vary  the  rates  of  excise  upon  various  products.  These 
exactions,  so  long  as  they  proceed  widiin  reasonable  limits  and  gen- 
eral usage,  are  within  the  discretion  of  the  State  legislature,  or  of 
the  people  of  the  State  in  framing  their  Constitution.'  The  Four- 
teenth Amendment  does  not  require  that  the  States  shall  tax  all 
persons  and  property,  or  all  trades  and  vocations  within  their  re- 
spective jurisdictions.  It  does  not  prevent  the  legislature  of  a  State 
from  classifying  occupations  and  vocations  for  purposes  of  taxa- 
tion. It  only  requires  the  same  methods  to  be  applied  impartially 
to  aU  the  constituents  of  the  class  which  is  subjected  to  taxation,  so 
that  the  law  shall  operate  equally  and  uniformly  upon  all  persons  in 
similar  circumstances.*    But  the  right  to  classify  is  uot  unlimited 

>  In  re  Martin,  «2  Kan.  638,  640;  nah,  T.  &  I.  H.  R.  Co.  v.  Savannah, 
KtnaasCity  v.  Overton,  68  Kan.  560;  198  U.  S.  392;  Armour  Packing  Co. 
Fleetwood  v.  Read,  21  Wash.  547;  r.  Lacy,' 200  U.  S.  226. 
Stull  v.  De  MattoSy  23  Wash.  71 ;  In  re  Classification  of  persons,  property 
Garfinlde,  37  Watsh.  650,  655.  The  or  transactions  for  purposes  of  taxo- 
rauooableness  or  unreasonableness  of  tion  must  be  based  on  some  real  dis- 
a  license  tax  cannot  be  determined  by  tindion  to  satisfy  the  constitutional 
the  extent  of  the  business  of  a  single  guarantee  of  ec|uality.  The  general 
individual.  There  may  be  competi-  rule  of  equality  is  that  all  persons  sub- 
tion,  or  negligence  on  his  part,  or  other  ject  to  legislation  ''  shall  be  treated 
considerations  affecting  the  extent  of  alike,  imder  like  circumstances  and 
his  business.  Nashville,  C.  &  St.  L.  R.  conditions,  both  in  the  privileges  con- 
Co.  r.  Attalla,  118  Ala.  362;  Nash-  ferred  and  in  the  limitations  imposed." 
▼iUe,  C.  &  St.  L.  R.  Co.  v,  Alabama  Hayes  v.  Missouri,  120  U.  S.  68,  71. 
City,  134  Ala.  414.  Another  statement  of  the  rule  is  that 

"  Beirs  Gap  R.  Co.  v.  Pennsylvania,  equality  is  secured  "if  the  laws  operate 

134  U.  8.  232,  237,   per  Mr.  Justice  on  all  alike,  and  do  not  subject  the  in- 

Bndlm.  dividual  to  an  arbitrary  exercise  of  the 

*  I&tucky    Railroad    Tax    Cases,  powers  of  government."     Duncan  r. 

115  U.  S.  321,  337;   Home  Ins.  Co.  v.  Missouri,  152  U.  S.  377,  382.    In  Pem- 

N'ew  York,  134  U.  S.  594,  606;    Pa-  bina  Mining  Co.  v,  Pennsylvania,  125 

aficEcpresa  Co.  v.  Seibert,  142  U.  S.  U.  S.  181,  188,  it  was  said:   "The  m- 

339;  Magoun  v.  Illinois  Trust  &  Sav.  hibition   of  the  amendment  that  no 

Baii,  170  U.  S.  283,  293;    American  State  shall  deprive  any  person  within 

Sugar  Refining  Co.  v,  Louisiana,  179  its  jurisdiction  of  the  equal  protection 

U.  8. 89;  Kehrer  v.  Stewart,  197  U.  S.  of  the  laws  was  designed  to  prevent  any 

W,  aff'g  117  Ga.  969;    Cook  v.  Mar-  person  or  class  of  persons  from  being 

Bhall  County,  196  U.  S.  261 ;   Savan-  singled  out  as  a  special  subject  for 
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and  unqvaiified;  it  is  subject  to  the  same  restrictions  and  qualific 
tions  as  classifications  which  are  permitted  under  other  constiti 

discriminating  and  hostile  legislation."  corporations^    one    individual    or  oi 

InConnoUyv.UnionSewerPipeCo.,  184  class  of  individuals,  and  visit  a  pe 

U.  S.  540,  560,  561,  Mr.  Justice  Harlan  alty  upon  them  which  is  not  impost 

said :    "  The  difficulty  is  not  met  by  ui>on  others  guilty  of  like  delinauenc 

saying  that,-  generally  speaking,  the  this  statute  cannot  be  sustainea.    B 

State  when  enacting  laws  may,  in  its  arbitranf  selection  can  never  be  iusHfi 

discretion,    make    a    classification    of  by  calling  it  dasHficaiion.     The  equ 

persons,  firms,  corporations,  and  asso-  protection  demanded  by  the  Fourteen 

ciations,  in  order  to  subserve  public  Amendment  forbids  this*'  (165  U.  S. ; 

objects.    For  this  court  has  held  that  p.  159). 

cb^fication  'must  always  rest  upon  Classification  for    the    purpose 

some  difference  which  bears  a  reason-  taxation  is  subject  to  this  rule  of  equi 

able  and  just  relation  to  the  act  in  Hy.    In  Santa  Clara  County  v.  Sout 

respect  to  which  the  classification  is  em  Pac.  R.  Co.,  18  Fed.  Rep.  385,  Bd 

propc«ed,  and  can  never  be  made  arbi-  Justice  Field  said:    "The  first  secti< 

trarily  and  without  any  such  basis.  ...  of  the  Fourteenth  Amendment  plac 

But  arbitrary  selection  can  never  be  a  limit  upon  all   the  powers  of  tl 

justified    by    calling   it    classification.  State,   including    among  others   th. 

Tlje  equal  protection  demanded  by  the  of  taxation."  .  .  . 

Fourteenth  Amendment   forbids  this.  "Unequal   taxation,    so    far   as 

...  No  duty  rests  more  imperatively  can  be  prevented,  is,  therefore,  wi; 

upon  the  courts  than  the  enforcement  other  uneaual  burdens,  prohibited  I 

of  those  constitutional  provisions  in-  the  amenament.     There  undoubted 

tended  to  secure  that  equality  of  rights  are,  and  always  will  be,  more  or  le 

which  is  the  foundation  of  free  gov-  inequalities   in   the   operation    of  j 

emment.  ...  It  is  apparent  that  the  general    legislation   arising    from   tl 

mere  fact  of  classification  is  not  suffi-  different  conditions  of  persons  fro 

cient  to  relieve  a  statute  from  the  reach  their  means,  business,  or  position 

of  the  equality  clause  of  the  Four-  life,  against  which  no  foresight  a 

teenth   Amendment,   and  that  in  all  guard.     But  this  is  a  very  dififerei 

cases  it  must  appear  not  onlv  that  a  thing,    both    in    purpose    and    effec 

classification  has  been  made,  but  also  from  a  carefully  devised   scheme 

that  it  is  one  based  upon  some  reason-  produce  such  inequality;  or  a  schem 

able  ground  —  some  difference  which  if  not  so  devised,  necessarily  produdi 

bears  a  just  and  proper  relation  to  the  that  result.     Absolute  equality  mi 

attempted  classification — and  is  not  not  be  attainable,  but  ^ross  and  d 

a  mere  arbitrary  selection.'     Gulf,  C.  signed  departures  from  it  will  neoc 

&  S.  F.  R.  Co.  V.  Ellis,  165  U.  S.  150.  sarily  bring  the  legislation  authoriiii 

155,  159,  160,  165."    In  the  case  cited  it  within  the  prohibition.    The  amen* 

(Gulf,  Colorado  &  Santa  F6  R'y  Co.  ment  is  aimed  against  the  perpetr 

V.  Ellis)  it  was  said  of  the  statute  there  tion  of  injustice,  and  the  exercise 

involved,  which  provided  for  the  re-  arbitrary   power   to    that   end.     Tl 

covery  of  attorneys'  fees  by  successful  position  that  imequal  taxation  is  n* 

litigants    in    actions    against    railway  within   the   scope   of   its   prohibitoi 

companies  only :    "  The  statute  arbi-  clause  would  give  to  it  a  singular  mea 

trarily  sinples  out  one  class  of  debtors  ing.     It  is  a  matter  of  lustory  th 

and  punishes  it  for  a  failure  to  perform  uneaual  and  discriminating  taxatio 

certain     duties  —  duties     which     are  levelled  against  special  elates,  lias  bet 

equally  obligatory  upon  all  debtors;  the  fruitful  means  of  oppressions,  ai 

a  punishment  not  visited  by  reason  of  the  cause  of  more  commotions  ai 

the  failure  to  comply  with  any  proper  disturbance    in    society,    of    insurre 

police  regulations,  or  for  the  protection  tions  and  revolutions,  than  any  oth 

of  the  laboring  clas5«es,  or  to  prevent  cause  in  the  world.    It  would,  indee 

litigation   about    trifling   matters,    or  as   counsel   in   the   San    Mateo   Ca 

in  consequence  of  any  special  corpo-  ironically    observed,    be    a    channii 

rate  privileges  bestowed  by  the  State,  spectacle  to  present  to  the  civilizi 

Unless  the  legislature  may  arbitrarily  world,  if  the  amendment  were  to  rea 

select  one  corporation  or  one  class  of  as  contended  it  does  in  law :  '  Nor  slu 
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donal  provisions.  The  classification  must  be  reasonable,  and 
based  upon  facts  which  bear  a  just  and  proper  relation  to  the  pur- 
poses of  the  enactment;  the  right  to  classify  for  purposes  of  taxa- 
tion does  not  justify  or  warrant  clear  and  hostile  discriminations 
against  particular  classes  and  persons.^ 

any  State  deprive  any  person  of  his  equality  of  operation  does  not  mean 
property  without  due  process  of  law,  indiscriminate  operation  on  persons 
except  it  be  in  the  form  of  taxation;  nor  merely  as  such,  but  on  persons  accord- 
deny  to  any  person  within  its  juria-  ing  to  their  relations.  In  some  cir- 
dictioa  the  equal  protection  of  the  cumstances  it  may  not  tax  A  more 
Uws,  except  it  be  by  taxation.'  No  such  than  B,  but  if  A  be  of  a  different  trade 
limitation  can  be  thus  ingrafted  by  or  profession  than  B,  it  may."  He 
implication  upon  the  broad  and  com-  also  said,  **  There  is,  therefore,  no  prc- 
prehensive  language  used.  The  power  cise  application  of  the  rule  of  reason- 
of  oppression  by  taxation  without  due  ableness  of  classification,  and  the  rule 
prot^ess  of  law  is  not  thus  permitted;  of  equality  permits  manjr  practical 
nor  the  power  by  taxation  to  deprive  inequalities.  And  necessarily  so.  In 
any  person  of  the  equal  protection  a  classification  for  governmental  pur- 
of  the  laws'*  (pp.  397,  399).  Accord-  poses  there  cannot  be  an  exact  ex- 
ingly,  a  provision  of  the  California  elusion  or  inclusion  of  persons  and 
Cookitution    which    discriminated    in   things." 

taxation  against  railroad  and  other  For  purposes  of  a  tax  on  gross 
fwzn-public  corporations,  was  de-  receipts,  a  distinction  may  bo  made 
dared  invalid  as  denjdng  to  them  the  between  express  companies  convey- 
equal  protection  of  the  laws.  ing  goods  under  contract  with   rail- 

In  Uentral  R.  Co.  v.  State  Board  of  road  and  steamboat  companies,  and 
Assessors,  48  N.  J.  L.  1,  a  State  tax  railroad  and  steamboat  companies  en- 
upoQ  the  property  of  railroads  and  canal  gaged  in  the  ordinary  transportation 
companies,  and  not  upon  other  prop-  of  merchandise.  Pacific  Express  Co. 
ntv,  was  declared  unconstitutional,  v.  Seibert,  142  U.  S.  339.  An  excep- 
Guef  Justice  Beasley  saying,  at  pages  tion  in  a  statute  imposing  a  license  tax 
19, 20:  **It8  effect  simply  is  to  segre-  on  the  "business  of  rcfinmg  sugar  and 
gate  certain  property  from  the  mass  molasses,"  of  *' planters  and  farmers 
ofamikr  property;  not  to  put  upon  grinding  and  refining  their  own  sugur 
it  a  proportionate  part  of  a  general  and  molasses,"  docs  not  violate  the 
tix,  but  to  charge  the  part  so  segre-  Fourteenth  Amendment.  American 
gated  with  the  whole  amount  of  a  Sugar  Refining  Co.  v.  Louisiana,  179 
tf[ttrat€  tax.  .  .  .  We  think  this  is  U.  S.  89.  In  Kidd  v.  Alabama,  ISS 
pliinlv  arbitrary  selection  and  not  U.S.  730,  733,  in  discussing  the  reason^ 
daasincation."  In  Matter  of  Pell,  171  ableness  of  classification  for  purposes 
^'.  Y.  48,  a  tax  was  held  invahd  for  of  taxation,  Mr.  Justice  Holmes  said, 
the  reason  amon^  others  that  it  was  "  What  is  reasonable  is  a  (question  oi 
wnfined  to  a  limited  class  of  re-  practical  details,  into  which  fiction 
niainder  estates  and  therefore  an  ar-  cannot  enter."  In  Cook  v.  MarshnU 
bitrary  discrimination.  It  is  true  County,  196  U.  S.  261,  274,  Mr.  Justice 
that  the  constitutional  requirement  of  Brown  said,  that,  in  laws  imposing 
ttjualitv  is  applied  more  sparingly  taxes  "the  right  of  classification  is 
and  reluctantly  to  tax  laws  than  to  held  to  permit  of  discrimination  bo- 
fB|eral  legislation,  but  nevertheless  twecn  different  trades  and  callings 
»t  is  applicable  to  them.  Connolly  v.  when  not  obviously  exercised  in  a 
Union  Sewer  Pipe  Co.,  184  U.  8.  540,  spirit  of  prejudice  or  favoritism."  A 
562,  563.  In  Magoim  v.  Illinois  Trust  classification  which  distinguishes  he- 
4  8av.  Bank,  170  U.  S.  283,  293,  296,  tween  ordinary  street  railways  and 
Mr.  Justice  MeKenna,  referring  to  the  sleam  railroads  held,  under  the  facts 
rule  of  equality  required  by  the  Four-  of  the  case,  not  to  violate  the  Four- 
teenth Amendment,  said :  "The  rule  is  teenth  Amendment.  Savannah,  T.  & 
not  a  substitute  for  municipal  law;  it  I.  H.  R.  Co.  v.  Savannah,  198  U.  S. 
only  prescribes  that  that  law  have  the  392. 
attribute  of  equality  of  operation,  and        *  In  Bell's  Gap  R.  Co.  v.  Pennsyl- 
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§  1410.  Taxation  of  VocatioiiB;  Oonstitational  Proviaiona. — In 
the  absence  of  any  constitutional  prohibition  or  restriction,  U 
is  within  the  undovbted  fower  of  the  legislature  to  impose  a 
tax  upon  employments,  occupations,  or  vocations,  or  to  author- 
ize municipal  authorities  so  to  do.^    The  usual  provisions  in  the 

vania,  134  U.  S.  232,  237.  Mr.  Justice  cago  &  A.  R.  Co.,  86  111.  352;  How- 
BradUy  said :  "  Clear  ana  hostile  dis-  land  v.  Chicago,  108  111.  496 ;  Braun  v. 
criminations  against  particular  per-  Chicago,  110111.186;  Banta  v.  Chicago, 
sons  and  classes,  especially  such  as  are  172  III.  204;  Fretwell  v,  Troy,  18  Kan. 
of  an  unusual  character,  unknown  to  271;  Newton  v,  Atchison,  31  Kan. 
the  practice  of  our  governments,  151;  Girard  v.  Bissell,  45  Kan.  66,  68; 
might  be  obnoxious  to  the  constitu-  Mason  v,  Lancaster,  4  Bush  (Ky.), 
tional  prohibition.  It  would,  how-  406;  Kniper  v.  Louisville,  7  Buah 
ever,  be  impracticable  and  unwise  to  (Ky.),  599;  State  v.  McVea,  26  La. 
attempt  to  lay  down  any  general  rule  An.  151;  Rohr  v.  Gray,  80  Md.  274; 
or  definition  on  the  subject,  that  would  State  v,  Applegarth,  81  Md.  293; 
include  all  cases.  They  must  be  de-  Applegarth  v.  State,  89  Md.  140; 
cided  as  they  arise."  In  Gulf,  C.  k,  American  Un.  Exp.  Co.  r.  St.  Joseph, 
S.  F.  R.  Co.  V,  Ellis,  165  U.  S.  150,  165,  66  Mo.  675,  680;  St.  Louis  r.  McCann, 
Mr.  Justice  Brown  said:  ''It  is  ap-  157  Mo.  301,  307;  State  v.  Camp  Sing, 
parent  that  the  mere'  fact  of  classin-  18  Mont.  128 ;  State  v.  Bennett,  19 
cation  is  not  sufficient  to  relieve  a  Neb.  191;  Magneau  v.  Fremont,  30 
statute  from  the  reach  of  equality  Neb.  843,  852;  Western  Un.  Td.  Co. 
clause  of  the  Fourteenth  Amendment,  v.  Fremont,  39  Neb.  692;  German 
and  that  in  all  cases  it  must  appear  not  American  F.  Ins.  Co.  v.  Minden,  51 
only  that  a  classification  nas  been  Neb.  870,  874;  York  v.  Chicago,  B.  k 
made,  but  also  that  it  is  one  based  Q.  R.  Co.,  56  Neb.  572;  Ex  parte 
upon  some  reasonable  ground,  —  some  Robinson,  12  Nev.  263 ;  State  p. 
difference    which    bears    a    just    and  Hayne,  4  S.  Car.  403 ;  State  r.  Cdum- 

E roper  relation  to  the  attempted  classi-   bia,  6  S.  Car.  1 ;   Charleston  v.  Oliver, 
cation,  —  and  is  not  a  mere  arbitrary   16  S.  Car.  49,  51;   Norfolk  v.  GriflFxth- 
selection."     In   American  Sugar  Re-  Powell  Co.,  102  Va.  115,  119;   Gordon 
fining  Co.  v.  Louisiana,  179  U.  S.  89,    v.  Newport  News,  102  Va.  649. 
92,    Mr.    Justice   Brovm   said:     "The        '' The  power  of  ihe  Stale  to  tax  prof €9^ 
act  in  question  does  undoubtedly  dis-  sions    is    unquestioned,    Simmons   r. 
criminate  in  favor  of  a  certain  class  of    State,  12  Mo.  268 ;   St.  Louis  r.  Stein~ 
refiners,    but    this    discrimination,    if   berg,  4  Mo.  App.  453  (tax  on  lawyers 
founded  upon  a  reasonable  distinction   in  the  shape  oi  license  sustained) ;  and 
of  principle,  is  valid.     Of  course,   if   the  State  paay  delegate  the  authority 
such    discrimination    were    purely  ar-   [to   municipal   corporations],    but    i.^ 
bitrary,  oppressive,  or  capricious,  and   should  be  aone  in  clear  and  unambi^- 
made   to   depend   upon   differences  of   uous    terms."      Per    Wagner ,    J.,   S't. 
color,  race,  nativity,  religious  opinions,    Louis  v.  Laughlin,  49  Mo.  559. 
political  affiliations,   or  other  consid-         In  Arkansas^  the  State  cannot  inci- 
erations,   having   no  possible  comiec-   pose  a  license  tax  for  the  purpose    erf 
tion  with  the  duties  of  citizens  as  tax-   raising  a  State  revenue,  but  there  is  no 
payers,  such  exemption  would  be  pure   restraint  on  the  power  of  the  legisla- 
favoritism,  and  a  denial  of  the  eaual   ture  to  authorize  counties  and  towru 
protection    of    the   laws    to    the    less   and  cities  to  regulate  or  tax  caUings 
favored  classes."  and  pursuits.     McGehee  v.  Mathis,   21 

'  Osborne  v.  Mobile,  44  Ala.  493;  Ark.  40;  Straub  v.  Gordon,  27  Ark. 
Southern  Exp.  Co.  v.  Mobile,  49  Ala.  625;  Little  Rock  v.  Barton,  33  Ark. 
404;  Goldthwaite  r.  Montgomery,  50  436;  Little  Rock  v.  Board  of  Impts., 
Ala.  486;  Ex  patte  Montgomery,  64  42  Ark.  152,  160;  Baker  v.  State,  41 
Ala.  463;  Van  llook  v.  Selma,  70  Ala.  Ark.  134,  137;  Little  Rock  r.Prather, 
361 ;  Nashville,  C.  &  St.  L.  R.  Co.  v,  46  Ark.  471 ;  State  t?.  Washmood,  5& 
Attalla,    118    Ala.    362;     Gamble    v.    Ark.  609. 

MontRomory,   147  Ala.  C82;    Wiggins        California,    The  Con^/itu/wm  of  thia 
V.  Cliicago,*68  111.  372;    Huck  v.  Chi-  State  provides  tliat  "The  legislature 
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Constitutions  of  the  different  States  concerning  taxation  do  not 
prohibit  the  l^islatures  from  imposing  or  authorizing  munici- 
pal authorities  to  impose  taxes  upon  trades,  special  professions, 
and  occupations.^  Many  of  these  constitutional  provisions  are  con- 
strued as  being  applicable  only  to  the  taxation  of  property,  and 
as  having  no  application  to  the  taxation  of  occupations  or  busi- 
nesses.'   But  the  courts  have  construed  the  constUiUioncU   provv- 

shall  have  no  power  to  impose  taxes  Chattanooga    Nat.    Bank   v.    Chatta- 
upon  counties,  cities,  towns,  or  other  nooga,  8  Heisk.  rTenn.)  814. 
public  or  municipal  corporations,   or  *  Mobile    v.    Yuille,    3    Ala.    137; 
upon   the    inhabitants    or    property  Cousins  v.  State,  50  Ala.  113:    Gold- 
thereof,   for   county,    city,  town,    or  thwaite  v.  Montgomery,  50  Ala.  486; 
other  mimidpal  purpose,  but  may,  by  Little  Rock  v,  Prather,  46  Ark.  471, 479, 
general  laws,  vest  in  the  corporate  au-  citing  text;  Sacramento  v.  Crocker,  16 
thorities  thereof  the  power  to  assess  Cal.  119:  San  Josev.  San  Jose  &S.C.R. 
md  collect  taxes  for  such  purposes."  Co.,  53  Cal.  476;  Rome  v.  Mc Williams, 
Const  1879,  Art.  xi.  }  12.    This  pro-  52  Ga.  251 ;    Wiley  v.  Owens,  39  Ind. 
viaon  applies  to  occupation  taxes  and  429 ;    McGrath    v.  Newton,    29  Kan. 
lieense  fees  as  well  as  to  taxes  upon  364;  Mason  v.  Lancaster,  4  Bush  (Ky.), 
noperty,  and  precludes  the  legislature  406  (tavern  keeper) ;   Elliott  v.  Louis- 
tram  itself  imposing  an  occupation  tax  yille,  101  Ky.  262,  266^  quoting  text; 
or  Ikense  fee  for  local  or  municipal  Baton  Rouge  v.  Spaldmg,  8  La.  An. 
poiposes.     People  v.  Martin,  60  Oal.  87;   The  Germania  v.  State,  7  Md.  1 
153;  San  Francisco  v.  Liverpool  &  L.  (taxation  of  amusements) ;    Keller  v, 
k  G.  Ins.  Co.,  74  Cal.  113.     See  also  State,  11  Md.  525  (taxation  by  license 
El  Dorado  County  v.  Meiss,  100  Cal.  on  beer  manufacturers) ;    Simmons  v. 
26S.   Taxation  by  license  of  occupa-  State.  12  Mo.  268;    S^rs  v.  West,  1 
tions  and  businesses  for  municipal  pur-  Murpn.  (N.  Car.)  291  (billiard  tables) ; 
poses  is  a  "municipal  affair,  "for  which,  Concord    v.    Patterson,    8    Jones    L. 
uider  the  provisions  of  the  Calif omia  (N.  Car.)  182  (tax  on  retailers,  &c.) ; 
Coofltitution,  provision  may  be  made  State  v.  Schlier,  3  Heisk.  (Tenn.)  281 ; 
m  a  freeholder's  charter.     Ex  parte  Nashville  v.  Althrop,  5  Coldw.  (Tenn.) 
Bnun,  141   Cal.   204,  210;    Ex  -parte  554;   State  v.  Harrington,  68  Vt.  622, 
Hdffl,  143  Cal.  553;  Ex  parte  Lemon,  citing  text  (itinerant  vendors);    Gil- 
143  Cal.  558;   Ex  parte  Jackson,  143  kerson  v.  Frederick,   13  Gratt.   (Va.) 
Cil. 564.  577    (taxation    of     offices);     Ould    v, 

llie  right  to  impose  specific  taxes  is  Richmond,  23  Gratt.  ( Va.)  464  (taxa- 

RCODiised    by    the    Constitution    of  tion  of  lawyers  by  municipal  author- 

^Moan.     \Valcott  v.  People  (taxa-  ity);    Momll  v.  State,   38  Wis.   428 

^01  express  companies),  17  Mich.  68;  (tax  on  peddlers). 

^nUiamsv.  Detroit  (paving  tax),  2  Mich.  '  Capital  City  Water  Co.  v,  Mont- 

5W;  Woodbridge  v.  Detroit,  8  Mich,  gomery  County  Revenue  Board,   117 

^4;  Youngblood  v.  Sexton  (tax  on  Ala.  303;  Phcenix  Assur.  Co.  v,  Mont- 

oquor dealers),  32  Biich.  406.    An  occu-  gomery  Fire  Dept.,  117  Ala.  631,  646; 

pstion  tax  on  the  businees  of  publish-  Gaston  v.  O'Neal,  145  Ala.  484,  493 ; 

*"9  0  newspaper  does  not  infringe  the  Birmingham    v.    Goldstein,    151    Ala. 

Jeedom  of  the  press.    In  re  Jager,  29  473,  477;    Little  Rock  v.  Prather,  46 

^•Cir.  438;   Norfolk  ».  Norfolk  Land-  Ark.  471,  479;  Fort  Smith  v.  Scruggs, 

DitrkPub.  Co.,  95  Va.  564.  70  Ark.  549,  554;   People  v.  Coleman, 

National  Banks.     It  has  been  held  4  Cal.  46;  High  v.  Shoemaker,  22  Cal. 

«at  under  the  legislation  of  C<mgress  363,  369;   People  v.  McCrecry,  34  Cal. 

^QDly  tax  which  can  be  imposed  by  432,  448;  Ex  parte  Hurl,  49  Cal.  557; 

jl^onty  of  the  State  is  on  the  shares  Santa  Barbara  v.  Steams,  51  Cal.  499, 

^national  banks,  and  that  the  legis-  501;    Ex  parte  Biirande,  73  Cal.  365, 

J"^  cannot  authorise  a  municipality  375;   Los  Angeles  v.  Los  Angeles  Ind. 

to  levy  a  license  or  occupation  tax  Gas  Co.,  152  Cal.  765;  Denver  City  R. 

Spod  national    banks.      Carthage    v.  Co.  v.  Denver,  21  Colo.  350;  American 

'ttBt  Nat.  Bank,  71  Mo.  508.    See  also  Smelting  &  Refg.  Co.  v.  People,  34 
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sions  to  be  found  in  some  States  tJud  taxes  shall  be  uniform  upon 
the  same  class  of  subjects,  or  upon  persons  and  property  within  the 
jurisdiction  of  the  body  imposing  the  same  as  applying  to  occupa- 
tion and  privilege  taxes/  Such  constitutional  provisions  do  not 
preclude  the  classification  of  occwpaiions  for  purposes  of  taxation, 
and  their  requirements  are  satisfied  if  all  the  persons  in  a  particular 
class  of  business  are  taxed  alike  or  upon  the  same  principle,  al- 
though other  and  distinct  vocations  and  businesses  are  not  taxed 
or  are  taxed  at  a  different  rate.^ 

Colo.  240;  Burch  v.  Savannah,  42  Ga.  Kansas,  The  constitutional  require- 
596;  Bohler  V.  Schneider,  49  Ga.  195;  ment  that  "the  legislature  shall  pro- 
Home  Ins.  Co.  V.  Augusta,  50  Ga.  530;  vide  for  a  uniform  and  equal  rate  of 
Weaver  v.  State,  89  Ga.  639,  642;  taxation"  does  not  apply  to  license 
State  V.  Dohcrty,  2  Idaho,  1105,  1110;  taxes  on  employments  or  occupations. 
Bright  V.  McCullough,  27  Ind.  223;  Newton  r.  Atchison,  31  Kan.  151,  155; 
State  V.  Applegarth,  81  Md.  293,  300;  Leavenworth  v.  Booth,  15  Kan.  627. 
Union  Trust  Co.  v.  Wayne  Probate  635;  Ottawa  County  p.  Nelson,  19 
Judge,  125  Mich.  487,  492;  Clarksdale  Kan.  234,  241;  Francis  r.  Atchison, 
Ins.  Agency  v.  Cole,  87  Miss.  637,  646;  T.  &  S.  F.  R.  Co.,  19  Kan.  303,  311; 
State  V.  French,  17  Mont.  54;  State  In  re  Martin,  62  Kan.  6:58,  640. 
V.  Camp  Sing,  18  Mont.  128,  140;  Ex  A  constitiUional  provision  that  tax- 
parte  Robinson,  12  Nev.  263 ;  Ex  parte  ation  upon  property  shall  be  according 
Cohn,  13  Nev.  424;  Johnson  v.  Loper,  to  value^  does  not  afTect  occupation  or 
46  N.  J.  L.  321,  325;  Johnson  v.  As-  business  taxes.  McCaskell  v.  State,  53 
bury  Park,  58  N.  J.  L.  604;  Standard  Ala.  510;  Ex  parte  Montgomery,  64 
Underground  Cable  Co.  v.  Attorney  Ala.  463 ;  Goldsmith  v.  Huntsville,  120 
General,  46  N.  J.  Eq.  270;  Baker  v.  Ala.  182;  Parsons  v.  People,  32  Colo. 
Cincinnati,  11  Ohio  St.  534,  540;  221;  Cooper  v.  District  of  Columbia, 
Marmet  v.  State,  45  Ohio  St.  63,  68;  11  D.  C.  250;  Walters  v.  Duke,  31  La. 
State  V.  Guilbert,  70  Ohio  St.  229;  An.  668;  Morehouse  v.  Brigham,  41 
Fleetwood  v.  Read,  21  Wash.  547;  La.  An.  665;  Rohr  v.  Gray,  80  Md. 
Stull  V.  De  Mattos,  23  Wash.  71;  In  274;  Kitson  v.  Ann  Arbor,  26  Mich. 
re  Garfmkle,  37  Wash.  650.  In  Young-  325;  Simmons  v.  State,  12  Mo.  268. 
blood  V.  Sexton,  32  Mich.  406,  a  tax  »  Wiggins  v.  Chicago.  68  lU.  372, 
le\ned  by  State  statute  on  liquor  deal-  378;  St.  Louis  r.  Spiegel,  76  Mo.  145; 
ers  for  the  benefit  of  the  municipality  St.  Louis  v.  Consolidated  Coal  Co.,  113 
in  which  the  business  was  carried  on  Mo.  83;  Kansas  City  v,  Grush,  151 
was  sustained  against  various  consti-  Mo.  128,  134 ;  Magneau  v.  Fremont,  '^ 
tutional  objections  urged  against  it.  Neb.  843,  854;  Pullman  Palace  Car 
Maryland.  The  Constitution  of  this  Co.  v.  Stat€,  64  Tex.  274;  Hoefling  r. 
State  provides  "Every  person  in  the  San  Antonio,  85  Tex.  228;  Ex  parte 
State,  or  holding  property  therein,  Jones,  38  Tex.  Crim.  Rep.  482 ;  Ex  parte 
ought  to  contribute  his  proportion  of  Overstreet,  39  Tex.  Crim.  Rep.  474; 
public  taxes  for  the  support  of  the  Rainey  v.  State,  41  Tex.  Crim.  Rep. 
government,   according  to  his  actual  254. 

worth  in  real  or  personal  property;  yet  *  Singer  Mfg.  Co.  v.  Wright,  33  Fed. 
fines,  duties,  or  taxes  may  properly  Rep.  121,  126;  Los  Angeles  v.  Los  An- 
and  justly  be  imposed,  or  laid  with  a  geles  Ind.  Gas  Co.,  152  Cal.  765;  Cut- 
political  view  for  the  good  government  fiff  v.  Albany,  60  Ga.  597 ;  Savannah 
and  benefit  of  the  community."  A  r.  Weed,  84  Ga.  683;  Weavers.  State, 
license  tax  on  traders  is  not  a  direct  tax  89  Ga.  639 ;  McGhee  v.  State,  92  Ga, 
on  property  within  the  meaning  of  the  21,  26;  Carson  v.  Forsyth,  94  Ga.  617; 
first  clause  of  this  provision,  but  is  a  Sinper  Mfg.  Co.  v.  Wright,  97  Ga.  114; 
tax  on  the  business  or  occupation  of  Wnght  r.  Southern  Bell  Tel.  Co.,  127 
the  trader  or  licensee  imder  the  last  Ga.  227,  229;  Strat^r  Bros.  Tobacco 
clause  thereof.  Rohr  v.  Gray,  80  Md.  Co.  v.  Commonwealth,  117  Ky.  604; 
274.  American  Un.  Exp.  Co.  v.  St.  Joseph, 
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The  eonstiiiUional  requirement  of  uniformity  does  not  necessitate 
the  graduation  of  the  tax  in  proportion  to  the  business  transacted. 
The  fact  that  small  traders  or  dealers  are  taxed  at  the  same  rate 
as  large  dealers  or  traders  does  not  destroy  the  uniformity.*    On  the 

66  Mo.  675;  St.  Louis  v.  Sternberg,  as  well  as  to  Stale  taxes.  Hoeflingv. 
69  Ho.  289;  St.  Louis  v.  Bowler,  94  San  Antonio,  85  Tex.  228.  A  tax  on 
Mo.  630;  Magneau  v.  Fremont,  30  palace^  aleepina,  and  dining  cars  which 
N^.  843, 854 ;  Templeton  v.  Tekamah,  are  not  owned  by  the  railroad  over  or 
32  Neb.  542;  PittsDurg  v.  Coyle,  165  upon  which  the  same  are  operated  is 
Tk.  61;  Commonwealth  v,  Moore,  25  not  equal  and  uniform  withm  the  re- 
Gratt.  (Va.)  951 ;  Morgan  v.  Common-  quirement  of  the  Texas  Constitution 
wealth,  98  Va.  812 ;  Newport  News  &  because  of  the  exemption  of  similar 
0.  P.  R.  A  E.  Co.  V.  Newport  News,  100  cars  owned  and  operated  by  the  rail- 
Va.  157.  See  also  Hill  v.  Abbeville,  59  road  company.  Pullman  Palace  Car 
8.  Car.  396.  Co.  v.  State,  64  Tex.  274. 

Sorih  CaroUna,  The  Constitution  of  A  license  fee  or  tax  on  meat  dealers 
this  State  provides  "Laws  shall  be  of  $100  in  part  of  a  city,  and  of  $25 
ptned  taxing  by  uniform  rule  all  in  the  remainder  of  the  city,  is  in- 
nuneys"  and  other  property  "  accord-  valid  under  the  requirement  of  the 
ing  to  its  true  value.  The  General  Missouri  Constitution  that  taxes  shall 
.\^embly  may  also  tax  trades,  pro-  be  uniform  upon  the  same  class  of  sub- 
feanoos,  franchises,  and  incomes,  fpro-  jects  within  tnc  territorial  limits  of  the 
Tided  that  no  income  shall  be  taxed  taxing  authority.  St.  Louis  v.  Spiegel, 
whai  the  property  from  which  the  in-  75  Mo.  145.  The  mere  fact  that  there 
come  is  derived  is  taxed."  The  court  is  only  one  person  or  firm  in  the  class 
Bud  that  the  express  constitutional  re-  which  is  subjected  to  the  tax  does 
qoirement  of  taxation  by  uniform  rule  not  destroy  the  uniformity.  Standard 
quoted  above  did  not  in  terms  apply  Oil  Co.  v.  Fredericksburg,  105  Va.  82. 
to  I  tax  on  trades  and  occupations,  Under  a  power  to  classify  businesses, 
Init  that  a  tax  thereon  which  is  not  trades,  &c.,  for  taxation,  persons  con- 
uniform,  as  properly  understood,  would  ducting  more  than  one  of  the  classified 
beinconaistent  with  natural  justice  and  occupations  may  be  taxed  for  each. 
wnM.  Such  tax  is  uniform  when  it  unless  it  appears  that  the  custom  of 
is  equal  upon  all  persons  belonging  to  conducting  them  together  is  so  uni- 
the  descriDed  class  upon  which  it  is  versal  as  to  justify  the  conclusion  that 
impoeed.  Gatlin  v.  Tarboro,  78  N.  they  constitute  but  one  business.  Wil- 
Ur.  119;  Puitt  v.  Gaston  Coimty,  94  der  v.  Savannah,  70  Ga.  760;  Keeley 
N.  Car.  709;  State  v,  Powell,  100  N.  v.  Atlanta,  69  Ga.  583.  A  law  impos- 
Car.  525;  State  v.  Moore,  113  N.  Car.  ing  a  smaller  license  tax  on  proprietors 
697;  State  V.  Worth,  116  N.  Car.  1007;  of  bars  or  drinking  saloons  kept  on 
Roeenbaum  r.  Newbem,  118  N.  Car.  steamboats  owned  and  registered  in 
S3.  the  State,  than  on  the  owners  of  bars 

In  Pffifuylvanui,  in  Durach's  Appeal  kept  on  land,  does  not  violate  the 
(power  to  tax  saloon  keepers  to  main-  clause  of  the  Constitution  prescribing 
tain  police  force),  62  Pa.  491,  it  is  said  equality  and  imiformity  ot  taxation, 
that  a  special  tax  levied  upon  an  in-  State  v.  RoUe,  30  La.  An.  Part  II.  991 ; 
(ii\idQal  or  particular  indi victuals  would  Ex  parte  Montgomery,  64  Ala.  463. 
infringe  the  implied  restrictions  on  the  '  Magneau  v.  Fremont,  30  Neb.  843, 
pover  of  taxation ;  but  in  the  exercise  854.  A  uniform  rate  of  tax  upon  the 
of  tluB  power  p)ersons  and  things  may  be  same  calling  or  business  regardless  of 
elafi^fied,  and  it  is  sufficient  if  it  in-  the  amount  or  extent  of  the  business 
dudes  all  of  a  class  within  the  taxing  is  not  an  unreasonable  discrimination, 
district.   Per  Sharswood,  J.  although  some  persons  have  a  much 

The  requirement  of  the  Texas  Con-  larger  capital  and  do  a  much  larger 
fUtutUm  1876,  art.  viii.  }  2,  that  ''all  busmess  than  others.  Los  Angeles  v. 
oeeupation  taxes  shall  be  equal  and  Los  Angeles  Ind.  Gas  Co.,  152  Cal.  765; 
Boifonn  upon  the  same  class  of  sub-  Youngblood  v.  Sexton,  32  Mich.  406; 
jects  withm  the  limits  of  the  authority  Magneau  v.  Fremont,  30  Neb.  843. 
levying  the  tax,"  applies  to  municipal  The  charter  of  a  city  provide  that 
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other  hand,  the  uniformity  is  not  destroyed  by  the  fact  that  the 
is  graduated  according  to  the  business  done  or  upon  someol 
reasonable  basis.' 

The  State,  or  the  municipality  under  statutory  authority,  i 
collect  an  ad  valorem  tax  upoji  property  used  in  a  calling  and  ma^ 
the  same  time  impose  a  license  tax  on  the  purstiU  as  a  condition  of 
right  to  carry  on  that  pursuit,  and  the  fact  that  both  the  prop< 
and  the  business  or  pursuit  are  taxed,  does  not  constitute  dou 
taxation.^ 

in  the  imposition  of  license  taxes  on  may  be  graduated  by  the  ntimftei 

business    and    occupations    "no    dis-  horses    kept    for    breeding    purpc 

crimination    shall   be   made   between  Templeton  v.  Tekamah,  32  Neb. 

persons  engaged  in  the  same  business,  A  tax  on  the  buainess  of  drayage 

otherwise  than  by  proportioning  the  cording  to  the  number  of  drays 

tax  upon  any  busmess  to  the  amount  ployed  and  the  capacity  thereol  as 

of  the  business  done."     It  was  held  horse  or  two  horse  drays,  is  unifc 

that  this  provision  did  not  require  that  Johnston  v.  Blacon,  62  Ga.  645.    1 

the  tax  be  graduated  in  all  cases  accord-  chants  may  be  dassified  as  whoiU 

inj^  to  the  bufflness  done,  and  that  a  and  retail  and  a  different  graduj 

umform  tax  might  be  imposed  on  all  tax  imposed  on  each  class  aocon 

persons   in    the    same    calling.     Lioe  to  the  amount  of  the  business  d> 

Angeles  v.  Los  Angeles  Ind.  Gas  Co.,  Commonwealth  v,  Clark,  195  Pa.  • 

152  Cal.  765.  afT'd  sub  nam.   Clark  v.  Titusville, 

*  Johnston  v.  Macon,  62  Ga.  645;  U.  S.  329;    Kniseley  v,  Cotterel, 

Strater  Bros.  Tobacco  Co.  v.  Common-  Pa.  614 ;  Williamsport  v.  Wenner, 

wealth,  117  Ky.  604;    Aurora  v.  Mc-  Pa.  173. 

Gannon,  138  Mo.  38,  47;    Templeton        >  Davis  v.  Macon,  64  Ga.  128;  < 

V.  Tekamah,  32  Neb,  542;    Gatlin  v.  son  v.  For^h,  94  Ga.  617;    Lev 

Tarboro,  78  N.  Car.  119;    Albertson  State,  161  Ind.  251,  257;    Livingi 

V.  Wallace,  81  N.  Car.  479;   State  v.  v,  Paducah,  80  Ky.  656,  660:   Lei 

Powell,    100    N.   Car.    525;    State   v,  Louisville,  97  Ky.  394;    Covingto 

French,   109  N.  Car.  722;    Williams-  Woods,  98  Ky.  344;    Commonwe 

port  V.  Wenner,  172  Pa.  173;    Com-  v.  Pearl  Laundry  Co.,  105  Ky.  ' 

monwealth  v.  Clark,  195  Pa.  634,  aff 'd  Fidelity  &  Casualty  Co.  v.  Louisv 

91^  nam.  Clark  V.  Titusville,  184  U.  S.  106    Ky.   207;     German   Washini 

329;  Kniselev  v.  Cotterel,  196  Pa.  614.  Mut.  F.  Ins.  Co.  v.  Louisville,  117 

Under  authority  to  collect  taxes  on  593,  602 ;    American  Un.  Exp.  Cc 

''auctioneers,    transient    dealers,    and  St.  Joseph,  66  Mo.  675;   St.  Loui 

peddlers,"  a  municipal  corporation  may  Green,  70  Mo.  562;   B.C.  7  Mo.  A 

impose  a  tax  either  upon  the  amount  468;  St.  Joseph  v.  Ernst,  95  Mo.  i 

of  the  sales  of  such  persons,  or  in  the  367;  St.  Louis  v.  Weitzel,  130  Mo.  i 

form  of  a  license  or  tax  upon  the  privi-  619;    Aurora  v.  McGannon,  138 

lege  of  selling.    Carroll  v.  Tuscaloosa,  38,  45;   Springfield  v.  Smith,  138 

12  Ala.  173.  645;  Troy  v.  Harris,  102  Mo.  App. 

A    quarterly   tax    imposed    on   all  59 ;  Monett  v.  Hall,  128  Mo.  App. 

traders  doing  business  in  the  town  "  of  Nebraska  Tel.  Co.  v.  Lincoln,  82  } 

one  dollar  for  every  $1,000  worth  of  59;   Morgan  v.  Commonwealth,  98 

goods    sold,     during    the    preceding  812;   Newport  News  &  O.  P.  R.  A 

quarter,"  is  uniform  and  constitutional.  Co.  r.  Newport  News,   100  Va.  ] 

Gatlin  v.  Tarboro,  78  N.  Car.  119.    An  Postal  Tel.  Cable  Co.  v,  Norfolk, 

annual  business  tax  of  three  dollars  Va.    125;    Norfolk  v.   Griffith-Pc 

on  merchants  whose  stock  of  goods  Co.,  102  Va.  115. 
exceeds  $1,000  in  value  and  two  dol-        "The  words  'license  tax'  imp! 

lars    on    merchants    whose    stock    of  burden  on  that  which  is  not  prope: 

goods  is  less  than  $1,000  in  value  is  but  results  from  its  enjoyment,  or 

valid.    Aurora  r.  McGannon,  138  Mo.  conduct  of  the  business  or  callix 

38,  47.    A  business  or  occupation  tax  Per  Pry  or,  C.  J.,  in  Levi  v,  Louisv 
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Busmess  or  occupation  taxes  may  he  gradiuUed  in  a  great  variety 
of  ways,  as  by  the  amount  or  value  of  the  stock  in  trade  of  dealers,^ 
the  marketable  value  of  the  product  of  factories,  &c.,^  or  the  quantity 
of  goods  manufactured  or  packed,'  the  amount  of  sales  or  business 
transacted/  the  amount  of  receipts  from  the  business,<^  the  gross 
earnings  of  the  business,^  the  number  of  persons  employed  in  the 
business,^  the  number  of  animals  kept  in  connection  with  the  busi- 
ness," and  taxes  so  graduated  are  taxes  on  the  occupation ;  and,  al- 
though graduated  according  to  the  property  used  in  the  business  or 
according  to  the  business  transacted,  are  not  taxes  upon  property.^ 

Vi  Ky.  394,  406.    See  also  Elliott  v,  »  Strater    Bros.    Tobacco     Co.    v, 

Louisville,  101  Ky.  262,  267.     A  tax  Commonwealth,  117  Ky.  604. 

OD  a  business  may,  imder  statutory  '  State  v.  Applegarth,  81   Md.  293, 

authority,  be  made  a  lien  on  the  prop-  302. 

cs%  where  the  business  is  carried  on.  ^  Goldsmith  v.  Huntsville,  120  Ala. 

Tlw  owner  is  presumed  to  know  the  1S2;    Sacramento  v.  Crocker,  16  Cal. 

nature  of  the  business  there  carried  119;    Ex  parte  Mount,   66  Cal.  44S; 

on,  and  to  have  let  the  property  with  Joseph  v.  MilledgeviUe,  97  Ga.  513. 

knowledge  that  it  might  be  encimi-  '  Lott  v.  Ross,  38  Ala.  156;     Cap- 

bered  by   a    tax    on    such   business,  ital  City  Water  Co.  v,   Montgomery 

Hodge  r.  Muscatine  County,  196  U.  S.  County  Revenue  Board,  117  Ala.  303; 

27d,  aff'g  121  Iowa,  482.    The  conatUip-  San  Luis  Obispo  County  v.  Greenburg, 

tmd  requirement  of  uniformity  of  tax-  120  Cal.  300 ;    State  v,  Philadelphia, 

atkn  does  not  prevent  the  imposition  W.  &  B.  R.  Co.,  45  Md.  361 ;  American 

of  a  lioaise  tax  upon  a  particular  busi-  Un.  Exp.  Co.  v.  St.  Joseph,  66  Mo. 

VOL  idthou^  tne  property  used  in  675,  682. 

theouonesB  is  subject  to  and  has  paid  *  Wright  v.  Southern  Bell  Tel.  Co., 

an  ad  valorem  tax.    Ex  parte  Mirande,  127  Ga.  227,  229. 

73  Cal.  365.  »  Ex  parU  Li  Protti,  68  Cal.  635. 

The  le^alature  majr  authorize,  and  "  Birmingham    v,    Goldstein,     151 

the  municipality  may  impose,  an  occu-  Ala.  473  (dairy  business). 

jation  tax  both  on  an  insurance  com^  *  Goldsmith  v.  Huntsville,    120  Ala. 

nand  on  He  agent.     This  is  not  182;    Saks  v.  Birmingham,   120  Ala. 

le  taxation.    Farmington  v.  Ruth-  190;    Birmingham  v.   Goldstein,    151 

oford,  94  Mo.  App.  328.    A  business  AJa.  473;    Sacramento  v.  Crocker,  Ki 

or  occupation  tax  may  be  measured,  Cal.  119;    Mutual  Reserve  Life  Fund 

wholly  or  in  part,  by  the  employment  Assoc,  v.  Augusta,  109  Ga.  73;    New- 

fotdyue  of  vehicles  although  those  ve-  ton  v.   Atchison,  31   Kan.   151,   159; 

hides  are  already  taxed  ad  valorem  as  In  re  Martin,  62  Kan.  638 ;    Strater 

property.   Davis  v.  Macon,  64  Ga.  128 ;  Bros.  Tobacco  Co.  v.  Commonwealth, 

LivmgBton  v,  Paducah,  80  Ky.  656,  117  Ky.  604;    State  v,  Philadelphia, 

MO;  St.  Louis  v.  Green,  70  Mo.  562;  W.  &  B.  R.  Co..  45  Md.  361;   Corson 

St.  Louis  V.  Weitzel,  130  Mo.  600.  619.  v.  State,  57  Md.  251,  262;    State  v. 

An  occupation    tax   measured    oy   a  Applegarth,  81  Md.  293,  302.     A  tax 

pnventage  of  the  gross  earnings  of  a  upon  the  gross  premiums  of  an  insur- 

idepkone  company ,  whose  franchise  is  ance  company  is  a  tax  on  the  business, 

>iw  taxed  in  connection  with  its  tan-  and  is  not  a  tax  on  the  propertv  of  the 

Pble  property,  according  to  its  value  company.   Mutual  Rcscr\'e  Life  Fund 

u  a  gcnng  concern,  is  not  double  taxa-  Assoc,  v.  Augusta,   109  Ga.  73 ;    Ex 

tioD  of  Uie  property.    Nebraska  Tel.  parte  Cohn,  13  Nev.  424,  427.    A  stat- 

Co.  r.  Lincoln,  82  Neb.  59.  ute  which  provides  that  tobacco  fac- 

^  Goldsmith  v.  Huntsville,  120  Ala.  lories  shall  pay  a  license  tax  of  one  dol- 

1S2;  Saks  v,  Birmingham,   120  Ala.  lar  on  the  marketable  value  of  each 

190;  Newton  v,  Atchison,  31  Kan.  151,  one  thousand  dollars  of  product  up  to 

159;  In  re  Martin,  62  Kan.  638;  Cor-  one  hundred  thousand  clollars,  and  at 

Mo  r.  State,  57  Md.  251,  262.  the  rate  of  fifty  cents  per  thousand 
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§  1411  (785).  Taxation  of  OccnpatioiiB;  Oonstrnction  of  Delegated 
Authority.  —  The  poioer  to  tax  a  hvsiness  or  occupation  must,  like  all 
other  powers  of  taxation,  be  expressly  conferred.*  In  Virginia,  it  has 
been  held  that  a  l^islative  grant  to  a  municipality  of  a  general  and 

dollars  thereafter,  imposes  a  license  The  fact  that  certain  property  is 
tax  and  ilot  a  tax  on  property.  Strater  exempt  from  taxation,  does  not  exempt 
Bros.  Tobacco  Co.  v.  Commonwealth,  the  lessee  of  the  property  from  a  license 
117  Ky.  604.  or  occupation  tsoi  for  conducting  busi- 

But  when  a  question  of  interstate  ness  on  or  with  such  propertv.  Nor- 
commerce  is  involved  the  Supreme  folk,  P.  &  N.  N.  Co.  v.  Norfolk,  105 
Court  of  the  United  States  has  held  Va.  139.  By  the  Texas  Constitution 
that  where  the  business  or  occupation  (art.  viii,  §  1),  it  is  provided  that  '*The 
consists  in  the  sale  of  goods^  a  ucense  occupation  tax  levied  by  any  county, 
tax  required  for  its  pursuit  is  in  effect  city,  or  town,  for  any  year,  on  persons 
a  tax  upon  the  gooos  themselves.  As  or  corporations  pursuing  any  business, 
to  the  validity  of  license  taxes  wfien  shall  not  exceed  one  ludf  of  the  tax 
they  affect  interstate  commerce,  see  ante,  levied  by  the  State  for  the  same  pe- 
§§  1356,  1357.  In  Welton  v.  Missouri,  riod  on  such  profession  or  business." 
91  U.  S.  275,  278,  Mr.  Justice  Field  Under  this  constitutional  provision  a 
said :  "  The  general  power  of  the  State  municipality  under  delegated  author- 
to  impose  taxes  in  the  way  of  licenses  ity  can  only  tax  such  businesses  or 
upon  all  pursuits  and  occupations  occupations  as  the  State  has  taxed, 
within  its  limits  is  admitted,  but,  like  Hoefling  v.  San  Antonio,  85  Tex.  228. 
all  other  powers,  must  be  exercised  in  A  tax  of  one  third  of  one  per  cent  on 
subordination  to  the  requirements  of  all  gross  sales  of  goods  is  not  obnox- 
the  Federal  Constitution.  Where  the  ious  to  the  provision  of  the  Georgia 
business  or  occupation  consists  in  the  Constitution  that  all  taxes  shall  be 
sale  of  goods,  the  license  tax  required  uniform  upon  the  same  class  of  sub- 
for  its  pursmt  is  in  effect  a  tax  upon  jects  within  the  territorial  limits  of  the 
the  goods  themselves.  If  such  a  tax  taxing  power,  although  the  statute 
be  within  the  power  of  the  State  to  further  permits  the  commutation  of  the 
levy,  it  matters  not  whether  it  be  tax  by  the  payment  of  a  specified 
raised  directly  from  the  goods,  or  in-  lump  sum.  Joseph  v.  Milledgeville, 
directly  from  them  through  the  license  97  Ga.  513.  Prior  to  1892,  it  was  hdd 
to  the  dealer;  but,  if  such  tax  conflict  that  under  the  provisions  of  the  Ken- 
with  any  power  vested  in  Congress  by  tucky  Constitution  then  in  force,  both 
the  Constitution  of  the  United  States,  real  and  personal  property  must  be 
it  will  not  be  any  the  less  invalid,  be-  taxed  at  the  same  rate  and  in  the 
cause  enforced  through  the  form  of  a  same  manner;  that  the  legislature 
personal  license."  could  not  tax  real  property  ad  valorem 

The  Drummer  cases.  It  has  been  and  provide  that  the  owner  might 
repeatedly  held  by  the  Supreme  Court  pay  a  license  tax  in  respect  of  his  per- 
of  the  United  States  that  when  a  sonal  property  in  lieu  of  an  ad  valorem 
drummer  goes  from  one  State  into  tax.  Under  such  conditions,  a  license 
another  to  sell  there  by  sample  goods  tax,  if  imposed,  must  have  been  in  ad- 
situated  in  the  Stale  from  which  he  came,  dition  to  a  personal  tax  on  the  propertv. 
or  elsewhere,  the  State  where  the  drum-  Levi  v.  Louisville,  97  Ky.  394.  6ut  in 
mer  seeks  to  effect  such  sale  cannot  1892  the  Constitution  (§  181)  was 
levy,  or  authorize  the  levy  of.  a  tax  amended  to  expressly  provide  that  a 
upon  the  drummer,  or  upon  tne  sale,  license  tax  might  be  imposed  in  lieu 
or  upon  the  privilege  or  right  to  make  of  an  ad  valorem  tax  on  personal  prop- 
the  sale,  or  upon  the  transaction,  be-  erty.  See  Wiemer  r.  Louisville  Sint- 
cause  to  do  so  would  be  to  interfere  with  ing  Fund  Com'rs,  124  Ky.  377. 
interstate  commerce.  Robbins  r.  Shelby  *  See  ante,  %  1377.  Statutory  au- 
County  Taxing  District,  120  U.  S.  489 ;  thority  to  a  municipality  to  impose 
Corson  v.  Maryland,  120  U.  S.  502;  license  taxes  is  to  be  strictly  con- 
Asher  v.  Texas,  128  U.  S.  129;  Stock-  strued.  Tuscaloosa  v.  Holczstem,  134 
ard  v.  Morgan,  185  U.  S.  27 ;  ante,  §  1356.  Ala.  636. 
Index  —  Interstate  Commerce, 
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unrestricted  power  of  taxation  includes  the  whole  power  of  the 
State  over  subjects  of  taxation  and  authorizes  the  taxation  of  busi- 
nesses and  occupations.^    Authority  in  the  charter  of  a  municipal 
corporation  to  tax  "all  real  and  personal  estate  within  the  corpo- 
rate limits  of  the  city"  was  held,  in  view  of  the  language  and  history 
of  legislation  in  the  State  as  to  the  subject-matter  of  taxation,  not  to 
confer  upon  the  corporation  power  to  tax  the  income  of  particidar 
occwpalums^    Authority  to  tax  all  persons  exercising  any  profession 
may  be  executed   by  taxing  each  member  of  a  firm  separately.' 
Railroad  compaiiies  and   odier  public  service  corporations,  which 
have,  by  virtue  of  legislative  or  municipal  grant,  rights  and  privi- 
ly to  use  the  public  streets  for  their  purposes,  are  subject  to  the 
exaction  of  license  or  business  taxes  on  their  franchises  or  occupa- 

*  Quid  V.  Richmond,  23  Gratt.  (Va.)  Charleston,  under  the  power  to  levy 
4W;  Humphreys  V.  Norfolk,  25  Gratt.  taxes  on  ** taxable  property"  may  tax 
(Va.)  97;  Nonolk  v.  Norfolk  Land-  income.  Lining  v.  Charleston,  1  Mc- 
mark  Pub.  Co.,  95  Va.  564;  Newport  Cord  (S.  Car.),  345.  Charter  of  Rich- 
News  &  0.  P.  R.  &  E.  Co.  V,  Newport  mond  held  to  give  authority  to  impose 
New8,100  Va.  157;  Woodall  t>.  Lynch-  a  Ucense  tax  on  lawyers.  Ould  v. 
Iwrg,  lOOVa.  318;  Norfolk  ».  Griffith-  Richmond,  23  Gratt.  (Va.)  464.  In 
PoweU  Co.,  102  Va.  115;  Norfolk  &  Rome  v.  Mc Williams,  52  Ga.  251,  the 
W.  R.  Co.  V.  Suffolk,  103  Va.  498;  principal  cases  in  that  State  concern- 
Standard  Oil  Co.  V,  Fredericksburg  mg  the  power  to  tax  professions  and 
105  Va.  82.  A  provision  in  the  charter  to  exact  license  fees  are  referred  to,  and 
of  a  city  giving  it  power  to  license,  the  power  upheld  as  one  which  the 
Tegulate,  and  tax  certain  enumerated  legislatiu^  may  confer.  Taxation  of 
daves  of  persons  and  business,  and  incomes^  1  IDest^r  Taxation,  202. 
eoQcluding  with  the  words,  "and  all  In  Alabama,  it  is  held  that  ''when 
other  business,  trades,  avocations,  and  express  power  to  levy  and  collect  par- 
profeseions  whatever,  was  held  not  to  ticular  taxes  is  conferred,  the  power  to 
confer  the  power  to  require  a  Ztcen«e  toe  levy  and  collect  other  taxes  is  ex- 
Jrm  kavyerSf  as  they  were  not  of  the  eluded.  Or  if  particular  subjects  of 
ame  generic  character  or  class  with  taxation  are  enumerated,  the  corpora- 
thoee  specified.  St.  Louis  v.  Laughlin,  tion  has  not  capacity  to  enlarge  them." 
49  Mo.  559.  Similarly  a  power  to  im-  Baldwin  v.  Montgomery  Council,  53 
poee  a  license  tax  upon  certain  specified  Ala.  437;  Selma  v.  Selma  Press  &  W. 
oecapations,  "and  upon  any  other  per-  Co.,  67  Ala.  430. 
wn  or  employment,  which  it  (the  citj^)  '  Lanier  v.  Macon,  59  Ga.  187 ; 
nay  deem  proper,  w^hether  such  per-  Wilder  v.  Savannah,  70  Ga.  760.  But 
MQ  or  employment  be  herein  specially  in  New  York  it  is  held  that  a  statute 
enumerated  or  not,"  was  held  not  to  enacted  in  the  exercise  of  the  poUce 
confer  power  to  impose  such  a  tax  upon  power  which  requires  each  memoer  of 
a  railroad.  Lynchburg  i\  Norfolk  &  a  firm  engaged  in  a  business  or  occupa- 
N.  W.  R.  Co.,  80  Va.  237.  Brokers;  tion  to  be  registered  is  imreasonable, 
who  mav  be  taxed  as  such.  Portland  unnecessary  for  the  protection  of  the 
r.  O'Neill.  1  Oreg.  218;  Little  Rock  v,  public,  and  unconstitutional.  Schnaicr 
Barton,  33  Ark.  436,  citing  text.  A  v.  Navarre  Hotel  &  Imp.  Co.,  182  N.  Y. 
power  to  regulate  "meat  stores"  will  83  (plumbers);  People  v.  Ringe,  197 
iM<  warrant  a  classification  which  N.  x.  143  (undertakers).  Authority 
makes  the  selling  of  game  and  fish  sl  to  a  municipality  ''to  license  and  tax 
Kparate  privilege.  Vosse  v.  Memphis,  all  agents  of  insurance  offices"  con- 
9  Lea  (Tenn.),  ^4.  fers  power  to  compel  each  agent  to  pay 

'  Savannah  v.  Hartridge,  8  Ga.  23;  a  separate  tax  for  each  company  repre- 

<li8tingui8hed  from  cases  in  South  Caro-  sented  by  him.    Simrall  v,  Covington, 

Una,  which    hold    that   the    city    of  90  Ky.  444. 
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tions^  although  they  may  have  agreed  to  pay  the  municipality  for 
the  use  of  the  streets.^ 

§  1412  (791,  792).  Taxation  of  Vocatioiis.  —  The  legislature  may 
authorize  municipal  corporations  to  impose  taxes  upon  persons 
whose  ordinary  vocations  are  pursued  within  the  corporate  limits, 
although  residing  beyond  those  limits,  the  same  as  upon  residents.* 
The  delegated  power  of  taxation  must  be  generally  and  impartially 
exercised  by  the  municipal  authorities  without  unreasonable  or 
arbitrary  discrimination  against  particular  individuals.*    In  impos- 

*  Memphis  Gas  Light  Co.  v.  Shelby  goods  owned  elsewhere,  but  sold  on 
County  Tax  Dist.,  109  U.  S.  398,  400;  commisnon  by  residents  of  the  mu- 
New  Orleans  C'.  &  L.  R.  Co.  v.  New  Or-  nicipality.  Cumming  v.  Savannah, 
leans,  143  U.  S.  192,  aff'g  40  La.  An.  R.  M.Charlt.  (Ga.)  26;  Green  r.  Savan- 
.587;  Metropolitan  St.  R.  Co.  v.  New  nah,  lb.  368;  Padelford  v.  SaN^annah, 
York,  199  U.S.I;  St.  Ix)uis  v.  United  14  Ga.  438,  criticising  Brown  v.  Mar\'- 
Railways  Co.,  210  U.  S.  266;  Annis-  land,  12  Wheat.  (U.  S.)  419;  Pcarce 
ton  V.  Southern  R.  Co.,  112  Ala.  557;   v.   Augusta,  37  Ga.  597;    Shriver  r. 


held  V.  Smith,  138  Mo.  645;   Nebraska  268,  272.    Statutory  authority  to  tax 

Tel.  Co.  r.  Lincoln,  82  Neb.  59;  Flor-  occupations  "  within  the  city "  does  not 

ida  Cent.  &  P.  R.  Co.  v.  Columbia,  54  authorise  a  tax  upon  non-reHdents  who 

S.  Car.  266;  Newport  News  &  O.  P.  R.  come  to  the  city  under  special  emptAfy- 

&  E.  Co.  V.  Newport  News,  100  Va.  meni    to    transact    specific    busmess. 

157;   Norfolk  &  W.  R.  Co.  v,  Suffolk,  Evers  v.  Mayfield,  120  Ky.  73,  77.    A 

103  Va.  498,  501 ;  State  v.  Hilbert,  72  license  or  occupation  tax  upon  a  sin^^ 

Wis.  184.  act  not  amountmg  to  a  busmess  cannot 

In  Stein   v.   Mobile.   49   Ala.   362  be  enforced.    Plymouth  v.  Cooper,  135 

(followed  in  Los  Angeles  v.  Los  An-  N.  Car.  1. 

geles  Water  Co.,  61  Cal.  65,  on  similar        «  Vines  v.  State,  67  Ala.  73;  Waters- 
facts),  the  city  was  held  disabled  by  its  Pierce  Oil  Co.  r.  Hot  Springs,  85  Ark. 
contract  to  tax  the  busineaa  of  carrjang  509 ;    Lassen  County  v.  Cone,  72  Cal. 
on  waterworks  within  the  city;    but  387;    Atlanta  v.  Jacobs,  125  Ga.  523 
qiujere  whether  the  power  to  tax  could  Carrollton  v.   Bazzette,   159   111.  284 
be  surrendered,  and  also  whether  the  Daniel    r.    Richmond,    78    Ky.    542 
contract  was  not  taken  subject  to  the  Fecheimer  v.  Louis>nlle,  84  Ky.  306 
taxing  power  of  the  city.    i47ite,  }  1392,  Simrall    v.    Covincton,    90    Kv.    444 
note.    Detroit  v.  Detroit  City  R.  Co.,  Graffty   v.   RushviUe,    107   Ind.   502 
76  Mich.  421.  Bills  v.   Goshen,   117  Ind.  221.   226 

*  Worth  V.  Fayetteville,   1   Winst.  Indianapolis  r.   Bieler,    138   Ind.   30 

Eq.  (N.  Car.)  70  [Repr.  617].    What  Morgan  v.  Orange,  50  X.  J.  L.  389 

property  may  be  taxed  under  such  au-  Thompson  v.  Ocean  Grove,  55  N.  J.  L 

thority.     lb.    As  to  right  to  tax  (un-  507;   Albertson  r.  Wallace,  81  N.  Car 

dor  special  charter  provisions)  persons  479;  State  r.  Moore,  113  N.  Car.  697; 

rcsidmg  without,  but  exercising  a  trade  State  v.  O'Connor,    5   N.   Dak.   629; 

or  calling  within,  the  corporation,  see  Nashville  v.  Althorpe,  5Cddw.  (Tenn.) 

also  State  v.  Charleston,  2  Speers  L.  554;    Clements  r.  Casper,  4  Wyo.  494. 

(S.  Car.)  623;  State  r.  Charleston,  lb.  An  ordinance  imposing  a  license  tax 

719.     What  may  be  taxed  under  au-  on  grocers  must  include  all  grocers, 

thority  to  tax  '* income  and  profits"  It  cannot  be  limited  to  grocers  who 

of  non-residents  doing  business  within  employ  delivery  wagons.     CovingtOQ 

the   corporation,    see    lb. ;     Bates   v.  v.  Dalheim,  126  Ky.  26. 
Mobile,  46  Ala.  158.    Taxableness  of 
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ing  these  taxes,  the  municipality  cannot  discriminate  hetweeii  re»i^ 

dents  and  nonrresidents,  as  by  imposing  a  tax  upon  non-residents 

when  residents  pursuing  the  same  trade  or  occupation  are  within 

the  municipal  limits  exempt  therefrom  or  are  taxed  at  a  lower  rate 

or  in  a  different  manner.^    Discriminations  against  non-residents 

may,  according  to  circumstances,  be  void  as  infringing  the  fourth 

article  of  the  Federal  G>nstitution,  the  G>nmierce  Clause,  or  the 

Fourteenth  Amendment,  as  well  as  by  infringing  provisions  of  the 

State  Constitution.    The  municipal  authorities  cannot  discriminate 

between  residents  and  nonresidents  by  taxing  the  property  of  the 

latter  within  the  corporation  at  a  higher  rate  than  the  like  property 

of  the  former,  or  in  a  different  manner.' 

§  1413  (813).  Smnmary  OoUection  may  be  anthorised  by  the 
Legiilttore.  —  The  legislature  may  provide  for  a  summary  coUectian 
of  taxes  and  assessments,  and  declare  what  shall  make  a  prima  facie 
case.*  For  the  payment  of  street  improvements,  it  was  provided  by 
statute  that  the  city  engineer  should  make  an  estimate,  which,  when 

'  See  cases  cited  9upraf  }}  1356,  not  discriminate  in  favor  of  its  own 
1357.  The  objection  that  an  occupa-  citizens  and  a^inst  those  of  other 
tkn  tax  discriminates  against  non-  States  by  imposmg  greater  burdens,  or 
Rodents  most  frequently  arises  in  the  taxes,  or  license  fees  upon  the  former 
case  of  dtisens  of  other  States,  and  in  than  upon  the  latter.  Ward  v.  Mary- 
such  eases  the  tax  may  be  open  to  the  land,  12  Wall.  (U.  S.)  418,  4'SO  (a  lead- 
objection  that  it  tnier/eresirttXtn/^ratoto  in^  case  on  this  point).  1  Desty  Tax- 
emmerce.  For  the  cases  on  this  sub-  ation,  21^222,  and  cases;  1  Hare, 
ject,  see  otUc,  }}  1365-1363.  Index—  Am.  Const.  Law,  251,  252,  318,  467; 
jnterttate  Commerce.  A  city  ordinance  Grav,  Lim.  on  Taxing  Power,  §§  1108- 
imposin^  a  license  tax  for  revenue  upon  lllS,  §  840  el  seq.  &nd  cases;  supra, 
the  business  or  occupation  of  selling  §§  1354-1356,  1364. 
foods  which  fixes  one  rate  for  goods  in  'St.  Louis  v.  Cooks,  37  Mo.  44 ; 
the  city  or  in  transit  thereto  and  an-  Riley  v.  St.  Joseph,  67  Mo.  491.  As  to 
other  and  much  larger  rate  for  goods  power    to   validate   vasl   assessments. 


Fnmk,  52  Cal.  606.  §}  129, 645, 948.    As  to  what  defects  will 

'State  V,  Charleston,  2  Speers  L.  vitiate  the  warrant  to  collect  assess- 
(S.  Car.)  719;  Nashville  v,  Althrop,  5  ment,  see  Butler  v.  Nevin,  88  111.  575. 
poldw.  (Tenn.)  554.  In  this  last  case  LHslraint  of  goods  to  satisfy  taxes  law- 
it  wu  held  that  there  could  be  no  dis-  fully  levied  is  one  of  the  most  ancient 
crimination  between  merchants  selling  methods  of  collection  known  to  the 
hy  aam^e  and  those  doing  business  law.  That  method  may  be  resorted  to 
i&  a  different  manner.  Statutes  au-  without  violating  any  right  guaran- 
thorizing  the  "registration  and  taxa-  teed  by  the  Federal  Constitution, 
tun'*  of  vc^lesusmg  the  paved  streets  Murray  s  Lessee  v.  Hoboken  Land  & 
<rf  a  town  are  strictly  construed ;  and  Imp.  Co.,  18  How.  (U.  S.)  272,  281; 
>wfa  an  act  was  held  not  to  extend  to  Springer  v.  United  States,  102  U.  S. 
noQ-reodents.  Joyce  v.  Woods,  78  686;  Palmer  v.  McMahon,  133  U.  S. 
Ky.386;  Bennett  v.  Birmingham  Bor.,  660,  669;  Scottish  Union  &  Nat.  Ins. 
31  Pa.  15;  ante,  if  1166,  1407.  Under  Co.  v.  Bowland,  196  U.  S.  611. 
the  Federal  C<mstitution,  a  State  can- 
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the  council  directed  it  to  be  paid,  became  an  assessment  upon  the 
particular  lot  or  property  to  which  it  was  chargeable.  It  was  further 
provided  that  if  it  should  appear  to  the  council  by  affidavit  that 
such  assessment  was  not  paid,  the  council  should  provide  for  its 
collection  by  precept  issued  by  the  mayor  and  clert  It  was  con- 
tended that  this  statute  was  unconstitutional,  because  it  deprived 
a  party  of  rights  without  a  judicial  hearing,  and  because  it  invested 
the  council  with  judicial  power.  But  the  court  held  that  inasmuch 
as  the  party  had  the  right  by  appeal  to  transfer  his  cause  to  a  judi- 
cial tribunal,  the  objection  to  the  statute  was  not  well  taken,  and 
that  the  issue  of  the  precept  was  a  ministerial  and  not  a  judicial 
act^ 

§  1414  (815).  Mode  of  Oollection  of  Taxes  and  ABsesaments.  — 
Taxes  are  imposts  levied  for  the  support  of  the  government  or  for 
some  special  public  purpose  authorized  by  it,  and  are  not  dd>is  in 
the  ordinary  acceptance  of  the  term.*    The  fact  that  a  tax  is  not  a 

*  Floumoy  v.  Jeffereonville,  17  Ind.  Dak.  258.  In  Charleston  r.  Oliver,  16 
169;  76.  175;  anU,  §§  756,  799.  S.  Car.  49,  it  was  decided  that  a  license 

'  In  an  important  case  in  the  Su-  tax  was  not  a  "debt"  within  the  mean- 
preme  Court  of  the  United  States  Jus-  ing  of  the  constitutional  provision  that 
tice   Fidd  states   with   clearness   the  "no  person  shall  be  imprisoned  for 
distinction     between     "taxes"     and  debt  except  in  case  of  fraud." 
"debts."    "Taxes  are  not  debts.    It  was        In  Pennsylvania  it  is  held  that  a 
so  held  by  this  court  in  the  case  of  property  oum^r  Aa<  no  «et-o^  against  the 
Lane  County  v.  Oregon,  7  Wall.  (U.  S.)   clami  of  a  city  for  an  assessmeni^  and, 
71.    Debts  are  obligations  for  the  pay-  in  a  suit  by  the  city  upon  such  a  claim, 
mcnt  of  money  founded  upon  contract  equities  between  the  property  oiptner 
express  or  implied.    Taxes  are  imposts  and    the    contractor    cannot    be    ad- 
levied  for  the  support  of  the  govern-  justed.     Pittsburgh  v.   McKnight,  91 
ment,    or   for   some    special    purpose  Pa.  2^.    See  also  Brientnall  v.  Phila- 
authorized  by  it.    The  consent  of  the  delphia,  103  Pa.  156.     As  to  cmtnUT" 
taxpayer  is  not  necessary  to  their  en-   c2atm,    see    Philadelphia   v.   Cloud,   4 
forcement.    They  operate  in  invitum,  W.  N.  C.  (Pa.)  445.    To  the  effect  that 
Nor  is  their  nature  affected  by  the  fact  a  tax  is  a  debt  and  is  not  the  subject 
that  in  some  States  ...  an  action  of   of  set-off,   see  Camden   v.   Allen,   2^ 
debt  may  be  instituted  for  their  re-  N.  J.  L.  398,  per  Green,  C.  J.     Where 
covery.     The  form  of  procedure  can-  a  city's  obligations  are  receivable  for- 
not  change  their  character.     Augusta   taxes,  they  and  the  taxes  may  be  the 
V.  North,  57  Me.  392 ;  Camden  v.  Allen,  subject    of    set-off.     Amy    v.    Shelby 
26  N.  J.  L.  398;    Perry  v.  Washburn,  County  Tax  Dist.,  114  U.  S.  387. 
20  Cal.  318.    Nor  are  they  different        Where,  by  a  constitutional  pro\'i- 
when  levied  under  writs  of  mandamus  sion,  taxes  may  be  paid  in  the  coupons^ 
for  the  payment  of  judgments,  and  &c.^  for  the  payment  of  which  they  are 
when  levied  for  the  same  purpose  by   levied,  the  taxpayer  can  exenHse  the 
statute.    The  levy  in  the  one  case  is  as  privilege  only  oeJore  suit  is  brought 
much  by  legislative  authority  as  in  the  tor  their  collection.    Bummel  v.  Houa- 
other."     Meriwether  v.   Garrett,    102   ton,  68  Tex.  10.    The  State  of  Virginia 
U.  S.  472,  513.    See  also  to  the  effect  agreed   to  receive  coupons  on   State 
that  taxes  are  not  debts.    Georgia  R.  bonds  in  payment  "  alter  maturity  for 
&   B.   Co.   V.   Wright,    124   Ga.   596;   all  taxes  due  the  State."    This  im- 
Camden  v.  Allen,   26  N.  J.   L.  398;  poses  not  only  a  moral  but  leg^  obli- 
Danforth   v.   McCook  County,    US.  gation.     Hartman  v.  Greenhow,   102 
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debt  has  an  important  influence  upon  the  remedies  for  the  collec- 
tion thereof.  If  the  statute  or  charter  gives  to  a  municipal  cor- 
poration a  specific  and  complete  remedy  for  the  collection  of  taxes, 
as  by  a  distress  and  sale  of  property,  or  by  making  them  a  lien  upon 
real  estate  and  providing  for  the  sale  thereof  in  default  of  payment, 
this  will  ordinarily  be  r^arded  as  excluding  by  implication  the 
right  to  resort  to  any  other  mode  of  enforcing  a  tax,  and  an  action 
against  the  taxpayer  to  recover  a  personal  judgment  as  for  a  debt 
wfll  not  lie.*    But  where  the  power  to  tax  is  plainly  given,  a  right 

TJ.  8.  672;   Antcmi  v.  Greenhow,  107  S.  Dak.  294;  Hanson  County  v.  Gray, 

U.S.  769;  Virginia  Coupon  Cases,  114  12  S.  Dak.  124;   Shaw  v.  Pickett,  26 

U.S. 269;  RoyaU r.  Virginia,  116 U.S.  Vt.  486;  Pierce  County  v.  Merrill,   19 

572;  Sands  v.  Edmunds,   116  U.  S.  Wash.  175;  Cabin  Creek  Board  of  Ed- 

585;  Ayers,    In  re,   123  U.  S.  443;  ucation  v.  Old  Dominion  I.  M.  &  M. 

McGahey  v,  Virginia^  135  U.  S.  662;  Co.,  18  W.  Va.  441. 
McCoUough  V.  Virginia,  172  U.  S.  102.        Further,  as  to  personal  liability  of 

Contra,  Greenhow  v.  Vashon,  81  Va.  taxpayer  to  an  action  for  the  taxes,  see      ^ 

336.  As  to  statutory  provisions  mak-  Oakland    v.    Whipple,    39    Cal.    112; 

ing  municipal  warrants  receivable  for  People  v.  Seymour,  16  Cal.  332;  Guerin 

municipal  taxes  and  debts,  see  ante,  v.  Reese,  33  Cal.  292;    Litchfield  v. 

1683.  Vernon,  41  N.  Y.  123;    St.  Louis  v. 

'  Montezuma  Val.  W.  S.  Co.  v.  Bell,  Oemens,  36  Mo.  467;  St.  Louis  v.  De 

20  Colo.  175;  Finnegan  v.  Femandina,  Noue,  44  Mo.  136.    As  to  the  power  to 

15  Fla.  379;    Du    Bignon  v.   Bruns-  make  special  assessments  for  a  local 

wiek,  106    Ga.   317,    325;    Butler  v,  improvement  a  personal  charge  or  lia- 

Ncvm,  88  HI.   575;  Mar^all  County  bilUy  of  the  property  owner,  see  post, 

V.  KdoU,    102    Iowa,  573;    Crawford  §  1453. 

County  V.    Laub,     110    Iowa,    355;        Iowa,    In  Dubuque  v.  Illinois  Cent. 

Plymouth  County  v.  Moore,  114  Iowa,  R.  Co.,  39  Iowa,  56,  74,  the  text  is 

TOO;    Lucas    v.    Purdy,    142    Iowa,  referred  to  with  approval  and  numer- 

359,  367,   Corbin  v.  Young,  24  Kan.  ous  cases  are  cited  including  Dollar 

198;  Stafford    County  v.   First    Nat.  Sav.  Bank  v.  United  States,  19  Wall. 

Bank,  48  Kan.  561 ;  Craycraft  ».  Sel-  (U.  8.)    277.     Beckj  J.,  says,    "The 

▼age,  10  Bush  (Ky.),  696;    Greer  v.  cases  cited,  it  is  believed,  fully  recog- 

Covington,  83  Ky.  410;    Baldwin  v.  nize  the  rule  that  actions  at  law  mav 

Hewitt,  88  Ky.  673 ;  Louisville  Water  be  maintained  to  recover  taxes,  al- 

Co.  V.  Commonwealth,  89  Ky.  244;  though  special  remedies  be  provided 

New  Orleans  v,  Davidson,  30  La.  An.  therefor.        See    also    Burlington    v. 

541;  New  Orleans  v.  Hill,  30  La.  An.  Burlington  &  M.  R.  R.  Co.,  41  Iowa,  . 

554;  Packard  v.  Tisdale,  50  Me.  376;  134.      But    in    Crawford    County    v. 

neroev.  Boston,  3  Mete.  (Mass.)  520;  Laub,  110  Iowa,  355,  where  suit  was 

Stalcy  V,   Columbus,    36    Mich.    38;  brought  for  the  "Mulct  Tax,"  and  the 

MeCulum  v.  Bethany,  42  Mich.  457;  right  to  a  personal  judgment  was  de- 

^iten  V.  Fife  Lake,  45  Mich.  125;  nied,    Lada,    J.,    who   delivered    the 

I^^roit  V.  Jeppj  52  Mich.  458;   Eyke  opinion  of  the  court,  declared  that  it 

v.Lange,  104  Mich.  26;  State  v.  Piaza,  had  never  decided  whether  ordinary' 

^,  MiaB.  426 ;  Thibodeaux  v.  State,  69  taxes  might  be  collected  in  an  action 

^^683;  Carondelet  V.  Picot,  38  Mo.  at  law;    that  only  two  out  of  four 

p5;- Blevins  v.  Smith,  104  Mo.  583;  judges  concurred  m  the  earlier  cases; 

State  t.  Snyder,  139  Mo.  549 ;    Rich-  and  that  the  weight  of  authority  is 

Jfd«  V.  Clay   Coimty,    40   Neb.    45 ;  that  the  statutory  remedy  provided 

yOxnan-American  F.  Ins.  Co.  v.  Min-  for  the  collection  of  a  tax  is  exclusive. 

«n,51Neb.  870;  Hibbard  v.  Clark,  56  He  added,    "In  providing  a  specific 

N.  H.  155;  Camden  v,  Allen,  26  N.  J.  remedy  for  the  enforcement  of  a  tax 

L>  398;  Rochester  v.  Bloss,  185  N.  Y.  lien,   the   legislative   intent   that   an- 

42;    Catling   v.  Carteret   County,  92  other  may  not  be  resorted  to  is  mani- 

^'*  Gar.  536;  Brule  County  v.  King,  11  fest."   The  same  principle  has  been  ap- 
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to  collect  by  suit  or  action  should  not  be  taken  to  be  impliedly  deni< 
unless  another  reasonably  adequate  means  of  collection  is  provide 
and  the  intention  of  the  legislature  that  the  special  mode  prescrib 
should  be  the  only  mode,  appears  with  a  reasonable  certainty, 
the  specific  remedy  is  full  and  adequate,  such  an  intent  on  the  ps 
of  the  law-maker  would  be  more  readily  deduced  than  it  wou 
under  other  circumstances.^ 

plied  and  an  action  will  not  lie  for  son,  203  U.  S.  483,  rev'g  137  Fed.  Ri 

general  taxes.     Plymouth  County  r.  858;   In  re  Lange  Co.,  159  Fed.  R< 

Moore,  114  Iowa,  700  (tax  on  personal  586.    As  to  the  priority  of  taxes  a 

property) ;  Lucas  v.  Purdy,  142  Iowa,  the  enforcement  of  the  same  in  p 

359,  367  (tax  on  realty).  ceedings   to   sequestrate    or    disso! 

Where  a  county  judge,  empowered  insolvent  corporations,  see  Central  Tn 

by  law  to  appoint  a  collector  of  a  tax  Co.  v.  New  York  City  &  N.  R.  Co.,  1 

levied  upon  a  precinct  to  meet  the  in-  N.  Y.  250;  Wise  v.  Wise  Co.,  153  X. 

terest  and  a  reasonable  amount  of  the  507.    When  a  court  has  assumed  jui 

principal  of  bonds  issued  in  aid  of  a  diction  over  the  property  of  a  corpo 

railroad,  was  unable  to  make  the  ap-  tion  and  has  appointed  a  receiver,  1 

pointment  because  no  person  could  oe  remedy  for  the   enforcement    of   1 

found  willing  to  serve,  it  was  held,  in  tax   is  by  application    to  the   co 

an  action  brought  by  the  bondholders  in  the  action   in  which  the  rccei' 

to  enforce  payment,  that  the  chancellor  has  been  appointed.    In  re  Tyler,  1 

had  no  power  to  appoint  a  collector  or  a  U.  S.  164;  Ledoux  v.  La  Bee, '8:5  F 

receiver  for  the  purpose,  on  the  ground  Rep.  761. 

that  the  power  to  levy  and  collect  taxes        Statute  of  limitations.    The  appli 

is  legislative  and  not  inherent  in  a  bility  of  the  ordinary  statute  of  limi 

court ;    and  that  if  such  power  were  tions  of  the  State  to  actions  or  prooe 

exercised   by  a  court   the   theory  of  ings  to  collect  taxes  is  the  subject  o 

government   and   the   distribution   of  diversity  of  opinion.    Some  dodsii 

powers  would  be  destroyed.    McLean  hold  that  such  actions  or  proceedii 

County  Precinct  v.  Deposit  Bank,  81  are  barred  after  the  ordinary  presci 

Ky.  254.    See  ante,  {  1449;   post,  §§  tive  period.     See  Galveston  r.  Gu 

1547,  1548.  anty  Trust  Co.,   107  Fed.  Rep.  3: 

On  the  principle  that  where  a  stat-  WUliams  v.  Bergin,  116  Cal.  56;  Di 

ute  creates  a  liability  which  did  not  enport  v,  Chicago,  R.  I.  &  P.  Co., 

before  existj  and  gives  a  special  remedy  Iowa,  633;    Burliiagton  v.  Burlingi 

to  enforce  it,  that  remedy,  and  not  a  &  M.  R.  R.  Co.,  41  Iowa,   134; 

common-law  action,  must  be  pursued,  Louis  v.  Newman,  45  Mo.  138;  Jeff 

it  was  held  that    street  assessments  son  v,  Whipple,  71  Mo.  521;  Mellin 

must  be  collected  in  the  manner  pro-  v.   Houston,   68  Tex.   37,   and   ca 

vided  by   the  charter  or  constituent  cited;  Glover  r.  Storrie,  18  Tex.  C 

act  of  the  corporation.      Floumoy  r.  App.  6;    German  Am.  Sav.  Bank 

Jcffersonville,   17  Ind.  169.      Precept  Spokane,  17  Wash.  315;  Seattle  v, 

must  be  duly  signed  by  the   proper  Wolfe,  17  Wash.  349;  Lewis  v.  Seat 

officer.    Jcffersonville  r.  Patterson,  32  28  Wash.  639;   Young  v.  Tacoma, 

Ind.  140.    It  was  held  by  a  divided  Wash.    153;     Ballard   v.   West   Co 

court  (ten  senators  to  ei^t)  that  a  Imp.  Co.,  15  Wash.  572;    McEwan 

county  could   not  maintam  a  bill  in  Spokane,  16  Wash.  212 ;  State  v.  1 

equity,    in  the  nature  of  a  creditor's  lard,  16  Wash.  418.    Other  cases  b 

hulf  to  enforce  the  payment  of  coimty  that  the  statute  of  limitations  ia 

taxes,  where  the  warrant  for  the  taxes  a  defence  to  the  enforcement  of  ta 

was  returned  no  property  whereon  to  by  a  municipal  corporation.    Walke 

levy.     Durant   v.  Albany  County,  26  People,  202  111.  34;  Cody  r.  Cicero, 

Wend.  (N.  Y.)  66,  reversing  decree  of  111.  322 ;   McCartney  v.  Kaymond, 

chancellor  and  vice-chancellor.     Post,  111.  51;    Magee  v.  Commonwealth, 

§§  1570-1590;   infra,  §  1421.  Pa.  358;   Memphis  v.  Looney,  9  Bi 

*  Priority   of  claim    for   taxes    in  (Tenn.)  130;   Elliot  v,  Williamson, 

bankruptcy,  see  New  Jersey  r.  Ander-  Lea  (Tenn.),  38.    See  also  Shepar 
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§  1415  (816).  Same  Subject.  Specific  Mode  held  ezcltuiye.  — 
On  the  principle  that  the  specific  siatvie  mode  of  collection  must  be 
pursued,  it  was  held,  in  another  case,  where  the  legislature  had 
provided  that  a  tax  upon  free  persons  of  color  removing  to  a  city 
should  be  collected  by  hiring  tihem  out,  that  an  ordinance  which 
authorized  such  persons  to  be  imprisoned  for  the  non-payment  of 
th^  tax  was  void.*  So  where  the  organic  law  of  a  town  gave  it  power 
"  10  levy  and  collect  taxes,"  and  also  provided,  in  another  section, 
diat  "if  any  person  fail  to  pay  any  tax  levied  on  his  property,  the 
town  collector  may  recover  the  same  by  civil  action  in  the  name  of 
the  corporation,"  it  was  held  that  the  payment  of  taxes  must  be  en- 
forced by  suit,  and  that  it  was  not  competent  for  the  corporation 
to  pass  an  ordinance  providing  for  their  collection,  by  seizure  and 
sale,  before  -judgment,  since  the  mode  of  collection  specified  in  the 
statute  excluded  all  other  modes.^ 

§  1416  (817).  Action  held  sustainable  although  Summary  Mode  of 
OoQaetion  is  provided.  —  The  authorities,  however,  are  not  uniform, 
and  in  some  of  the  States  tlie  view  is  taken  that  a  tax  legally  levied 
and  assessed  by  a  municipal  corporation  pursuant  to  its  charter 
creates  a  legal  obligation  to  pay  such  tax,  and  that  the  city  can 
recover  it  in  an  action  of  assumpsit,  and  this  although  there  may  be 
a  summary  mode  of  recovery  provided  for  in  the  ordinance.'    In 

People,  200  111.  508;  Osawatomie  v.  tions,  see  Gleason  v.  Peter  &  B.  Stone 
Miami  County,  78  Kan.  270;  State  v.  Co.  (Ky.),  66  S.  W.  Rep.  16;  Kirwin 
Columbia  (Tenn.  Gh.  App.),  62  S.  W.  v.  Nevin,  111  Ky.  682.  Statute  pre- 
Bep.  511.  scribing  limitation  to  actions  on  special 

In  Washington f  the  statute  of  limi-  tax  bills  in  Misaourif  see  Kansas  City 
tatioDs  begins  to  run,  not  from  the  v.  American  Surety  Co.,  71  Mo.  App. 
%  the  assessment  is  made  due  and  315.  A  special  assessment  is  not  a  tax 
Payable  and  operative  as  a  lien,  but  within  the  meaning  of  a  statute  of 
from  the  date  of  the  delinquency  Texas  declaring  that  no  delinquent  tax- 
u  provided  in  the  ordinance  for  the  payer  shall  have  the  right  to  plead 
^7  and  collection  of  the  assessment,  any  statute  of  limitations  by  wav  of 
Seattle  v.  O'Connell,  16  Wash.  625.  defence  against  the  payment  of  any 
Tlw  statute  does  not  run  until  a  valid  taxes"  due  by  him  to  the  city.  Gal- 
asBeannent  has  been  made.  Fogg  v,  veston  v.  Guaranty  Trust  Co.,  107  Fed. 
Hoquiam,  23  Wash.  340.    It  does  not  Rep.  325. 

ran  against  the  right  to  make  a  re-        *  Cooper  v.  Savannah,  4  Ga.  68. 
*««Bment  while  the  city  is  tr^dng  to        *  Alexander  v.  Helber,  35  Mo.  334; 
^wtc  the  original  assessment.    Lewis  antCf  {  601. 

'•  Seattle,  28  Wash.  639.  As  to  con-  >  Perry  County  v.  Selma,  M.  &  M.  R. 
stniction  and  applicability  of  a  stat-  Co.,  58  Ala.  546;  Winter  v.  Mont- 
y^  prescribing  ten  years'  limitation  gomery,  79  Ala.  481 ;  Anniston  r. 
w  actions  to  enforce  street  assess-  Southern  R.  Co.,  112  Ala.  557;  State 
yents,  aee  Seattle  v.De  Wolfe,  17  Wash.  v.  Fleming,  112  Ala.  179;  Dunlap  v. 
3J9;  Bowman  v.  Colfax,  17  Wash.  Gallatin  County,  15  111.  9;  Ryan  v. 
3^«  Action  to  enforce  a  new  appor-  Gallatin  County,  14  111.  83;  Geneva 
*wnmcnt  of  a  street  assessment  neld  v.  Cole,  61  111.  397;  State  v.  Southern 
*<>  be  barred  by  the  statute  of  limita-  Steamship  Co.,  13  La.  An.  497;  Dugan 
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Minnesota,  where  the  same  statute  which  granted  to  a  city  the 
power  to  impose  a  poll-tax  specified  a  mode  for  collecting  the  tax, 
this  express  grant  of  a  specific  remedy  was  held  to  preclude  by  im- 
plication the  right  to  collect  by  an  action,  and  this  although  the 
statutory  remedy  was  admitted  to  be  inadequate  and  impracticable.^ 

17.  Baltimore,  1  Gill  &  J.  (Md.)  499;  by  the  collector  of  an  account  of  the 
Baltimore  v.  Howard,  6  Har.  &  J.  assessment  and  tax." 
(Md.)  383;  Gordon  r.  Baltimore,  5  Mode  of  collection,  Biix  v.  Ross,  57 
Gill  (Md.),  231,  243;  Eschbach  v.  111.  121;  Bond  v.  Hiestand,  20  La. 
Pitts,  6  Md.  71;  Jonesboro  v.  McKee,  An.  139;  Louisville  v.  Bank  of  Ky., 
2  Yerg.  (Tenn.)  167 ;  Henrietta  v.  3  Met.  (Kv.)  148  ;  Ball  v.  Poor,  81 
Eustis,  87  Tex.  14,  17 ;  Brummer  v,  Ky.  26  ;  McLean  County  Precinct 
Galveston,  97  Tex.  93;  Central  Hotel  v.  Deposit  Bank,  81  Ky.  254;  New 
Co.  V.  State  (Texas  C^v.  App.),  117  Orleans  v,  Graihle,  9  La.  An.  561j 
S.  W.  Rep.  880.  Baltimore  v.  Chase,  2  Gill  &  J.  (Md.l 

Alabama:  In  this  State  it  has  been  376. 
held  that  a  tax  levied  and  assessed  is  It  was  held  in  Dollar  Savings  Bank 
a  legal  liability  upon  the  taxpaver,  v.  United  States,  19  Wall.  (U.  S.)  277, 
which  may  be  enforced  at  common  law,  that  by  express  provision  of  the  In- 
although  a  statutory  remedy  is  also  temal  Revenue  Act  taxes  due  there- 
given.  Perry  County  v.  Selma,  M.  &  under  may  be  collected  in  a  common- 
M.  R.  Co.,  58  Ala.  546 ;  Winter  v.  law  action  of  debt.  Mr.  Justice  Strong 
Montgomery,  79  Ala.  481 ;  Anniston  says  that  such  recovery  might  be  had 
V.  Southern  R.  Co.,  112  Ala.  557.  A  on  general  principles.  He  admits  that 
liquor  license  tax  is  recoverable  by  where  the  statute  creates  a  right  and 
the  State  in  an  action,  although  by  provides  a  particular  remedy  for  its 
statute  the  delinquent  is  subject  to  enforcement  such  remedv  is  generally 
criminal  prosecution  for  selling  with-  exclusive  of  all  common-law  remedies, 
out  a  license.  State  v.  Fleming,  112  But  he  says:  "The  reason  of  the  rule 
Ala.  179.  is  that  the  statute,  b^  providing  a  par- 

In  Dugan  v.  Baltimore,  1  Gill  &  J.  ticular  remedy,  manifests  an  intentioo 
(Md.)  499,  Buchanan^  C.  J.,  delivering  to  prohibit  other  remedies,  and  the 
the  opinion  of  the  court,  said:  "In  rule,  therefore,  rests  upon  a  presumed 
Baltimore  v,  Howard,  6  Har.  &  J.  383,  statutoi^  prohibition.  It  applies  and 
it  was  decided  by  this  court,  in  relation  it  is  enn)rced  when  anv  one  to  whom 
to  the  tenth  section  of  the  act  of  in-  the  statute  is  a  rule  of  conduct  seeks 
corporation,  that  the  giving  a  remedy  redress  for  a  civil  wrong.  He  is  coo- 
bv  distress  or  action  of  debt  was  cum-  fined  to  the  remedy  pointed  out  in  the 
ulative  only,  and  did  not  take  away  statute,  for  he  is  forbidden  to  make  use 
the  action  arising  by  implication,  or  of  any  other.  .  .  .  Such  principles  are 
the  legal  obligations  to  pay  a  claim  not,  however,  rules  of  conduct  of  the 
created  by  law.  The  tax  for  which  this  State."  Construction  of  Michigan 
suit  is  brought  was  imp>osed  by  virtue  statute  authorizing  the  recovery  of 
of  that  act.  the  imposition  and  assess-  taxes  on  personal  property  by  a  suit, 
ment  of  which  created  the  legal  obli-  see  Chelsea  v.  Holmes,  137  luch.  195. 
gation  to  pay,  on  which  the  law  raised  When  a  statute  provides  that  unpaid 
an  assumpsitf  independent  of  the  notice  assessments  in  a  city  shall  be  certified 
reauired  by  the  fifth  section  of  the  to  the  county  auditor  and  placed  on  the 
ordinance,  as  a  foundation  for  a  sum-  tax  list,  and  this  has  been  done,  the 
mary  mode  of  recovery,  and  unaffected  right  of  action  for  collection  of  the  as- 
by  the  omission  of  the  collector  to  do  sessment  is  no  longer  in  the  city,  but 
his  duty,  which  omission,  though  it  rests  alone  with  the  county  treasurer, 
caused  the  loss  of  the  right  to  collect  Central  Ohio  R.  Co.  v.  Bellaire,  67 
the  tax  by  distress  and  sale  of  the   Ohio  St.  297. 

goods,  left  the  right  to  recover  on  the  >  Faribault  v.  Misener,  20  Minn.  396, 
original  implied  assumpsit  unimpaired,  where  the  cases  are  l^Eimedly  exam- 
—  an  assumpsit  raised  by  the  law  on  ined  by  Young,  J.  Payment  by  in- 
the  imposition  and  assessment  of  the  stalments.  Failure  to  pay  an  instal- 
tax,  and  not  to  arise  on  the  delivery  ment  matures  whole  oebt  so  far  as 
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§  1417  (818).     Where  the  Oharter  is  silent  as  to  Mode  of  Collection, 
it  au^  be  brought.  —  If  the  charter  gives  the  power  to  impose  taxes, 
t  is  sUeni  respecting  the  method  for  their  recovery,  it  has  been  held 
t  the  corporation  may  enforce  them,  or  provide  by  ordinance 
r  their  enforcement  by  due  course  of  judicial  proceedings.     In 
-uidi  a  case,  the  authority  to  collect  by  suit  is  clearly  implied,  being 
ccessary  in  order  to  make  the  power  to  tax  available.^    The  well- 
own  rule  is,  that  where  a  statute  creates  a  right,  and  gives  no 
medy,  the  party  may  resort  to  the  usual  remedy  applicable  to  such 
sk  case.    But  the  power  to  levy  and  collect  a  tax,  whether  general  or 
special,  does  not  carry  with  it  the  authority  to  collect  by  distress  or 
9ale  of  property,  or  in  any  way  more  summary  than  by  resort  to  legal 
proceedings.    The  principle  of  the  common  law  is  clear,  as  we  have 
already  seen,*  that  municipal  corporations  cannot  make  a  by-law 
(unless  the  power  be  plainly  and  directly  conferred)  to  enforce  the 
payment  of  fines  by  distress,  sale,  or  forfeiture  of  the  goods  of 
the  party  who  may  have  omitted  to  discharge  his  legal  dues;   and 
the  same  doctrine  extends  to  taxes,  when  they  are  treated  as  debts. 
Municipal  power  to  collect  by  distress  and  sale  cannot  be  implied 
because  the  State  collects  its  taxes  in  this  manner.   It  must  be  given, 
tf  not  in  express  terms,  yet  by  the  clearest  and  most  indubitable  im- 
pfcation.*    Therefore,  the  power  to  sell  for  the  non-payment  of 
^es,  general  or  special,  cannot  be  inferred  from  an  express  provi- 

JP^id.    Maricm  Bond  Co.  v,  Blakely,   N.  J.  L.  398;  Clarke  v.  Tucket,  2  Vent. 
*  Ind.  Add.  374.  182 ;  New  Orleans  v.  Graihle,  9  La.  An. 

J.  '  Franklin   County  v,   Ottawa,   49   561 ;    Baltimore  v.  Chase,  2  Gill  &  J. 

*i»ii.  747,  756;  Johnston  v.  Louisville,    (Md.)  376;  St.  Louis  v.  Russell,  9  Mo. 

"  Bush  (Ky.),  527,  538;    Lexington   507;    St.  Louis  v,  Allen,  13  Mo.  400; 

'•Wilson,  118  Ky.  221;  Amite  City  r.   Mclnemy    v.    Reed,    23    Iowa,"  410; 

^^nufnts,  24   La.   An.  27;    State  v.    Haskell  v.  Burlin^on,  30  Iowa,  232; 

**^rance^  55  Mo.  378.  389,  per  Wag-  Dubuque  v,  Harrison,  34  Iowa,  163; 

J?»  J.;  Jefferson  v.  McCarty,  74  Mo.   Paine  v.  Spratley,  5  Kan.  525;    Au- 

f^;    State  r.  Irey,  42  Neb.  186,  citing  gusta  v.  Dunbar,  50  Ga.  387;  State  v, 

•^t ;  Reynolds  v.  Fisher,  43  Neb.  172.    Irev,  42  Neb.  186,  citing  text.     The 

" '^pe  a  tax  on  personal  property  was  right  to  impose  a  fine  or  penalty  for  the 
^'^^^ie  a  Uen  on  such  property,  and  no  non-payment  of  a  tax  must  be  plainly 
''**>»edy  was  provided,  it  was  held  that  conferred,  or  it  cannot  be  exercised 
"^levm  by  the  local  authorities  to  re-  by  the  corporation.  Municipality  No. 
f^^^r  the  personal  property  subject  2  v.  Pauce,  6  La.  An.  515. 
^  t,be  tax  lien  might  be  maintained.  Municipal  corporations,  when  clothed 
'*^>Tiold8  V.  Fisher,  43  Neb.  172.  by  charter  with  the  power  to  impose 

.^  ^  AnUf  chap.   xv.   on  Ordinances,   taxes,  may  prescribe  reasonable  penal- 
*•  C08-625.  ties  in  the  nature  of  interest  for  the  non- 

, ,^  *  Bergen  r.  Clarkson,   6   N.  J.   L.   payment    of    such    taxes  when   they 
~^$»    Merriam   v.    Moody,   25   Iowa,   become  due,  and  such  penalties  be- 
"^  '  "  '  -   .      .  -     created  by  the 

the  same  man- 

-,  —  ^  „.  ^«*v..,  ^»,^,    .^...^i^^o  -.   «w..     ^ e>—  -  Burlington  &  M. 

Sf^ood,  32  Md.  471 :  Ham  v.  MiUer,   R.  R.  Co.,  41  Iowa,  134. 

^  Iowa,  450;    Camden  v.  Allen,  26 
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sion  in  the  charter  to  the  effect  that  the  collection  of  the  taxes  pro 
vided  for  therein  shall  be  enforced  in  such  manner  as  may  b 
provided  by  the  ordinances  of  the  city.^  It  is  well  established  b; 
the  decisions  that,  in  the  absence  of  express  provision  therefor,  in 
ierest  cannot  he  collected  upon  delinquent  taxes.^ 

§  1418  (819).  Power  to  saU  for  Delinquent  Taxes.  —  Wliile  tb 
power  **  to  levy  and  collect  taxes  "  will  not  alone  confer  the  righ 
upon  the  municipality  to  collect  by  a  direct  sale,  yet  these  word 
may  give  such  authority  in  connection  with  other  charter  provision 
on  the  same  subject,  which  unequivocally  and  plainly  assume  an< 
recognize  the  existence  of  a  power  of  sale.' 

§  1419  (820).  Same  Subject.  —  The  principle  is  a  familiar  om 
that  the  power  to  sell,  when  given,  must  be  strictly  pursued,  or  th 
sale  is  void ;  and  a  party  claiming  title  under  a  corporation  tax  sal 

^  Merriam  v.  Moody,  25  Iowa,  163;  512,  522,  it  was  held  that  when  an  m 

Paine  v.  Spratley,  5  Kan.  525;    Mo-  sessment  is  made  for  omitted  or  "  bac 

Inemy  v.  Reed,  23  Iowa,  410.  taxes,"  interest  cannot  be  included  i 

'  Perry  County  v.  Selma,  M.  &  M.  the  assessment  as  the  taxpayer  is  n< 

R.  Co.,  65  Ala.  391 ;   People  v.  North  in  default  until  an  assessment  is  mac 

Pac.  Coast  R.  Co.,  68  Cal.  551 ;  People  and  the  tax  becomes  payable  then 

V,  Central  Pac,"  R.  Co.,  105  Cal.  576,  under.    The  court  expressed  the  opii 

595;  Sargent  v.  Tuttle,  67  Conn.  162,  ion  that  taxes  cannot,  even  by  statut 

167;   Hartford  v.  Hills,  72  Conn.  599;  be  made  to  bear  interest  until  defaul 

Danforth  v.   Williams,   9  Mass.   324;  >  St.  Louis  r.  Russell,  9  Mo.  50i 

State  V.  Baldwin,  62  Minn.  518;  State  St.  Louis  v.  Allen,   13  Mo.  400.     I 

V.  New  England  Fum.  <&  C.  (k>.,  107  these  cases  it  appeared  that  in  the  cha 

Minn.  52  •  Camden  v.  Allen,  26  N.  J.  L.  ter  of  St.  Louis  power  was  given  "  t 

398;    Belvidere  v.  Warren  R.  Co.,  34  levy  and  collect  taxes,"  &c.,  and  in  ai 

N.  J.  L.  193,  199;  Brennert  v.  Farrier,  other  portion  of  the  charter  it  wj 

47  N.  J.  L.  75;  Rochester  r.  Bloss,  185  provided  that  "the  mavor  and  cit 

N.  Y..  42,  52;    Matter  of  Hagemeyer,  council  shall  liave  power,  \>y  ordinaDO 

113  N.  Y.  App.  Div.  472,  474;    Ed-  to  direct  the  manner  in  which  propert 

monson   v.   Galveston,   53  Tex.    157;  advertised  for  sale,  or  sold  for  taxei 

Western  Un.  Tel.  Co.  v.  State,  55  Tex.  by  authoritv  of  the  corporation,  ma 

314 ;    Cave  v.  Houston,  65  Tex.  619,  be  ledeemedi,"  and  it  was  held  that  th 

622;    Shaw   v.   Pickett,   26  Vt.   481.  city  might  sell  property  for  the  not 

Construction   of  statute   imposing    in-  payment  of  taxes.    In  support  of  th 

terest,  see  Hartford  v.  Hills,  72  Conn,  text,  see  also  State  v.  Irey,  42  Neb.  18< 

599;  Western  Un.  Tel.  Co.  v.  State,  citing   text;   Carondelet  ».   Picot,  3 

64  N.  H.  265;  Wlnnipiseogee  Lake  C.  Mo.  125.   Compare  Merriam  v.  Mood^ 

&  W.  Mfg.  Co.  V.  Gilford,  64  N.  H.  514;  25  Iowa,  163. 

Lufkin    V.    Galveston,    73    Tex.    340;  A  special  assessment  held  to  he  ata 

New  Whatcom  v.   Roeder,  22  Wash,  within  the  meaning  of  a  statute  pn 

570.    In  State  v.  New  England  Fum.  viding  for  the  sale  of  lands  for  d 

&.  C.  Co.,  107  Minn.  52,  it  was  held  that  hnquent    taxes,   no  other    method  < 

^though  judgment  had  been  rendered  enforcing    collection    bein^    provide* 

for  taxes,  the  judgment  did  not  bear  Yates  v.  Milwaukee,  92  Wis.  352,  35* 

interest  under  a  statute  providing  for  See  also  Dalrymple  v.  Milwaukee,  ' 

interest  on  judgments,  as  the  tax  re-  Wis.  178;  Sheboygan  County  v.  oh 

mained    a    tax    whether    reduced    to  bovgan,  54  Wis.  415,  421.    See  comtt 

judgment  or  not.    In  Redwood  County  Allen  v,  Galveston,  51  Tex.  302. 
V.  Winona  <&  St.  P.  Land  Co.,  40  Minn. 
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must,  unless  the  rule  is  varied  by  I^islative  enactment,  show  that 
every  prerequisite  to  the  exercise  of  the  power  has  been  complied 

with.' 

§  1420  (821).  Zden  of  Taxes.  —  It  is  undoubtedly  a  sound  propo- 
sitioD  that  taxes,  whether  general  or  special,  are  not  liens  upon  the 
property  against  which  they  are  assessed,  unless  made  so  by  the 
duuler,  or  unless  the  corporation  is  authorized  by  the  legislature  to 
declare  them  to  be  liens.'    The  statute  determines  not  only  the  ex- 

'  Pope  V.  Headen,  5  Ala.  433;  and  sell  lands  for  the  non-pay- 
Smhh  V.  Cox,  115  Ala.  503;  Allen  v.  ment  of  them  (the  charter  being 
Gatveston,  51  Tex.  302;  Undcrhill  v,  silent  as  to  conveyance  to  the  pur- 
Smith  (publication).  Chip.  (Vt.)  81;  chaser)  did  not  include  the  power 
fiacknaU  v.  Story  (corporation  tax-  to  convey;  but  this  view  may,  per- 
deeda  as  evidence  of  title),  36  Cal.  67;  haps,  be  considered  too  strict  to  be 
(irimm  V.  CConnell,  54  Cal.  522;  sound.  At  all  events,  this  would  not 
Simmoiis  v.  McCarthy,  118  Cal.  622;  be  law  in  any  but  a  tax-title  case.  See 
Biird  p.  Monroe.  150  Cal.  560.  564;  Paine  v.  Spratley,  5  Kan.  525. 
Holroyd  p.  PumpnreVj  18  How.  (U.  S.)  "Without  express  power  given  to 
00;  Holbrook  v.  Dicldnson,  46  lU.  a  municipal  corpcraiion,  by  statute  to 
285;  Ansley  v.  Wilson  (publication),  become  purchetser  at  an  authorized  sale 
50  Ga.  418;  McPhee  9.  venable,  77  of  lands  [by  it]  for  the  non-payment  of 
Gt.  772;  Dowell  v.  Portland,  13  Greg,  taxes,  it  possesses  no  such  power,  and 
248  (aaBeasment  made  to  a  stranger  to  a  sale  to  it  is  void."  Dixon,  C.  J.,  in 
the  title  is  void);  State  v.  Taylor,  59  Knox  v,  Peterson,  21  Wis.  247; 
Mi  338;  (yByrne  v.  Philadelphia,  93  Sprague  v.  Coenen,  30  Wis.  209;  s.  p. 
Fk  225  (pubucation) ;  Allentown  v.  Cnampaign  v,  Harmon,  98  111.  491; 
Hower  93  Pa.  332  (defective  registra-  Logansport  v,  Humphrey,  84  Ind.  467. 
tioDoi  Hen);  Pittsburg  v.  Knowbon,  In  Wisconsin  towns  are  distinguished 
02  Pa.  116  (time  of  filmg  lien).  from   municiapl   corporations   proper, 

Egect  of  municipal  tax-deed  being  and  are  not  authorizeid  to  purchase  and 
Mode  prima  fade  evidence  of  title.  See  hold  tax  certificates.  Elaton  v.  Mani- 
eans  tupra;  Dubois  t;.  Campau,  24  towoc  Countv,  44  Wis.  489.  Relief 
Mich.  360.  The  special  mode  of  oollec-  against  illegdl  taxes  and  assessments. 
tioQ  of  assessments  prescribed  by  law  Post,  chap.  xxxi.  Right  to  recovery 
mnst  be  pursued.  Mix  v.  Ross,  57  Ul.  back.  Pasty  chap,  xxxii. 
121.  Blackwell  on  Tax  Titles,  chap.  In  Nebraska,  where  a  tax  sale  only 
xni.  (Compliance  with  law  must  ap-  operates  as  an  aswgnment  of  the  lien 
W  on  the  face  of  the  proceedings,  or  the  public  to  the  purchaser  at  the 
Clucaeo  r.  Wri^t,  32  111.  192:  Sharp  sale,  and  the  owner  of  the  property  is 
c-  Spar,  4  Hill  (N.  Y.),  76,  adjudg^  not  divested  of  title,  it  is  held  that 
that  a  power  to  sell  for  taxes  did  not  the  fact  that  part  of  the  taxes  for 
authorise  a  sale  for  a  mere  assessment  which  land  is  sold  is  illegal,  does  not 
fcf  henefii:  s.  p.  Sharp  v.  Johnson,  4  invalidate  the  sale  as  to  the  legal 
Hin  (N.  Y.),  92.  In  a^  proceeding  to  taxes.  Hall  v.  Moore  (Neb.),  92  N.  W. 
wt  aside  a  sale  of  land  for  taxes,  on  the  294. 

Ipouod  that  the  full  amount  had  been  '  Heine  v.  Levee  Com'rs,  19  Wall. 
t«odcred,  the  plaintiff  must  offer  to  (U.  S.)  655;  Meriwether  v.  Garrett.  102 
pay  the  money  into  court  or  to  the  U.  S.  472;  Meyer  v.  Burritt.  60  (Jonn. 
purchaser  when  reUef  is  obtained.  Lan-  117,  123;  Janray  v.  Anderson,  66 
carter  r.  Du  Hadway,  97  Ind.  565.  Iowa,  718,  citing  text;  Castle  v.  An- 
Injunction  will  lie  to  prevent  a  sale  derson,  69  Iowa,  428;  New  England 
<rf  land  upon  a  void  precept.  Gor-  Loan  &  Tr.  Co.  v.  Young,  81  Iowa, 
ing  p.  McTaggart,  92  Ind.  200.  In  732;  Bibbins  v.  Clark,  90  Iowa,  230, 
Poc  p.  Chunn,  1  Blackf.  (Ind.)  336,  235;  Eagle  Mfg.  Co.  v.  Davenport,  101 
it  was  held  that  express  power  to  Iowa,  493,  498,  citing  text;  Cemansky 
a  municipal  corporation  to  levy  taxes  v.  Pitch,   121   Iowa,   186;    Larson  v. 
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istence  of  the  lien,  but  also  the  property  which  is  subject  to  it,  th 
duration  of  the  lien,  and  its  priority  with  reference  to  other  lien 
and  claims  against  the  property.^ 


Hamilton  County,  123  Iowa,  485,  486 
Dunham  v,  Lowell,  200  Mass.  468 
State  V.  Bellin,  79  Minn.  131,  134 
Ksutisas  City  v.  Payne,  71  Mo.  159 
Jefferson  v.  Whipple,  71  Mo.  521 
Everett  v.  Marston,  186  Mo.  587,  599 
Cadmus  v.  Fagan,  47  N.  J.  L.  549,  552 


plaintiffs  have  a  lien  upon  the  taxabl 
property  of  the  district  for  the  pay 
meat  of  these  bonds,  and  that  equit; 
always  enforces  liens  where  no  othe 
mode  of  enforcing  them  ^  ezisti 
Whether  this  be  the  true  doctrine  of  i 
court  of  equity  to  the  full  extent  her 


Linn  v.  O'NeU.  55  N.  J.  L.  58;  rhila-  claimed  we  need  not  decide.    Nor  neei 

delphia  v.  Greble,  38  Pa.  339;  Howell  we  dedde  whetiier  taxes  once  lawfuU; 

V.  Philadelphia,  38  Pa.  471;  Allegheny  levied  are,  imtil  paid,  a  lien  on  th' 

City's  Appeal,  41  Pa.  60;    Lofmk  v,  property  against  which  they  are  ac 

Alleghenv,  5  Weekly  Notes  Cases  (Pa.),  sessed,  though  it  is  laid  down  in  th 

8;  Quimby  v.  Wood,  19  R.  I.  571,  579,  very  careful  work,  of  Judge   Dillo 

citing  text;    Miller  v.  Anderson,  1  S.  [citmg  text]  that  taxes  are  not  lien 

Dak.  539,  545;  £1  Paso  v.  Mundv,  85  upon  the  property  against  which  the; 

Tex.  316;   Phelan  v.  Smith,  22  Wash,  are  assessed,  unless  made  so  b^  th 

397;    Knowles  v.  Temple,  49  Wash,  charter,  or  unless  the  corporation  i 

595,  596.  authorised  by  the  legislature  to  di 

In  Heine  v.  Levee  Oom'rs^  19  Wall,  clare  them  to  be  liens. 
nj.  S.)  655,  supra,  Mr.  Justice  Miller^        Authority  to  a  dty  "to  provide,  b 

delivering  the  opinion  of  the  court,  ordinance  or  otherwise,  for  the  promj 

said*    "It  is  said  in  argument  that  collection  of  taxes  due  to  the  dty,  an 


>  Speaking  of  taxes  on  real  estate,  Minn.  141.    Lien  when  ^ven  held  t 

in  Meyer  v.  Burritt,  60  Conn.  117,  123,  be  of  equal  rank  with  lien  for  Stal 

Torrance^  J.,  says:   "The  liens  sought  taxes.    Justice  v.  Ix>gansport,  101  Inc 

to  be  enforced  here  exist  solely  by  326.    The  lien  for  the  last  improvemei 

virtue  of  the  statute.    It  is  the  statute  held  under  statute  to  have  priorit 

that  determines  what  property  shall  over  other  improvement  liens  prer 

be  subject  to  them,  when  they  shall  ously  created.     Burke  v.  Lukens,  1 

commence,  how  long  they  shall  en-  Ind.  App.  648.    In  Kentucky  an  af 

dure,  how  the^  shall  be  enforced,  over  sessment  lien  upon  abutting  propert; 

what  other  claims  they  shall  have  pre-  b  superior  to  a  mortgage  uen,  tli 

cedence,  and  what  amount  of  the  tax  mortgagee  taking  his  mortgage  sub 

shall  be  secured  by  them.    They  are  ject  to  the  power  of  the  city  to  requir 

the  creatures  of  the  positive  statute,  and  the  lote  to  Dear  their  proportion  of  th 

by  that  must  their  nature  and  quali-  exi)cnse  of  construcing  tne  streets  a 

ties  be  tested."   In  Arkansas,  a  statute  which  they  front.    Dressman  v.  Fans 

was  construed  to  make  the  assessment  ers'  &  Traders'  Nat.  Bank,  100  K} 

liens  relate  back  and  appl^  from  the  571.    Tliis  b  also  the  nde  as  to  assesi 

date  of  the  ordinance  providing  there-  mente  for  the  construction  of  a  sewei 

for.    Sanders  v.  Brown,  65  Ark.  498.  Dressman  v,  Semonin,  104  Ky.  69S 

The  time  when  the  lien  attaches  must  When  taxes  are  a  lien  on  a  pared  c 

be  ascertained  from  the  statute.  Eagle  ground,  and  separate  parte  thereof  ai 

Mfg.  Co.  V.  Davenport,  101  Iowa,  493.  sold  to  different  purchasers,  the  lai 

Under   a    statute    providing    that  part  sold  b  primarily  liable  for  th 

nothing    in   the  act  should  be  con-  payment  of  au  the  taxes.    Merchant! 

strued  to  affect  the  lien  of  State  taxes  Nat.   Bank  v,   McWilliams,    107   (k 

which  have  been  or  may  be  levied  upon  532.  ^  A  complaint  for  foreclosure  < 

the  property  under  the  general  laws  of  the  lien  of  a  street  assessment  whic 

the  State,  the  lien  of  a  special  assess-  shows  on  its  face  that  the  lien  has  ea 

ment  is  subordinate  to  the  lien  of  the  pired  by  the  lapse  of  the  time  fixed  h 

State  for  all  taxes  levied  under  the  the  statute  does  not  state  a  suffidei 

general   laws   of   the   State   without  cause  of  action.    Williamsoii  v,  J^ye 

reference  to  the  time  when  the  Stete  140  CaL  669. 
lien  accrued.    White  v.  Knowlton^  84 
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{  1421  (822).  Same  Subject.  Mode  of  enforcing  Lien.  —  Where 
the  charter  of  a  city  conferred  upon  it  the  power  "  to  levy  and  col- 
lect" a  special  tax  for  local  improvements,  and  declared  such  tax  to 
be  ''a  lien"  upon  the  real  estate  upon  which  it  should  be  assessed, 
and  no  mode  of  collection  was  prescribed,  and  no  power  to  collect 
by  sale  existed,  the  court  was  of  opinion  that  the  lien  might  be  en- 
]med  in  equity,  and  the  power  "to  collect"  be  exercised  by  tlie 
corporation  by  a  suit  in  its  name;  but  it  was  held  that  suit  could  not 
be  maintained  in  the  name  of  an  assignee  of  the  corporation.^    The 

to  that  end  the  city  shall  have  power  599;    Rowland  v.  Eskeland,  40  Wash. 

to  sell  res/  as  well  as  personal  prop-  253;  Shipley  v,  Gafifner,  48  Wash.  169, 
erty,"  authorises  it  to  pass  an  oroi-  171.  See  also  Carson  v.  Titlow,  38 
Dance  declaring  taxes  to  be  a  lien  on  Wash.  196.  A  person  purchasing  real 
realty.  Eschbach  v.  Pitts,  6  Md.  71,  property  after  the  improvement  has 
charter  of  Baltimore.  See  Dallam  v.  been  completed,  must,  if  he  would  pro- 
Oliver,  3  Gill  (Md.),  445.  A  city  can  tect  himself,  make  inquiryr  whether 
enaU  a  Uen  for  improving  a  street  only  an  assessment  has  been  levied  there- 
when  it  has  exercised  its  powers  legally,  for.  A  subsequent  assessment  against 
aod  made  the  improvement  in  accord-  the  lands  is  not  affected  by  the  fact 
ance  with  the  law.  Herschberger  v.  that  he  purchased  without  knowledge 
Pittabuigh,  115  Pa.  78.  Statute  con-  of  the  fact  that  the  assessment  had  not 
itnied  as  conferring,  by  necessary  im-  been  imposed.  The  doctrine  of  bona 
phoitioD,  a  lien  for  the  cost  of  street  fide  purchasers  for  value  has  no  ap- 
fprinkling.  Palmer  v,  Nolting,  13  Ind.  plication  to  liability  for  assessments. 
App.  581.  Though  a  personal  action  Seattle  v.  Kelleher,  195  U.  S.  351. 
may  lie  against  tne  owner  to  recover  The  water  rents  in  favor  of  a  city 
the  amount  of  paving  tax.  vet  this  owning  water-works  were  by  the  char- 
does  not  affect  the  specific  liability  of  ter  declared  **to  he  a  lien  upon  the 
the  property  on  which  the  tax  is  a  Lien,  house  and  lot  in  the  same  way  and 
or  which  may  be  sold  to  pay  it.  B^ch-  sh^I  be  collected  like  other  taxes.** 
bachr.  Pitts,  6Md.  71.  See,  as  to  liens.  Construing  this  statute,  water  rents 
Mix  P.  Ross,  57  111.  121;  Higgins  v.  are  not  regarded  as  taxes  or  an  asscss- 
Chioago,  18  111.  276;  Buiiington  v.  ment  for  oenefits,  and  the  obligation 
Quick,  47  Iowa,  222.  of^  the   consumer  rests  upon  an  im- 

"The  notion  of  a  proeeedina  in  rem  plied  contract  to  pay  for  water  used, 
is  at  the  bottom  of  the  usual  tax  on  But  though  resting  on  contract  it  is 
land,  even  where,  as  in  Massachusetts^  competent  for  the  legislature  to  de- 
thefe  is  a  personal  liability  superadded,  clare  that  the  lien  of  such  water  rent 
This  is  shown  by  the  doctrine  that  a  shall  have  prioritv  over  mortgages 
▼tlid  tax  sale  cuts  off  all  titles  and  made  after  such  legislative  act,  al- 
itarta  a  new  one.''  Per  Mr.  Justice  though  the  water  was  introduced  on 
Hclmes  in  PaddcU  v.  New  York  City,  the  mortgaged  lot  after  the  giving  of 
211 U.  S.  446,  451,  afif'g  187  N.  Y.  552.  the  mortgage.  Such  an  act  and  such 
In  Washington,  proc^dings  for  the  effect  thereof  does  not  deprive  the 
UBessment  and  collection  of  taxes  mortgagee  of  his  propertv  without  due 
upon  r«d  property  are  in  rem.  The  process  of  law.  Provid.ent  Inst,  for 
ii'tcemty  for  and  sufficiency  of  notice  Sav.  v.  Jersey  City,  113  U.  S.  506. 
tod  the  regularity  and  validity  of  Assessments  for  the  improvement 
proceedings  to  enforce  payment  must  of  a  street  are  sustained  by  courts  be- 
M  determined  with  reference  to  the  cause  of  the  benefits  to  the  particular 
OAture  of  the  proceeding.  Ontario  property,  and  executions  issued  there- 
Land  Co.  V.  Yordy,  212  U.  S.  152;  tor  do  not  nm  generally  against  the 
Woodward  v.  Taylor,  33  Wash.  1;  other  property  oif  the  owner  not  situ- 
Williams  v,  Pittock,  35  Wash.  271;  ated  upon  the  street  and  not  specifi- 
Monison  r.  Shipman,  37  Wash.  171;  cally  assessed.  Brumby  v.  Harris, 
Spokane  Falls  &  N.  R.  Co.  v.  Abitz,  38  107  Ga.  257. 
Waah.  8;  Allen  v.  Peterson,  38  Wash.       ^  Mclnemy  t;.  Reed,  23  Iowa,  410; 
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right  of  the  owner  to  redeem  from  sales  for  municipal  taxes  and 
assessments,  as  well  as  from  sales  under  the  genersJ  tax  la^,  ia 
favorably  regarded  by  the  courts;  and  statutes  giving  or  extending 
this  right  are  liberally  construed.  And  it  is  held  by  the  Supreme 
Court  of  Pennsylvania  that  the  right  to  redeem  is,  until  the  sale  13 
fully  consummated  by  deeds,  wholly  within  legislative  control,  and 
that  the  redemption  time  may  be  enlarged  after  the  sale  is  made  and 
before  the  purchaser  has  obtained  his  deed.^ 

Lima  v.  L.  Cem.  Assoc.,  42  Ohio  St.  Bennett  v.  Buffalo,  17N.  Y.  383;  NeW 

128.    In  New  York  v.  Colgate,  12  N.  Y.  York  v.  Col^te,  12  N.  Y.  140  (asaesa- 

140,  the  lien  of  the  city  was  created  by  ment  for  widening  street) ;    Salter  v, 

statute,  and  the  cumulative  right  to  Reed,    15   Pa.   2^;     Philadelpliia  v. 

enforce  it  as  a  mortgage  given^  and  the  Cook,  30  Pa.  56,  63 ;  Guerin  v.  Reese, 

lien,  it  was  held,  was  not  discharged  33  Cal.  292;  Dcs  Moines  v.  Casady,  21 

by  a  defective  sale  in  pais.    See  also  Iowa,  570;   Gaffney  v,  Gough,  36  Cal. 

Norwich  v,  Hubbard,  22  Conn.  587;  104;    Britton  v.  Philadelphia,  32  Pa. 

Himmelmann  v.  Spanagel,  39  Cal.  389.  387 ;  Mix  v.  Ross,  57  111.  121 ;  Jones  r. 

Though  a  lien  be  given,  the  remedy  at  Schulmeyer  (date  when  lien  given  by 

law  is  not  necessarily  excluded.    New  statute  attaches),  39  Ind.  119;  supra. 

Haven  v.  Fair  Haven  A  W.  R.  Co.,  38  §  1414,  note. 

Conn.  422;  antCf  §  1414;  Heine  v.  Where  a  city  charter  provides  for  a 
Levee  Com'rs,  19  Wall.  (U.  S.)  655.  sale  for  delinquent  taxes  and  assess- 
Where  the  taxes  had  not  been  as-  mcnts,  and  that  if  the  property  be  not 
scsscdj  and  where  there  was  no  statute  redeemed  within  a  year,  the  comp- 
declarmg  them  a  lien,  it  was  held  that  troller  shall  execute  deeds  to  the  pur- 
a  bondholder  had  no  remedy  in  equity  chaser^  and  hipisclf  bid  in  for  city  lot* 
to  compel  the  assessment  and  coUec-  on  which  no  bids  are  received  and  exe- 
tion  of  the  tax.  See  chapter  on  Man-  cute  deeds  thereto,  title  to  property  so 
damxiSf  post.  As  to  enlorcement  of  bid  off  for  the  city  vests  in  it  and  the 
lien  in  Calif orniaf  see  Hancock  v.  city's  lien  for  an  assessment  on  such 
Bowman,  49  Cal.  413.  A  contractor,  property  merges  in  the  title  acquired 
who,  as  the  agent  of  the  city,  and  by  by  it.  Schneider  v.  Detroit,  135  Mich. 
its  authority,  does  paving  under  a  570.  See  also  Gray  v.  Detroit,  113 
contract  with  lot-owners,  will  be  sub-  Mich.  657. 

rogated  to  the  rights  of  the  city  as  to        "  Gault's  Appeal,  34  Pa.  95.     See 

liens  on  the  adjoining  property,  and  Adams  v.  Beale,  19  Iowa,  61 ;   Brj'ant 

may  prosecute  a  suit  in  the  name  of  the  v.  Russell,  127  Mo.  422. 
city  for  his  use  against  the  delinquent        In  WisconsitK  a  proWsion  in  a  city 

property.     Philadelphia  v.  Wistar,  35  charter  that  no  costs  ^all  be  recov- 

Pa.  427.     But  in  Grifhng  v.  Pintard,  ered  against  the  city  in  any  action 

29  Miss.  173,  it  was  held  that  the  doc-  brought  to  set  aside   a  tax   sale  or 

trine  of  subrogation  had  no  applica-  to  prevent  the  collection  of  the  tax 

tion  to  the  rights  and  remedies  of  the  was  held  unconstitutional.    Durkee  v. 

State  or  city  against  delinquent  tax-  Janesville,  28  Wis.  464.     And  so  a 

payers.  statute  requiring  payment  of  the  re- 

Suits  for  local  assessments  may  be  demption  money  and  interest,  before 

brought  m  tlie  nam^  of  the  corporation,  being  allowed  to  question  the  validity 

although  the  charter  directs  that  the  of  a  tax-deed,  was  held  unconstitu- 

board  of  trustees  shall  do  the  work  and  tional  by  the  Supreme  Court  of  Illinois. 

recover;  the  trustees  are  but  the  agents  Reed  v.  Tyler,  56  111.  288.    Under  the 

of  the  corporation.     Palmyra  v.  Mor-  charter  of  New  York  City  declaring  as- 

ton,  25  Mo.  593 ;  Northern  Liberties  v.  sessments  for  certain  local  improve- 

St.  John's  Church,  13  Pa.  104.  ments  to  be  a  lien  upon  the  property 

As  to  mode  of  collecting  assessments  benefited,    such    lien   does    not   exist 

for  local  improvements,  and  when  con-  until  the  amount  thereof  is  ascertained, 

sidered  a  personal  charge  as  well  as  and  the  city  cannot  create  such  a  lien 

a  lien  on  the  property  benefitedi  see  upon  property  owned  by  itself  when 
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the  keal  improvement  was  constructed  validity.    Smith  v.  Omaha,  49  Neb. 

lod  the  expense  thereof  paid  by  it.  883;    Leavitt   v.    Bell,    55    Neb.    57; 

Dowdney  r.  New  York,  54  N.  Y.  186;  Equitable  Trust  Co.  v.   O'Brien,   55 

Vinde]  r.  Weschler,  128  N.  Y.  App.  Neb.  735^    The  same  rule  does  not  ob- 

Kv.  505.  508;    Harper  v.  Dowdney,  tain  where,  in  a  case  Uke  the  present, 

113  N.  I.  644;  Lathers  v.  Keogh,  109  the  property  owner  comes  into  a  court 

N.  Y.  583:   Hastings  v.  Twenty  Third  of  equity,  asking  that  certain  special 

Ward  Land  Co.,  46  N.  Y.  App.  Div.  taxes  be  declared  invalid,  and  not  a 

609.  See  also  De  Peyster  v.  Murphy,  lien   upon   the  premises   which   the^ 

66  N.  Y.  622.     Assessment  must  be  were  assessed,  smce  he  predicates  his 

made  before    lien    can    be    enforced,  right  to  affirmative  rehef  on  the  ground 

Laakmaim  v.  Pritchard,  160  Ind.  24.  that  the  taxes  are  void,  and  the  bur- 

Foreclosure  of  lien  for  assessment  on  den  rests  upon  him  to  establish  their 

JaUure  to  pay  instalment.    See  Marion  invalidity.     Before  he  can  have  the 

BcDd  Co.  V.  Blakely,  30  Ind.  App.  374.  title  to  his  lots  quieted,  he  must  be 

Publication  of  notice  of  expiration  able  to  show  that  the  special  taxes 

of  tmt  for   redemjition  from   special  constituted  no  lien  upon  the  property.'* 

msBeasment  held  void.    Bergen  v.  An-  An  irregular  division  of  an  assessment 

derson,  62    Minn.    2.32.     New  notice  into  une<jual  instalments  contrary  to 

inay  be  given  after  expiry  of  redemp-  the  provisions  of  the  statute  is  not 

tioQ  period.    Flanagan  v.  St.  Paul,  65  sufTicient    ground    for    a    refusal    of 

Minn.  347.     Wher5  the  statute  pro-  judgment  of  sale  where  the  objector 

▼ides  for  time  to  redeem,  it  u  error  to  does  not  show  damage  from  the  un- 

oider  a  deed  at  once.    Martin's  Ex'r  r.  equal  division.    Glover  v.  People,  194 

Slaughter  (Ky.),  50  S.  W.  Rep.  27.  111.  22. 

In  Lasbury  v,  McCague,  56  Neb.  In  Emery  v,  Boston  Terminal  Co. 

220,  AVroZ,  J.,  said:    "The  general  178  lilass.  172.  184,  Holmes,  C.  J.,  said 

nile  m  this  State  is,  and  we  have  so  arguendo^     "The     prevailing    opinion 

declared,  that  when  it  is  sought  to  seems  to  be  that  a  tax  title  is  a  new 

foreclose  a  lien  against  real  estate  for  title  and  not  merely  the  sum  of  all  old 

the  non-payment  of  special  taxes  or  titles."    Citing  Hefner  v.  Northwestern 

Mseannents,  there  is  no  presumption  L.  Ins.  Co.,  123  U.  S.  747,  751 ;  Brewer 

that  the  statute  relating  to  their  levy  v.    District    of   Columbia,    5    Mackey 

tod  assessment    has    been    complied  (D.  C.)  274,  278;  McQuity  i>.  Doudna, 

'ith,  but  the  burden  is  upon  the  per-  101  Iowa,  144, 146;  Textor  v.  Shipley, 

«n  aaserting  the  lien  to  establish  its  86  Md.  424.  438. 
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ments      1440 

Special  and  General  Benefits;  Re- 
paving      1447 

Power  to  Improve  Streets  con- 
strued      1448,  1449, 1450 

Special     Assessments     against 
Railroad  Property 1451 

Special     Assessments     against 
Railways  in  Streets     ....     1452 

Personal  Liability  of  Property 
Owner 1453 

Assent  of    Abutters   when   re- 
quired is  Jurisdictional   .    .    .     1454 

Estoppel  by  Silence  and  Acquies- 
cence       1455 

Estoppel  by  signing  Petition  for 
Improvement 1456 

When    Notice    to    Abutter    is 
necessanr 1457 

Sewers;     Construction  by  Spe- 
cial Assessment 1458 

Sewer  Assessments;    Proportion 
to  Benefits;    Frontage;    Area    1459 

Same   Subject;      Non-abutting 
Property 1460 

Sewers;  Construction  under  Po- 
Uce  Power;  Service  Charees   .     1461 

Sewers;       Scope    of    Incidental 
Power 1462 

Sewers;      Contribution   to  Ex- 
pense of  making 1463 

Payment  of  Assessment  in  In- 
stalments   1464 

Power    to  make  Contract    for 
Local  Improvements  ....     1465 

Same  Subject;  Conditions  Prece- 
dent to  Abutter's  Liability    .    1466. 

1467 

Interest  on  Assessments     .    .    .     1468 

Legislature  may  authorise  Re- 
assessment      1469 


§  1430.  Special  Assessment;  Distinguishing  Oharactaristics.  —  In 
the  preceding  chapter  we  have  discussed  more  immediately  that 
branch  of  the  taxing  power  of  the  State  which  is  exercised  in  the  im- 
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position  of  general  taxes  for  the  support  of  the  government^  general 
and  local,  and  have  only  incidentally  referred  to  the  taxing  power  as 
exercised  in  the  imposition  of  special  assessments  for  heal  improve- 
mods}  But  although  taxation  to  create  revenues  to  meet  the 
general  expenses  of  the  government  or  municipality,  and  special 
assessments  to  pay  for  local  improvements  have  a  common  origin  in 
the  taxing  power  of  the  State,  many  features  exist  which  distinguish 
sudi  special  assessments  from  taxes  generally  so  called.  Like 
general  taxes,  special  assessments  are  enforced  proportional  con- 
tributions, but  instead  of  being  impased  at  rc^larly  recurring 
periods  to  provide  a  continuous  revenue,  special  assessments  are 
levied  only  occasionally  as  required;  they  are  imposed,  not  upon 
the  general  body  of  the  citizens,  but  upon  a  limited  class  of  persons 
who  are  interested  in  a  local  improvement,  and  who  are  assumed 
to  be  benefited  by  the  improvement  to  the  extent  of  the  assess- 
ment; they  are  imposed  and  collected  as  an  equivalent,  actual  or 
presumed,  for  the  benefit  and  to  pay  for  the  cost  of  the  improve- 
ment Special  assessments  proceed  upon  the  theory  that  when  a 
local  improvement  enhances  the  value  of  neighlx)ring  property,  it 
is  reasonable  and  competent  for  the  legislature  to  provide  that  such 
property  should  pay  for  the  improvement  In  a  general  levy  of 
taxes  the  contribution  is  exacted  in  return  for  the  general  benefits 
of  government;  in  special  assessments  the  contribution  is  exacted 
because  the  property  of  fhe  taxpayer  is  considered  by  the  legisla- 
ture to  be  benefited  over  and  beyond  the  general  benefit  to  the 
community.*    But  there  is,  as  we  think,  no  general  principle  of  conr- 

*  That  such  special  assessments  are  App.  271,  275;  Excelsior  Springs  t;. 
OR  exercise  of  the  taxing  power  is  now  Ettenson,  120  Mo.  App.  215,  223; 
C^erally  recognized  and  established.  State  i*.  Newark,  27  N.  J.  L.  185,  193; 
Whate\-er  doubt  may  at  one  time  have  State  v.  Newark,  37  N.  J.  L.  415; 
WBted  has  long  since  been  removed.  People  v.  Brooklyn,  4  N.  Y.  419,  a 
To  the  effect  that  special  assessments  leading  case;  In  re  Van  Antwerp,  56 
"s  an  exercise  of  the  taxing  power,  N.  Y.  261 ;  Winona  &  St.  P.  R,  Co. 
Ke  Bridgeport  v.  New  York  &  N.  H.  v.  Watertown,  1  S.  Dak.  46,  51;  Vio- 
n  Co.,  36  Conn.  255;  New  London  v.  lett  v.  Alexandria,  92  Va.  561;  Dal- 
MiUer.  60  Conn.  112,  115;  Sargent  rymple  v.  Milwaukee,  53  Wis.  178, 
P-Tuttle,  67  Conn.  162;   Crichfield  v.  186. 

wnnudez  Pav.  Co.,  174  111.  460,  477;  ^  ''It  is  a  local  assessment  imposed 
Yeomans  r.  Riddle,  84  Iowa,  147,  160;  occasionally,  as  required,  upon  a 
Chicago,  R.  I.  &  P.  R.  Co.  v,  Ottumwa,  limited  class  of  persons  interested  in  a 
112  l(ma,  300.  305;  Hackworth  v,  local  improvement;  who  are  assumed 
vttumwa,  114  Iowa,  467,  470;  Wilson  to  be  benefited  by  the  improvement  to 
^ubum,  27  Neb.  435,  440;  Boston  the  extent  of  the  assessment;  and  it  is 
^wnan's  Friend  Soc.  v.  Boston,  116  imposed  and  collected  as  an  equiva- 
MjjM.  181 ;  Independence  v.  Gates,  lent  for  that  benefit,  and  to  pay  for  the 
JIO  Mo.  374;  Heman  Const.  Co.  v.  improvement."  Per  Butler,  J.,  in 
J*«bMh  R.  Co^  206  Mo.  172,  179;  Bridgeport  v.  New  York  <fe  N.  H.  R. 
McCutcheon  v.  Pacific  R.  Co.,  72  Mo.  Co.,   36  Conn.   255,   262.     See   also 
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stvtutional  law  that  necessarily  limits  the  legislative  power  to  make 
special  assessments  for  local  improvements  to  the  exact  amount  of 
pecuniary  benefit  in  dollars  and  cents  which  the  particular  property 
assessed  derives  from  the  improvements.  Special  limitations  to  this 
effect  have  been  embodied  in  the  Constitutions  of  several  States, 
and  some  courts  have  so  held  even  where  no  such  special  provisions 
exist  in  the  Constitution  of  the  State,  but  perhaps  without  due 
consideration  of  the  legitimate  scope  of  the  taxing  power  when  not 
specially  restricted.  The  subject  of  how  far  special  pecuniary  bene- 
fits are  the  constitutiorud  basis  of  local  assessments  will  be  found 
copiously  illustrated  in  the  course  of  the  present  chapter. 

§  1431  (752).  Local  ABsessments  for  Local  ImprovementB  upon 
Persons  and  Property  benefited.  —  The  expense  of  making  local 
improvevwnts,  such  as  grading  and  paving  or  otherwise  improving 
streets  and  sidewalks,  constructing  drains,  sewers,  and  the  like,  ia 
very  generally  met,  in  whole  or  in  part,  by  local  assessments  au- 

Gould  V.  Baltimore,  59  Md.  378,  taxes  in  the  language  quoted  above 
380.  (arUe,  i  1351),  said:    "On  the  otbei 

''Taxes  are  the  regular,  uniform  J  and  hand,  special  assessments  or  special 
equal  contributions  which  all  citizens  taxes  proceed  upon  the  theory  that 
are  required  to  make  for  the  support  of  when  a  local  improvement  enhancei 
the  government.  An  assessment  for  the  value  of  neighboring  property  that 
benefits  may  lack  each  of  these  quail-  property  should  pay  for  the  improve- 
ties  and  yet  be  valid.  It  is  a  local  as-  ment."  In  Wright  v.  Boston,  9  CusL 
sessment,  imposed  occasionally,  and  (Mass.)  233,  241,  Shaw,  C.  J.,  said: 
upon  a  limited  class  of  persons  inter-  ''When  certain  persons  are  so  placed 
estcd  in  a  local  improvement,  and  is  as  to  have  a  common  interest  among 
uniform  only  in  that  it  is  supposed  to  themselves,  but  in  oonmnon  with  tlie 
give  an  added  value  to  the  property  of  rest  of  the  conumunity,  laws  may 
each  person  assessed  to  the  full  amount  justly  be  ma(io,  providing  that,  under 
of  the  assessment. '^  Per  Andrews,  C.  suitable  and  equitable  regulations, 
J.,  in  New  London  v.  Miller,  60  Conn,  those  common  interests  shall  be  so 
112,  116.  "Such  assessments  are  en-  managed,  that  those  who  enjoy  the 
forced  proportional  contributions  of  a  benefits  shall  equally  bear  the  burden." 
somewhat  special  kind,  made  in  in'  "The  popular,  as  well  as  I^eJ,  sig^iifi- 
vitum,  by  virtue  of  legislative  authority  cation  oi  this  term  had  ^wa\'s  indi- 
confcrrcd  upon  the  municipality  for  cated  those  special  and  local  impoai- 
that  purpose,  upon  such  terms  and  tions  upon  the  property  in  the  imme- 
conditions  as  the  legislature  within  diate  vicinity  of  the  improved  street 
constitutional  limits  sees  fit  to  im-  which  were  necessary  to  pay  for  the 
jMDsc."  Per  Torrance,  J.,  in  Sargent  r.  improvement,  and  laid  with  refer- 
Tuttle,  07  Conn.  162^  166.  '  "The  es-  ence  to  the  special  benefits  which  sudi 
Rcntially  characteristic  feature  of  a  property  derived  from  the  expenditure 
local  assessment  is  that  it  is  le\ned  on  of  the  money."  Per  Ranney,  C.  J.,  in 
particularized  property,  and  not  on  Hill  v.  Higdon,  5  Ohio  St.  243.  In 
property  generally."  Per  Provosty,  J.,  McGonigle  r.  Allegheny,  44  Pa.  118, 
m  Griggsry  Const.  Co.  v.  Freeman,  121,  the  court  said:  "All  these  mu- 
108  La.  435,  437.  nioipal     taxes     for    improvement     of 

In  Illinois  Cent.  R.  Co.  v.  Decatur,  streets,  rest,  for  their  final  reason, 
147  U.  S.  190,  19S,  Mr.  Justice  Brewer,  upon  the  enhancement  of  private 
after  discussing  the  nature  of  general  properties." 
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thorized  to  be  made  upon  persons  or  property  benefited,  or  deemed 

to  be  benefited.^    Legislation  of  this  character,  both  in  respect  to 

»  Sinton  v.^  Ashbury,  41  Cal.  525 ;  tablished  as  any  other  doctrine  of  Amer- 
Nichob  F.  Bridgeport,  23  Conn.  189;  ican  law."  Per  Richard^otiy  J.,  in  Pal- 
Weed  V.  Boston,  172  Mass.  28,  32,  mjrra  v.  Morton,  25  Mo.  593.  See  also 
ddng  text;  Nugent  t\  Jackson,  72  in  the  same  State,  Egyptian  Levee  Co. 
Mias.  1040,  1056,  citing  text:  Busbeev.  Hardin,  27  Mo.  495;  St.  Joseph  v. 
t.  Wake  County,  93  N.  Car.  143;  O'Donoghue,  31  Mo.  345;  Lockwood 
Galveston  v.  Heard,  54  Tex.  420:  v.  St.  Louis,  24  Mo.  20;  reaffirmed,  St. 
Sands  v.  Richmond,  31  Gratt.  (Va.)  Louis  v.  Clemens,  36  Mo.  467;  Eyer- 
571,  citing  text;  Violett  v.  Alexandria,  man  v.  Blaksley,  78  Mo.  145.  See 
92  Va.  561;  Wilson  v.  Philippi,  39  W.  State  v.  Leffing^^ell,  54  Mo.  458;  ante. 
Va.  75,  84,  quoting  text;  Parkersburg  §  1034,  note;  and  see  authorities  citea 
f.  Tavenner,  42  W.  Va.  486,  490,  cit-  infra. 
ingtext.  In    Kentucky y    local    improvements 

The  Constitution  confers  upon  Con-  at  the  expense  of  the  abutters  or  prop- 
pe®  the  authority  to  exercise  exclu-  erty  benefited  were  first  decided  to  be 
flive  legislation  over  the  District  of  constitutional  in  the  case  of  Lexington 
Qd\aribiay  and  it  is  competent  for  Con-  v.  McQuillan's  Heirs.  9  Dana  (Ky.). 
frm  to  authorize  the  city  of  Washing-  513.  in  which  the  suoject  is  discuss^ 
ton  to  assess  the  expense  of  making  witn  great  fulness  and  ability  by 
local  improvements  in  or  upon  streets  Robertson^  C.  J.  Sec  also  Louisville  v. 
on  the  abutters,  and  the  tax  for  such  Hyatt,  2  B.  Mon.  (Ky.)  177;  Preston 
improvements  need  not  be  a  general  i;.  Roberts,  12  Bush  (Ky.),  570;  Nevin 
one  on  the  city.  Willard  w.  PrSsbury,  v.  Roach,  86  Ky.  492;  Gleason  i;. 
14WaU.  (U.  S.)676;  Mattinglyw.  Dis-  Bamett.  106  Ky.  125;  Gosnell  v. 
trictof  Columbia,  97  U.  S.  687;  Gib-  LouisviUe,  104  Ky.  201;  Barfield  v, 
bons  V.  District  of  Columbia,  116  Gleason,  111  Ky.  491.  510.  In  the 
U.  S.  404;  Baimian  v.  Roes,  167  U.  S.  case  of  Howell  v,  Bristol,  8  Bush  (Ky.), 
548;  Parsons  v.  District  of  Columbia,  493,  it  appeared  that  by  the  charter 
170  U.  S.  45,  52;  Martin  «;.  District  of  of  Covington  the  city  council  were 
Columbia,  205  U.  S.  135.  So.  with  re-  authorized  to  improve  streets  with 
^)ect  to  the  establishment  ot  a  pvMic  Nicholson  pavement  or  otherwise, 
J»rt  within  the  district.  Shoemaker  "  whenever  tne  owners  of  the  larger  part 
V.  United  States,  147  U.  S.  282.  In  of  the  front  feet  of  ground"  on  the  pro- 
Pbiladelphia  v.  Tryon,  35  Pa.  401^  404,  posed  improvement  shall  petition  there- 
Mr.  Justice  Woodward  thus  vindicates  for,  and  not  otherwise.  This  applied 
the /iM^  of  such  assessments:  ''Local  to  every  street  in  the  city  except  a 
impwitions  for  grading,  paving,  sew-  portion  of  Madison  Street,  which  was 
crage,  and  the  like,"  he  says,  ''have  the  leading  thoroughfare  of  the  place; 
been  many  times  sustained  by  this  and  as  to  a  designated  ]X)rtion  of  this 
court,  and  are,  in  the  long  run,  per-  street  the  charter  provided  that  it 
fectly  fair,  for  they  enter  into  and  en-  might  be  paved,  by  the  vote  of  all  the 
hance  the  value  of  the  property  as-  members  of  the  council  elect  and  in 
weed.  The  public,  it  is  true,  are  office,  at  the  expense  of  the  adjoining 
benefited,  but  so  is  the  individual;  and  owners,  without  any  petition  therefor, 
M  an  owner  of  urban  property,  he  is  This  portion  of  Madison  Street  was 
Mher  benefited  when,  in  due  time,  paved,  under  an  ordinance  unani- 
the  same  tax  falls  on  his  neighbor."  mously   adopted   as  required   by   the 

In  holding  that  the  legislature  ma^  charter,  without  any  petition  from  the 

*w>8titutionally    confer    upon    mum-  ownerSy  and,  it  seems,  against  their  re- 

*>pal  corporations  the  power  to  im-  monstrance;    and,  the  city  seeking  to 

prove  streets  at  the  expense  of  the  ad-  enforce  payment  for  the  pavement,  the 

joining  proprietors,  the  Supreme  Court  Question  of  the  validity  of  the  charter 

^Missouri  says:    "The  subject  has  aistinctly  arose.    The  Court  of  Appeals 

heen  thoroughly  discussed,  and  every  held  that  under  the  decisions  in  the 

Eiple  bearing  on  it  severely  ana-  McQuillan  and  Hyatt  cases  the  charter 

,  in  almost  every  State  of  the  was  clearly  constitutional  except  as  to 

- -1   where    the    power    has    been  Madison  Street;    and  as  to  that  the 

^^■^crciaed;  and  it  is  now  as  firmly  es-  court  held  that  this  provision  of  the 
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its  justice  and  its  constitutional  validity,  has  been  extensively  dis- 
cussed by  the  judicial  tribunals  of  nearly  every  State  in  the  Union. 

charter  was  destructive  of  that  uni-  not  to  prevent  a  levy  in  behalf  of  a 

formity    and     approximate    equality  municipal  corporation  by  its  author- 

which  those  cases  neld  to  be  essential  ized    agents,  —  as    a    bdieLrd    df    psA 

to  the  validity  of  such  taxation  or  as-  commissioners.      State    v.    Hennepin 

sessments.     See  also  as  to   repairing  County  Dist.  Court,  33  Minn.  235. 

and  reconstructing  street  with  Nichol-  In  Missisnppif  it  is  also  held  thai 

son  pavement,  Broadway  Bapt.  Ch.  v.  there  is  nothing  in  the  Constitution  d 

McAtce,   8  Bush    (Ky.),  508;  distin-  the  State  whidi  dei>riYe8  the  legida' 

guished  from  Hanmiett  v.  Philadelphia,  ture  of  the  power  to  impose  a  tax  on  a 

65  Pa.  146;  also  Covington  v.  Boyle,  local  district  for  the  construction  d 

6  Bush  (Ky.),  204;  Bradley  v.  McAtee,  local  pubUc  improvements;    and  thai 

7  Bush  (Ky.),  667.  See  also  Caldwell  v.  municipal  corporations  may  be  consti- 
Rupert,  10  Bush  (Ky.),  179.  Abutting  tutionally  authorized  to  assess  tazei 
lot-owners  cannot  be  compelled  to  pay  upon  lots  for  the  purpose  of  making 
for  part  of  the  work  called  for  by  an  improvements  upon  the  streets  in 
ordinance  authorizing  the  improve-  front  thereof.  Williams  v.  Cammack, 
ment  of  a  street,  even  when  allowance  27  Miss.  209,  224  (Levee  tax) ;  follow- 
is  made  for  the  value  of  the  work  not  ing  People  v.  Brooklyn,  4  N.  Y.  419; 
done.  Henderson  v.  Lambert,  14  Bush  s.  p.  Alcorn  v.  Homer  (levee  tax),  dS 
(Ky.),  24.  As  to  uniformity  of  local  as-  Miss.  652;  Smith  v.  Aberdeen,  25  Misa. 
sessments  in  Kentucky  for  improving  458.  The  objection  that  such  a  tax  ia 
streets,  see  Preston  v.  Roberts,  12  Bush  not  equal  and  uniform,  the  court  oon- 
(Ky.),  570;  Loeser  v.  Redd,  14  Bush  sidered  not  to  be  well  tetken. 

(Ky.),  18.  In  Nebraskaj  the  proviaon  of  the 

In  Maryland ,  the  Court  of  Appeals  Constitution  that  ''the  le^;islature  may 

has  declared   the  constitutionality  of  vest  the  corporate  authonties  of  citiea, 

laws  which  impose  all  of  the  expenses  towns,    and    villages    with    power   to 

or  damages  caused  by  opening  a  street  make  local  improvements  by  special 

upon  those  inmiediately  benefited,  in-  assessments,  or  bv  taxation  of  property 

stead    of    the    community    at    large,  benefited,''  merely  prescribes  the  ruJIe 

Alexander  v.  Baltimore,  5  Gill  (Md.),  of  apportionment  of  such  special  taxes, 

383;    followed,  Moale  v.  Baltimore,  5  and  does  not  prohibit  the  legislature 

Md.  314.    This  last  case  expressly  ap-  from   conferring  the   power   to  make 

proves  People  v.  Brooklyn,  4  N.    i .  local  improvements  by  special  assess- 

419.    See  also  Howard  v.  First  Indep.  ments  or  taxation  upon  property  bene- 

Church,  18  Md.  451.  fited  upon  other  municipal  corporatioDa 

The  Constitution  of  Minnesota  au-  than     those    designated.      [C&iticising 

thorizes,  through  legislative  provision,  81    111.  53.]   State  v.  Dodge  County, 

assessments  by  municipal  corporations  8    Neb.    129;     Hanscom    v,    Omaha, 

for  local  improvements  upon  property  11  Neb.  37. 

to  be  benetited  thereby,  without  re-  Ohio.      As     to     local     assessmenU. 

gard  to  a  cash  valuation,  and  ^*  in  such  Creighton  v.  Scott,  14  Ohio  St.  42H3; 

manner  as   the   legislature   may   pre-  Scoville  v.  Cleveland,  1  Ohio  St.  126 

scribe.*'     The  rule  in  that  StAte,   as  Cleveland  v.  Wick,  18  Ohio  St.  303.    Ie 

stated  bv  Vanderburghy  J.,  seems  to  be  a  later  case  the  doctrine  in  Ohio  is  thm 

that  "if  the  special  benefits  to  prop-  declared:  — 

erty  so  locally  affected  are  equal  to  the  A  corporation,  to  pay  for  a  local  pub 

cost  of  the  work,  then  an  amount  not  lie  improvement,  may  by  assessment 

exceeding  the  whole  cost  may  be  as-  take  from  an  individual  whose  landf 

sessed  upon  such  property;   but  if  the  are  subject  to  assessment  and  speciall} 

expense  thereof  exceed  such  benefits,  benefited  by  the  improvement,  such  1 

then  the  city  at  large  should  in  any  portion  of  the  costs  thereof  as  is  th< 

event  bear  a  portion  of  the  burden,  equivalent,  but  not  in  excess,  of  th< 

State  V.  Ramsey  Co.  Dist,  Ct.,  33  Minn,  special     benefits     conferred     thereby 

295.    By  the  CJonstitution  of  Minnesota  The  whole  amount  of  the  assessmeni 

only  "muncipal  corporations"  may  be  must    be    apportioned    amongst    th< 

authorized  to  levy  assessments  for  local  several  lots  and  parcels  of  land  specially 

improvements.    It  has  been  construed  benefited  in  the  proportion  that  tii 
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Tic  courts  are  very  generally  agreed  that  the  authority  to  require 

the  property   specially   benefited  to  bear  the  expense  of  local  im- 

spedil  benefit  to  each  lot  or  parcel  laying    out,    enlarging,    straightening, 

mn  to  the  whole  special  benefits  con-  or  otherwise  altering  streets  in  the  city 

fored  by  the  improvement.     If  the  of   Providence/  which  allows   not  to 

opening  of  a  street  rendered  it  practi-  exceed  half  the  expense  of  the  improve- 

akk  to  open  another  contemplated  ment,  when,  in  the  discretion  of  the 

street  which    could    not    have    been  city  council  it  is  made  in  pursuance  of 

opened  before,  and  this  fact  of  itself  the  provisions  of  the  Act^  to  be  assessed 

specially  benefits  lots  adjacent  to  the  upon  the  adjacent  propnetors  benefited 

new  street,  such  special  benefits  may  thereby,  is  constitutionally  valid.     It 

property  be  considered  in  estimating  does  not  transgress  the  limit  of  'just 

the  special  benefits  conferred  by  the  compensation'  unposed  by  art.  i.  §  16, 

opening  of  the  new  street.    The  right  of  the  Constitution,  as  a  restriction 

tnat  (pves  to  municipal  corporations  up)on  the  public  rignt  of  eminent  do- 

the  pnvilege  of  resorting  to  this  mode  main,  nor  aoes  it  conflict  with  art  i.  §  2, 

of  taxation  is  not,  like  the  right  of  of   the  Constitution,   which  requires, 

general  taxation  in  the  State,  foimded  that '  the  burdens  of  the  State  ought  to 

on  necessity:  on  the  contrary,  the  right  be  fairly  distributed  among  its  citi- 

of  a  municipal  corporation  to  assess  zens.'^' 

private  property  to  pay  for  a  local  pub-  South    Carolina.      In    this    State, 

oc  im]»ovement   is   not  founded  on  the  power  of   the  legislature  to  au- 

necesBity,  but  on  a  principle  of  justice,  thorize    special    assessments    in    re- 

|>y  whicn  the  public  may  take  from  an  spect  of  benefits,  actual  or  presumed, 

individual  whose  lands,  owing  to  their  from  a  pubUc  improvement  is  denied. 

E'ty  to  it,  are  specially  benefited  In  State  v.  Charleston,  12  Rich.  Law 
improvement,  such  a  portion  of  (S.  Car.)  702,  732,  a  statute  authoriz- 
;  tnereof  as  is  equivalent  to,  but  ing  the  city  of  Charleston  to  impose  a 
not  in  excess  of,  the  special  benefits  special  assessment  on  abutting  lands 
conferred  by  the  improvement;  and  for  the  expense  of  widening  a  street 
this  principle  of  justice  in  itself  im-  was  held  to  be  unconstitutional.  Dun-' 
pfiedly  furnishes  the  measure  of,  and  kinj  Chancellor,  denied  the  legislative 
omits  the  extent  of  the  right.  Cham-  power  to  impose  any  such  assessment, 
beriain  v.  Cleveland,  34  Ohio  St.  551;  saying:  '*A11  the  persons  or  property 
Hillv.  Higdon,  5  Ohio  St.  243;  Meiss-  within  a  StAtc,  district,  city  or  other 
wt  V.  Toledo,  31  Ohio  St.  387;  Tide  fraction  of  territory  having  a  locaJ 
Water  Co.  v.  Coster,  18  N.  J.  Eq.  618;  sovereignty  for  the  purpose  of  taxation, 
Hammett  v.  Philadelphia,  65  Pa.  146;  should,  as  a  general  rule,  constitute  the 
"nxxnas  V.  Gain,  35  Mich.  156;  Nich-  basis  for  taxation.  If  tne  tax  be  up)on 
ob  V.  Bridgeport,  23  Conn.  189;  Flat-  real  estate,  the  value  of  the  real  estate 
bosh  Av., /n  re,  1  Barb.  (N.  Y.)  2R6;  should  be  the  measure  of  taxation.  As 
Fourth  Av.,  In  re,  4  Wend.  (N.  Y.)  has  been  elsewhere  said,  the  general 
452;  Albany  Street,  In  re,  11  Wend,  rule  knows  nothing  about  partial  a^ 
(X.  Y.)  148;  William,  Ac.  Streets,  sessment,  for  benefits,  or  the  selection 
inn,  19  Wend.  (N.  Y.)  678;  Emerson  of  a  portion  of  a  class.  Existence  of 
t.  Saltmarsh,  7  A.  &  E.  266;  Dore  v.  persons,  or  the  possession  of  property, 
Gny,  2  D.  &  E.  T.  R.  358;  Stafford  and  not  the  supposed  benefit,  are  the 
t.  Hamston.  2  B.  &  B.  691 ;  Brooks  v.  guide.  When  each  \b  taxed  according 
Baltimore,  48  Md.  265.  NonrobuUing  to  the  value  of  his  property,  both  equal- 
^  and  lands  are  not  subject  to  assess-  ity  and  certainty  may  be  attained  to 
n»nt  for  the  cost  of  a  street  improve-  a  reasonable  extent,  but  what  may  be 
lomt,  unless  the  same  be  designated  beneficial  or  otherwise  is  a  matter  of 
•nd  the  amount  to  be  assessed  thereon  opinion,  or  fancy,  or  vague  conjee- 
feted  by  the  board  of  improvements  or  ture."  In  Mauldin  v.  Greenville,  42 
Qty  council.  Kelly  v.  Cleveland,  34  S.  Car.  293,  it  was  held  that  the 
Ofio  St.  468.  maintenance,  repair,  and  improve- 
Bkode  Island.  In  the  Matter  of  Dor-  ment  of  the  roadway  of  a  street  are  a 
inceStrect,  4R.  I.  230,  itwasheldby  part  of  the  public  duty  to  construct 
theSupremeCourtthat  "An  Actof  the  and  maintain  highways,  should  be 
General  Assembly,  'in  relation  to  the  met  by  general  taxation,  and  cannot 
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provements  is  a  branch  of  the  taxmg  power,  or  included  within  it  * 
and  the  many  cases  which  have  been  decided  fully  establish  the 
general  proposition  that  a  statute  authorizing  the  municipal  au- 
thorities to  open  or  establish  streets,*  or  to  make  local  improvements 
of  the  character  above  mentioned  and  to  assess  the  expense  upon 
the  property  which,  in  the  opinion  of  the  designated  tribunal  oi 
officers,  shall  be  specially  benefited  by  such  street  or  improvement 
in  proportion  to  the  amount  of  such  benefit,  or  upon  the  abutters  in 
proportion  to  benefits  or  frontage  or  superficial  contents,  is,  in  the 
absence  of  some  special  constitutional  restriction,  a  valid  exercise  ol 
the  power  of  taxation.^    WTiether  the  expense  of  making  such  im- 

be  assessed  against  property  specially  Parliament  has  the  power,  and  foi 
benefited;  but  the  court,  yielding  to  a  long  time  has  exercised  it^  of  assessinc 
long  custom  and  earlv  decisions,  held  property  for  benefits  conferred.  Vin- 
that  the  sidewalks  might  be  constructed  er's  Abr.  "Sewers,"  CJomyn's  Dm 
and  maintained  at  the  expense  of  "Sewers."  Bedford  Union  Poor  Guard 
abutters.  It  reconsidered  its  decision  v.  Bedford  Imp.  Comm'rs,  7  Exch.  777 
as  to  sidewalks  in  the  later  case  of  The  legislature  may  authorize  the  ex- 
Mauldin  v.  Green\'ille,  53  S.  Car.  285,  pense  of  constructina  sewers  to  be  a» 
and  held  that  sidewalks  are  only  a  part  sessed  upon  the  adjoining  property, 
of  the  street;  that  the  duty  to  con-  Stroud  v.  Philadelphia,  61  Pa.  255; 
struct  and  maintain  them  rests  on  Mauch  Chunk  v.  Shortz,  61  Pa.  399. 
the  public  in  common  with  the  re-  The  power  to  assess  the  lot-owner  foi 
mainder  of  the  street;  and  that  the  the  expense  must  be  given  by  statute, 
expense  of  maintaining  them  cannot  be  Ib.jpasty  §§  1458-1463. 
imposed  on  the  abutter,  either  wholly  Tne  cost  of  improving  property 
or  in  part.  In  Stehmeyer  v.  Charles-  owned  by  a  city  for  special  purposes,  — 
ton,  53  S.  Car.  259,  the  court  held  that  as  for  market-places,  engine-houses, 
a  city  could  not,  under  the  Consti-  station-houses,  city-hall,  etc.j  —  can- 
tution.  impose  a  tax  for  vxUer  works  on  not  be  assessed  upon  adjoimng  lot- 
lots  abutting  on  streets  where  water  owners.  Fort  Wayne  v.  Shoan,  106 
mains  were  laid.  Pope,  J.,  said:  Ind.  66.  A  statute  authorizing  the  a» 
''The  friends  of  these  special  assess-  sessment  of  land  not  bordering  upon  s 
ment  taxes  bottom  their  adhesion  to  street  to  be  improved,  but  within  fiftj 
such  an  illogical  distinction  in  the  feet  of  it,  held  constitutional.  Ray  v 
matter  of  taxation  on  the  special  bene-  Jefifersonville,  90  Ind.  567.  Acts  iz 
fits  accruing  to  these  lot  owners  by  tended  to  equalize  assessments  shoulc 
reason  of  such  an  improvement  of  the  be  constnieci  so  as  to  carry  out  theii 
property  affected.  The  courts  of  this  spirit.  Parmelee  r.  Youngstown,  43  Ohic 
State  have  repudiated  any  such  doc-  St.  162. 

trine."     But  a  statute  which  author-  *  French  v.  Barber  Asphalt  Pav.  Co. 

izes  a  city  to  require  the  filling  of  low  181  U.  S.  324,  343,  (]uoting  text, 

lots  when  declared  to  be  injurious  to  '  As  to  app)ortioning  the  damages  foi 

public  health,  and  to  do  so  in  the  event  opening  streets  among  the  lots  or  prop- 

of  failure  of  owner  to  fill  them  on  re-  erty  benefited^  see  chapter  on  Eminent 

quest    and    recover    the    cost    from  Domain,  ante,  §  1052,  and  authoritie 

owner,  is  an  exercise  of  the  police  power,  there  cited.    "Owner,"  who  is.    New- 

is  not  the  lev^  of  a  tax  or  assessment,  ark  v.  State,  34  N.  J.  L.  523;  Morangi 

and  is  constitutional.     Charleston  v.  v.  Mix,  44  N.  Y.  315. 

Werner,  38  S.  Car.  488.  '  Barfield  v.  Gleason,  111  Ky.  491, 

Power  of  local   taxation   for  local  509,  quoting  text.     Quoted  with  w- 

purposes  sustained,  and  the  cases  de-  proval  in  Farrar  v.  St.  Louis,  80  Mo 

cidod  in   Virginia  on  the  subject,  col-  379,  wherein  the  Missofuri  cases  an 

lected  and  referred  to.     Gilkerson  t'.  ably  reviewed  by  Norton^  J.    Whitini 

Frederick  Jus.,   13  Gratt.   (Va.)  577.  v.  Quackenbush,  54  Cal.  306;    Balti- 

See  also  Sands  v.  Richmond,  31  Gratt.  more  v.  Johns  Hopkins  Hospital,  5([ 

(Va.)  571.  Md.  1;  Jaeger  v.  Burr,  36  Ohio  St.  164 
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provements  shall  be  paid  out  of  the  general  treasury,  or  be  assessed 
upon  the  abuttmg  property  or  other  property  specially  benefited, 
and,  if  in  the  latter  mode,  whether  the  assessment  shall  be  upon  all 
property  found  to  be  benefited,  or  alone  upon  the  abutters,  accord- 
ing to  frontage  or  according  to  the  area  of  their  lots,  Is,  according  to 
the  present  weight  of  authority,  considered  to  be  a  question  of  legis- 
lative expediency,  unless  there  is  some  special  restraining  constitu- 
tional provision  upon  the  subject*     Whatever  limitation  there  is 

'  Pareons  v.  District  of  Columbia,  specially  benefited,  bear  a  special  por- 

170  U.  S.  45,  56,  quoting  text;  French  tion  of  the  burden  is  safer,  and  more 

r.  Barber  Asphalt  Pav.  Co.,  181  U.  S.  just  to  the  citizens  at  large,  by  whose 

324,  344,  quoting  text;    Montgomery  united  contributions  the  city  treasury 

r.  Moore,  140  AJa.  638,  646,  quoting  is  suppUed.    What  is  taken  out  of  the 

text;  White  p.  People,  94  lU.  604,  cit-  treasury  is  out  of  the  pockets  of  all  the 

ingtext;  Barfield  v.  Grieason,  111  Ky.  proprietors/'     Municipality  No.  2  v. 

491,  509,  quoting  text;    McMillan  v.  Dunn,  10  La.  An.  57.    See  MunicipaUty 

Botte,  30   Mont.    220,    226,    quoting  No.  2  v.  White,  9  La.  An.  446,  447;  tn- 

text;  Wilson  v.  Philippi,  39  W.  Va.  75,  fra,  §§  1443,   1458.     But  what  is  m- 

84,  quoting  text^    Dickson  v.  Racine,  trinsically  e<iui table  or  just  does  not 

61  Wis.  M5,    citing   text.     See   also  necessarily  limit  the  extent  of  legiala^ 

Centre  Street,  In  re  Vacation,  115  Pa.  tive  power. 

247;  Norfolk  v.  Ellis,  26  Gratt.  (Va.)        Where  the  board  of  public  works 

224.  There  has  been  much  controversy  added  fifty  per  cent  to  tne  estimated 

upon  the  point  whether  it  is  more  just  cost  of  work  to  be  done  in  front  of  each 

that  the  adjacent  property  should  bear  lot,  and  adopted  the  amount  so  de- 

the  whole    expense    of    sidewalks    or  termined  as  the  measure  of  such  bene- 

other  k>cal  improvement,   or  that  it  fits,  irrespective  of  the  actual  benefits, 

should  be  borne  by  the  corporation  at  and  the  lots  were  differently  affected 

large.    See,   for  example,   opinion  of  by  the  improvement,  there  bemg  a  total 

P«w,  J.  (W^eeks  v.  Milwaukee,  10  Wis.  failure  to  exercise  the  judgment  of  the 

242),  attacking,  and  of  Becky  J.,  de-  board  in  determining  the  actual  bene- 

fending  local    assessments    upon    the  fits,  the  assessment  was  void.    Watkins 

abutters.    Warren  v.  Henly,  31  Iowa,  v.  Zwietusch,  47  Wis.  513;  Johnson  v. 

31.  See  also  Philadelphia  v.  Tiyon,  35  Milwaukee,  40  Wis.  315;    Watkins  v. 

Pa.  401;     Lexington    v.    McQuillan's  Milwaukee,  52  Wis.  98;   s.  c.  55  Wis. 

Heire,  9  Dana  (Ky.),  513;    Craycraft  335;  Zwietusch  v.  Milwaukee,  55  Wis. 

r.  Selvage,  10  Bush  (Ky.),  696;  Howell  369.     Construction   of   words    "adja- 

t.  Bristol,  8  Bush  (Ky.),  493,  holding  cent"  and  *' adjoining."    "Adjoining" 

portion  of   the   amended   charter   o7  means  touching  or  contiguous,  as  dis- 

Covington  void;    People  v.  Brooklyn,  tinguished  from  lying  near  or  adjacent. 

4N.  Y,  419.    The  autnor  sums  up  the  Ward,  In  re.  52  N.  Y.  395,  per  An- 

Kneral  result  of  the  cases,  tr^ra,  §  1443,  drews,  J.     O'Reilley  v.  Kingston,  114 

and  notes.  N.  Y.  439. 

In  LouUiana,  the  equitable,  and,  it        The    legislature    may    adopt    and 

nems  to  the  author,  just  rule  is  adopted  sanction  a  local  improvement  which  it 

of  eompellng  the  ow^ner  of  property  to  could  previously  authorize,  and  may 

|*y  a  portion  (one-third)  ol  the  cost  of  authorize   an   assessment   for   an   im- 

nnprovements  in  front  of  it,  and  the  provement  after  the  improvement  is 

jwdue  to  be  paid  by  the  municipality,  made.    A  local  improvement  act  which 

la  reference  to   this  subject,  Slidellf  directs  commissioners  to  fix  a  district 

C*  J;,  remarked:    "I  must  repeat  my  of  assessment  which  should  include  all 

jonviction  that  the  system  of  pajdng  the  land  which  in  their  judgment  should 

«OT  local  improvements  wholly  out  o?  be  benefited,  and  then  that  other  com- 

u^  general  treasury  is  inequitable,  and  missioners   should    assess   such    lands 

^ijnult  in  great  extravagance,  abuse,  within  the  district  as  in  IhHr  judgment 

•nd  injustice.     I  think  the  system  of  were  benefited,  is  not  invalid  by  reason 

Diking  particular  localities,  which  are  of  not  requiring  the  assessment  of  all 
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upon  the  legislative  power  of  taxation  (which  includes  the  power  of 
apportioning  taxation)  must  be  found  in  the  nature  of  the  power, 
and  in  express  constitutional  provisions.^ 

the  land   within  such    district.     The  N.  Y.  123;  Howell  v.  Buffalo,  37  N.  Y. 

validity  of  an  assessment  on  lots  bene-  267.    May  be  aasessed  against  owner, 

fited  bv  a  local  improvement  is  not  Chapman  v.  Brooklyn,  40  N.  Y.  372. 

affected  by  the  fact  that  the  assess-  The  expense  of  a  local  assessment  for 

ment  is  greater  than  the  tax  valuation  sidewalks  should  be  apportioned  be- 

of  the  lots.    Sacketty  etc.  Streets,  In  re,  tween  the  tenant  for  life  and  the  re- 

74  N.  Y.  95.     Where  a  statute  au-  mainderman.     Peck  v.  Sherwood,  56 

thorized  a  city  to  impose  a  sewer  assess-  N.  Y.  614;  post,  §§  1432,  1443. 

ment  on  all  property  in  the  district  Not  only  can   the  legislature  au- 

" contiguous  or  approximate"  to  the  thorize,  but  it  may^  in  the  absence  of 

street  in  which  the  sewer  was  laid,  and  any  special  restriction  upon  its  power 

an  assessment  was  imposed  upon  prop-  in  this  respect,  compel  a  munidpsJ  oor- 

erty  which  was  admitted  not  to  be  poration  to  lay  <nU  and  improve  high' 

contiguous,    the   court   construed   the  itxiys  or  streets  within  its  limits,  without 

word  "approximate''  as  qualified  by  its  consent  or  a  vote  of  its  citizens;  and 

the  nature  of  the  improvement,  and  for  this  purpose  it  may  provide  for 

held  that  the  property  was  not  liable  raising  the  money  by  a  sale  of  the 

when  it  had  no  access  to  the  sewer  bonds  of  the  municipality,  due  at  a 

through  anv  street,  alley,  or  other  pub-  future  period,  and  to  be  psuid  by  tozo- 

lic  way,  and  could  only  reach  it  through  turn;    and  if  the  local  authorities  re- 

the    property    of    otl^er    individuals,  fuse  to  issue  the  bonds,  the  duty  may 

Monk  v.  Ballard,  42  Wash.  35.  be  enforced  by  mandamus.     People  v. 

>  People  V.  Brooklyn,  4  N.  Y.  419,  Flagg,  46  N.  Y.  401.     See  also  ante, 

which  is  the  leading  case  on  this  sub-  |  115  et   seq,,  and  cases  dted;    pod, 

ject.    See  chapter  on  Eminent  Domain,  $  1487,  note.    Also  Tide-water  Co.  f. 

§  1052.     Speaking  of  the  Constitution  Coster,  18  N.  J.  £q.  518.     See  pewf, 

of  New  York,  in  this  respect,  Mr.  Jus-  §•  1447,  and  note,  tind  extract  from 

tice   Ruggles,  in  the  case  just  cited,  opinion   of   Wagner,   J.,   there  given; 

says:  "  It  is  not  ordained  [by  the  Con-  State  v.  Leffingwell,  54  Mo.  458.    Com- 

stitution]  that  taxation  shall  be  gen-  pare  Lafayette  v.  Fowler  34  Ind.  140 ; 

eral,  so  as  to  embrace  all  persons  or  all  Williams    v.    Detroit,    2    Mich.    560; 

taxable  property  within  the  State,  or  Hoyt  v.  East  Saginaw,  19  Mich.  39; 

within  any  district  or  territorial  diW-  Municipality  No.  2  v.  Dunn,  10  La.  An. 

sion  of  the  State;   nor  that  it  shall  or  57,  cited  irjra;   Broadway  Bapt.  Ch. 

shall  not  be  numerically  equal,  as  in  v.  McAtee,  8  Bush  (Ky.),  508,  512; 

the  case  of  a  capitation  tax;  nor  that  post,  §  1433. 

it  must  be  in  the  ratio  of  the  value  of  The    legislature    may,    in    Massa- 

each  man's  land,  or  of  his  goods,  or  of  chusetts,  authorize  the  cost  of  opening, 

both  combined;  nor  that  a  tax  'must  widening,  and  grading  streets  to  oe 

be  co-extonsive  with  the  district,  or  assessed   upon   the  estates   that   wiD 

upon  all  the  property  in  a  district  wnich  abut  on  the  street  afterwards.    Dorgan 

has  the  cliaracter  of,  and  is  known  to  v.    Boston,    12    Allen    (Mass.),    ^23] 

the  law  as,  a  local  sovercigntv.'    Nor  Harvard  College  v.  Boston,  104  Mass. 

lias  the  Constitution  ordained  or  for-  470;     Boston    Seamen's    Pr.    Soc.    r. 

bidden  that  a  tax  shall  be  apportioned  Boston,  116  Mass.  181 ;  and  see  Meriden 

according  to  the  benefit  which  each  tax  v.  Camp,  46  Conn.  284. 

payer  is  supposed  to  receive  from  the  As  to  power  to  pave  street  occupied 

object  on  which  the  tax  is  expended,  by  a  plank-road  company  under  legida- 

In  all  of  these  particulars,  the  j)ower  tive  authority,  and  assess  the  amount 

of   taxation    [in    this   State]    is   unre-  upon  the  abutters.    Bagg  v.  Detroit,  5 

strained."    4  N.  Y.  419,  427.    The  case  Mich.  336.     Turnpike  road.     State  r. 

of  People  V.  Brooklyn  was  recognized  New  Brunswick,  30  N.  J.  L.  395  (a 

and  followed  in  Brewster  r.  Syracuse,  grading  and  paving  assessment).     A 

19  N.  Y.  116,  118;    Guilford  v.  Che-  city  whose  charter  authorizes  it  to  re- 

nango  Co.  Sup.,  13  N.  Y.  143;    Sun  pair  its  streets  and  sidewalks,  and  maJcc 

Mut.  Ins.  Co.  V,  New  York,  8  N.  Y.  assessments    therefor,    may    repair    a 

241,   251;    Litchfield   v,  Vernon,    41  sidewalk  on  land  owned  by  a  iumpiki 
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{  1432  (754).     Same  Subject;    People  v.  Brooklyn;    Dayidson  v. 
lew  Orleans.     The  Fourteenth  Amendment.  —  Whether  the  Consti- 
tutions of  the  various  States  do  contain  provisionjt  which  prohibit 
the  legislature  from   assessing  the  expense  of  local  improvements 
upon  the  property  in   the  vicinity,  has  given   rise  to   numerous 
decisions.    In  the  leading  case  it  was  held,  upon  great  considera- 
tion, in  an  opinion  the  reasoning  and  conclusion  in-  which  have  been 
almost  everywhere  adopted,  and  which  we  regard  as  historically 
and  legally  sound,  that  the  usual  and  ordinary  legislation  of  this 
character  did  not  contravene  the  constitutional  provision  that  "no 
person  shall  be  deprived  of  life,  liberty,  or  property,  without  due 
process  of  law;   nor  shall  private  property  be  taken  for  public  use 
without  just  compensation."  ^ 
It  is  conclusively  settled  by  the  decisions  of  the  Supreme  Court 

rood  companyf  within  the  city  limits,  18  How.  (U.  S.)  272,  the  opinion  of 
and  aasess  the  expense  upon  the  owners  Justice  Curtis  in  this  c^se  is  one  of  the 
of  the  lands  abutting  thereon.  El-  great  judgments  of  the  court;  Kcnnardt^. 
mendorf  r.  Albany,  17  Hun  (N.  Y.),  81.  Morgan,  92  U.  S.  480.  In  the  Davidson 
*  People  V.  Brooklyn,  4  N.  Y.  419  case  the  Supreme  Court  held  that  when 
(1851).  Decisions  from  the  several  -such  a  buraen,  or  the  fixing  of  a  tax  or 
States,  cited  aiUe,  §1052;  pos^,  §§  1435,  assessment  is  by  the  statute  of  the 
1443.  In  the  United  States  Supreme  State  required  to  be  submitted  to  a 
Court  the  question  of  due  process  of  court  of  justice  before  it  becomes  eflfec- 
law  was  considered,  in  a  case  where  an  tual,  with  notice  to  the  owners  and  the 
anesBment  of  real  estate  in  the  city  right  on  their  part  to  appear  and  con- 
ofA'eioOr/earw  for  draining  the  swamps  t^t  the  assessment,  this  \a  due  pro- 
of that  dty  was  resisted,  on  the  ground  cess  of  law  within  tne  meaning  of  the 
that  the  proceeding  deprived  the  owner  Ck)nstitution.  Neither  the  corporate 
of  his  property  without  due  process  of  agency  by  which  the  work  is  done,  the 
law.  Davidson  p.  New  Orleans,  96  U.  S.  excessive  price  allowed  for  the  work  by 
97,  referred  to  more  fully  infra.  The  statute,  nor  the  relative  importance  of 
origin  and  history  of  this  provision  of  the  work  to  the  value  of  tne  land  as- 
the  Constitution,  as  found  in  Magna  se^cd,  nor  the  fact  that  the  assessment 
CWta,  and  in  the  Fifth  and  Four-  is  made  before  the  work  is  done,  nor 
teepth  Amendments  of  the  Consti-  that  the  assessment  is  unequal  as  re- 
tuticm  of  the  United  States,  were  gards  the  benefits  conferred,  nor  that 
eamined  and  conunented  on.  The  personal  judgments  are  rendered  for 
difficulty  and  the  danger  of  attempting  the  amount  assessed,  is  a  matter  in 
Ml  authoritative  defijoition  of  what  it  which  the  Federal  Constitution  con- 
is  for  a  State  to  deprive  a  person  of  trols  the  State  authorities.  Davidson 
fife,  liberty,  or  projjerty  witnout  due  v.  New  Orleans,  96  U.  S.  97  (1877). 
pnceas  of  law,  within  the  meaning  of  See  also  Spencer  v.  Merchant,  125  U.  S. 
the  Fourteenth  Amendment,  were  sug-  345  (1887);  more  fully,  ante,  §  1365; 
P»ted^  and  the  better  mode  held  to  be  KeUy  v.  Pittsburgh,  104  U.  S.  78. 
toarnve  at  a  sound  definition  by  the  That  historicallv  the  words  '*Due 
enunciation  of  the  principles  which  gov-  Process  of  Law"  nave  no  connection 
^^each  case  as  it  arises.  It  had  already  with  taxation,  is  shown  in  an  article  of 
wen  decided  by  that  court  that  due  great  research  and  learning  written  by 
I*oceB  of  law  does  not  require  ihat  Mr.  Harry  Hubbard,  and  published 
^^aasertion  of  the  rights  of  the  pubhc  (May  and  June,  19(X)),  in  the  *' Harvard 
Hainst  the  individual,  or  the  imposition  Law  Review,"  who  supports  his  con- 
of  burdens  upon  his  property  for  the  elusions  by  an  extended  reference  to 
P^c  use,  should  in  all  cases  be  done  the  decisions  of  the  State  and  Federal 
^  a  resort  to  the  courts  of  justice.  Ck>urts. 
^unay  ff.  Hoboken  Land  &  Impr.  Co., 
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of  the  United  States  that  the  Fourteenth  Amendment  to  the  Federal 
Constitution  does  not  require  that  assessments  for  local  improve- 
ments shall  be  levied  according  to  benefits  or  not  in  excess  of  benefits. 
The  case  of  Davidson  v.  New  Orleans,  96  U.  S.  97,  is  the  leading 
one  on  this  subject,  and  its  doctrines  have  been  repeatedly  reaffirmed 
by  the  Supreme  Court,  and  they  stand  as  the  no  longer  questioned 
law  of  the  court  down  to  this  present* 

'  Davidson  v.  New  Oleans,  96  U.  S.  teenth   Amendment/'   said    (p.   IW): 

97  (1877).    As  pointed  out  by  Mr.  Hub-  **  As  contributing  to  some  extent  to  this 

bard   ("Hansard  Law  Review"   May  mode    of    determining    what   dasi  of 

and  June,  1900).  this  case  required  a  cases  do  not  fall  within  its  proinsioru,  we 

construction  of  tnc  Fourteenth  Amend-  lay  down  the  following  proposition  as 

ment  on  the  precise  question  of  the  applicable    to    the    case    before   us: 

validity   of    local    assessments    made  Whenever  by  the  laws  of  a  State,  or  b^ 

without  inquiry  as  to  benefits  and  in  State  authority,  a  tax  assessment.  §en> 

excess  of  benefits.     In  this  case  the  es-  tude  or  other  burden  is  imposea  upon 

tate  of  John  Davidson  was  assessed  for  property  for  the  pubhc  use.  wheth^  it 

draining  certain  swamp  lands  in  the  oe  for  tne  whole  State  or  of  some  more 

State  of  Louisiana.     The  assessment  limited  portion  of  the  conmiunity,  and 

was  levied  according  to  the  superficial  those  laws  provide  for  a  mode  of  oon- 

area  or  square  feet  of  land  tnthin  the  firming  or  contesting  the  charge  thus 

drainage  section  ^  that  is  to  say.  each  imposed,    in    the    ordinary   courts  of 

square  foot   in   the  drainage  district  justice,  with  such  notice  to  the  person, 

paid  as  much  as  any  other  square  foot,  or  such  proceeding  in  regard  to  the 

There   was  no  inquiry   in   regard   to  property,  as  is   appropriate  to  the  na- 

benefits,  and  the  assessment  was  not  ture  of  the  case,  the  judgment  in  such 

levied  according  to  benefits.    The  rule  proceedings  cannot  be  said  to  deprive 

of  apportionment  adopted  necessarily  the  owner  of  his  property  without  due 

excluded  the  consideration  of  benefits,  process  of  law,  however  obnoxious  it 

Not  only  so,  but  in  the  record  on  which  may  be  to  other  objections, 
that  case  was  heard  before  the  Supreme  It  may  violate  some  provision  of 

Court  of  the  United  States  it  was  stipu-  the  State  constitution  agamst  unequal       ! 

lated    among    other    things    that    no  taxation;  but  the  FedersQ  Constitution 

drainage  was  done  on  plairUiff^s  land;  imposes  no  restraints  on  the  States  in 

that  a  portion  of  plaintiff's  land  did  that  regard.'' 

not  need  draining,  having  already  been        That  the  court  meant  to  decide  and 

drained,  and  ha\dng  paid  the  expense  did  decide  in   this  case  of  Davidson 

thereof;    and  that  tne  whole  assess-  v.  New  Orleans  that  the  Fourteenth 

ment  on  the  plaintiff's  land  amoimted  Amendment    does    not    require  tha-'^ 

to  about  $50,000,  of  which  $45,000  was  taxes  and  assessments  be  levied  a>^ 

assessed  against  one  tract  worth  only  cording  to  benefits  or  not  in  excess  c» 

from  one-fourth  to  one-half  that  amount,  benefits,  is  also  evident  from  what  tl?^ 

This  stipulation,  which  the  author  has  court  sajrs  (p.  106):    "It  is  also  »^^ 

verified^  appears  in  the  printed  record  that  part  of  the  property  of  the  P^**-^^ 

on  file  m  the  office  of  the  clerk  of  the  tiff  which  was  assessed  is  not  benefit-^^ 

Supreme  Court  at  Washington.     The  by  the  improvement.    This  is  a  dm^^^ 

question  was  thus  clearly  presented  to  of  detail  with  which  this  court  cam*-  ^^ 

tne  Supreme  Court  of  the  United  States  interfere  if  it  were  clearly  so;  but  it 

whether   the   Fourteenth  Amendment  hard  to  fix  a  limit  within  these  t 

prohibited  such  an  assessment.    If  ever  parishes  where  property  would  not 

there  was  a  case  of  an    assessment  benefited  by  ihe  removal  of  the  swam, 

being  a  hardship  up)on  a  person,   it  and  marshes  which  are  within  th< 

would  certainly  seem  that  this  case  of  bouiids." 

Davidson    was    one.      Tlie    Supreme       In    answer  to    the    objection 

Court,  however,  after  stating  among  some    of    Davidson's    property    h 

other  things  that  "there  exists  some  already  been  assessed  for  a  similar  i 

strange  misconception  of  the  scope  of  provement,   the  court  said   (p.   10 

this  provision  as  found  in  the  Four-  "It  is  said  that  the  plaintiff's  propei 
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J 1433  (755>  756^  757,  758,  759).  Special  ABsessments;  Oonstita- 
tionil  Requirements;    Uniformity  and  Equality;   Taxation  in  Proper- 

lad  previously  been  assessed  for  the  U.  S.  691 ;  Hagar  v.  Reclamation  Dia- 

tame purpose,  and  the  assessment  paid,  trict  No.  108,  111  U.  S.  701;  United 

i  this  be  meant  to  deny  the  right  of  the  States  v.  Memphis,  97  U.  S.  284;  Lara- 

Jtate  to  tax  or  assess  property  tvv-ice  mie  County  v.  Albany  County,  92  U.  S. 

or  the  same  purpose,  we  know  of  no  307).     And  whenever  the  law  oper- 

irovision  in  the  Federal  Constitution  ates  alike  on  all  persons  and  property 

rhich  forbids  this,  or  which  forbids  similarly  situated,  equal  protection  can- 

inegual  taxation  by  the  States."  not  be  said  to  be  demed  ( Wurts  v.  Hoa«- 

That  the  foregoing  statement  of  the  land,  114  U.  S.  606;  Richmond,  F.  &  P. 

edsion  in  Davidson  v.  New  Orleans  is  R.  Co.  v.  Richmond,  96  U.  S.  621, 

orrect,  and   according  to  the  imder-  529)." 

landing  of  the  members  of  the  Su-  In   Fallbrook  Irrigation  District  v. 

reme  Court,   is  evident   frona  what  Bradley  (164  U.  S.  112),  involving  the 

bey  state  in  regard  to  this  case  in  their  validity  of  the  irrigation  statutes  in  Col- 

easioDS.    For  exami^Ie,  Mr.  Justice  tfomia,  an  ad  valorem  assessment  upon 

fay,  giving  the  opinion  of  the  court  all  the  land  within  the  irrigation  dis- 

1  tine  case  of  Spencer  v.  Merchant  (125  trict  was  held  to  be  not  contrary  to  the 

f.  8.  345)  (on   writ  of  error  to  the  Fourteenth  Amendment,   althoudi  it 

uppeme  Court  of   New  York),  says  was  objected  (p.  156) :  "That  the  oasis 

p.  356) :   **  In  Davidson  v.  New  Oi^  of  assessment  for  the  cost  of  construc- 

nns  (96  U.  S.  97)  it  was  held  that  if  tion  is  not  in  accordance  with  and  in 

he  work  was  one  which  the  State  had  proportion  to  the  benefits  conferred  by 

he  authority  to  do  and  to  pay  for  bv  the  improvement.    And,  finally,  that 

ffiessmcnts  on  the  property  benefited,  land  which  cannot  in  fact  be  benefited 

ibjections  that   the  sum  raised   was  may  yet  under  the  act  be  placed  in  one 

lorbitant  and  that  part  of  the  prop-  of  the  irrigation  districts  and  assessed 

Tty  assessed  was  not  benefited,  pre-  upon  its  value  to  pay  the  cost  of  con- 

ented  no  question  under  the  Four-  struction  of  works  which  benefit  others 

eenth  Amendment  to  the  Constitution  at  his  expense.'' 

tpon  which  this  court  could  review  In  the  argument  of  this  case  it  was 

he  decision  of  the  State  court  (96  U.  S.  shown  and  urged  upon  the  court  that 

00, 106)."  in  the  organization  of  these  irrigation 

So,  also,  Mr.  Chief  Justice  Fuller,  districts  towns  and  villages  were  f re- 
iving the  opinion  of  the  court  in  the  quently  included.  In  one  instance 
itte  of  Walston  v.  Ncvin  (128  U.  S.  tne  owner  of  a  brick  building^  which  was 
78)  (on  writ  of  error  to  the  Court  of  included  in  a  districtj  objected  that  his 
appeals  of  Kentucky),  referring  to  the  brick  building  not  only  would  not  be 
ue  of  Davidson  v.  New  Orleans,  says  benefited  by  irrigation^  but  on  the  con- 
;>.  SSQ):  "And  the  conclusion  was  trary  would  be  much  injured  by  it.  The 
i»died  that  neither  the  corporate  Supreme  Court  however  held  that  these 
Bmcy  by  which  the  work  is  done,  the  irrigation  statutes  and  the  ad  valorem 
Koeesive  price  which  the  statute  aUows  assessment  levied  under  them  did  not 
herefor,  nor  the  relative  importance  violate  the  Fourteenth  Amendment, 
ff  the  work  to  the  value  of  the  land  The  court  said  (p.  175):  "  It  is  insisted 
asesBed,  nor  the  fact  that  the  assess-  that  the  basis  of  the  assessment  up)on 
oent  is  made  before  the  work  is  done,  the  lands  benefited  for  the  cost  of  the 
^Oiot  the  assessment  is  unequal  as  re^  construction  of  the  works  is  not  in  ac- 
wdi  the  benefits  conferred,  nor  that  cordance  with  and  in  proportion  to  the 
KQonal  judgments  are  rendered  for  benefits  conferred  by  the  improvement, 
^  amount  assessed,  are  matters  in  and  therefore  there  is  a  violation  of  the 
*hich  the  State  authorities  are  con-  constitutional  amendment  referred  to, 
Jotted  by  the  Federal  Constitution,  and  a  taking  of  the  property  of  the 
^  the  determination  of  the  taxing  citizen  without  due  process  of  law.  Al- 
iistrict  and  the  manner  of  the  apportion-  though  there  is  a  marked  distinction 
"lotf  are  all  within  the  legblative  power  between  an  assessment  for  a  local  im- 
Bpencer  v.  Merchant,  125  U.  S.  345;  provement  and  the  levy  of  a  general 
Stanley  v.  Albany  County,  121  U.  S.  tax,  yet  the  former  is  still  the  exercise 
585,550;MobilcCountyt;.  Kimball,  102  of  the  same  power  as  the  latter,  both 
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tion  to  Value.  —  The  constitutional  requirement  which  is  fouis 
in  many  States  in  slightly  varying  language,  that  icLxation  shm 
be  *' equal  and  uniform**  throughout  the  State  or  within  the  terr* 
torial  limits  of  the  taxing  power,  and  the  correlative  constitutions 
provisions  which  are  also  found  that  aU  property  shall  be  *' taxed  m 
proportion  to  its  valve*'  are  construed,  with  almost  general  unifonr 
ity,  as  aflfected  and  controlled  by  the  distinction  which  is  recognize 
to  exist  between  general  taxation  and  special  assessments  foimde 
upon  benefits,  and  are  held  to  refer  to  general  taxes  to  defray  tb 
ordinary  expenses  of  the  State  and  its  subordinate  local  govern 
ments,  and  to  have  no  application  to  special  assessments  for  loca 
improvements.^     But  although  the  constitutional  requirement  ol 

having  their  source  in  the  sovereign  181  U.  S.  324,  329,  the  court,  Mr.  Ju» 

power  of  taxation."  tice  ShiraSf  said:    ''However,  we  dial 

The  court,  also,  after  citing  David-  not  attempt  to  define  what  it  is  for  i 

son  i;.  New  Orleans  (96  U.  S.  97).  and  State  to  deprive  a  person  of  life,  liberty 

Walston  V.  Nevin  (128  U.  S.  578),  as  or  property  without  due  prooeas  of  law 

showing  that  such  assessment  did  not  in  terms  which  would  cover  every  eza 

violate    the   Fourteenth    Amendment,  cise  of  power  thus  forbidden  to  tb 

says  (p.  178) :  "There  are  some  States  State,  and  exclude  those  which  are  not 

where  assessments  under  such  circum-  but  shall  proceed,  in  the  present  case 

stances  as  here  exist,  and  made  upon  an  on  the  assumption  that  the  1^^  impoi 

ad  valorem  basis,  have  been  held  in-  of  the  phrase,  'due  process  of  law '  is  th 

valid,  as  an  infringement  of  some  pro-  same  in  both  amendments.     Certainl]? 

vision  of  the  St  Ate  Constitution,  or  in  t^  cannot  he  supposed  that,  by  the  F<na 

violation  of  the  act  under  which  they  teenth  Amendment,  it  was  intend^  i 

were  levied.     Counsel  have  cited  sev-  impose  on  the  Stales,  when  exercisin 

eraJ  such  in  the  briefs  herein  filed.    We  their  powers  of  taxation,  any  mare  rigi 

do  not  discover,  and  our  attention  has  or  stricter  curb  than  that  imposed  on  th 

not  been  callea  to,  any  case  in  this  Federal  Government,  in  a  similar  exei 

court  where  such  an  assessment  has  cise  of  power,  by  the  Fifth  Amendment. 

been  held  to  violate  any  provision  of  See  late  important  case    of    King  i 

the  Federal  Constitution.     If  it  do  not,  West  Virginia,  216  U.  S.  92,  and  case 

this  court  can  grant  no  relief.''  cited  as  to  the  effect  of  the  Fourteent 

As  to   the   scope  of  the  Fourteenth  Amendment  upon  the  taxing  power  c 

Amendment,  the  court  in  later  decisions  the  States. 

states  as  follows:  In  Hibben  v.  Smith,        ^  Ford  v.  Delta  &  P.  L.  Co.,  16 

191  U.  S.  310,  325,  Mr.  Justice  Peck-  U.  S.  662;  Birmingham   v.  Klein,  8 

ham  said:    "The  Fourteenth  Amend-  Ala.  461;  Burnett  v.  Sacramento,  1 

ment,  it  has  been  held,  legitimately  Cal.  76,  83;  Hart  v.  Gaven,  12  Cal.  47( 

operates  to  extend  to  the  citizens  and  Creighton    v.    Manson,   27    Cal.    61S 

residents  of  the  States  the  same  protec-  Emery  v.  San  Francisco  Gas  Co.,  2 

tion  against  arbitrary  State  legislation  Cal.  345;  Chambers  v,   Satterlee,  4 

affecting  life,  liberty  and  property  as  is  Cal.  497;  Denver  v,  Knowles,  17  Cole 

offered  by  the  Fifth  Amenament  aeainst  204;  Edgerton  v.  Green  Cove  Spring! 

similar  legislation  by  Congress."^     So  19  Fla.  140;  Edwards  v.  Ocala,  58  Fu 

also  in  the  case  of  Tonawanda  v.  Lyon,  217, 50  So.  Rep.  421 :  Hayden  v.  Atlanta 

181  U.  S.  389,  391,  Mr.  Justice  Shiras  70  Ga.  817;  First  Methodist  E.  Churc 

said,    "The  purpose  of   that  amend-  v.  Atlanta,  76  Ga.  181:  Speer  0.  Atheni 

ment  is  to  extend  to  the  citizens  and  85Ga.49;  Reinkent;.  Fuenring,  130In( 

residents  of  the  States  the  same  pro-  382;  Hinesv.  Leavenworth,  3  Kan.  ISH 

tection  against  arbitrary  State  legisla-  Ottawa  County  v.  Nelson,  19  Kan.  23" 

tion  affecting  life,  libertv,  and  property,  240;  TuU  v.  Royston,  30  Kan.  617,  611 

as  is  afforded  by  the  Fifth  Amendment  Todd  v.  Atchison,  9  Kan.  App.  251 

against  similar  legislation  by  Congress."  Holzhauer  v.  Newport,  94  Ky.  ^6, 40< 

In  French  v.  Barber  Asphalt  Pav.  Co.,  Gosnell  v,   Louisville,    104  Ky.   201 
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equally  and  uniformity  is  generally  held  to  have  no  application  to 

Sfeaai  assessments^  the  fact  that  the  levy  of  a  special  assessment  is 

MamdiMlitv  No.  2  v,  Dunn,  10  La.  An.  v.  Ellis,  26  Gratt.  (Va.)  224;  Richmond 
57;  New  Orieans  v.  Elliott,  10  La.  An.  &  A.  R.  Co.  v.  Lynchburg,  81  Va.  473; 
59;  Yeatman  v.  Crandell,  11  La.  An.  Davis  t;.  Lynchburg,  84  Va.  861;  Violett 
229;  Matter  of  New  Orleans  Draining  v.  Alexandria,  92  Va.  561,  576;  Parkers- 
Co..  11  La.  An.  338,  372;  Wallace  v.  burg  v.  Tavenner,  42  W.  Va.  486,  490; 
ShettOQ,  14  La.  An.  498;  State  v.  New  Weeks  v,  Milwaukee,  10  Wis.  242. 
Orfeinfl,  15  La.  An.  354;  Matter  of  New  The  provision  of  the  Constitution  of 
OriMnfl,  20  La.  An.  497,  499;  Chamock  Kansas  under  the  title  '' Finance  and 
ff. Fordoche  A  G.  T.  Special  Levee  Dist.  Taxation''  that  "the  legislature  shall 
Co.,  38  La.  An.  323;  Excelsior  Planting  provide  for  a  uniform  and  equal  rate 
k  Mfg.  Co.  V.  Green,  39  La.  An.  455,  of  assessment  and  taxation,"  was  con- 
480;  Barber  Asphalt  Pav.  Co.  v.  Go-  strued  by  the  court  as  having  refer- 
grwe,  41  La.  An.  251 ;  Hill  v.  Fontenot,  ence  to  the  assessment  of  taxes  for 
46  La.  An.  1563,  1566;  Favssoux  v.  general  purposes  and  as  having  no 
Dem,  48  La.  An.  850,  851 ;  Shreveport  application  to  special  assessments 
f.  Prooott,  51  La.  An.  1895;  Missouri,  against  the  property  benefited  by  a 
K. AT. Trust  Co.  p.  Smart,  51  La.  An.  local  improvement.  See  Kansas  cases 
416,  424;  Roeetta  Gravel  P.  &  Imp.  cited  supra. 

Co.  V.  JoUisaint,  51  La.  An.  804,  808;  By  the  Constitution  of  Arkansas, 
Auburn  V.  Paul,  84  Me.  212;  Motz  v.  art.  xix.  S  27,  assessments  on  real 
Detroit,  18  Mich.  495;  Lake  Shore  &  property  for  local  improvements  in 
M.  S.  R.  Co.  t;.  Grand  Rapids,  10^  towns  and  cities  arc  required  to  he  ** ad 
Mich.  374;  Daily  r.  Swope,  47  Miss,  valorem  and  uniform."  This  provision 
367;  Macon  p.  Patty,  57  Miss.  378,  385;  pNermits  the  assessment  to  be  made 
Gancttv.  St.  Louis,  25  Mo.  505;  Egyp-  either  according  to  the  value  of  the 
tian  Levee  Co  v.  Hardin,  27  Mo.  495;  property  itself  or  according  to  the 
Parrar  r.  St.  Louis,  80  Mo.  379,  390;  value  of  the  benefit  to  the  property. 
St  Joseph  V.  Owen,  110  Mo.  445,  455;  Kirst  v.  Street  Imp.  Dist.  No.  120,  86 
Monison  v.  Morev,  146  Mo.  543,  564;  Ark.  1.  But  assessments  must  be  ad 
Kansas  City  v.  Bacon,  147  Mo.  259,  valorem  and  cannot  be  according  to 
282;  Thornton  v.  Clinton,  148  Mo.  648,  frontage.  Both  vacant  and  occupied 
663;  Meier  p.  St.  Louis,  180  Mo.  391,  lots  similarly  situated  must  be  sub- 
406;  Heman  Const.  Co.  v.  Wabash  R.  jected  to  it.  Monticello  v.  Banks,  48 
Co.,  206  Mo.  172, 179;  Fruin-Bambrick  Ark,  251,  following  Peay  v.  Little  Rock, 
CoDst.  Co.  p.  St.  touis  Shovel  Co.,  211  32  Ark.  31.  See  further  as  to  the  pro- 
Mo.  524,  532;  Alfalfa  Irrig.  Dist.  p.  visions  of  the  Arkansas  Constitution, 
CoOiDa,  46  Neb.  411;  Cain  v.  Davie  anU  §  1366. 

Countv,  86  N.  Car.  8;  Shuford  p.  Lin-  Illinois.   In  Chicago  p.  Lamed,  34  111. 
eohCiounty,  86  N.  Car.  552;  Busbee  p.  203,  the  constitutionality  in  this  State 
Wake  County,  93  N.  Car.  143;  Raleigh  of  a  charter  provision  authorizing  an 
V.  Peace,  110  N.  Car.  32,  38;  Harper  p.  assessment   bv  frontage  came  before 
New  Hanover  County,  133  N.  Car.  106;  the  court,  and  the  court  declared  that 
Rolph  p.  Fargo,  7  N.  Dak.  640,  653;  the  principles  of  uniformity  and  equal- 
Jones  p.  Holzapfel,  11  Okla.  405;  King  ity  of  taxation  applied  to  local  as  well 
r- Portland,  2  Oreg.  146;  Cook  v.  Port-  as  to  general  taxes,  to  special  assess- 
ttod,  20  Oreg.  580,  589;  Ladd  p.  Gam-  ments  as  well  as  to  taxes,  and  that  a 
Wl,  35  Oreg.  393,  397;  Kadderly  p.  special  assessment  for  street  paving  on 
Portland,  44  Oreg.  118,  157;  Beaumont  the  basis  of  frontage  was  m valid  as 
».  Wilkes-Barre,  142  Pa.  198:  Erie  v.  being  neither  equal  nor  uniform.    The 
Griswold,   184   Pa.   435;  Anaerson  v.  court  held  that  such  assessments  could 
I^Jwer  Merion.  217  Pa.  369,  383;  Ar-  only  be  made  by  assessing  to  each  lot 
JtoWp.  Knoxville,  115  Tenn.  195,  (over-  the  special  benefits  it  derived  from  the 
niling  McBean  v.  Chandler,  9  Fleisk.  improvement.    See  also  to  the  same 
(Tenn.)  349);  Roundtree  p.  Galveston  effect,  Ottawa  v.  Spencer,  40  111.  211; 
42  Tex.  613;  Taylor  p.  Boyd,  63  Tex.  St.  John  v.  East  St.  Louis,  50  111.  92. 
fi33:  Texas  Transportation  Co.  p.  Boyd,  But  the  Constitution  of  1870j  art.  ix, 
67  Tex.  153;  Gilkerson  p.  Justices  of  §  9,  authorizes  the  legislature  to  confer 
Frederick,  13  Gratt.  (Va.)  577;  Norfolk  power  upon  cities,  towns,  and  villages 
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an  exercise  of  the  taxing  power  requires  that  the  basis  of  appordoi 
ment  upon  the  property  subjected  to  assessment  shall  be  uniforca 

''to    make    local    improvements    by  portion  to  their  respective  fronlA.    %^ 

special  assessment,  or  by  special  tax-  Bean  v.  Chandler,  9  Heisk.  (Tenn.)  3^ 

ation  of  conti^ous  property,  or  other-  Two   previous   cases   where  ndewi 

wise."    By   virtue   of    this   provision  assessments  were  sustained  were  d 

assessments  by  frontage  are  now  con-  tinguished  on  the  p;round  that  tl: 

stitutional.   See  postj  §  1438,  where  the  involved   the    exercise   of   the  pal 

provisions  of  the  Constitution  of /Ui7U>t8  power.     See  Franklin  r.  Mabeny, 

are  fully  discussed.  Humph.   (Tenn.)  368;  Washington. 

Colorado.    In  Palmer  v.  Wajr,  6  Colo.  Nashville,  1  Swan  (Tenn.),  177.    I 

106,  it  was  held  that  the  constitutional  in  Arnold  v.  Knoxville,  115  Tenn.  X 

pro\nsion  requiring  equalUy  and  unU  the  court  reviewed  its  previous  de* 

formity  in  taxation  was  applicable  to  ionSf  and  overrvlin^  them,  held  that 

special  assessments  and  precluded  an  statute  which  provides  for  the  creat; 

assessment  according  to  benefits.    See,  of  improvement  districts  by  a  mun 

to  the  same  effect,  Wilson  v.  Chilcott,  pality  within  its  corporate  limits  i 

12  Colo.  600;  In  re  House  Resolutions,  tor  special  assessments  upon  the  %. 

15  Colo.  598.     But   these  cases  were  perty  lying  therein,  is  valid  and  c 

overruled   in    Denver  v.  Knowles,   17  stitutional,  the  constitutional  requ. 

Colo.  204.  ment  (art.  ii.  §  28)  that  all  prope 

Tennessee.    The  Supreme  Court  of  be  taxed  accordiuK  to  value  equally  i 

this  State  approved  the  principles  laid  uniformlv  throu^out  the  State    i 

down  in  the  case  of  Chicago  v.>Lamed,  (art.  ii.  |  29)  that  the  legislature  n 

34  111.  203,  cited  supra,  and  held  that  authorize  the  several  counties^  kc, 

local  assessments  were  included  in  the  impose  taxes  for  their  respective  pi 

provisions    of    the    Constitution    re-  poses  and  according  to  value  upon  t 

quiring  all  property  to  be  taxed  accord-  principles    establiimed    in    reeEird 

ing  to  its  value,  and  therefore  that  it  State  legislation,  being  appliciS)le  oo 

was  beyond  the  power  of  the  legis-  to  taxes  property  so  <SJlea  and  ha,vii 

lature  to  authorize  a  municipality  to  no  apphcation  to  special  assessmen 

pave  its  streets  and  charge  the  cost  for  local  purposes, 

thereof  on  the  adjoining  lots  in  pro-  California.    In  People  v.  McCreei 

*  See   Detroit   v.    Daly,   68  Mich.  A  legislative  enactment  in  Kentuc 

503;  State  v.   Ramsey  County   Dist.  incorporated  a  small  suburban  oomn 

Ct.,  33  Minn.   295,  306;   Noonan  v.  nity  m  the  vicinity  of  a  city,  call 

Stillwater,  33  Minn.   198.      See  post,  "The    District    of    Higkdands,"    a 

§  1442.    In  People  v.  L3mch,  51  Cal.  authorized  its  trustees  "to  grade  a 

15,  it  was  held  that  in  assessments  pave,    or  macadamize   with   rock 

for  local  improvements,  the  apportion-  gravel,  any  public  road  passing  throi: 

ment  must  be  uniform,  and  if  it  is  not  or  into  said  district,  within  the  lin 

made  so,  the  legislature  cannot  vali-  thereof;  and,  i^ith  the  assent  of  ti 

date  it.  thirds  of  the  owners  of  the  real  esti 

The  Illinois   (Donstitution  of   1870  through  which  any  such  road  may  m 

(art.  ix.  §9)  ha\'ing  authorized  the  legis-  to  levy  special  taxes  on  such  real 

lature  to  confer  upon  municipalities  the  tate,    to   pay   for   such   grading  f 

power  to  make  local  improvements  by  paving    or    macadamizing.''     It    i 

special  assessments,  or  by  special  tax-  held  that  the  act  was  const  it  utioi 

ation  of  contiguous  property,  the  Su-  and  that  a  le\*y  of  a  tax,  u|x>n  petit 

preme  Court  of  Illinois  has  neld  that  of  the  requisite  number  of  landowni 

under  the  system  so  authorized,  some  on  the  land  abutting  the  roads improv 

property   cannot  be   assessed   for  an  rated  by  the  number  of  acres  of  a 

improvement  on  the  basis  of  the  bene-  owner's  tract,  approached  equality 

fit  received  by  it,  whilst  other  property  nearly  as  specific  taxation  mieht 

is  assessed  for  the  same  improvement  expected  to  do,  and  hence  coiud  : 

in   proportion   to  frontage.     Kuehner  be  adjudged  unconstitutional  for  i 

V.   Freeport,    143   III.    92.     See    also  just  inequality.    Malchus  t*.  Highlai 

Ware  v.  Jersey\4lle,  158  III.  234;  Davis  w.  Dist.,  4  Bush  (Ky.),  547. 
Litchfieldi  145  III.  313.  See  post,  §  1439. 
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Upon  similar  principles,  constitutional  provisions  which  place  a 
limit  upon  municipal  ''  taxation "  have  no  application  to  and  do 
not  affect  the  power  of  the  municipality  to  make  improvements  by 
special  assessment.^ 

§  1434.  Chreation  of  Taxing  Districts ;  New  Jersey.  —  Although 
the  great  weight  of  authority  and  the  almost  uniform  course  of  de- 
cision is  to  the  effect  that  in  the  absence  of  any  constitutional  re- 
striction or  limitation  upon  the  legislative  power,  the  legislature  may 
crtaU  a  taxing  district  v^Uhotd  regard  to  any  existing  political  or  mvn 
nicipd  division  of  the  State,  and  may  impose  upon  the  taxing  dis- 
trict so  created  the  cost  of  a  public  improvement  or  expenditure, 

U  Cal.  432,  it  was  held  that  the  power  pay  for  the  land  taken,  and  the  dam- 

of  the  legLedature  over  the  whole  sub-  ages  to  improvements  thereon  or  ad  jar 

ject  of  taxation,  including  the  property  cent  thereto,  and  injurcxl  thereby,  and 

to  be  charged,  the  amount  of  the  tax.  all  other  expenses,  bonds  are  issued; 

the  mode  of  levying,   assessing,   ana  and  to  pay  the  same  and  the  interest 

collecting  it,  &c.,  is  as  ample  as  over  thereon,  an  annual  percentage  is  di- 

«ny  other  matter  that  is  a  proper  sub-  rected  to  be  levied  on  the  lota  benefited 

ject  of  legislative   action.     Tlie   pro-  thereby,  which  percentage  is  upon  the 

TMons  of  §  13,  art.  xi.  of  the  Constitu-  enhanced  value  of  the  lots^  as  fixed  by 

tkm  are  limitations,  and  not  grants  of  a  board  of  public  works,  this  imposition 

power;  but   as   limitations   they   are,  is  an  assessment,  and  not  a  tax.     In 

Mcording  to  their  terms,  mandatory  such  case  the  interest  to  accrue  on  the 

upon  the  legislature.     And  it  is  also  bonds,  and    the    discount   suffered    in 

Md:  first,  by  the  words  "all  property  converting  them   into  cash,  are  inci- 

in  this  State"   is  meant  all  private  dental  expenses,  and  the  property  bene- 

property,  or  all  property  other  than  fited  is  only  charged  with  the  cost  of 

thit  belonging  to  the  United  States  or  the   improvement.    Doyle    v.   Austin, 

this  State,  or  that  which  is  public  prop-  47  Cal.  353.    See  and  compare  Kohler 

«ty;  second,  that  the  words  "taxation  v.  Guttenberg,  38  N.  J.  L.  419;  Baker  v, 

shall  be  equal  and  uniform  through-  Elizabeth,  37  N.  J.  L.  142. 

cut  the  State"  relate  to  taxation  of  *  Birmingham  v.  Klein,  89  Ala.  461; 

property,  and  that  the  legislature  has  Barber  Asphalt  Pav.  Co.  v.  Gogreve, 

W)  power  to  exempt  any  private  prop-  41  La.  An.  251,  263,  264;  Munson  v. 

crty  in  this  State  from  taxation;  and  Atchafalaya    Basin    Levee    Dist.,    43 

third,  that  the  rate   of  taxation   on  La.  An.   15,  26;  Farrar  v.  St.  Louis, 

property  for  State  purposes  shall  be  80  Mo.  379;  Lamar  Water  &  E.   L. 

uniform  throughout  the  State.    Peo-  Co.    v.    Lamar,     128   Mo.    188,   218; 

pte  V.  Coleman,  4  Cal.  46,  and  High  v.  Kansas  City  v.  Bacon,  147  Mo.  259; 

Shoemaker,  22  Cal.  363,  so  far  as  in  Austin  v.  Nalle,    102  Tex.  536.    The 

wnflictherewith,'are  overruled.     Doyle  provision  of  the  Constitution  of  Texas 

»■  Austm,  47  Cal.  353,  360.     In  People  that    the    legislature   shall   not    levy 

P-  Lynch,  51  Cal.  15,  it  was  held  that  in  taxes  "except  to  raise  revenue  for  the 

MMasments    for    local    improvements  economical  administration  of  the  gov- 

^e  apportionment  must  be  uniform,  emment  in  which   may   be   included 

•nd  if  it  is  not,  and  is  not  made  so,  the  the  following  purposes     (enumerating 

l^fpslature  cannot  validate  it.    A  charge  them) ,  does  not  affect  or  limit  the  power 

*"*p09ed  on  aU  the  property,  personal  of  the  legislature  to  authorize  munici- 

•*  ^  as  real,  of  a  designated  district  palities  to  make  street  improvements 

^confiruet  levees  therein  is  a  tax  and  not  by  special  assessment.     Storrie  v.  Hous- 

^(usessmenty  and  is  not  invalid  on  the  ton  City  St.  R.  Co.,  92  Tex.  129;  Stor- 

pound  that  it  is  not  equal  and  uniform,  rie  v.  Woessner  (Tex.  Civ.  App.),  47 

i^eoplep.  Whyler,  41  Cal.  351;  Desty,  S.  W.  Rep.  837;  aff'd  (Tex.)  51  S.  W. 

Taxation,  176,  177.  Rep.    1132. 
^  a  street  is  opened  in  a  city,  and  to 
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this  view  has  not  been  acquiesced  in  by  the  courts  of  New  Jersey. 
In  that  State  it  is  held  that  although  the  cost  of  a  public  improve- 
ment may  be  imposed  on  particular  prop^ty  to  the  extent  to  whicl 
such  property  b  specially  benefited,  any  special  burden  beyond  tha 

special  benefit  is  ill^al,  and  is  a  taking  of  prop^ty  for  public  use 
without  compensation.^    From  the  rule  thus  adopted  by  the  courts 

^  Tidewater  Co.  v.  Coeter,  18  N.  J.  Errors  and  Appeals  as  follows:  "Then 

Eq.  518;  aff's  18  N.  J.  Eq.  55;  Sigler  v.  is  nothing  in  the  Constitution  of  thi 

Fuller.  34  N.  J.  L.  227,  229;  Morris  State  that  requires  that  all  property  ii 

&  E.  R.  Co.  V.  Jersey  City,  36  N.  J.  L.  the  State,  or  in  any  particular  subonri 

56:  Hoboken  Land  &  Imp.  Co.  v.  Ho-  sion  of  the  State,  must  be  embraced  ii 

boken,  36  N.   J.   L.   540;  Passaic  v.  the  operation  of  every  law  levying  i 

Delaware,  L.  &  W.  R.  Co.,  37  N.  J.  L.  tax.    That  the  effect  of  such  laws  ma,} 

538;  New  Brunswick    Rubber  Co.  v.  not  extend  beyond  certain  prescribec 

New  Brunswick  St.  Com'rs,  38  N.  J.  L.  limits,  is  perfectly  indisputable.    It  ii 

190;  Peckham  v.  Newark,  43  N.  J.  L.  upon  this  principle  that  taxes  nused  ii 

576,  578;  Kean  v.  Dri^  Drainage  Co.,  counties,  townships,  and  cities  are  via 

45  N.  J.  L.  91 ;  New  York  &  G.  L.  R.  dicated.    But  while  it  is  thus  clear  thai 

Co.  V.  Kearney,  55  N.  J.  L.  463;  Mere-  the  burthen  of  a  particular  tax  mav  bi 

dith  V.  Perth  Amboy,  63  N.  J.  L.  520;  placed  on  any  pohtical  district  to  whosi 

Borton  v.  Camden,  65  N.  J.  L.  511;  oenefit  such  tax  is  to  enure,  it  seems  U 

Van  Wagoner  v.  Paterson,  67  N.  J.  L.  me  it  is  equally  clear  that,  when  sad 

455,   459;   Doughten  v.   Camden,   72  burthen  is  sought  to  be  imposed  oi 

N.  J.  L.  451,  454.    See  also  Butler  v.  particular  lands,  not  in  themselves  con 

Keyport,64N.  J.  L.  181.    In  Tidewater  stituting  a  political  subdivision  of  thi 

Co.  V.  Coster,  18  N.  J.  Eq.  518,  aff'g  18  State,  we  at  once  i^proach  the  lin 

N.  J.  Eq.  55,  a  corporation  was  by  statute  which  is  the  boundi^  between  act 

ajiihoiued  to  rechim  certain  rnarsh  lands f  of  taxation  and  acts  of  confiscation 

and  the  statute  imposed  the  whole  ex-  I  think  it  impossible  to  assert,  wit! 

venee  thereof  upon  the  owners  of  the  the  least  show  of  reason,  that  the  legis 

lands  reclaimed.     The  court  held  that  lative  ri^t  to  select  the  subject  o 

the  cost  of  a  public  improvement  might  taxation  is  not  a  limited  right.  ...  I 

be  imposed  upon  particular  property  follows,  then,  that  these  local  assess 

only  to  the  extent  to  which  such  prop-  ments  are  justifiable  on  the  grouw 

erty  was  specially  benefited;  that  any  above,  that  the  locality  is  especiall] 

other    special    burden    beyond    that  to  be  benefited  by  the  outlay  of  tha 

measure  was  illegal;  and  that  ajs  the  money  to  be  raised.    Unless  this  is  th 

entire    cost    of    the    improvement    in  case  no  reason  can  be  assigned  why  th 

(question   was  imposed  on   the   lands  tax    is    not    general.    An    asseasmen 

improved,  whether  benefited  to  that  laid  on  property  along  a  city  street  fo 

extent  or  not,  the  statute  was  uncon-  an  improvement  made  in  another  street 

stitutional.  in  a  distant  part  of  the  same  city 

The  principles  of  this  decision  were  would  be  universally  condemned,  botl 

applied  in  Agens  v.  Newark,  37  N.  J.  L.  on  moral  and  legal  grounds.     And  ye 

415, 421,  rev  g  35  N.  J.  L.  168,  referred  there  is  no  difference  between  such  ai 

to  vo8t,  §  1435.    In  that  case  a  statute  extortion   and  the  requisition  upon  i 

autnonzed  the  assessment  of  two-thirds  landowner  to  pay  for  a  public  improve 

of  the  expense  of  paving  the  roadbed  ment  over  and  above  the  exceptiv 

of  a  city  street  upon  the  property  abut-  benefit  received  by  him.     It  is  tm 

ting  on  the  street  and  the  remaining  that  the  power  of  taxing  is  one  of  th 

one-third  thereof  on  the  public  at  large,  high  and  indispensable  prerogatives  o 

It  was  held  that  as  the  statute  sub-  the  government,  and  it  can  be  only  ii 

jected  the  property  to  liability  for  two-  cases  free  from  all  doubt  that  its  exei 

thirds  of  the  expense  without  regard  cise  can  be  declared  by  the  courts  to  b 

to  the  question  whether  it  was  benefited  illegal.    But  such  a  case,  if  it  can  eve 

to  that  extent,  the  act  was  unconsti-  arise,   is  certainly  presented  when 

tutional.     In  this  case,  Beasley,  C.  J.,  property  is  spedfiea,  out  61  wUch 

explained  the  doctrine  of  the  Court  of  public  improvement  is  to  be  paid  fo 


§1434  SPECIAL  ASSESSMENTS  2507 

it  resulted  that  if  all  the  proi>erty  subject  to  special  assessment  was 
not  benefited  in  the  aggregate  to  the  extent  of  the  total  cost  of  the 
improvementy  the  surplus  over  the  aggregate  of  the  special  benefits, 
of  necessity  had  to  be  defrayed  from  some  other  source,  which  was 
naturally  by  general  taxation.  In  determining  in  what  manner  the 
power  of  general  taxation  for  this  surplus  might  be  exercised,  the 
court  resorted  to  the  general  principle  that  the  political  or  municipal 
entity  as  an  entirety  should  be  taxed  for  that  purpose,  and  that  the 
legislature  had  no  power  to  impose  a  general  tax  upon  any  territory 
less  than  a  recognized  political  or  municipal  division  of  the  State. 
Thus  taxes  for  State  purposes  must  be  imposed  upon  the  State  at 
large;  similarly,  taxes  for  county  purposes  must  be  imposed  upon 
the  entire  county,  and  so  on  for  the  lesser  divisions  of  the  State.^ 

in  ezoefB  of  the  value  specially  im-  cannot  be  executed.    The  whole  clause 
parted  to  it  by   such  improvement,  is  nugatory  and  void,  and  sdl  proceed- 
As  to  such  excess  I  cannot  distinguish  ings  under  it  are  not  mere  irregularities 
an  act  exacting  its  payment  from  the  but  are  nullities.'' 
eKidae  <A  the  power  of  eminent  do-      *  In  Baldwin  v.  Fuller,  39  N.  J.  L. 
main.    In  case  of  taxation  the  citizen  576.  583,  aff'd  40  N.  J.  L.  615,  a  statute 
payshisquotaof  the  common  burthen;  authorized    the    formation    of    lamp 
woen  his  land  is  sequestered  for  the  districts  for  lighting  purposes  in  towns 
public  use  he  contributes  more  than  of  Essex  County,  and  directed  that 
such  quota,  and  this  is  the  distinction  the  expense  of  the  lamps  and  of  their 
between  the  effect  of  the  exercise  of  maintenance  should  be  collected,  one- 
the  taxingpower  and  that  of  eminent  half  from  all  the  property  in  the  district, 
domain.    When,    then,    the    overplus  and  one-half  from   the  lands  abutting 
beyond  benefits  from  these  local  im-  on  the  Ughted  road  in  proportion  to 
provements  is  laid  upon  a  few  land-  frontage.    It  was  held  that  me  statute 
owners,  such  citizens,  with  respect  to  was  unconstitutional.     Van  Syckei,  J., 
such  overplus,  are  required  to  defray  who    delivered    the    opinion    of    the 
more  than  their  share  of  the  pubUc  Supreme  Court,  after  referring  to  the 
outlay,  and  the  coercive  act  is  not  cases  laying  down  the  rule  that  no 
within  the  proper  scope  of  the  power  property  can  be  subjected  to  special 
to  tax.''  assessment    for    an    improvement    in 
In  Bogert  v.  Elizabeth,  27  N.  J.  Eq.  excess  of  the  benefit  derived  from  the 
568,  560,  which  involved  the  vaUdity  improvement  by  the  particular  prop- 
of  a  provision  in  the  charter  of  a  city  erty,  p)ointed  out  that  natural  eouity 
directing  the  whole  cost  of  special  im-  required  that  State  taxes  shoula  ble 
jmoments  to  be  put  on  the  propertv  assessed  upon  all  the  property  within 
OD  the  line  of  the  street  opposite  such  the  State  and  so  on  as  to  county,  town, 
improvements,  the  assessments  to  be  and  municipal  taxes.    He  added,  ''I 
made  in  a  just  and  equitable  manner  think  the    true    rule  deducible  from 
by  the  common  city  council,  the  court  sound  reason  is  that  legitimate  taxation 
nid:    "The   sum   of  the  expense   is  is  limited  to  the  imposing  of  burdens, 
oidered  to  be  put  on  certain  designated  like  those  in  question,  so  far  as  they 
pr(^)erty,  without  regard  to  the  propor-  are  for  the  public  benefUj  upon  the  per- 
tion  of  benefit  it  has  received  from  the  sons  or  property  within  the  pohtical 
improvement.    The  direction   is  per-  district  possessing  powers  of  local  gov- 
fecily  dear;  the  entire  burthen  is  to  be  emment,   so   that   the   exactions   are 
borne  by  the  land  along  the  line  of  the  distributed  over  the  entire  territory 
imivovement,  and  the  ratio  of  distri-  upon  the  rule  of  uniformity."    The 
buUon  among  the  respective  lots  is  Court  of  Errors  and  Appeeds  afiBrmed 
left  to  the  judgment  of  the  conmion  the   decision   of  the   Supreme   Court 
eoundl.    Such    power,    according    to  without  opinion, 
lepl  rulee  now  at  rest  in  this  State 
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It  has  also  been  held  that  the  del^ation  of  the  power  of  genera 
taxation  must  be  to  a  political  district  of  the  State  organized  for 
and  exercbing  functions  of  local  government^ 

Following  from  these  principles,  it  is  now  declared  to  be  th< 
settled  rule  in  New  Jersey  that  the  l^islature  can  del^ate  the  tax 
ing  power  as  distinguished  from  the  power  to  levy  a  special  assess 
ment  only  to  political  districts  of  the  State,  i.  e.,  to  counties,  towns 
cities,  and  other  municipal  corporations  having  a  recognized  am 
definite  existence  for  local  government  purposes  under  the  polic 
of  the  State,  to  be  exercised  within  their  respective  limits,  and  tha 

'  In  Lydecker  v.  Englewood  Dramage  In   these  institutions   therefore  mue 

Com'rs.,  41  N.J.  L.  154, 156,  a  statute  be  discovered  the  essential  charactei 

desi^iated  a  portion  of  the  township  istics  of  their  class,  and  they  will  b 

of    Englewood     as     the     '' sewerage,  such  common  and  prominent  feature 

drainage,  and    water   district   of   the  as  have  coexisted  with  these  organ] 

township  of  Englewood,''  dividing  it  zations  throughout  their  history^  an 

into  three  sections.     It  constituted  a  arc  not  possessed  by  other  bodies  c 

board  of  seven  commissioners,  two  to  legislative  creation  which  stand  outsid 

be  residents  and  freeholders  in  each  of    the    same    category.     These    dif 

section,  and  one  to  be  a  resident  free-  tinctive  marks  are,  I  tliink,  that  the 

holder  in  the  township  of  Englewood.  embrace   a   certain   territory   and  it 

who  were  to  be  elected  by  the  male  ana  inhabitants,  organized  for  the  publi 

female  resident  landowners  within  the  advantage,  and  not  in  the  interest  c 

district.    This  board  was  to  prepare  particular  individuals  or  classes  |  tha 

plans   and  estimates  for  sewers,  and  their  chief  design   is  the  exercise  c 

upon  approval  of  the  plans  and  of  the  governmental  functions,  and  that  t 

issuing  of  bonds  by  a  vote  of  the  free-  the  electors  residing  within  each  is,  t 

holders  of  the  district,   to  build   the  some  extent,  committed  the  power  c 

sewers  and  issue  the  bonds  therefor,  local  government,  to  be  wield^,  eithc 

These  bonds  were  to  be  a  charge  upon  mediately  or  immediately,  within  the) 

all  the  real  estate  in  the  district,  and  territory,   for  the  peculiar  benefit  c 

were  to  be  met  by  a  tax  upon  such  real  the     people     there     residing.     Bodic 

estate.     It  was  held  that  the  statute  so  constituted  are  not  merely  creature 

was  unconstitutional,  as  the  body  to  of  the  State,  but  parts  of  it,  exertin 

which  it  delegated  the  power  of  tax-  the  powers  with  which  they  are  veste 

ation  was   not   a  political  district  of  for    the   promotion    of    these    leadin 

the  State  organized  for  and  exercising  purposes   which    they    were    intende 

functions  of  local  government.     Dixon,  to  accomplish  and   according   to  th 

J.,  said:  "The  political  divisions  of  the  spirit  which  actuates  our  republica 

State  are  those  which  are  formed  for  system.''     But    the    legislature    ma} 

the  more  effectual  or  convenient  exer-  without    regard    to    special    benefit! 

cise  of  police  power  within  the  par-  create    a    taxing    distnct    for    specii 

ticular  localities.    Originally,  counties  purposes  out  of  part  of  an   existin 

and   townships,   in   which   a   uniform  political  district,  provided  such  part  i 

State  policy  is  observable,  composed  made  a  pohtical  district  with  apprc 

this  class  almost  or  quite  exclusively,  priate    powers    of    local    govemmeni 

Then,  as  population  became  denser  m  McLaughlin  v.  Newark,  57  N.  J.  I 

certain  places,  and  there  was  added  to  298;   Street  Lighting  Dist.   No.   1    t 

this  common  design  a  special  necessity  Drummond,    63    N.    J.    L.    493.    A 

for   local   government   different    from  improvement  commission   created  b 

that    proper   to    more  rural  districts,  the  le^slature.  with  power  to  levy 

villages,  towns,  and  cities  were  consti-  tax  within  certain  limits,  is  held  to  b 

tuted,  and  as  these  were  separated  by  a  political   corporation,   and   the  ta 

their   charters   of   incorporation   from  levied  by  it   not  void  because  mad 

the  townships  of  which  they  had  before  upon   territory   less   than    a   poUtia 

been  part,  and  absorbed  their  functions,  district.    State  v,   Hackensack   Imp 

they  also  became  political  divisions.  Com.,  45  N.  J.  L.  113. 
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the  l^lature  may  not  create  a  taxing  district  which  is  not  co- 
tenninous  with  a  political  district.^ 

'  Lydecker  v.  Englewood  Drainage  nicipalities.     Within   the   district,    in 

Hn'n,  41  N.  J.  L.  154;  Society  for  addition   to  ordinary  pollution  inevi- 

Establishing   Manufactures   v.    Pater-  tably  incident  to  the  existence  of  a 

SOD,  42  N.  J.  L.  615,  618;  Vreeland  v.  dense  population  located  upon  territory 

Jeraey  City,  43  N.  J.  L.  135,  137;  Mor-  naturally  draining  into  the  river,  the 

puL  V.  Elizabeth,  44  N.  J.  L.  571 ;  Kean  cities   of    Paterson,    Passaic,    Orange, 

r.  Diiggs  Drainage  Co.,  45  N.  J.  L.  91 ;  East  Orange,  and  Newark  maintained 

Auiransen  v.  Hackensack  Imp.  Com'n,  systems    of    municipal    sewers    which 

43  N.  J.  L.  113;  Taylor  v.  Smith,  50  cuscharged  their  outflow  into  the  river. 
N.  J.  L.  101 ;  Peck  v.  Raritan,  52  N.  J.  The  other  municipalities  within  the 
L  319:  Carters.  Wade,  59  N.J.  L.  119;  district  contributed  pollution  in  the 
Howell  9.  Millville,  60  N.  J.  L.  95,  97;  same  manner  to  an  extent  approxi- 
Smith  p.  Howell,  60  N.  J.  L.  384;  Van  mately  proportionate  to  their  popu- 
Geve  9.  Passaic  Valley  Sewerage  Com'n,  lation.  The  fiscal  scheme  of  the  act 
71 N.  J.  L.  574,  rev'g  71  N.  J.  L.  183.  was  that  the  expense  of  the  construe- 

The  legislature  cannot  authorize  tion  of  the  sewerage  system  should  be 
the  eommon  council  of  a  city  to  estab-  charged  upon  **  all  persons  and  property 
liah  a  taxing  district  within  the  city  in  the  municipalities  or  taxing  districts 
narmoer  in  extent  than  the  city  limits,  lying  in  whole  or  in  part  within  said 
Henoe,  it  was  held  that  a  statute  which  sewerage  district."  The  sewerage 
authoriKd  the  city  coimcil  to  establish  commissioners  were  required  each 
within  the  city  a  lamp  district  upon  year  to  ascertain  the  money  necessary 
which  might  be  ass^sed  taxes  for  to  be  raised  for  the  payment  of  the  in- 
lighting  streets,  improving  parks,  con-  terest  upon  bonds  issued  for  the  esti- 
stnicting  cross-walks,  the  support  of  mated  cost  of  the  work  and  other 
the  police  and  fire  departments,  and  indebtedness,  and  for  sinking  fund 
for  water  supply  purposes,  was  im-  charges,  ana  to  apportion  the  same 
constitutional.     Morgan  v.  Elizabeth,  among  the  respective  mimicipalities  and 

44  N.  J.  L.  571.  taxing  districts  lying  in  whole  or  in 
Pasmc   Valley  Sewerage   Case.     In  part  within   the  sewerage  district  in 

the  important  case  of  Van  Cleve  v.  such  proportion  as  the  taxable  ratables 

Passaic  Valley    Sewerage    Com'n,  71  within  so  much  of  said  municipality 

N.  J.  L.  574,  rev'g  71  N.J.  L.  183,  the  or  taxing  district  as  is  embraced  within 

Court  of  Errors  and  Appeals  held  that  the    sewerage   district,    bears    to    the 

the  fact  that  the  taxing  area  is  smaller  total  amount  of  taxable  ratables  within 

in  extent  than  thepoutical  district  is  the    whole   sewerage    district.     Tliey 

iiot  controlling.     The  principle  upon  were   also   required   to   ascertain   the 

which  the  decisions  of  tne  New  Jersey  amount    necessary    to    be    raised    for 

courts  are    based    requires    that    the  operating,   maintaining,  and  repairing 

^^^rid  to  he  taxed  shau  be  coterminous  the  works  and  plants  for  each  current 

^  a  district  to  which  some  right  of  fiscal  jrear,  and  to  apportion  the  money 

^  fdf-goifemment  is  giveriy  and  there-  so  estimated  to  be  necessary  among 

fore  is  equally  applicable  to  a  case  the   several    municipalities   or   taxing 

in  wiiich  the  grant  of  governmental  districts    lying   in    whole   or    in   part 

power  does  not  extend  over  the  whole  within  the  sewerage  district,  accoraing 

^  the  area  covered  by  the  delegated  to   the   amount   of   sewage   by   them 

power  of  taxation.     In  that   case,   a  respectively    delivered    or    discharged 

Jatute  for  the  creation  of  a  sewerage  into  any   sewers  or  other  receptacles 

district  for  the  relief  of  the  Passaic  provided  or   constructed   for   tne   re- 

'«Yer  from    pollution    from    sewage,  ception  thereof  by  ^  the  commissioners, 

^ch  provided  for  the  appointment  The  conmiissioners  were  required  each 

J  commissioners    by    the    governor,  year  to  cause  a  tax  to  be  levied  and 

defined  their  powers  and  duties,  ana  assessed  upon  all  persons  and  property 

provided  for  the  raLsing  and  expendi-  within  each  of  the  municipalities  and 

tuie  of  the  necessary  money,  was  held  taxing  districts   l3dng  in  whole  or  in 

to  be  unconstitutional.    The  sewerage  part  within  the  sewerage  district,  to 

district  comprised  parts  of  four  counties  certify    to    the    tax    assessor,    taxing 

^  the  whole  or  parts  of  many  mu-  board.,  or  taxing  officer  of  each  munici- 
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§  1435  (760  a).     Same  Subject.     In  New  Jersey;  Change  of  Judicial 
Decision  and  its  Effect;   Agens'  Case  and  the  Doctrine  it  established. 

—  The  course  of  decision  in  New  Jersey^  showing  the  practical 
workings  of  the  doctrine  that  the  cost  of  local  improvements  maj 
be  wholly  assessed  upon  the  abutting  property,  and  the  effect  of 
judicial  decisions  afterwards  made  that  this  could  not  be  constitu- 
tionally done,  is  full  of  interest  and  instruction.  By  tlie  terms  of 
many  of  the  municipal  charters  of  that  State,  local  improvements 
were  to  be  paid  for  by  assessing  the  cost  in  full  on  the  lands  front- 
ing on  the  streets  improved.  This  method  of  providing  for  the  cost 
of  local  improvements  had  been  practised  in  former  years,  and  sus- 
tained, or  assumed  by  the  courts  of  the  State,  in  a  number  of  cases, 
to  be  correct*     Under  this  accepted  doctrine  some  of  the  cities 

pality  or  taxing  district  lying  within  government  is  essential  to  every  politi- 
the  sewerage  district  the  amount  of  cal  district,  the  Court  of  Errors  and 
tax  required  to  be  levied,  assessed,  Appeals  held  that  as  the  act  authorized 
and  raised  in  each  of  the  respective  the  imposition  of  a  tax  for  the  puri- 
municipalities  and  taxing  districts,  fication  of  a  sewerage  district  estab- 
and  the  assessors,  taxing  boards,  and  lished  by  the  legislature  upon  an  area 
taxing  officers  were  required  to  assess  greater  in  extent  than  such  district,  and 
these  sums  upon  all  the  persons  and  as  neither  such  taxation  area  nor  such 
property  within  the  respective  munici-  sewerage  district  were  political  sub- 
pahties  or  taxing  districts  liable  to  be  divisions  of  the  State,  the  statute  was 
assessed  for  State  or  county  taxes,  and  unconstitutional, 
the  tax  was  to  be  collected  by  the  same  The  New  Jersey  decisions  limiting; 
officers  at  the  same  time  and  in  the  as  above  shown,  the  taxing  powers  of 
same  manner  and  with  the  same  effect  the  legislature,  including  local  assess- 
as  State  and  county  taxes  were  re-  ments,  arc  not  in  line  with  the  general 
quired  to  be  levied,  assessed,  and  col-  course  of  judicial  decisions  on  Uie 
lected.  It  was  marie  the  duty  of  the  same  subjects  in  other  States  as  to 
disbursing  officer  of  each  municipality  the  plenary  scope  of  legislative  author^ 
or  taxing  district,  out  of  the  first  ity  (in  the  absence  of  special  oonsti- 
moneys  collected  and  not  required  tutional  restriction,)  to  ascertain  the 
by  law  to  be  paid  to  the  county  public  burdens  and  who  and  what  shall 
collector  for  State  or  county  purposes,  Dear  these  burdens.  On  the  whole  the 
to  pay  to  the  treasurer  of  the  sewerage  general  view  elsewhere  taken  is  oon- 
commissioners  the  moneys  directed  bv  sistent  with  sound  legal  principles  and 
the  commissioners  to  be  assessed,  levied,  in  its  practice  workings  has  much  to 
and  collected  in  such  municipality  or  recommend  it. 

sewerage  district.  The  act,  therefore,  *  Paxson  v.  Sweet,  16  N.  J.  Eo.  196: 
authorized  the  imposition  of  a  tax  for  Patcrson  v.  Soc.  for  Encouraging  Useful 
the  purification  of  a  sewerage  district  Manuf.,  24  N.  J.  L.  385;  Martin  p. 
established  by  the  legislature  upon  an  Carron,  26  N.  J.  L.  228;  State  v,  Newark, 
area  greater  in  extent  than  such  dis-  27  N.  J.  L.  185,  193;  Stat«  t?.  New 
trict.  Moreover,  neither  the  taxing  Brunswick,  30  N.  J.  L.  395;  Stat«  p. 
area  nor  the  sewerage  district  wore  Elizabeth,  30  N.  J.  L.  365;  Jersey  City 
political  di\dsions  of  the  State.  The  v.  Howeth,  30  N.  J.  L.  521,  529; 
prior  decisions  of  the  State  having  State  v.  Fuller,  34  N.  J.  L.  227;  Agens 
established  two  propositions  touching  v.  Newark,  35  N.  J.  L.  168;  Pudney  r. 
the  delegation  of  the  power  of  general  Passaic.  37  N.  J.  L.  65,  68;  State  p. 
taxation,  viz.,  (1)  that  the  legislature  Elizabeth,  40  N.  J.  L.  274 ;  supra, 
can  delegate  the  taxing  power  only  to  §  1354,  note.  It  ought,  however,  to  be 
political  districts  of  the  State  to  be  remarked  that  the  question  as  to  the 
exercised  within  their  respective  limits;  validity  of  that  met  nod  of  making  as- 
and  (2),  that  some  power  of  local  self-  sessments  for  local  improvements  had 
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of  New  Jersey  were  stimulated  to  make  extravagant  and  wholly 
unnecessary  improvements,  assessing  the  entire  cost  thereof  on  the 
lands  abutting  on  the  streets  improved;  issuing  their  own  bonds 
to  pay  the  cost,  and  looking  to  local  assessments  on  the  property 
improved  for  reimbursement.^  Litigation  and  consequent  delay 
ensued;  and  meanwhile  the  market  values  of  such  property  so 
declined  that  in  many  instances  it  was  not  worth,  or  would  not  sell 
for,  more  than  a  fraction  of  the  assessment  The  validity  of  assess- 
ing the  whole  cost  of  local  improvements  upon  the  adjoining  prop- 
erty was  under  these  circumstances  vigorously  assailed,  and  the 
subject  then  underwent,  perhaps  for  the  first  time  in  the  State,  the 
most  thorough  consideration.  The  result  was  that  the  Court  of 
Errors  and  Appeals,  in  1875,  held  that  an  assessment  of  the  cost  of 
a  local  improvement,  or  of  two-thirds  of  the  cost,  could  not  be  made, 
arbitrarily,  on  the  land  fronting  on  the  street  improved;  that  an 
assessment,  to  be  valid,  must  be  laid  proportionately  according  to 
the  benefits  conferred,  and  not  in  excess  thereof;  and  hence  that 
assessments  of  the  entire  cost  of  improvements  made  upon  adjoin- 
ing land  "  by  the  lineal  foot"  or  otherwise,  without  regard  to  the  par- 
ticular benefit  each  lot  received,  were  unconstitutional  and  void.^ 


never  been  presented    to   the  courts  anticipation  of  the  collection  of  the 

of  the  State  with  much  emphasis  for  assessments.     The  entire  cost  of  the 

dedaon.    In    1866   a   forcible   attack  improvements  was  assessed  on  the  land 

was  made  upon  the  method  of  assessing  fronting  on  the  improved  streets, 
the  entire  cost  of  local  improvement^        *  Agens  v.  Newark,  37  N.  J.  L.  415. 

OD  neighboring  property  in  Massachu-  This  is  known  as  the  **  Agens  case^** 

Rtts;  but  the  court  traced  the  practice  and  arose  under  the  charter  of  Newark, 

bade  to  the  year  1658,  and  declined  which    provided    for    assessing    two- 

to  disturb  a   long-settled  custom,  al-  thirdsoi  the  cost  of  local  improvements 

tjXNigh  it  might  be  shown  to  be  defec-  on  adjoining  land,  —  the  remainder  to 

tive  as  a  theory.     Dorgan  v.  Boston,  be  paid  bv  the  city  at  large.     The 

W  Mass.  223.     Three  years  later  the  charter    of    Elizabeth    required    the 

aibject  was  discussed  at  great  length  enlire  cost  to  be  assessed  on  the  land 

in  New  York,  but  the  Court  of  Appeals  "on  a  street  or  section  of  a  street  im- 

dedded  to  adhere  to  the  customary  proved."    The  judges  themselves  fully 

method,  for  the  same  reason.     Litch-  admit  that  Agens'  Case  changed  the 

field  V.  Vernon,  41  N.  Y.  123.  decisions  (see  40  N.  J.  L.  278,  279).     It 

'  This  was  notably  the  case  with  the  is  a  curious  fact  that  the  Agens  Case 

aty  of  Elizabeth,  which,  shortly  after  was  argued  in   the   Court   of   Errors 

it«  revised  charter  was  granted  m  1863  before  only  a  bare  quorum,  three  Su- 


(P.  L.  N.  J.,  1863,  c.  109),  commenced  preme    Court    judges    and    five    "  lay 

to  make  extensive  local  improvements,  judges,"  two  of  whom,  however,  were 

*wne  of  which  were  needed,  but  many  members  of  the  bar.     Two  Supremo 

rf  which  were  merely  aids  to  real  estate  Court  judges  and  the  five  "lay  judges" 

^peculations.     Miles  of  wooden  pave-  voted  to  reverse  the  Supreme  Court, 

naents  were  laid  across  the  meadows  and  oneSupremeCourt  judge  dissented, 

u^  through  the  woods  adjoining  the  37  N.  J.  L.  415,  426.    This  decision, 

Iwiilt-up  portion  of  the  dt^;  city  bonds,  it   may  perhaps  be  safely  said,   has 

Amounting  to  several  millions  of  dol-  always  been  regarded  by  nearly    all 

Iatb.  were  issued  and  sold  to  obtain  the  Supreme  Court  judges  as  unwise, 

ready  money  to  pay  for  the  work,  in  even  although  sound  in  principle.     It 
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§  1436.     Special     ABBessmenta;  Front    Foot    Bole;     Fourteenth 
Amendment;  Norwood  ▼.  Baker.  —  Since  the  last  edition   of    this 

was  a  reversal  of  Judges  Depue,  Van  essary  expenses  for  municipal  and  other 

Syckely   and   WoodhuU.    35   N.   J.   L.  purposes  during  the  current  year;  and 

168.    C'A^ens''   is  erroneoushr   called  (4)  the  hi^est  rate  of  taxation  capablA 

"Agurs"  m  that  report.)     Following  of  being  unposed  on  such  corporatkm 

the  ^'Agens  Case"  the  Court  of  Errors,  without  injury  to  the  interests  of  the 

in  1876,  in  the  case  of  Bogert  v.  Eliza-  creditors   of    the    corporation   whose 

beth,  27  N.  J.  Eq.  568,  held  that  the  claims  were  not  yet  due.     P.  L.  N.  J. 

method   of   making   assessments   pre-  1880,  p.  102;  Sup.  to  Rev.  Stats.  442. 

scribed  in  the  charter  of  Elizabeth  was  The  second  section  of  the  act  declared, 

absolutely  void  from  beginning  to  end.  that  it  should  not  be  lawful  to  requre 

See  Borton  v.  Camden,  65  N.  J.  L.  511.  any  mimicipal    corporation    by  matjr 

The  result  of  the  delay,  accumulation  damns  to  raise  for  such  judgment,  in 

of  costs  and  interest,  depreciation  of  any  one  ^ear,  more  than  such  sum  as^ 

the   market   values   of   propert}^,    the  in  addition  to  the  amount  found  to 

clouding  of  titles,  and  of  these  decisions,  be  required  for  necessary  expenses  as 

was  greatly  to  embarrass  some  munici-  aforesaid,  will  be  raised  in  sucn  munici- 

pfdities,  and  wholly  to  disable  others  pal  corporation  by  imposing  the  high- 

to  pay  their  debts.     In  this  last  cate-  est  rate  of  taxation  as  determined  in 

gory  fell  the  city  of  EUzabeth.    After  the  manner  aforesaid,  and   any  sum 

the  decision  in  the  Agens  Case  the  ordered  to  be  raised  by  taxation  was 

legislature  passed  several  acts  for  re-  required  to  be  included  in  the  next  an- 

laying  the  assessments  in  a  constitu-  nual  tax  levy  for  such  munidiMLl  oor- 

tional  manner,  but  by  the  time  thit  poration.     F^vision  was  also  made  for 

could  be  done  the  market  value  of  the  distributing  the  fund  raised  under  the 

delinquent  land  had  almost  disappeared,  act,  and  consolidating  applications  for 

and  tlie  remedy  was  ineffectual.     Re-  WTita  of  mandamt^.    Tms  supplement 

sort  to  general  taxation  was  therefore  to  the  Tnandamus  act  of  1880  was  hdd 

necessary.     By    1879    it   would   have  to  he  invalid  as  to  creditors  whose  dAts 

required  annual  taxation  at  the  rate  had  been  contracted  prior  to  its  passage. 

of  six  per  cent  to  meet  the  city's  obU-  Mimday  v.  Rahway,  43  N.  J.  L.  338, 

gations  for  -interest  and   current  ex-  In  lS8Sf  all  efforts  to  adjust  the  debt 

penses.    Of    course    no    such    burden  of  Elizabeth  having  failed,  an  attempt 

could  be  borne.     The  result  was  that  was  made  to  enforce  payment  of  tne 

the  le^slature  attempted  to  relieve  the  judgments  against  the  city,  amounting 

municipality  (see  act  1878,  P.  L.  N.  J.  to    about    $2,000,000,    by    compelling 

p.   182),  by  changing  the  method  of  the  board  of  assessment  to  levy  a  spedu 

enforcing  judgments  against  the  city;  tax  for  that  purpose,  under  the  act  of 

which  was  sustained  in  Gabler  v,  Eliz-  1878,    mentioned    above.     Thereupon 

abeth,  42  N.  J.  L.  79.  the   members  of  the  board  resigned. 

Act  of  1880.    In  view  of  the  insol-  In  this  emei]gency,  which  had  to  be  met 

vent  condition  of  the  cities  of  Eliz-  and  dealt  with,  the  legislature,  in  1884, 

abeth  and  Rahway,  a  supplement  to  doubtless  at  tne  instance  of  the  city, 

the  act  to  regulate  proceedings  upon  passed  two  acts,  which,  as  they  are 

application  for  writs  of  mandamus^  was  novel  in  their  pro\  isions  and  as  the 

passed  in  the  year  1880.    By  that  sup-  principal  act  was,  ai.  least  at  first,  sus- 

plement  the  Supreme  Court  was  ai-  taineu  by  the  highest  courts  of  the 

rected,  whenever  application  was  made  State,  we  have  thought  it  worth  while 

for  a  writ  of  mandamus  to  compel  a  to  state  the  substance  of  them  with 

municipality  to  pay  a  judgment,  to  some  fulness. 

take  testimony  in  order  to  ascertain  New  Jersey  Insolvent  Mimieipaliiies 
and  determine:  (1)  The  total  indebted-  Relief  Ads.  One  of  these  acts  gave 
ness  of  such  municipal  corporation,  the  the  county  board  of  assessors  power, 
time  when  pavablc,  and  the  rate  of  in-  in  case  of  vacancy  in  the  office  of  as- 
terest  payable  thereon;  (2)  the  real  sessor  or  board  of  assessors  in  any  town- 
value  for  purposes  of  taxation  of  the  ship  or  city,  to  appoint  a  committee 
taxable  property  within  such  corpora-  of  three  to  levy  the  State,  State  school, 
tion;  (3)  the  amount  required  to  be  and  county  taxes  therein.  P.  L.  N.J. 
raised  within  such  corporation  for  nee-  1884,  p.  72;  Sup.  to  Rev.  985.    The 
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treidse  was  published,  the  Supreme  Court  of  the  United  States  has 
^)ecifically  considered  the  question  whether  an  assessment  imposed 

other  act  was  entitled  "An  Act  to  pro-  tions  of  property  for  taxation,  or  that 
fide  for  and  secure  the  raising  of  reve-  said  taxes  had  not  been  levied  at  the 
nue  for  the  execution  of  the  public  time  required  by  law,  it  should  there- 
duties  of  maintaining  public  schools,  upon  become  his  duty  to  appoint  and 
preventing  the  destruction  of  property  commission  three  freeholders,  residents 
by  fire,  preserving  the  public  health,  of  such  municipality,  to  be  known  as 
auDporting  the  poor,  maintaining  poUce,  Commissioners  of  Taxation,  whose 
aad  keeping  the  highwavs  and  streets  duty  it  should  be,  ''under  the  authority 
in  a  safe  condition  for  public  use,  within  of  said  Act,  to  levy  taxes  for  such  sums 
the  limits  of  incorporated  cities,  towns,  as  they  should  deem  expedient  for  the 
and  municipalities  in  cases  where  the  following,  and  no  other  purposes :  1. 
loal  or  municipal  authorities  or  officers  For  the  support  of  pubhc  scnools  and 
fill  to  provide  for  the  performance  of  the  repair  of  school-houses.  2.  For 
neh  duties."  In  this  latter  act  it  was  protecting  property  within  such  city, 
provided  that  wherever  in  any  city,  town,  or  municipality  from  fire.  3. 
town,  or  municipalitv  the  local  boards  For  the  protection  and  maintenance 
or  officers  authorized  by  law  to  assess  of  the  public  health  within  such  city, 
and  levy  the  taxes  mentioned  in  the  town,  or  municipality.  4.  For  the 
title  to  the  act  should  not  be  in  exist-  maintenance  and  support  of  the  poor, 
cnee  and  qualified  to  act,  at  the  time  5.  For  the  support  and  maintenance 
wben  by  law  assessments  or  valuations  of  a  police  force  within  such  city,  town, 
of  taxable  property  may  be  commenced  or  municipality.  6.  For  keeping  the 
in  any  year,  or  whenever  such  local  highways  and  streets  within  the  limits 
boards  or  officers  should,  for  any  cause  of  such  city,  town,  or  municipahty  in  a 
whatever,  neglect  or  fail  to  conamence  safe  condition  for  pubhc  use.  7.  For 
the  assessment  or  valuation  of  property  the  expenses  of  assessing  and  collecting 
for  the  purpose  of  taxation  for  the  the  taxes  levied  under  this  act,  and  in 
wpBa  of  ten  days  after  the  time  fixed  addition  thereto  a  sum  to  meet  defi- 
iy  hiw  when  taxes  become  a  Hen  upon  ciencies  not  exceeding  ten  per  cent  of 
ttod  in  such  municipality,  or  should  the  sums  reouired  to  be  raised  for  the 
neiJwt  or  fsdl  to  levy  the  taxes  specified  above  statedT  purposes."  The  statute 
in  said  act  at  the  time  required  by  law,  further  provided  that  "all  taxes  levied 
it  flhouki  be  the  duty  of  the  governor  in  pursuance  of  this  act  shall  be  applied 
to  cause  a  notice  to  be  given  to  the  solely  to  the  purposes  for  which  they 
Biayor  of  such  municipahty,  or  to  the  were  levied;  and  it  shall  be  unlawful 
prnident  or  chairman  of  the  legislative  to  appropriate  or  use,  or  direct  or  order 
or  governing  body,  if  there  was  no  their  appropriation  or  use,  for  any 
mayor,  calling  attention  to  the  fact  other  purpose  or  purposes  whatever, 
that  the  local  authorities,  boards,  or  And  it  was  further  provided  that  the 
officers  authorized  to  levy  such  taxes  taxes  levied  by  the  commissioners 
are  not  in  existence  and  qualified  to  should  be  collected,  paid  over,  distrib- 
act,  or  that  they  have  neglected  to  uted,  appropriated,  and  apportioned 
commence  the  assessment  or  valuation  pro  rata  among  the  objects  therein 
ofproperty.  or  that  they  have  neglected  named,  and  expended  by  the  same 
or  failed  to  levy  swd  taxes;  which  notice  officers  or  bodies,  and  in  the  same  man- 
should  further  state  that  unless  pro-  ner,  as  if  they  had  been  levied  by  the 
eeedings  be  duly  taken  to  make  the  boards  or  officers  whose  duty  it  was 
aaseasment  or  valuation  within  ten  under  existing  laws  to  levy  the  same; 
days  after  the  giving  of  the  notice,  the  and  it  was  further  provided  that  the 
fovemor  would  appoint  commissioners  commissioners  and  all  officers,  boards, 
of  taxation  under  the  act  to  make  the  or  bodies  who  should  be  concerned  in 
aaseflsment  and  levy  of  taxes  as  therein  the  collection,  holding,  disbursing,  pay- 
provided.  If  the  governor,  at  the  ing  over,  and  expending  or  directing 
expiration  of  ten  days  from  the  service  the  expenditure  of  the  taxes  or  the 
of  such  notice,  should  be  satisfied  proceeds  of  the  taxes  levied  in  pursuance 
that  the  vacancy  still  existed,  or  that  of  the  act,  should  be  for  all  purposes 
the  k)cal  boards  or  officers  had  not  of  the  act,  and  as  respects  said  taxes 
oommenoed  the  assessment  of  valua-  and  their  proceeds,  the  officers  of  the 
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according  to  the  front  foot  rule,  without  a  hearing  as  to  the  bei 
to  the  particular  property,  violates  the  provisions  of  the  Fourte 
Amendment  to  the  Constitution  of  the  United  States  against 
rivation  of  property  without  due  process  of  law.  Although  pre 
decisions  of  the  Supreme  Court  had  sustained  assessments  upoi 
basis,  yet  prior  to  the  case  of  Norwood  v.  Baker/  there  hac 
been  any  expression  of  opinion  or  express  ruling  on  the  qw 
whether  a  special  assessment  for  an  improvement  can  be  im] 
otherwise  than  upon  a  determination  that  the  particular  pro 

State,  and  any  official  bonds  given,  or  Concurrently,  however,  wit 
to  be  given  by  them,  should  enure  to  passage  of  the  statutes  to  piotc 
the  benefit  of  the  State  as  well  as  to  city  from  its  creditors,  other  aa 
any  person  or  corporation  interested  passed  providing  for  the  comi 
therein.  and  adjustment  of  the   debt.     1 

Under  this  statute  and  the  other  stAt-  year  1881  (P-  L.  N.  J.  p.  127] 
utes  for  levying  State  and  county  taxes,  Act  in  relation  to  encumbered 
the  city  of  Elizabeth  was  practically  was  passed,  which  recited  that 
enabled,  to  obtain  money  for  all  neces-  cities  of  the  State  were  encm 
sary  purposes,  without  at  the  same  with  debt  to  an  extent  in  excess  < 
time  being  required  to  assess  and  levy  abiUty  to  pay  the  interest  tl 
any  taxes  to  pay  any  of  its  outstanding  and  providmg  for  a  declarat 
obugations.  No  litigation  arose  over  insolvency  to  oe  made  by  the  f 
the  validity  of  the  act  providing  for  ing  body  of  the  city,  and  authoi 
levying  State  and  county  taxes,  hut  settlement  to  be  made  by  agre 
creditors  of  the  city  assaued  the  other  Some  creditors  of  Elizabeth  ex] 
statute  from  two  directions.  One  ob-  their  willingness  to  reduce  the  a 
tained  a  writ  of  certiorari,  charging  that  of,  and  adjust,  their  claims;  but 
the  act  was  not  a  general  law  such  declined  to  do  so.  The  citv,  he 
as  the  Constitution  requires;  another  promulgated  a  plan  of  settlemei 
appUed  for  a  writ  of  mandamus  to  issued  adjustment  bonds  to  be  \ 
compel  the  commissioners  to  levy  a  refunding  the  debt.  In  order  t 
tax  to  pay  his  judgment,  in  addition  monev  to  pay  interest  on  the  neiR 
to  the  taxes  specified  in  tne  act.  The  issued,  to  assenting  creditors,  ; 
Supreme  Court,  however,  held,  in  the  was  passed  in  the  year  1885 
case  of  Reid  v.  Wiley,  46  N.  J.  L.  473.  N.  J.  p.  75)  making  it  the  duty 
that  the  act  was  a  general  law  and  boards  or  officers  having  power 
constitutional;  and  m  the  case  of  sess  and  levy  taxes  for  State  and 
Thompson  v.  Wiley.  46  N.  J.  L.  476,  purposes  in  any  city,  to  levy 
the  same  court  held  that  the  commis-  ditional  tax  therein  for  the  p 
sioners  had  no  power  to  levy  taxes  to  of  securing  the  payment  of  t 
pay  debts  of  the  city.  The  decisions  of  terest  and  principal  on  all  bonds 
the  Supreme  Court  in  these  cases  were  and  that  might  be  issued,  unc 
i^terwards  unanimously  sustained  by  Act  which  provided  for  making 
the  Court  of  Errors,  for  the  reasons  ment  of  the  debt  of  encumbered 
given  by  the  Supreme  Court.  The  such  additional  tax  to  be  appl 
decision  of  the  Court  of  Errors  was  not  the  city  officers  exclusively  foi 
reported.  But  in  1897  the  Court  of  purposes.  In  this  way  the  new 
Errors  and  Appeals  held  that  the  of  the  assenting  creditors  wer 
second  of  these  statutes  violated  the  tected,  and  non-assenting  cr 
fimdamental  principle  that  the  legis-  were  left  without  any  practical 
lature  could  only  delegate  the  power  of  enforcing  their  claims  agaix 
of  taxation  to  representatives  of  the  city. 

people   elected   by   them   to   exercise       As  to  rights  of  creditors,  se 
municipal  powers  and  that  the  statute  chaps,    iv.,    ix.,     xix. ;     post% 
was  unconstitutional  and  void.    Ber-  xxix. 

nards  v.  Allen,  61  N.  J.  L.  228;  8.  c.  ^  172  U.  S.  269,  decided  in 
57  N.  J.  L.  303. 
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i8q)ectall7  benefited,  and  that  the  assessment  does  not  exceed  the 
special  benefit  thereto,  without  violating  the  provisions  of  the 
Fourteenth  Amendment.  In  that  case,  special  and  peculiar  cir- 
cumstances existed  which  rendered  the  application  of  the  front  foot 
rule  unjust  and  inequitable  and  resulted  in  taking  from  a  single 
property  owner,  without  compensation,  not  only  the  lands  neces- 
suj  for  the  improvement,  but  also  in  imposing  upon  him  the  costs 
lod  expenses  of  the  condemnation  proceeding.  The  plaintiff  owned 
a  plot  of  land  three  hundred  feet  in  width  situated  between  two 
parallel  streets  and  fronting  upon  one  of  them.  A  strip  of  land 
fifty  feet  in  width  and  three  hundred  feet  in  length  through  the  cen- 
tre of  plaintiff's  lands  was  taken  by  the  village  for  the  purpose  of 
continuing  a  street  The  municipal  authorities  were  authorized  by 
statute  to  assess  the  cost  either  in  proportion  to  the  benefits  which 
mi^t  result  from  the  improvement,  or  according  to  tlie  value  of  the 
property  assessed,  or  by  the  front  foot  of  the  property  bounding  and 
abutting  upon  the  improvement.  The  ordinance  authorizing  the 
improvement  provided  that  the  cost  and  the  expense  of  the  con- 
demnation of  the  property,  including  the  compensation  paid  to  the 
owners,  the  cost  of  the  condenmation  proceedings,  advertising,  &c., 
and  the  interest  on  bonds  issued,  if  any,  should  be  assessed  "per 
front  foot  upon  the  property  bounding  and  abutting  upon  that  part 
of"  the  street  as  condemned  and  appropriated  by  the  ordinance. 
Tie  result  was  that  the  plaintiff's  property  was  not  only  taken,  but 
the  plaintiff  was  compelled  to  pay  the  entire  cost  of  the  land  so 
ttkea  and  all  the  costs  and  expenses  connected  with  the  proceed- 
ings. It  is  apparent  upon  these  facts  that,  under  the  particular 
circumstances,  the  meUiod  followed  amounted  to  an  arbitrary 
exaction  upon  the  plaintiff  that  in  effect  confiscated  his  property 
without  compensation,  and  that  therefore  by  reason  of  the  method 
followed  and  independent  of  any  question  whether  the  property 
was  benefited  by  the  improvement,  there  was  a  clear  deprivation  of 
property  without  just  compensation  in  violation  of  the  Fourteenth 
Amendment.^      But  the  court  did  not  merely  dispose  of  the  case 

*  The  court  in  Norwood  v.  Baker,  172  quiry  in  any  form  as  to  the  special 

H.  S.  269,  281.  recognized  the  fact  that  benefits  received  by  the  owner,   the 

the  method  followed  by  the  munici-  result  will  be  more  iniurious  to  the 

l^iKty  amounted  to  practical  confisca-  owner  than  if  he  had  been  required, 

tioD.    Mr.  Justice  narlan  said:    ''It  in  the  first  instance,  to  open  the  street 

viD  Dot  escape  observation  that  if  the  at  his  own  cost  without  compensation 

entire  cost  mcurred  by  a  municipal  in  respect  of  the  land  taken  by  the 

corporation  in   condemning   land   for  street;  for,  by  opening  the  street  at 

the  purpose  of  opening  or  extending  his  own  cost,  he  might  save  at  least 

t  atieet  can  be  assessed  back  upon  the  expense  attending  formal  proceed- 

the  abutting    property,    without    in-  ings  of  condemnation.     It  cannot  be 
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upon  the  facts,  but  referred  to  and  discussed  the  decisions  which  d^ 
clare  that  the  fundamental  basis  of  all  special  assessments  is  benefit 

that  any  such  result  is  consistent  with  jurisdiction;  and  that  the  ooeta  and 
the  principles  upon  which  rests  the  expenses  incurred  in  the  proceedinn 
power    to    make  special  assessments  stood  upon  the  same  basis  and  couU 
upon  property  in  order  to  meet  the  not  be  charged  back  to  him  by  as* 
expense    of    public    improvements  in  sessment.    The    case   of  CleveUmd  r. 
the  vicinity  of  such  property.'*     But  Wick,  18  Ohio  St.  303,  so  far  as  in- 
these  remarks  appear  to   have  been  consistent,  was  overruled.    In  IHytOD 
only  incidental  to  the  other  reasons  v.  Bauman,  66  Ohio  St.  379,  no  prop- 
advanced  by  the  court  as  ground  for  erty  of  the  defendant  was  taken,  but 
holding  that  the  assessment  and  the  an  assessment  was  made  on  his  bti 
ordinance    imposing    it    violated    the  to    pay    compensation    damages  and 
Fourteenth  Amendment.  costs  awarded  to  others  for  lands  taken. 
It  is  of  interest  to  note  that  in  Nor-  The  court  held  that  this  could  not  be 
wood  V.  Baker,  172  U.  S.  269,  the  mu-  done;  that  the  principle  is  not  that 
nicipality  was  an  Ohio  village,  and  the  those  only  whose  property  has  been 
assessment  was  imposed  under  a  statute  taken  are  free  from  assessment,  but 
of   that   State.    By   the   ConstittUion  that  no  assessment  can  be  made  to 
of  that  State,  the  rule  is  that  ''where  raise  money  to  pay  for  property  taken 
private   property   shall  be  taken  for  by  the  public  for  public  use;  that  each 
public  use,   a   compensation   therefor  moneys  must  be  paid  by  general  tai- 
shall  first  be  made  in  monev;  .  .  .  and  ation  or  out  of  the  public  trnuuiY. 
such  compensation  shall  be  assessed  But  the  court  also  held  that  this  nue 
by  a  jury  without  deduction  for  bene-  did  not  apply  to  the  cost  of  sewen, 
fits  to  any  property  of  the  owner."  the   surface   unprovement  of  street^ 
Ohio  Const.  1851,  art.  i.  §  19.     Sub-  &c.,  where  there  was  no  taking  of  lands 
sequently  to  the  decision  in  Norwood  bv  the  public  for  public  use,  provided, 
V.  Baker,  supra,  the  Supreme  Court  always,  that  the  assessment  did  not 
of  Ohio   considered   the  applicability  exceed   the   special   benefit  oonfeired 
of  this  provision  in  Cincinnati  L.  &  W.  by   the   improvement. 
R.  Co.  V.  Cincinnati,  62  Ohio  St.  465,       In     Illinois,     under     circumstanoes 
a    case  where   one   dollar   had    been  substantially  similar  to  the  facts  b 
awarded    to  a    railroad    company  as  Norwood  v.  Baker,  supra,  the  courts 
compensation  for  land  taken,  and  over  have  given  relief  to  the  property  owner 
five    hundred    dollars    were    assessed  by  hoIcUng  that  the  oroinanoe  prorid- 
upon  the  company's  remaining  lands  ing  for  the  improvement  and  for  the 
for  the  compensation  so  awarded,  and  assessment  of  a  special  tax  upon  the 
for   damages    and    costs.     The    court  property  abutting  was  ajrbitrai}'i  ^ 
made  a  distinction  between  the  appro-  pressive,  and    unjust,    and    therefore 
priation   of  lands  and   improvements  must  be  set  aside  under  the  goieral 
to  the  surface  of  the  lands  appropriated  rule  that  such  ordinances  cannot  be 
after  they  had  been  taken  for  public  sustained.    Thus,    in    Bloomington  i^^ 
use.     It  refused  to  give  effect  to  the  Chicago  &  A.  R.  Co.,  134  111.  451,  the 
contention  that  if  an  owner  has  re-  city   council   ordered   a  street  which 
ceived  payment  of  compensation  for  was  crossed  by  an  overhead  railrjwd 
lands  taken  from  him,  he  stands  on  bridge  to  be  widened  at  the  eroesingt 
an  equality  with  the  rest  of  the  com-  and  a  new  brid^  built  "under  the 
munity,  and  may  be  specially  asseased  rails"    of    the    railroad    and   directed 
for  the  compensation  for  the  lands  so  that  the  cost  be  defrayed  by  a  special 
taken    in    the    same    manner    as    the  tax    on    "abutting    property."    11* 
rest  of  the  community  for  any  special  result  was  that  the  entire  cost  of  wide»- 
benefit  accruing  to  his  remaining  lands  ing  the  street  and  of  rebuilding  tb0 
by  the   improvement.     It    held    that  bridge  was  assessed  against  the  rail* 
such  an  assessment  would  be  taking  road    property   as  the   only  abutting 
back  from  him  without  consideration  property.     It  was  held  that  under  the 
the  compensation  guaranteed  to  him  circumcftanoes  the  ordinance  was  op' 
by  the  Constitution  which  had  been  pressive  and   unreasonable  and  muM 
paid  to  him  upon  a  judgment  rendered  oe    set    aside.     In     Bloomington   9- 
m  his  favor  by  a  court  of  competent  Latham,    142   111.    462,  an  alley  was 
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to  the  property  assessed,  and  that  no  assessment  can  be  imposed 
otherwise  than  on  the  basis  and  within  the  limits  of  such  benefit.* 
Upon  the  authority  or  principles  of  these  decisions,  the  court  de- 
dared  that  the  exaction  from  the  owner  of  private  property  of  the 
cost  of  a  public  improvement,  in  substantial  excess  of  the  benefits 
teeming  to  him,  is,  to  the  extent  of  such  excess,  a  taking,  under 
the  guise  of  taxation,  of  private  property  for  public  use  without 
compensation  in  violation  of  the  Fourteenth  Amendment.  The 
court  said  that  it  applied  the  rule  to  ''substantial  excess,"  because 
exact  equality  of  taxation  is  not  always  attainable,  and  for  that 
reason  the  excess  of  cost  over  special  benefits,  unless  it  be  of  a  ma- 
terial character,  should  not  be  regarded  by  a  court  of  equity  when 
its  aid  is  invoked  to  restrain  the  enforcement  of  a  special  assess- 
ment It  said  that  the  statute  authorizing  the  municipality  to  make 
the  improvement  empowered  a  special  assessment  upon  the  bound- 
ing and  abutting  property  by  the  front  foot  for  the  entire  cost  and 
expense  of  the  improvement  without  taking  special  benefit  into  ac- 
count, and  that  the  municipality  manifestly  proceeded  upon  the 
theoiy  that  the  abutting  property  could  be  made  to  bear  the  whole 
cost  of  the  improvement  whether  such  property  was  benefited  or 
not  to  the  extent  of  such  cost.^ 

dbeeted  to  be  opened  which  took  part  lature  to  authorize  the  imposition  of 

of  cmly  two   lots.      Bv  ordinance,  a  any  special  assessment  under  the  pro- 

^Kcial  tax  was  directed  to  be  assessed  visions  of  the   Virginia   Constitution 

fy  frontage  on  the  remainder  of  these  requiring   taxation   to   be   equal   and 

kks  to  provide  both  for  the  compen-  uniform  and  in  proportion  to  value, 

■itioQ  for  the  land  taken  and  for  the  but  the  court  conceded  that  it  was  not 

dimages  to  the  lands  not  taken.    The  necessary    to    decide    that    question. 

Qourt  held  that  this  ordinance  was  an  Norfolk  v.  Chamberlain,  89  Va.  196. 

aiiiitnuy  exercise  of  the  taxing  power  In  Violett  v.  Alexandria,  92  Va.  561, 

tint  would    in    effect   take    property  576,  the  court  expressly  held  that  the 

without  just  compensation,  and  oeing  power  to  impose   special  assessments 

onmsonable  and  oppressive  was  void,  was  not  affected  by  these  constitutional 

See  also  Chicago  &  N.  W.  R.  Co.  v.  requirements,  and  treated  the  case  of 

Bmhurst,  165  lU.  148;  Job  v.  Alton,  Norfolk  v.  Cnamberlain,  supra,  as  de- 

189  m.  256;  Berdel  v.  Chicago,  217  cided  upon  its  own  facts. 

ID.  429;  Harris  v.  People,  218  111.  439.        »  Citing   Illinois   Cent.    R.    Co.   v. 

.  In  Virffinia,  where  a  strip. ten  feet  Decatur,  147  U.  S.  190,  202;  Thomas 

in  width  was  taken  off  the  front  of  a  v.  Gain,  35  Mich.  156,  162;  Macon  v. 

lot  to  widen  a  street  and  the  owner  Patty,  57  Miss.  378,  386;  McCormack 

VK  awarded  $1,200  for  compensation  v.  Patchin,  53  Mo.  33,  36;  Zoeller  v. 

^  the  part  taken  and  for  damages  to  Kellogg,   4   Mo.    App.    163;   State  v. 

tbe  Rsiaue  over  and  above  the  pecu-  Hoboken.  36  N.  J.  L.  291,  293;  State 

b  benefits  to  the  residue  from  the  c;.  Newark,  37  N.  J.  L.  415,  416,  420, 

*<ork  to  be  constructed,  and  was  then  423;  Bogert  v.  Elizabeth,  27  N.  J.  Eq. 

laeaBed  $1,500  for  the  cost  of  lands  568,  569;  Matter  of  Canal  Street,  U 

^^bo,  Ac.,  it  was  held  that  the  assess-  Wend.  (N.  Y.)  155,  156;  Hammett  v. 

iDQit  was  void,  and  that  the  city  had  Philadelphia,  65  Pa.  St.  146,  151,  153; 

^  power  to  impose  the  assessment  Barnes  v.  Dyer,  56  Vt.  469,  471. 

(Older  the  drcumstances.    Richardson,        *  In  Norwood  v.  Baker,  172  U.  S.  269, 

^1  qoestioned  the  power  of  the  legis-  279,  Mr.  Justice  Harlan,  who  delivered 
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The  general  view  of  the  effect  of  this  decision  was  that  it  modi- 
fied the  previous  rulings  of  the  Supreme  Court  sustaining  the  power 
of  the  legislature,  or  of  a  municipality  under  delegated  authority, 
to  create  a  local  taxing  district  for  local  improvement  purposes, 
and  to  impose  the  entire  cost  of  the  improvement  upon  the  district 
upon  such  reasonable  method  of  distribution  or  apportionment  as 
the  legislative  authorities  might  prescribe,  although  the  benefits  to 
the  property  within  the  district  might  not  equal  the  cost  of  the  im- 
provement, and  that  the  decision  held  that,  under  the  provision 
of  the  Fourteenth  Amendment,  each  parcel  of  property  could  b 
assessed  only  to  the  extent  that  it  actually  received  special  benefits 
that  property  owners  affected  by  an  improvement  within  a  tasdn 
district  are  entitled  to  a  hearing  on  the  question  of  special  benefit 
and,  as  a  necessary  result,  that  so  far  as  the  cost  of  the  improve 
ment  exceeded  the  special  benefits  resulting  to  the  several  parce 
of  property  in  the  taxing  district,  such  excess  must  be  borne  by  tl 
general  treasury  of  the  municipality.*    That  this  was  a  natural  ii 

the  opinion  of  the  court,  said:   ''The  or  other  public  use  is  a  public  ii 

guaranties  for  the  protection  of  private  provement,   the  cost  of  which  und 

property  would  be  seriously  impaired,  if  the  Constitution  of  Ohio  may  be  chargi 

it  were  established  as  a  rule  of  con-  against  the  property  benefited,  Clev 

stitutional   law,    that   the   imposition  land  v.  Wick,   18  Ohio  St.  303;    ( 

by    the    legislature    upon    particular  equally  true  is  this  under  the  Co 

private   property   of   the   entire   cost  stitution  of  the  United  States,  Sho 

of  a  public  improvement,  irrespective  maker  v.  United  States,  147  U.  S.  28 

of  any  peculiar  benefits  accruing  to  302;  Bauman  v.  Ross,  167  U.  S.  54 

the    owner   from    such   improvement,  (3)  the  cost  of  this  improvement  w 

could  not  be  questioned  by  him  in  the  settled     in     judicial     proceedings 

courts  of  the  country.     It  is  one  thing  which  the  defendant  m  error  was 

for  the  legislature  to  prescribe  it  as  a  party,  and  having  received  the  amou 

general   rule    that    property    abutting  of  the  award  she  is  estopped  to  da 

on  a  street  opened  by  the  public  shall  that  the  cost  was  properly  ascertaine 

be    deemed    to    have    been    specially  (4)  a  public  improvement  having  be 

benefited  bv  such  improvement,  and  made,  it  is  beyond  question  a  legi 

therefore   snould   specially   contribute  lative  function  (and  a  common  count 

to  the  cost  incurred  by  the  public.     It  is  duly  authorized  as  in   this  case  h 

quite  a  different  thing  to  lay  down  as  legislative    powers)    to  determine  tl 

an   absolute  rule  that  such  property,  area  benefited  by  such  improvemen 

whether  it  is  in  fact  benefited  or  not  and   the   leoslative   determinaticm 

by  the  opening  of  the  street,  may  be  conclusive,  Spencer  v.   Merchant,  1( 

assessed  by  the  front  foot  for  a  fixed  N.  Y.  585;  s.  c.  125  U.  S.  345,  355. 

sum    representing  the  whole  cost  of  *  Interpreting   the   deciaon    of  tl 

the   improvement,    and    without    any  Supreme  Court  of  the  United  Stat 

right  in  the  property  owi^er  to  show,  in  Norwood  v.  Baker,  suprOf  the  S 

when   an   assessment  of  that   kind  is  preme  Court  of  Indiana,  in  Adams 

made  or  is  about  to  be  made,  that  the  Shelbyville,  154  Ind.  467, 468,  laid  do? 

sum  so  fixed  is  in  excess  of  the  bene-  the  following  principles  as  govemii 

fits  received."    Justices  Brewer.  Gray,  the   power  to  im[H>8e   special  asset 

and  Shiras  dissented  from  the  aecision  ments:  (1)  The  legislature  may  creat 

of   the   court ,    and    in   his  dissenting  or  authorize  a  munlcipidity  to  creat 

opinion,   Mr.  Justice  Brewer  assigned  a  local   taxing  district  for  local  ii 

the  following  reasons  for  the  dissent:  provement    purposes    which    includ 

(1)  The  taking  of  land  for  a  highway  part  only  of  the  property  within  tl 
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terpretation  of  the  effect  of  the  opinion  and  reasoning  of  the  Supreme 
Court  is  shown  by  subsequent  decbions  of  the  Federal  and  State 
courts  rendered  before  further  examination  and  reconsideration  of 
the  question  by  the  Supreme  Court* 

These  questions  subsequently  came  before  the  Supreme  Court  of 
the  United  States  for  review  upon  appeal  or  writ  of  error  under  a 
variety  of  circumstances  in  a  series  of  cases  which  either  held  that 
an  assessment  in  proportion  to  frontage  was  unconstitutional  under 
the  Fourteenth  Amendment,  or  distinguished  Norwood  v.  Baker, 
and  held  that,  on  the  contrary,  the  assessments  did  not  violate  that 
Gonstitiftional  provision.  In  these  cases  the  property  owners  con- 
tended that,  under  Norwood  v.  Baker,  the  cost  of  a  local  improve- 
ment could  not  be  assessed  on  abutting  property  in  proportion  to 
frontage,  unless  the  law  authorizing  the  assessment  also  made  pro- 
vision for  a  hearing  upon  notice  of  the  question  whether  the  property 
was  specially  benefited  and  whether  the  special  benefits  equalled 
the  assessment    In  finally  passing  upon  the  validity  of  front  foot 

municipality;  (2)  The  legislature  may  91  Fed.  Rep.  37;  Fay  v.  Springfield, 
dedare  conclusively  that  only  the  94  Fed  Rep.  409;  Charles  v.  Marion, 
property  within  the  taxing  district  98  Fed.  Rep.  166;  s.  c.  100  Fed.  Rep. 
ml  be  q)ecially  assessed  on  account  538;  Lyon  v.  Tonawanda,  98  Fed.  Rep. 
of  local  iinprovement  within  that  dis-  361,  rev'd  181  U.  S.  389;  Cowley  v. 
trict;  (3)  Each  parcel  of  contributing  Spokane,  99  Fed.  Rep.  840;  Bidwell 
property  may  be  assessed  only  to  the  v.  Huff,  103Fed.  Rep.  357,362;Zehnder 
extent  that  it  actually  receives  special  v.  Barber  Asphalt  Pav.  Co.,  106  Fed. 
benefits;  (4)  The  taxmg  district,  as  a  Rep.  103. 

wbole,  may  be  assessed  only  to  the  In  the  State  Courts^  the  decision  of 
extent  of  the  sum  of  special  benefits  the  Supreme  Court  in  Norwood  v. 
ictnally  received  by  the  sevendparcels  Bakery  supra,  was  accepted  and  ap- 
or  contributing  property;  (5)  Tne  im-  plied  m  many  jurisdictions  imder  the 
provement,  so  tar  as  its  cost  exceeds  provisions  of  the  State  Constitutions 
the  roecial  benefits  resulting  to  the  against  the  deprivation  of  property 
mend  parcels  of  property  in  the  tax-  without  iust  compensation,  as  well  as 
ing  district,  is  a  benefit  to  the  munici-  under  the  Fourteenth  Amendment, 
woty  at  large,  and  such  excess  must  and  it  is  to  be  observed  of  these  deci- 
be  borne  by  the  general  treasury;  (6)  sionsthat,  having  accepted  the  opinions 
Property  owners  affected  by  an  im-  expressed  by  the  Supreme  Court  of 
provement  within  a  taxing  district  are  the  United  States  in  that  case  and 
entitled  to  a  hearing  on  the  question  of  applied  them,  in  many  instances  over- 
special  benefits.  ruung  or  modifying  the  previous 
*  In  the  Federal  Circuit  Courts  it  was  course  of  decision  in  the  States,  the 
beki,  following  Norwood  v.  Baker,  courts  of  several  jurisdictions  appear 
lepra,  that  assessments  for  openins  to  have  adopted  the  principles  of  that 
ud  widening  a  street,  for  paving  and  decision  as  a  correct  interpretation 
pvding,  and  for  sidewalks,  imposed  of  the  law  and  to  have  refused  to 
By  the  front  foot  of  abutting  property  modify  the  rule  so  adopted,  notwith- 
were  to  be  regarded  as  maoe  without  standing  the  fact  that  Norwood  v. 
ropid  to  the  question  of  benefits  to  Baker  has,  by  subsequent  decisions 
tbe  property  assessed  and  without  a  of  the  Supreme  Court,  been  so  qualified 
l^trmf  thmon,  and  were  therefore  and  limited  that  it  is  now  to  be  regarded 
pn^bited  by  the  Fourteenth  Amend-  as  resting  only  upon  its  own  peculiar 
OMnt.    Loeb  v.   Columbia  Township,  facts. 
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assessments  under  the  Fourteenth  Amendment,  the  Supreme  Court, 
in  its  opinion,  without  holding  that  under  aU  the  circumstances  the 
I^al  import  of  the  phrase  ''due  process  of  law"  is  the  same  both  ii 
the  Fifth  and  in  the  Fourteenth  Amendments  to  the  United  States 
Constitution,  held  it  could  not  be  supposed  that  by  the  Fourteentl 
Amendment  it  was  intended  to  impose  on  the  States,  when  exercis- 
ing the  power  of  taxation,  any  more  rigid  or  stricter  curb  than  tha 
imposed  by  the  Fifth  Amendment  on  the  Federal  Government  in  j 
similar  exercise  of  the  power.*  It  reviewed  its  previous  decisions  & 
to  the  scope  and  effect  of  the  phrase  "due  process  of  law,"'  de 
clared  that  the  necessary  legal  import  of  Norwood  v.  Baker,  supra 
was  not  to  overrule  its  previous  decisions,  that  that  decision  did  no 
establish  the  principle  that  the  cost  of  a  local  improvement  cannot  b< 
assessed  against  abutting  property  according  to  frontage  unless  th< 
law  under  which  the  improvement  is  made  provides  for  a  preliminar 
hearing  as  to  the  benefits  to  be  derived  by  the  property  to  be  assessed 
that  the  assessment  in  Norwood  v.  Baker,  under  the  circumstance, 
of  that  case,  appeared  to  a  majority  of  the  court  to  be  an  abuse  o 
the  law,  an  act  of  confiscation,  and  not  a  valid  exercise  of  the  tax 
ing  power;  that  the  Federal  courts  ought  not  to  interfere,  undei 
the  provisions  of  the  Fourteenth  Amendment,  when  what  is  com- 
plained of  is  the  enforcement  of  the  setded  laws  of  the  State,  appli 
cable  to  all  persons  in  like  circumstances  and  conditions,  but  onl; 
when  there  is  some  abuse  of  the  law  amounting  to  confiscation  o 
property  or  deprivation  of  personal  rights,  and  the  court  therefor 
held  that  assessments  for  paving  streets  according  to  the  frontag 
of  the  abutting  property  without  any  hearing  as  to  benefits  are  no 
unconstitutional  under  the  Fourteenth  Amendment' 

'  In  holding  that  the  restrictions  im-  Barber  Asphalt  Pav.  Co.,   181  U.  S 

posed  by  the  Fourteenth  Amendment  324,  in  its  review  of  the  question  ax 

upon  the  States  when  exercising  their  the    following:    Murray's     Lessee    i 

powers    of   taxation  were  not  greater  Hoboken  Land  &  Imp.  Co.,  18  Ho« 

than  those   imposed  on  the   Federal  (U.  S.)  272;  Walker  v.  Sauvinet,  9 

Government   in   the  exercise  of  that  U.  S.  90;  McMillen  v.  Anderson,  9 

power  by  the  Fifth  Amendment,  the  U.  S.  37;  Davidson  v.  New  Orleaoi 

court,  although  it  did  not  expressly  so  97  U.  S.  97;  Mattingly  v.  District  < 

hold,  in  eflTect  ruled  that  the  question  Columbia,  99  U.  S.  687;  Missouri  i 

had  already  been  decided  in  the  cases  Lewis,  101  U.  S.  22;  Springer  v.  Unite 

of  Mattingly  v.  District  of  Columbia,  States,   102  U.  S.  686:  Kelly  v.  Pitta 

99  U.  S.  687,  692;  Bauman  v.  Ross,  burgh,  104  U.  S.  78;  Spencer  ».  Mei 

167  U.  S.  548;  and  Parsons  v.  District  chant,  125  U.  S.  345;  Paulsen  v.  Porl 

of  Columbia,  170  U.  S.  45,  in  which  it  land,  149  U.  S.  30;  Fallbrook  Irr.  Disi 

had  already  declared  that  assessments  v.  Bradley,  164  U.  S.  112;  Bauman  i 

in  proportion  to  frontage  without  any  Ross,  167  U.  S.  548;  Parsons  v.  Dii 

hearing   as   to   the   benefits   actuallv  trict  of  Columbia,  170  U.  S.  45. 

conferred  upon  the  property  were  valia.  *  French   v.   Barber   Asphalt   Pa^ 

-  Among    the   decisions   cited   and  Co,  181  U.  S.  324. 

examined  by  the  court  in  French  v.  The  following  cases   involving  th 
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These  latter  decisions  of  the  Supreme  Court  have  been  steadily 
adhered  to  by  it,  and  it  has,  in  a  number  of  the  cases,  refused  to  hold 
diat  special  assessments  violated  the  Fourteenth  Amendment  to  the 
Federal  Constitution,  although  levied  upon  abutting  property  ac- 
cordmg  to  the  front  foot  or  according  to  the  area  of  the  property 
assessed,  or  imposed  upon  a  limited  district,  and  although  the  as- 
sessment upon  the  property  was  not  based  upon  or  limited  to  the 
benefits  specially  accruing  to  it  from  the  improvement.  In  these 
cases  the  court  has  declared  that,  when  the  assessment  is  levied  ac- 
cc^ng  to  principles  which  have  long  been  recognized  as  fair  and 
reasonable,  it  could  not  undertake  to  hold  that  the  assessing  au- 
thorities might  not  have  been  warranted  in  determining  that  they 
had  done  substantial  justice.^ 

nme  ouestion    were    decided    simul-  extending  a  certain  avenue  within  its 

taneouuy  with  French  v.  Barber  Ab-  limits.    Authority  was  given  by  stat- 

phah  Paving  Co.,   supra:     Wight   v.  ute  to  the  trustees  of  the  township  to 

Davidson,  181  U.  S.  371,  384;  rev'g  issue  bonds  for  the  improvement  and 

16  App.   D.   C.   371;   Tonawanda  v.  to  assess  the  cost  of  the  improvement 

Lyon,  181  U.  S.  389,  rev'g  98  Fed.  Rep.  upon  abutting  lots  according  to  the 

361  (afiseasment  for  grading  and  paving  front  foot.    The  court  below  held  that 

sbeet  according  to  frontage) ;  Webster  this  method  of  assessment  was  invalid 

f.  Fargo,  181  U.  S.  394,  aflrg  9  N.  Dak.  under  the  principles  laid  down  in  Nor- 

206 (afiseasment  for  muiingand  paving  wood  v.  Baker,  172  U.  S.  269,  but  the 

Btrcet);  Cass  Farm  Co.  v.  Detroit,  181  Supreme  Court  expressed  the  opinion 

U.  8.  396,  afPg  124  Mich.  433  (assess-  that  it  erred  in  so  holding,  as  the  au- 

ment  for  paving   street);   Detroit   v.  thority  to  issue  the  bonds  could  be 

Parker,  181  U.  S.  399,  rev'^  103  Fed.  sufficiently  sustained  without  relying 

Rep. 357  (assessment  for  pavmg  street);  upon  the  statutory  direction  to  levy 

Wormley  v.  District  of  Colunobia,  181  the  assessment  according  to  the  front 

U.  S.  402;   Shimoate  v.  Heman,  181  foot. 

U.S.  402,  afifg  8.  c.  svb  rum.  Heman  v.  »  In  Hibben  v.  Smith,  191  U.  S.  310, 

ADen,  156  Mo.  534  (sewer  assessment) ;  325,    in    discussing  the  circumstances 

Farrcll  v.  West  Chicago  Park  Com'rs,  under  which  a  Federal  court  is  justified 

181 U.  S.  404,  aff'g  182  111.  250  (street  in  interfering  with  the  assessment  of 

improvement    assessment).     See    also  a  tax,  Mr.  Justice  P6cA;/iam  said,  ^' The 

to  the  same  effect,  Zehnder  v.  Barber  Fourteenth  Amendment,  it  has  been 

Aflphalt  Paving  Co.,  108  Fed.  Rep.  570,  held,  legitimately  operates  to  extend 

Rv'g  106  F^.  Rep.   103;  Minnesota  to  the  citizens  and  residents  of  the 

AM.  Land  &  Imp.  Co.  v.  Billings,  111  States  the  same  protection  against  arbi- 

Fed.Rep.  972;  Brown  tr.  Drain,  112  Fed.  trary  State  legislation,  affecting  life, 

Jtep.    582     (Calif omia     "Vrooman"  liberty,  and  property,  as  is  offered  by 

Act);  Boise  City  v.  Wilson,  113  Fed.  the  Fifth  Amendment  against  general 

Itep.  1016.    But    compare    White    v.  legislation  by  Congress;  but  that  the 

TacoDMy  109  Fed.  R«p.  32,  where  the  FSieral  courts  ought  not  to  interfere 

ooart  distingui^ed  French  v.  Barber  when  what  is  complained  of  amounts 

Asphalt  Pav.   Co.,   supra,   considered  to  the  enforcement  of  the  laws  of  a 

^  question  of  benefit  to  the  propertv  State  appUcable  to  all  persons  in  like 

wngeoncd,  and  held  that,  as  none  existed,  circumstances  and  conditions,  and  that 

^  aasefisment  by  the  front  foot  could  the  Federal  courts  should  not  inter- 

^  be  sustained.  fere  unless  there  is  some  abuse  of  law 

In  Loeb  r.  Columbia  Township,  179  amoimting  to  confiscation  of  property 

U-  .8.  472,  rev'g  91  Fed.  Rep.  37,  the  or  a  deprivation   of   personal   nghts, 

^on  was  upon  bonds  issued  by  the  such  as  existed  in  the  case  of  Norwood 

^^^wnship  for  the  purpose  of  raising  v.  Baker,  172  U.  S.  269." 

inoney  to  meet  the  cost  of  widening  and  In  Seattle  v.  Kelleher,  195  U.  S.  351, 
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As  a  resvU  of  the  decidons  of  the  United  States  Supreme  Court,  it 
may  be  regarded  as  definitely  settled  that  the  legislature  of  a  State 

the  United  States  Circuit  Court  held  carriage  way  of  that  part  of  the  ave- 

an  aesessment  against  the  plaintiff's  nue.    The  defendant  railroad  compaoj 

land  to  be  void  under  the  Fourteenth  pleaded  that  its  only  interest  in  the  lot 

Amendment  and  enjoined  the  city  from  was  a  right  of  way  for  its  main  roadbed, 

enforcing  it.    But  this  decision  was  and  that  neither  Uie  right  of  way  nor  the 

reversed  by  the  Supreme  Court.    The  lot  would  or  could  get  any  benefit  fron 

facts  were  that  the  assessment  (which  the  improvement,  but  on  the  cootniy 

was  a  reassessment  after  a  former  as-  would  rather  be  hurt  by  the  increase 

sessment  had  been  held  to  be  invalid),  of  travel  close  to  its  tracks.    On  thii 

was  levied,  pursuant  to  statute,  ao-  ground    it   set  up    that   any    qmaal 

cording  to  the  front  foot,  with  different  assessment  would  deny  to  it  the  equal 

percentages  for  four  parallel  subdivi-  protection  of  the  laws  contrary  to  the 

sions  at  successive  distances  from  the  Fourteenth  Amendment.    The  statuti 

street  up  to  one  hundred  and  twenty  provided  that  the  improvement  should 

feet.    Tnis  territory  was  formed  under  be    made    at   the    exclusive    cost   oi 

the  statute  into  an  improvement  dis-  the  adjoining  owners,   to  be  equally 

trict.    The  particular  improvement  in-  apportioned  according  to  the  numbei 

volved  the  grading  of  the  street  with  of  feet  owned  by  them.    The  Supremi 

extensive  cuts  and  fills  and  also  the  Court  of  the  United  States  bekl  thad 

planking  of  the  street  for  some  dis-  the  legislature  was  warranted  in  adopt 

tance,  but  the  planking  stopped  about  ing  the  presumption  that,  apart  fron 

one  thousand  feet  before  reaching  the  the  specific  use  to  which  tne  particulaj 

plaintiff's  lands.    The  assessment  was  land  was  devoted,  land  in  a  good-died 

attacked  upon  the  ground  that   the  city  generally  will  set  a  benefit  fron 

inclusion  of  the  planking  in  the  sum  bavins  the  streets  sBout  it  p)aved,  and 

of  which  the  plaintiff  was  to  pay  a  that  this  benefit  will  be  more  than  thi 

share  was  manifestly  unfair  in  the  par-  cost;  and  that  the  legislature  might  gc 

ticular  case.  The  Supreme  Court  ad-  a  step  further^  and  say  that  on  the  ques 

mitted  that  taken  by  itself  this  looked  tion  of  benefit  or  no  benefit  the  lane 

like  an  unwarrantable  attempt  to  make  shall  be  conadered  simply  in  its  genera 

one  man  pay  for  another  man's  con-  relationship  and  apart  from  its  par 

venience,  but  it  expressed  the  opin-  ticular  use.    Answering  the  oontentioi 

ion  that  the  improvement  might  be  of  the  railroad  company  that  the  land 

regarded  as  one,  that  there  were  manv  could  not  possibly  be  l>en^ted  by  Um 

cuts  and  fills  made  in  grading  the  road,  improvement  and  that  therefore  the 

that  so  far  as  appeared  the  heaviest  assessment    violated    the    Fourteenth 

work  mi^t  have  been  done  on  the  Amendment,  Mr.  Justice  Hotmet  said 

plaintiff's  land,  which  seemed  to  have  ''There  is  a  look  of  logic  when  it  if 

been  the  summit  of  an  ascent,  and  that  said     that    special     assessments    arc 

an  improvement  of  one  sort  might  have  founded  on  special  benefits  and  that  a 

been  the  greatest  there,  while  that  of  law  which  makes  it  possible  to  assese 

a   different   kind,    needed   where  the  beyond  the  amount  of  the  spedal  bene- 

travel  was.  was  at  the  other  end  of  the  fit  attempts  to  rise  above  its  source, 

street.    Tne   extension   of  the  street  But  that  mode  of  argument  assumee 

helped  to  bring  the  plaintiff's  lands  an  exactness  in  the  premises  which  doet 

into  the  market,  and  was  more  likely  not  exist.    The  foundation  of  this  fa- 

to  benefit  him  than  those  who  were  miliar  form  of  taxation  is  a  question 

lower  down,  and  the  court  therefore  of    theory.    The    amount    of    benefit 

held  that  it  could  not  invalidate  the  which  an  improvement  will  confer  upoo 

assessment  on  the  ground  that  it  was  particular  land,  indeed,  whether  it  ii 

so  manifestly  unfair  as  to  amount  to  a  a  benefit  at  all,  is  a  matter  of  forecast 

deprivation  of  property  without  due  and  estimate.    In  its  general  aspecti 

process  of  law.  it  is  peculiarly  a  thing  to  be  deoded 

In  Louisville  &  N.  R.  Co.  v.  Barber  by   those   who   make   the   law.    The 

Asphalt  Pav.  Co.,  197  U.  S.  430,  a  pro-  result  of  the  supposed  constitutional 

ceeding  was  brou^t  to  enforce  a  lien  principle  is  simplv  to  shift  the  burden 

upon  a  lot  adjoining  a  part  of  Frank-  to  a  somewhat  laige  taxing  district, 

fort  Avenue,   Louisvdlle,   for  grading,  the  municipality,  and  to  Hiiynaw  rathei 

paving,  and  curbing  with  asphalt  the  than  to  answer  the  theoretic  doubt 
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may  create,  or  authorize  the  creation  of,  special  taxing  districts 
and  charge  the  cost  of  a  local  improvement,  in  whole  or  in  part, 

It  is  daofleroua  to  tie  down  legialatures  tioned  upon  each  lot  or  part  of  a  lot 

too  do8«y  by   judicial  constnictionB  in  such  square  according^as  each  lot 

DOl  Deccaaarily  arising  from  the  words  or  part  of  a  lot  in  such  square  might 

d  the  Constitution.    Particularly,  as  be  benefited.    The  court  sustained  the 

was  intimated  in  Spcpoer  v.  Merchant,  validity  of  the  statute  in  creating  a 

125  U.  S.  345,  it  is  important  for  the  limitecl   assessment  district,   although 

oourt  to  avoid  extracting  from  the  very  it   recognized  that  by  reason  of  the 

fenenl  language   of   the   Fourteenth  limited  area  it  mi^t  well  happen  that 

Amendment  a  system  of  delusive  ex-  the  assessment  upon  certain  lots  might 

adnesB  in  order  to  destroy  methods  exceed  the  benefit  conferred.  It  pointed 

of  taiation   which  were  well  known  out  that  the  chance  of  the  cost  being 

wben  that  Ainendment  was  adopted  greater  than  the  benefit  was  slidit  and 

and  which  it  is  safe  to  say  that  no  one  the  excess^  if  any,  would  be  smaUT   Mr. 

then  supposed    would    be   disturbed.  Justice    Holmes,    who    delivered    the 

It  DOW  IS  established  beyond  permis-  opinion  of  the  court,  remarked  that 

■ble  controversy  that  laws  like  the  one  ''Ck>nstitutional    rights,    like    others, 

before  us  are  not  contrary  to  the  Ck>n-  are  matter  of  degree.''     He  also  said 

stitutioii  of  the  United  States.    Wal-  that  it  might  weU  be  that  a  form  of 

sUm  f.  Nevin,  128  U.  8.  578;  French  assessment  that  would  be  valid  for 

f.  Barber  Asphalt  Paving  Ck>.,  181  U.  8.  paving  would  not  be  valid  for  the  more 

324;  Webster  v.  Fargo,  181  U.  8.  394;  serious  expense  involved  in  the  tidcing 

CiBB  Fann  Co.  v.  Detroit,  181  U.  S.  of  land.    Such  a  distinction,  he  said, 

396;  Detroit  v.  Parker,  181  U.  8.  399;  was  relied  on  in  French  v.  Barber  As- 

Chadwick  p.  Kelley,  187  U.  S.  540,  543,  phalt  Pav.  Co.,  181  U.  8.  324,  344,  to 

544;  Sehaefer  v.   Werling,   188  U.  8.  reconcile  the  decision  in  that  case  with 

516;  Seattie  v.  Kelleher,  195  U.  S.  351,  Norwood  v.  Baker,  172  U.  S.  269.    In 

358.    A  statute  like  the  present  mani-  sustaining  the  statute,   however,   the 

festly  micht  lead  to  the  assessment  of  court  held  that  the  language  of  the 

a  particular  lot  for  a  sum  larger  than  statute  permitted,  if  it  did  not  require, 

the  value  of  the  benefits  to  that  lot.  the  interpretation  that  in  any  event 

The  whole  cost  of  the  improvement  is  the  apportionment  was  to  be  limited 

distributed  in  proportion  to  area,  and  to  the  benefit,  and  as  it  appeared  that 

a  particular   area   might   receive   no  the  jury  in  assessing  the  charges  did 

benefits  at  all,  at  least  if  its  present  not  so  umit  them,  the  assessment  was 

and  probable  use  be  taken  into  account,  quashed  and  the  case  remanded. 
If  thai  possibility  does  not  invalidate       In  Union  Refrigerator  Transit  Co. 

the  Act  it  would  be  surprising  if  the  v.  Kentucky,  199  U.  S.  194,  203,  204, 

eocresponding  fact   should   invalidate  a  case  involving  the  validity  of  a  gen- 

aa  assessment.    Upholding    the  Act  eral  tax  upon  property,   Mr.  Justice 

as  embodying    a   principle    generally  Broum,  who  deuvered  the  opinion  of 

fair  and  dcnng  as  nearly  equal  justice  the  court,  pointed  out  that  a  general 

as  can  be  expected  seems  to  import  tax  cannot  be  dissected  to  show  that 

that  if  a  particular  case  of  hardship  as  to  certain  constituent  parts  the  tax- 

arises  under  it  in  its  natural  and  or-  payer  received  no  benefits,  and  ''Even 

dinaiy  application,  that  hardship  must  m  case  of  special  assessments  imposed 

be  borne  as  one  of  the  imperfections  for    the    improvement    of    property 

of  human  things.    And  this  has  been  within  certain  limits,  the  fact  that  it 

the  implication  of  the  cases.    David-  is  extremely  doubtful  whether  a  par- 

nn  V.  New  Orleans,  96  U.  S.  97^  106;  ticular  lot  can  receive  any  benefit  from 

Mattingly  v.  District  of  Columbia,  97  the  improvement  does  not  invalidate 

U.  8.  ^7,  692;  Parsons  v.  District  of  the  tax  with  respect  to  such  lot."    But 

Cohimbia,  170  U.  S.  45,  52,  55:  Detroit  he  also  remarked  that  "Subject  to  these 

«•.  Parker,  181  U.  S.  399,  400;  Chadwick  individual  exceptions,  the  rule  is  that 

»•  KclW,  187  U.  S.  540,  544."  in    classifjring    property    for   taxation 

hi  Martin  v.  District  of  Columbia,  some  benefit  to  the  property  taxed  is  a 

205  U.  8.  135,  rev'g  26  App.  D.  C.  140,  controlling  consideration,  and  a  plain 

1^1  an  Act  of  Congress  oirected  that  abuse  of  this  power  will  sometimes 

%  cost  of  opening  minor  streets  run-  justify  a  judicial  interference,"  citing 

ning  through  a  square  should  be  appo>  Norwood  v.  Baker,  172  U.  S.  269. 
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upon  the  property  in  such  districts  or  according  to  valuation  or 
superficial  area,  or  frontage,  without  violating  the  Fourteendi 
Amendment  to  the  Federal  G)nstitution;^  and  that  the  ¥^ole  ex- 
pense of  paving  or  improving  a  street  or  highway  may  be  assessed 
by  a  municipality  pursuant  to  statutory  authority  upon  the  lands 
abutting  upon  the  street  or  highway  so  improved  in  proportion  tc 
the  feet  frontage  of  such  lands  without  providing  for  a  judicial 
inquiry  into  the  value  of  such  lands  and  the  benefits  actuaUy  to  ac- 
crue to  them  by  the  proposed  improvement* 

§  1437.  Special  Assessments;  Front  Foot  Role;  Validitj  imdsi 
State  Law.  —  As  a  general  rule  it  is  only  when  a  tax  or  special  a^- 
sessment  is  challenged  as  violating  some  provision  of  the  Federal 
Constitution  that  the  Supreme  Court  of  the  United  States  has  oi 
will  exercise  jurisdiction  to  determine  its  validity.  The  validity 
of  a  tax  or  special  assessment  under  the  Constitution  and  laws  of  ih 
State  is  a  matter  of  local  law,  and  the  determination  of  the  Stat* 
courts  that  the  imposition  of  a  tax  or  special  assessment  does  noi 
violate  any  provision  of  the  Constitution  of  the  State  is  not  open 
to  review  by  the  Federal  courts  and  will  be  accepted  as  controlling.^ 
Therefore,  although  a  special  assessment  by  the  front  foot  or  ii 
proportion  to  area  may  not  contravene  any  provisions  of  the  Federa 
Constitution  and  the  Federal  courts  may  not  have  jurisdiction  oi 
power  to  determine  that  the  tax  is  invalid,  yet  it  does  not  neces- 
sarily follow  that  such  a  tax  is  valid  under  the  Constitution  of  thi 
State.  As  a  result  of  the  important  decision  in  Norwood  v,  Bakor; 
the  fundamental  basis  of  special  assessments  and  their  validity 
when  imposed  according  to  frontage  or  area  has  undergone  recon 
sideration  and  re-examination  by  different  State  courts,  and,  in  soum 
instances  at  least,  the  principles  and  rules  previously  adopted  hav< 
been  changed  and  modified  in  material  particulars.  In  many  of  th< 
States  the  power  of  the  legislature  to  create  a  special  taxing  dis 
trict,  to  determine  that  the  property  within  the  district  is  speciaDj 
benefited,  and  to  impose  an  assessment  for  the  cost  of  a  local  im 
provement  according  to  frontage  or  area  uithout  notice  or  a  hearim 
on  that  question,  is  fully  recognized.**    In  these  States,  as  a  genera 

*  Per  Mr.  Justice  Shiras  in  Webster  226,  234.  See  also  Forsyth  v.  Ham 
V.  Fargo,  181  U.  S.  394,  395.  mond,  166  U.  S.  506,  518. 

*  Per  Mr.  Justice  ShiraSf  in  Tona-  *  Norwood  v.  Baker,  172  U.  S.  26fl 
wanda  v.  Lyon,  181  U.  S.  389,  391.  »  California.    In  Hadley  v.  Daguc 

»  Osborne  v.  Florida,  164  U.  S.  650;  130  Cal.  207,  the  court  refused  to  foUcw 
Schaefer  v.  Werling,  188  U.  S.  516,  518;  the  decision  of  the  Supreme  Court  o 
Armour  Packing  Co.  v.  Lacy,  200  U.  S.   the  United  States  in  Norwood  r.  Bake 
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rule,  the  views  adopted  are  in  substantial  harmony  with  the  final 
determination  of  the  Supreme  Court  of  the  United  States  as  to  the 

172  U.  S.  260,  in  an  action  upon  an  to  the  lot  owner  cannot  be  a  judicial 

MBCwment  for  improving  an  existing  question,  unless  the  court  can  plainly 

street  which  was  directed  by  statute  see  that  there  could  be  no  benent,  and 

to  be  anesBed  as  an  entirety  upon  the  so  clearly  that  it  does  not  admit  of 

lots  and  lands  fronting  on  the  improve-  dispute  by  evidence.     Otherwise   the 

ment  and  to  be  apportioned  according  legislative    decision    is    final.    If    the 

to  frontage.     The  court  pointed  out  property  owner  has  the  ridit  to  be 

tittt  in  Norwood  v.  Baker  the  assess-  neard  l)ef ore  the  city  council  upon  the 

ment  related  to  opening  a  new  street  question  of  benefits  by  filing  a  petition 

and  did  not  include  any  of  the  expense  of  remonstrance,  the  decision  of  the 

of  improving  an  existing  street^  and  council,  as  the  legislative  body,  is  final, 

hekl  tnat  the  statute  then  before  it  was  See    also    Brown  v.  Drain,   112    Fed. 

a  legislative  declaration  that  the  prop-  Rep.  582;  O'Dea  v.  Mitchell,  144  Cal. 

erty  within  the  district  improved  would  374. 

Roeive  a  benefit  from  the  improvement  Colorado.    A    sewer    assessment    in 

in  proportion  to  its  frontage  upon  the  proportion  to  area  held  to  be  valid, 

work,  and  in  the  absence  of  any  facts  Hildreth  v.  Longmont,  47  Colo.  79;  105 

flhowing  that  a  particular  assessment  Pac.  Rep.  107. 

80  bam  is  unjust  and  not  according  loioa.  Prior  to  the  decision  of  Nor- 
to  benefits,  the  statute  in  its  application  wood  v.  Baker,  s^ii-pra,  assessments  in 
thereto  cannot  be  deemed  unconstitu-  proportion  to  frontage  had  many  times 
tional.  /formon,  J.,  said:  "The  mode  oeen  sustained.  Warren  v.  Henly, 
in4which  the  expense  of  local  im-  31  Iowa,  31,  43  (paving);  Burlington 
provement  shall  be  borne  as  well  as  the  v.  Quick,  47  Iowa,  222  (grading,  curb- 
district  which  is  to  bear  such  expense  ing,  and  macadamizing);  Amery  v. 
and  the  manner  in  which  the  eimense  Keokuk,  72  Iowa,  701  (macadamizing) ; 
is  to  be  distributed   is  a  legislative  Ford  v.  North  Des  Moines,  80  Iowa, 

rrtion.    The  principle  upon  which  626  (paving);    Farwell  v.  I>es  Moines 

expense  is  charged  on  the  property  Brick  Mfg.  Co.,  97  Iowa,  286;  Dewey 

in  that  district  is  that  that  property  v.  Dcs  Moines,  101  Iowa,  416;  Allen  v. 

has  received  a  peculiar  benefit.     But  Davenport,    107    Iowa,    90     (paving). 

IS  was  said  by  Mr.  Justice  Temple  in  An  assessment  in  proportion  to  area  is 

Lent  p.  Tillson,  72  Cal.  428,  *  The  bene-  vahd.    Andre  v.  Burlington,  141  Iowa, 

fit  is  not  the  source  of  the  power.'     Nor  65;  117  N.  W.  Rep.  1082.    In  Dewey  v, 

does  the  vahditv  of  the   assessment  Des  Moines,  101  Iowa,  416,  423,  a  pav- 

depend  upon  ability  to  show  that  the  ing  assessment  case,  Kinne,  C.  J.,  said: 

property  assessed  was  specifically  bene-  ''We  do  not  consider  it  necessary  to 

nted  by  the  amount  of  the  assessment  enter  into  an  elaborate  discussion  of 

or  received  that  particular  amount  of  the  question  as  to  whether  or  not  a 

benefit.    Courts  will  uphold  an  assess-  special  assessment  must  be  based,  in 

ment    made    upon    such    legislative  part  even,  upon  the  idea  of  a  benefit 

authority   even    though    the   benefits  to  be  actually  received  by  the  abutting 

are  not  s  own  to  be  identical  with  the  property.     It  is  sufficient  to  say  that 

burden."    See  idso  to  the  same  effect,  it  has  been  repeatedly  held  by  this 

Banaz  v.   Smith.    133   Cal.   102;  San  court  that  such  improvement  of  streets 

Francisco  Pav.  Co.  v.  Bates,  134  Cal.  is  a  public  object  which  will  support 

^;  Belser  v,  Allman,   134  Cal.  399;  such  an  assessment,  regardless  of  the 

Chapman    v.    Ames,    135    Cal.    246;  fact  of  whether  or  not  it  is  a  benefit 

German  8av.  Soc.  v.  Ramish,  138  Cal.  to  the  abutting  property.     We  regard 

1^,  125.    In  Duncan  v.  Ramish.  142  the  law  upon  this  question  as  settl^  in 

Cal.  686,  it  was  held  that  the  validity  this  State."     Citing  Warren  v.  Henly, 

J*  a  street   assessment   according   to  31    Iowa,   31;    Morrison   v.    Hershire, 

frontage  cannot  be  collaterally  attacked  32  Iowa,  271;  Gatch  v.  Des  Moines, 

man  action  to  enjoin  a  sale  of  the  lands  63  Iowa,  718;  Muscatine  v.  Chicago, 

^  evidence  that  the  share  of  the  cost  R.  I.  &  P.  R.  Co.,  88  Iowa,  291.    See 

w  tbe  improvement  apportioned  and  to  the  same  effect,  Allen  v.  Davenport, 

jneased  to  plaintiff's  lots  exceeded  the  107    Iowa,    90,    103.     Following    the 

boiefits  thereto  arising  from  the  im-  decision  of  French  v.  Barber  Asphalt 

provement.    The    absence   of   benefit  Pav.  Co.,  181  U.  S.  324,  it  has  been  held 
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validity  of  assessments  by  the  front  foot  under  the  Fourteenth 
Amendment  to  the  Federal  Constitution,  and  the  corresponding 

that  the  creation  of  a  taxing  district  the  value  of  the  property  aaDCOBcd, 
and  the  determination  of  the  manner  and  the  court  held  tnis  to  oe  rooliatkxi 
of  the  assessment  is  a  legislative  que&-  and  invalid.  Hobson,  J.,  said:  "The 
tion,  and  that  therefore  assessments  method  of  assessment  by  the  foot  has 
by  frontage  are  valid.  Hackworth  v.  been  followed  so  long  and  has  been^so 
dttumwa,  114  Iowa,  467  (paving  as-  often  approved  by  tnis  court,  that  it 
sessment);  Ft.  Dodge  Elect.  L.  &  P.  no  longer  remains  in  open  question. 
Co.  v.  Ft.  Dodge,  115  Iowa,  568,  580;  Preston  v,  Roberts,  12  Bush  (Ky.),  570; 
Minneapolis  &  St.  L.  R.  Co.  t;.  Lmd-  Nevin  v.  Roach,  86  Ky.  492.  The 
quist,  119  Iowa,  144  (sewer  assess-  rule,  also,  is  that  while  these  ansean 
ment).  See  also  Oliver  v.  Monona  ments  rest  upon  the  basis  of  benefits 
County,  117  Iowa,  43.  But  in  Iowa  or  presumed  benefits  to  the  property 
Pipe  &  Tile  Co.  v.  Callanan,  125  Iowa,  assessed,  it  is  not  essential  to  thea 
358,  a  sewer  assessment  by  frontage  validity  that  actual  enhancement  in 
upon  a  narrow  strip  of  land  having  a  value  or  other  benefits  to  each  owner 
frontage  of  one  hundred  feet  and  a  should  be  shown;  the  judgment  of  the 
depth  of  only  eight  feet  was  held  to  be  city  council  being  conclusive  as  to  the 
invalid  as  so  manifestly  unequal  and  propriety  of  the  improvement.  Pear- 
unjust  as  to  be  within  the  principles  son  v,  Zable,  78  Ky.  170,  174:  Ludlow 
of  Norwood  v.  Baker,  supra,  v.  Cincinnati  S.  R.  Co.,  78  Ky.  357; 

Kansas.  It  is  within  the  power  of  Preston  v,  Rudd,  84  Ky.  150;  West 
the  legislature  to  create  a  taxing  dis-  Covington  t;.  Schultz,  16  Ky.  Law  Rep. 
trict  and  charge  the  cost  of  a  local  831;  30  S.  W.  Rep.  410,  660;  Allen  v. 
improvement,  e,  a.  a  sewer,  upon  the  Woods,  20  Ky.  Law  Rep.  59,  45  S.  W. 
property  in  the  district  either  accord-  Rep.  106;  Bullitt  v.  Selvage,  20  Ky. 
mg  to  fronta^  or  superficial  area  or  Law  Rep.  599,  47  S.  W.  Rep.  255. 
valuation.  Kansas  City  v,  Gibson,  66  On  the  other  hand  it  is  held  that  when, 
Kan.  501.  See  also  Gilmore  v.  Hentig,  owing  to  extraordinary  facts,  the  pre- 
33  Kan.  156;  Mason  v.  Spencer  35  sumption  on  which  the  rule  rests  aoes 
Kan.  512;  Moore  v.  Paola^  63  Kan.  not  apply,  and  to  force  the  owner  to 
867.  Assessment  for  sprinkhng  in  pro-  make  the  improvement  is  to  confiscats 
portion  to  frontage  helci  to  be  vmid.  Un-  his  property  without  compensoHmi, 
ion  Pac.  R.  Co.  v.  Abilene,  78  Kan.  820.  this  is  spoliation  and  ¥rill  not  be  en- 

Kentucky,  A  street  grading  assess-  forced.  Co\dngton  v.  Southjg^ite,  15 
ment  according  to  the  area  of  the  assessed  B.  Mon.  (Ky.)  491 ;  Louisville  v,  Loiiis- 
property  will  not  be  held  to  be  an  ville  RoUing  Mill  Co.,  3  Bush  (Ky.), 
arbitrary  and  unconstitutional  taking  416;  Broadway  Baptist  Church  r. 
of  the  property  merely  because  the  McAtee,  8  Bush  (Ky.),  508;  Preston 
benefits  are  not  commensurate  with  t;.  Rudd,  84  Ky.  150;  Frantz  r.  Jacob, 
the  cost,  the  legislature  having  a  large  88  Ky.  525,  532;  James  v.  Louisville, 
discretion  in  defining  the  property  to  19  Ky.  Law.  Rep.  447,  40  S.  W.  Rep. 
be  specially  benefited.  The  fact  that  912.  In  other  words^  the  judgment  of 
a  statute  makes  no  provision  for  a  the  legislative  mumcipal  authorities 
preliminary  hearing  as  to  the  extent  is  held  conclusive  in  all  cases  of  doubt 
of  special  benefits  to  each  piece  of  as  to  these  matters;  but  where  the  total 
property  resulting  from  the  improve-  value  of  the  property  taxed  after  the 
ment  of  a  street  does  not  render  the  improvement  is  made  less  or  no  more 
statute  invalid.  Barfield  v.  Gloason,  than  the  cost  of  the  improvement, 
111  Ky.  491.  See  also  as  to  validity  there  is  no  room  for  difference  of  opin- 
of  assessments  by  area,  Preston  v,  ion,  —  that  to  enforce  the  lien  is  to 
Roberts,  12  Bush  (Ky.),  570;  Nevin  take  from  the  owner  his  property  with- 
V.  Roach,  86  Ky.  492;  Louisville  v,  out  compensation.  .  .  .  No  depart- 
Bitzer,  115  Ky  359,  364.  But  these  ment  of  the  government  can  take  the 
assessments  cannot  be  imposed  under  property  of  the  citizen  for  public  pur- 
such  conditions  as  to  amount  to  spoli-  poses  without  just  compensation,  and 
ation.  Preston  v.  Rudd,  84  Ky.  150;  when  the  entire  property  is  taken  to 
Barfield  v.  Gleason,  111  Ky.  491.  In  pay  for  a  public  improvement  there 
Louisville  v,  Bitzer,  115  Ky.  359,  an  as-  is  no  room  for  a  presumption  as  to 
sessment  by  area  exceeded  on  the  facts  the  benefits  reoeivedy  but  a  case  of 
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pro?ision  of  the  State  Constitutions  is  given  a  construction  in  har- 
mony with  the  views  of  the  Supreme  Court  as  to  the  proper  con- 
struction to  be  placed  upon  the  Fourteenth  Amendment 

ipt&tioii  is   shown/'    See,   also,    as  whole  or  in  part  upon  the  property  in 

(owfaat  eonstitutes  spoliation,  Henning  such   district   according   to   tmuation 

f.  Stengel,  112  Ky.  906;  Pfaffinger  v.  or   superficial  area  or  frontage.    The 

Kremer.  115   Ky.   498,  503;  F^  v.  legislative  determination  that  the  proD- 

Louiflviue  &  N.  K.  Co.,  116  Ky.  135,  erty  is  benefited  and  as  to  the  moae 

142.  of   apportionment   is   conclusive.    St. 

In    Kentucky,     special    assessments  Joseph  v.  Anthony,  30  Mo.  537;  Neenan 

are  frequently,  if  not  generallv,  im-  9.  Smith,  50  Mo.  525;  Kilev  v.  Cranor, 

pond  m  proportion  to  the  area  of  abut-  51  Mo.  541 ;  St.  Louis  v.  AUen,  53  Mo. 

tiDg  inoperty.    As  to  the  principles  44;  Farrar  v.  St.  Louis,  80  Mo.  379; 

foveming  the  apportionment  of  these  Rutherford  v.  Hamilton,  97  Mo.  543; 

aneflBments  under  the  statutes  of  this  Johnson  v.  Duer,  115  Mo.  366;  Moberly 

Bute,  see  Beck  v.  Obst,  12  Bush  (Ky.),  v.  Hasan,  131  Mo.  19;  Heman  v.  Allen, 

268;  Schmelz  r.  Giles,  12  Bush  (Ky.),  156  Mo.  534.  aff'd  sub  nom,  Shumate  v, 

491;  Stengel  r.  Preston,  89  Ky.  616;  Allen,  181  U.  S.  402;  Kansas  City  v. 

Cooper  r.  Nevin,  90  Ky.  85:  Washle  v.  Bacon,  157  Mo.  450,  471;  Barber  As- 

Nebm,97Ky.351;Dumesnilt;.Shanks,  phalt  Pav.   Co.   v,  French,   158  Mo. 

«7Ky.354,30S.W.Rep.654;Dumefr-  534,   aff'd    181   U.   S.   324;   Prior   v. 

nfl  V,  Gleason,  99  Ky.  652,  37  S.  W.  Buehler  &  C.  Const.   Co.,    170    Mo. 

Rep.  69;  Meyer  v.  Covineton,  103  Ky.  439;  Heman  v.  Gilliam,  171  Mo.  258, 

548:  Fidelity  Trust  &  8.   V.   Co.  v,  264;  St.  Charles  v,  Deemar,  174  Mo. 

VonB,  110  Ky.  315;  Scheafer  v.  Selvage  122,  124;  Meier  v.  St.  Louis,  180  Mo. 

(Kv.),  41  S.  W.  Rep.  569.  391,  408;  Barber  Asphalt  Pav.  Co.  v. 

Umisiana.    In  Moody  v.  Spotomo,  Munn,  185  Mo.  552,  563;  Barber  As- 

112  La.  1008^  the  court  said  in  answer  phalt  Pav.  Co.  v.  Peck,  186  Mo.  506, 

to  the  objection  that  the  improvement  516;  Hund  v.  Rackliife,  192  Mo.  312, 

m  fact  conferred  no  benefit  upon  the  321 ;  Heman  Const.  Co.  v.  Wabash  R. 

property  and  that  the  amount  demanded  Co.,  206  Mo.   172,   179;  Fruin-Bam- 

exceeded  the  value  of    the  propertv,  brick  Const.  Co.  v.  St.  Louis  Shovel  Co., 

that  the  court  was  now  thoroughly  211   Mo.  524,   531,  532.    Where  the 

committed  to  the  doctrine  that  the  charge  is  to  be  ^*\n  proportion  to  front- 

qufstion  of  benefit  vd  non  to  particu-  age,     the  amount  of  the  whole  work 

lar  property  included  within  a  local  is  to  be  ascertained  and  each  lot  charged 

aaBCflonient  district  because  of  its  being  in  the  proportion  its  frontage  bears  to 

annilarly  situated  with  all  the  other  that  of  all  the  lots.    Neenan  v.  Smith, 

property  of  the  district  with  reference  50  Mo.  525;  s.  c.  again,  60  Mo.  292; 

to  the  work  of  the  public  improvement  St.  Louis  v.  Clemens,  49  Mo.  552. 

for  the  cost  of  which  the  assessment  Montana,    The  legislature  may  pro- 

ie  levied,  is  a  legislative  and  not  a  judi-  vide  by  statute  that  when  a  street 

cial  question.      See    also     Kelley    v,  pavement  is  made,   the  city  council 

Chadwick,  104  La.  719,  aflf'd  187  U.  S.  may  direct  by  ordinance  that  the  ex- 

540;  Burguieres  Co.  v.  Sanders,  111  pense  shall  be  paid  by  the  entire  district 

La.  109.  according  to  area.    In  the  absence  of 

Mississippi.    A   municipality   may,  proof  that  the  biuxien  imposed  on  the 

raider  statutory  authority,  assess  the  property  is  entirely  out  of  proportion 

cost  of  a  sidewalk  upon  abutting  prop-  to   the  benefit,   the    property   owner 

erty  according  to  frontage,     Macon  v.  cannot  assert  that  his  propertv  is  taken 

Patty.  57  Miss.  378;  Nugent  v.  Jackson,  without    compensation.    McMillan  v. 

72  Mm  1040;  Wilzinski  v.  Greenville,  Butte,  30  Mont.  220. 

85  MiflB.  393,  399   (following  French  New    York.    The    legislature    may 

V-  Barber  Asphalt  Pav.  Co.,  181  U.  S.  create  a  taxing  district  and  may  direct 

324).    A  similar  assessment  for  paving  that  the  whole  exvense  of  an  improye- 

ft  street  is  valid.     Edwards  House  Co.  ment  be  assessea  upon  the  property 

9.  Jackson,  91  Miss.  429.  within  such  district.    Spencer  v.  Mer- 

Missouri.    The  legislature  may  chant,  100  N.  Y.  585,  aff'd  125  U.  S. 

ci^te  a  special  taxing    district    and  345;  People  v.  Buffalo,  147  N.  Y.  675, 

charge  the  cost  of  an  improvement  in  679;  Smith  v.  Buffalo,  159  N.  Y.  427, 
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But    these   views   are   not  uniformly   accepted,    and  in   some 
States   assessments   imposed  solely    in   proportion  to  frontage  or 

431.    The  determination  of  the  legis-  some  reasonable  relation  to  the  bur- 

lature  that  the  property  within  the  dens   imposed.    The   front   foot  nik 

district  is  benefited  is  final  and  con-  is  accepted  as  a  legislative  declaration 

elusive.    Spencer    v.    Merchant,    100  that  it  shall  be  considered,  and  is.  i 

N.  Y.  585,  aff'd  125  U.  S.  345.    The  fair  and  reasonable  method  of  makmg 

property  owner  has  no  right  to  a  hearing  the   assessment  and   establishing  ap- 

at  any  time  as  to  the  justice  or  pro-  proximate  equality  in  the  distributioB 

priety  of  the  principle  upon  which  the  of  the  burdens.     But  asseflsments  ii 

assessment  is  to  be  apportioned,  and  proportion  to  frontage  are  subject  U 

the  legislature  may  distribute  the  cost  scrutiny  by   the  court   to   determini 

of  the  improvement  according  to  frontr  whether  there  is  such  a  marked  dis 

age  without  such  hearing.     Matter  of  proportion   between    the   burden  im 

CMiger,   84  N.   Y.   619;  O'Reilley  v,  posed  and  the  benefit  conferred  as  U 

Kingston,  114  N.  Y.  439,  448;  People  make    it    clearly    manifest    that   tb 

V.  Pitt  169  N.  Y.  521,  aff'g  64  N.  Y.  burdens    have    not    been    fairly    am 

App.  Div.  316;  People  v.  Desmond,  186  suitably     apportioned.     KinsUm    « 

N.  Y.  232,  236;  Ithaca  v.  Babcock,  72  Wooten,  150  N.  Car.  295. 

N.  Y.  App.  Div.  260;  Donovan  v.  Os-  North  Dakota.    The  legislative  powe 

wego,  90  N.  Y.  App.  Div.  397;  New  to  create  a  taxing  district  and  to  impos 

York  Cent.  &  H.  R.  R.  Co.  v.  Roches-  the  cost  of  the  assessment  upon  property 

ter,   129  N.  Y.  App.  Div.  805,  811.  therein  according  to  frontage  is  full^ 

Compare  Conde  v.  Schenectady,  164  recognized.     Rolph  v.  Fargo,  7  N.  Dak 

N.  Y.  258,  rev'g  29  N.  Y.  App.  Div.  640;  Roberts  v.  First  Nat.  Bank,  8  N 

604;  Matter  of  Munn,  165  N.  V.  149,  Dak.  504:  Webster  v.  Fargo,  9  N.  Dak 

155,  rev'g  49  N.  Y.  App.  Div.  232;  208,  afTd  181  U.  S.  394.     The  coor 

Nehasane  Park  Assoc,  v.  Lloyd,   167  has  expressed  the  opinion  that  the  as 

N.  Y.  431,  aff'g  45  N.  Y.  App.  Div.  sessment  need  not  be   supported  b 

631.  benefits,  and  that  it  is  vahd  even  i 

An  assessment  for  a  local  improve-  there  be  no  benefits.     Rolph  v.  FaigG 

ment  apportioned  among  the  owners  7  N.  Dak.  640. 

of  abuttmg  real  estate  according  to  Oklahoma.     It  has  been   held   tha 

frontage  is  neld  to  be  valid,  and  an  as-  the  legislature  may  authorize  a  city  U 

sessment  on   that  basis  against  lots,  impose  a  sewer  assessment  upon  lot 

some  of  which  were  vacant  and  others  in  the  sewer  district  in  proportion  U 

occupied  by  buildings,  was  sustained,  area  and  without  regard  to  improve 

since  under  the  charter  it  was  the  duty  ments,  and  that  as  the  apportionment 

of  the  assessors  to  determine  the  bene-  of  the  cost  according  to  area  is  a  m^ 

fits,  in  doing  which  they  acted  judi-  matter  of  calculation  which  cannot  b 

cially;   and  their  judgment  as  to  the  affected  by  a  hearing,  the  fact  thai 

amount  of  benefit  was  held  not  to  be  the  property  owner  has  no  notice  oi 

judicially  reviewable  unless  it  appeared  hearmg  otherwise  than  by  the  publi 

(which  m  the  case  before  the  court  it  cation  of  the  ordinance  creating  tb 

did  not)  that  they  acted  upon  some  district,  publication  of  the  advertise 

erroneous  principle  m  making  the  assess-  ment  for  bids,  and  publication  of  tb 

ment.    O'Heilley  v.  Kingston,  114  N.Y.  ordinance   levying   and   assessinjg  tb 

439.  tax,  does  not   affect   the   validity  o 

North  Carolina.    Prior  to  Norwood  the  assessment.     Perry  v.   Davis,  U 

V.  Baker,  172  U.  S.  269.  it  was  held  Okla.  427. 

that  the  legislature  mignt  create,  or  Oregon.    The  formation  of  a  taxini 

authorize   the    creation    of,    a   taxing  district  is  within  the  discretion  of  th 

district,  and  direct  that  the  cost  of  an  legislature  and  the  property  owner  ha 

improvement    be    assessed    upon    the  no  right  to  a  hearinj^  thereon  or  as  t 

property  therein  according  to  frontage,  the  manner  of  apportionment.     Henoc 

Raleigh   v.    Peace,    110    N.    Car.    32;  an  assessment  in  proportion  to /rontac 

Hillitird  v.  Ashcville,  118  N.  Car.  845.  will  be  sustained,  if  it  does  not  plain! 

But  it  was  held  in  a  later  case  that  appear  to  be  arbitrary,    unjust,  an 

assessments  by  frontage  can  only  be  inequitable.     Individusu  cases  workin 

sustained    on    the    theory    of    special  hardship  to  property  owners  are  nc 

benefits  conferred  and  when  they  bear  suficient  ground  for  setting  aside  tt 
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area  either  violate  express  constitutional  provisions  or  are   incon- 
sistent  with    the   fundamental   and   constitutional  characterbtics 

mwrnent.    King    v.     Portland,     38  expense  of  the  property  fronting  there- 

Oreg.  402,  418,  aff'd  184  U.  S.  61.  on  does  not  authorize  an  assessment 

Siuih  Dakota,  An  assessment  in  against  a  lot  which  is  separated  from 
proportion  to  frontage  does  not  violate  the  highway  so  paved  by  a  railway 
the  coDstitutional  requirement  of  eaual-  running  side  by  side  therewith,  which 
jty  of  taxation,  although  a  lot  wnich  is  liable  to  be  "fenced  up  at  any  mo- 
is  asBeaaed  is  twice  as  deep  as  the  ad-  ment/^  The  court  add,  "We  are  un- 
iaoent  lot.  Tripp  v.  Yankton,  10  S.  able,  indeed,  to  see  how  it  can  be  said 
Dak.  516;  s.  c.  11  S.  Dak.  353.  The  that  this  lot  fronts  on  the  hi^way  in 
court  remarked  that  it  is  "clearly  question,  when  its  real  front  is  on  an- 
within  the  reasonable  exercise  of  the  other  public  highway  —  the  railroad  — 
taiing  power  to  make  frontage  the  forty-seven  feet  south  of  it.'^  Phila- 
bifiifl  of  apportionment.''  And  in  delphia  v.  Eastwick,  35  Pa.  75.  See 
Whitaker  V.  Deadwood,  23  S.  Dak.  538;  also  Philadelphia  v.  Philadelphia,  W. 
122  N.  W.  Rep.  590,  the  court  held,  on  &  B.  R.  CJo.,  33  Pa.  41. 
the  authoritv  of  the  North  Dakota  de-  Comer  lots.  According  to  the  weight 
ciiioDS  cited  supra,  that  the  method  of  of  authority  a  comer  lot  has  two  fronts; 
anesBing  property  benefited  by  a  local  it  abuts  on  or  fronts  on  both  streets, 
BDproyement  in  proportion  to  front-  and  may  be  assessed  for  street  improve- 
ige  did  not  violate  any  constitutional  ments  as  fronting  or  abutting  on  each 
proviaon.  street.    Springfield  v.  Green,   120  111. 

WathngUm.     I^egislative  determina-  269,  274,  276;  Wilbur  v.  Sprin^eld, 

tioD  as  to  the  limits  of  a  taxing  dis-  123  111.  305,  400;  Des  Moines  v.  Dorr, 

trict  and  that  the  property  thorein  is  31  Iowa,  89;  Morrison  v.  Hcrshire,  32 

benefited  is  final  and  cannot  be  re-  Iowa,  271;  Lawrence  v.  Killam  11  Kan. 

Tiewed  by  the  courts.     Hence,  assess-  499,   511;    Anderson  v.  Bitzer   (Ky.), 

ments  by  the  front  foot  rule  are  vahd.  49  S.   W.  Rep.  442;  Elder  v.  CassiUy 

Northern  Pac.   R.  Co.  v.  Seattle,  46  (Ky.),  54  S.  W.  Rep.  836;  Nowlen  v. 

Wash.  674.    See  also  Seattle  v.  Kel-  Benton  Harbor,  134  Mich.  401;  Mo- 

W»r,  195  U.  S.  351.  berly  v.  Hogan,  131  Mo.  19;  ColUer's 

West   Virginia.    An    assessment    by  Estate  v.  Western  Pav.  &  Supply  Co., 

Ae/ron//oo^  for  the  cost  of  paving  side-  180  Mo.  362,  377;  People  v.  Adams, 

walks  is  held  to  result  in  a  fair  ap-  18  N.  Y.  Supp.  443;   Michener  t^.  Phila- 

portionment  and  tq  be  constitutional,  delphia,   118  Pa.  535;  Weeks  v.  MU- 

Wilson  p.  PhiUppi,  39  W.  Va.  75.     So,  waukee,    10  Wis.  242,  258.     See  also 

too,  a  statute   which  authorizes   the  Martin  v.  Wagner,  120  Cal.  623;  Wolf 

municipality    to   assess   two-thirds  of  v.  Keokuk,  48  Iowa,   129;  Wolfort  v. 

the  expense  of  paving  a  street  and  the  St.    Louis,    115   Mo.    139:   Seibert  v. 

wbole  expense  of  a  sewer  against  the  Tiffany,  8  Mo.  App.  33;  Allen  v.  Kren- 

abutting   property    in    proportion    to  ning,  23  Mo.  App.  561.     But  in  Ohio 

frontage  is  constitutional  and  valid,  a  peculiar  rule  has  been  adopted  by  the 

IVtfkenburg  v.  Tavenner,  42  W.  Va.  courts.    When  the  statute  authorizes 

488.    An    assessment    of    two-thirds  an  assessment  for  a  street  improve- 

of  the  cost  of  paving  a  street  in  pro-  ment  "by  the  front  foot  of  the  property 

portion  to  frontage  was  held  not  to  bounding  and  abutting  on  the  improve- 

violate  either  the  Fourteenth  Amend-  ment''  regard  must  be  had  to  what  is 

ment  to  the  Federal  Constitution  or  the  the  real  front  of  the  property.    This 

pvovisioDs  of   the  State  Constitution,  is  a  question  of  fact  to  be  determined 

Dancer  p.  Mannington,  50  W.  Va.  322,  by  the  manner  in  which  it  is  laid  out 

327.   This    case    was    decided    sSter  or  improved  by  the  owner.    If  a  lot 

Norwood  V.  Baker,  172  U.  S.  269,  but  abuts  lengthwise  on  the  improvement 

makes  no  reference  thereto.  but    fronts    breadthwise    on    another 

Wyoming.    Special    assessment    for  street  and  not  on  the  improvement. 

Kwer  imposed  in  proportion  to  area  the  lot  should  be  turned  around  ana 

ef  property  held  to  be  constitutional  deemed  as  fronting  breadthwise  on  the 

m  vJjki.     McGarvey   v.    Swan,    17  improvement  and   assessed  according 

Wyo.  120.  for  the  number  of  feet  front  on  the 

ConstrueUan     of    word     ** fronting.**  improvement  which  it  would  have  in 

Aotbority  to  pave  a  highway  at  the  that  case  and  no  more.    Haviland  t;. 
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which,  in  these  States,  are  r^arded  as  underlying  all  special 
assessments.  Thus,  it  b  held  in  a  number  of  States,  including 
Georgia,  Massachusetts,  Nebraska,  New  Jersey,  Ohio,  and  Texas, 
that  a  special  assessment  implies  that  the  property  specially  as- 
sessed is  actually  benefited,  that  the  assessment  can  only  be  made 
when  such  benefit  exists  in  fact,  that  the  amount  of  the  assessment 
cannot  exceed  the  amount  of  the  special  and  peculiar  benefit,  and 
that  the  property  owner  is  entitled  to  a  hearing  upon  the  question 
whether  his  property  is  so  benefited.^ 

Ck>liimbus,  50  OUo  St.  471 ;  Cherington  Vansickle,   72   N^.   105,   110;  Wead 

V,  Ck>liimbus,  50  Ohio  St.  475;  Sandrock  v.  Omaha,  73  Neb.  321,  325;  Tidewater 

V,  CJolumbus,  51  Ohio  St.  317;  Toledo  CJo.  v.  Coster,  18  N.  J.  Eq.  518:  S^ 

V.  Sheill,  53  Ohio  St.  447;  Metcalf  v.  v.  Fuller,  34  N.  J.  L.  227;  Defawaie, 

Carter,  19  Ohio  Cir.  Ct.  Rep.  196.    As  L.  &  W.  R.  Co.  v.  Passaic.  37  N.  J.  L 

to  rule  for  the  assessment  of  a  triangular  137;  Agens  v.  Newark,  37  N.  J.  L.  415; 

lot  in  Ohio,  see  Tompkins  v.  Norwood,  State  v.  Fuller,  39  N.  J.  L.  576;  WaUi 

18  Ohio  Cu-.  Ct.  Rep.  883.  v.  Barron,  61  Ohio  St.  15;  Dayton  t. 

When  the  cost  of  an  improvement  Bauman,  66  Ohio  St.  379,  3i93;  Chicago 

is  to  be  assessed  on  the  lots  bordering  &  E.  R.  Co.  v.  Keith,  67  Ohio  St.  279, 

or  fronting  on  the  street  and  only  a  292;  Hutcheson  v.  Storrie,  92  Tex.  685. 

part  in  width  of  the  street  is  improved,  See  also  Mann  v.  Jersey  City,  24  N.  J. 

the  lots  upon  each  side  of  the  street  L.  662:  Chamberlain  v,  Cleveland,  34 

must  be  assessed  althoush  the  improved  Ohio    St.    551.    Index  —  Draint;    It- 

part  lies  on  one  side  of  the  centre  of  the  rigalion;  Levee. 

street.    Indianapolis  &  V.  R.  Co.  v.       Illinois.    In  this  State  the  Condi- 

Capitol  Pav.  &  Const.  Co.,  24  Ind.  App.  tution  makes  express  provision  for  the 

114;  Klein  v.  Nueent  Gravel  Co.  (Ind.  delegation  to  cities,  towns,  and  viUam 

App.),  66  N.  E.  Rep.  486;  Morrison  v.  of  the  power  to  make  improvcmentsby 

Hershire,  32  Iowa,  271,  276;  Muscar  special  assessment  or  special  taxation 

tine  V.  Chicago,  R.  I.  &  P.  R.  Co.,  88  of  contiguous  property,  or  otherwise. 

Iowa,  291.    See  also  Drake  v.  Grout,  As  construed  by  the  courts,  this  con- 

21  Ind.  App.  534.  stitutional    provision    is    regarded   as 

*  Speer  v.  Athens,  85  Ga.  49;  At-  authorizing  special  taxation,  e.  g.,  by 

lanta  v.  Gate  City  St.  R.  Co.,  80  Ga.  frontage,   as  a  distinct  ana  separate 

276;  Atlanta  v.  Hamlein,  96  Ga.  381;  form  of  local  assessment,  clearly  di*- 

Weed  V.  Boston,  172  Mass.  28;  White  tinguishable  from  sp)ecial  assessment. 

V.  Gove,   183  Mass.   333,  335;  Scars  But   special   assessments,    strictly  so- 

V.    Boston,    173    Mass.  ^71;    Sears   v.  called,  must  be  imposed  in  proportioD 

Boston    St.  Com'rs,   173    Mass.    350;  to  the  benefits  and  the  property  owner 

Boston  v.  Boston  &  A.  R.  Co.,  170  is  entitled  to  a  hearing  thereon.    See 

Mass.  95;  Dexter  v.  Boston,  176  Mass.  postf  §  1439.  In  view  of  the  fact  that  the 

247,  251;  Lorden  v.  Coffey,  178  Mass.  Constitution  of  this  State  recogniiefl 

489;   Harwood  v.  Boston  St.  Corners,  special   taxation    (which   includes  as- 

183  Mass.  348;  Edwards  v.  Bruorton,  sessments  in  proportion  to  frontage) 

184  Mass.  529,  530;  Cheney  v.  Beverly,  as  a  distinct  method  of  taxation,  the 
188  Mass.  81;  Harwood  v.  Donovan,  Constitution  of  Illinois  and  the  ded- 
188  Mass.  487,  489;  Tappan  v.  Boston  sionsof  the  court  thereunder  are  sep- 
St.  Comers,  193  Mass.  498;  Smith  v.  arately  considered  and  discussed.  Sec 
Boston^  194  Mass.  31,  33;  Corcoran  v.  post^  §  1439. 

Cambndgc,  199  Mass.  5.  13;  Hanscom  Massachusetts.  In  Sears  v.  Boston 
V.  Omaha,  11  Neb.  37;  Cain  v.  Omaha,  St.  Com'rs,  173  Mass.  350,  a  sewei 
42  Neb.  120;  Smith  v.  Omaha,  49  assessment  was  authorized  by  statute 
Neb.  883,  892;  Equitable  Trust  Co.  v.  to  be  based  on  a  consideration  of  the 
O'Brien,  55  Neb.  735,  737 ;  Medland  v.  necessity  for  the  Works  as  caused  b\ 
Connell,  57  Neb.  10;  Portsmouth  Sav.  the  estate  assessed,  the  amount  oi 
Bank  v.  Omaha,  67  Neb.  50,  60;  Med-  use  thereof,  the  benefit  received  there- 
land  V,  Linton,  60  Neb.  249;  Neal  t;.  from,  the  amount  of  assessment  for  fl 


§1437  SPECIAL  ASSESSMENTS  2531 

In  some  States  constiiviional  provisions  are  to  be  found  which, 
either  expressly  or  by  construction^  are  inconsistent  with  assess- 
ments in  proportion  to  frontage  or  .according  to  area,  or,  if  they 
permit  such  assessments,  require  that  they  do  not  exceed  the  spe- 
cial benefits  to  the  property  assessed.^    And  in  some  States  also, 

ewer  paid  by  any  owner  of  the  estate,  to  be  assessed.    Followed  in  Harwood 

lod  the  length  of  time  since  such  pay-  v,  Boston  St.  Com'rs,  183  Mass.  S48. 

ment.    The  statute  was  held  uncon-       Nthraska.    The  Constitution  of  1875, 

rtitutional  as  taking  into  consideration  art.  ix.  §  6,  which  authorizes  the  legis- 

other  matters  than  special  and  peculiar  lature  to  confer  upon  cities,  towns,  and 

(Moefits  to  the  estate  assessed,  and  as  villages  "power  to  make  local  improve- 

BOt  confining  the  benefits  to  be  con-  ments  by  special  assessment  or  special 

■dered  to  special  and  peculiar  benefits  taxation    of   property    henefitedf      has 

to  the  estate.    Knowlton^  J.,  said  that  been  construed  as  limiting  the  assess- 

necial   assessments    are    only    vaUd.  ments  thereby  contemplated  to  prop- 

wben    founded    upon    speoal    ana  erty   specially  benefited,   and   to   the 

peeoliar  benefits  to  the  property  from  amount  of  the  benefits  conferred  by 

the  expenditure  on  account  of  which  the    improvement.      See    cases    cited 

the  tax  is  laid,  and  then  only  to  an  above. 

imoant    not    exceeding    such    special       Ohio.    Under  the  provisions  of  the 

and  peculiar  benefits.      In  Dexter  v.  Constitution  of  this  State  that  com- 

Boston,  176  Mass.  247,  a  sewer  as-  pcnsation  for  property   taken   ''shall 

aenment  was   imposed  ^  according   to  oe  assessed  by  a  jury  without  deduc- 

ibitlmear  measurement  o{]the  land  Siong  tion  for  benefits  to  any  propierty  of 

the  sewer.    It  was  held  that  a  parcel  the  owner/'  compensation  paid  to  a 

which  received  but  little  benefit  from  land  owner  for  lands  taken  to  open  a 

I  turn  in  the  sewer  was  doubly  assessed  street  cannot  be  assessed  back  upon 

ud  that  the  statute  was  in  tliat  respect  the  lands  of  the  owner  remaining  after 

unooDstitutional.     In  Carson  v.  Brock-  such  taking,  nor  can  the  costs  and  ex- 

too  Sewerage  Com'n,  182  U.  S.  398,  penses  incurred  in  such  a  proceeding 

alTg  175  Mass.   242^  it  is  held   that  be   so  assessed.     The  compiensation, 

whether  the  owners  of  property  assessed  costs,  and  expenses  must  be  paid  out 

for  a  sewer  wiU  be  entitled  to  the  free  of  the  public  treasury.    Cincinnati,  L. 

OK  thereof  or  not  is  a  question  of  local  &  N.  K.  Co.  v.  Cincinnati,  62  Ohio 

policy;  that,  although  such  sewer  may  St.     465     (overruling     Cleveland     v. 

nave  been  built  by  special  assessments,  Wick,  18  Ohio  St.  sSs).     Nor  can  an 

the  legislature   may   require   persons  assessment  for  the  compensation  paid 

making  use  of  it  to  pay  a  reasonable  for  lands  taken  be  impo^d  upon  lands 

Bum  for  such  use;  and  that  when  an  benefited    although    owned     by    the 

ordinance  fixes  the  charges  to  be  paid  person  whose  lands  are  not  taken.     A 

for  the  use,  no  notice  of  an  assessment  special     assessment,     may,     however, 

therefor  need  be  given  to  the  property  be  made  for  the  improvement  of  street 

ownen.    In    Londen    v.    Cofifey,    178  surface.     Dayton  v.  Bauman,  66  Ohio 

Mass.  489.  land  was  assessed  for  layirijg  St.  379. 

^  a  highway.    The  statute  directed       Vermont.    It    has    been    said    that 

that  the  "assessable  cost  of  the  work  there   can   be   no   special   assessment 

done  under  said  order  shall  be  assessed  unless  the  property  is  specially  benefited. 

upon  the  several  parcels  of  land,''  the  Durkee  v.  Barre,  81  Vt.  530,  541,  citing 

amount  for  whicn  each  parcel  shall  Barnes  v.  Dyer,  56  Vt.  469;  Sowles  v. 

be  aasessed  to  be  determined  "in  ac-  St.  Albans,  71  Vt.  418.     But  an  assess- 

ewianoe  with  the  proportion  in  which  ment  in  proportion  to  frontage  is  not 

eud  board  shall  determine  that  the  necesssanly  invalid  imder  this  principle 

nid  parcels  are  increased  in  value.''  although  some  lots  may  be  deeper  and 

It  was  held  that  the  statute  was  un-  have  more  valuable  improvements  on 

constitutional,    that    it    directed    the  them  than  others.     Durkee  v.  Barre, 

«to  cost  to  be  assessed  irrespective  81  Vt.  530,  542. 
^  the  benefit,  and  that  the  proportion       ^  Alabama.  In  Montgomery  v.  Moore, 

^  the  increase  only  determined  the  140  Ala.   638,    a   paving    assessment 

^li^i&on  of  the  cost  and  not  the  amount  directed  to  be  prorated  according  to 
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either  by  express  statutory  provision  or  by  the  construction  adq)ted 
by  the  courts,  assessments  in  proportion  to  frontage,  while  reoog- 

the  frontage  of  abutting  property  was  ment.    The  legialature  having  provided 
sustained  as  valid  under  the  authority  for  the  improvement  district  and  the 
of  French  v.  Barber  Asphalt  Pav.  Ck>.,  manner  in  which  such  improvemenU 
181  U.  8.  324.    See  also,  and  compare,  shall  be  made  and  the  costs  thereof 
Mobile  V.  Dargan,  45  Ala.  310j  Irwin  ascertained,  when  the  district  is  ooli- 
te. Mobile,  57  Ala.  6,  9;  Binnmgham  stituted    by    the    designated   agents, 
V.  Klein,  89  Ala.  461 ;  Montgomery  v.  and  the  costs  of  the  improvement  are 
Birdsong,  126  Ala.  632;  Montgomery  ascertained   and   assessed,  it  will  be 
V.    Foster,    133    Ala.    587.    But    the  presumed  that  the  property  included 
ConstUvJbion  of  1901,  §  223,  expressly  m  the  district  is  benefited,  and  that 
forbids  special  assessments  ''in  excess  assessments  for  the  cost  of  the  im- 
of  the  increased  value  of  such  property  provements  do  not  exceed  the  benefit!." 
by  reason  of  the  special  benefits  deriveil  See  also  Ritter  v.  Drainage  District, 
from  such  improvements.'^    This  pro-  78  Ark.  580,  584;  Driver  v.  Moore,  81 
vision  has  nothing  to  do  with  the  man-  Ark.  80,  84.     In  Mathews  v,  KimbaU. 
ner  in  which  the  assessment  is  appor-  70  Ark.  451,  where  the  court  foUoved 
tioned,  whether  by  the  front  foot  or  French  v.   Barber  Asphalt  Pav.  Co^ 
otherwise,  but  only  fixes  a  limit  beyond  181  U.  S.  324,  and  refused  to  enjom 
which  it  cannot  go.    Under  the  con-  the  collection  of  an  assessment  for  a 
stitutional     provision,     the     property  public  park,  the  court  remarked,  "The 
owner  has  the  right  to  establish  in  mclusion  of  a  piece  of  real  property 
court,  if  he  can,  that  his  assessment  in  an   improvement  district  by  ci^ 
exceeds  the  constitutional  limit.     Har-  ordinance  is  at  least  prima  facii  pnd 
ton  ».  Avondale,   147  Ala.  458,  468.  that  it  will  be  benefited  by  the  proposed 
See  also  Inge  v.  Board  of  Public  Works,  improvement."      But  the  CoftitUutie^ 
135  Ala.  187.  of  this  State  directs  that  special  aaseBS- 
Arkanaas.    In  this  State  there  are  ments  on  real  property  for  local  im- 
dida  to  the  effect  that  special  assess-  provements  in  towns  and  cities  '*  shall 
ments  must  be  founded  on  and  cannot  be   ad   valorem   and    uniform."    Aik. 
exceed  the  special  benefits.     In  Stiewel  Const.    1874,   art.   xix.    §  27.    As  to 
V,  Fencing  District,  71   Ark.   17,  27,  the   construction   and    application  of 
Woodf  J.,  said:   "Special  assessments  the   constitutional   provisions  of  tlus 
for  local  improvements  find  their  only  State,  see  ante,  §  1366.    It  has  been  said 
justification  in  the  peculiar  and  special  that  the  constitutional  provision  pe^ 
benefits  which  such  improvements  bo-  mits  a  special  assessment  to  be  niade 
stow    upon    the    particular  property  either  according  to  the  value  of  the 
assessed.     This  is  generally  recognized  property   itself,   or   according  to  the 
by    the    authorities.    Therefore,    any  value  of  the  benefit  to  the  property, 
statute    which    authorizes    an    assess-  Kirst  v.  Street   Imp.   I>ist.   No.  120, 
ment  greater  than  the  special  benefit  to  86  Ark.   1.     But  assessments  for    he 
the  property  would  be  unconstitutional,  improvement  of  streets  cannot  be  accofd- 
Whne  the  statute  under  consideration  ing  to  frorUage.     Monticello  v.  Banks, 
does  not  in  express  terms  Umit  the  48  Ark.  251,  following  Peay  v.  Little 
assessment  to  the  amount  of  the  ben-  Rock,  32  Ark.  31. 
efita    received,   that  must  necessarily       Minnesota.    In    this     State    it    is 
be    understood.     For    the    legislature  provided  by  the  ConstUxUion^  art.  ix. 
was   familiar   with   the   provisions  of  §  1,  that  "All  taxes  to  be  raised  in  this 
the  Constitution  of  the  United  States  State  shall  be  as  nearly  equal  as  may 
and  our  own  Constitution  forbidding  be,  and  all  property  on  which  taxes  ait 
any  person  to  be  deprived  of  property  to  be  levied  shall  have  a  cash  valuation 
without  due  process  of  law  and  without  and  be  equalized  and  uniform  through 
iust  compensation.     Our  statute  must  out  the  State;  protridedf  that  the  legp 
be  interpreted  as  if  these  provisions  lature  may,  by  general  law  or  speda 
were  written  in  it.     Therefore,  while  act,  authorize  municipal  corporations 
the  statute  permits  the  cost  of  the  im-  to  levy  assessments  for  local  improve 
provemcnt  to  be  assessed  against  the  ments    upon    the    property    frontini 
property,    it    must   necessarily    mean,  upon  such  improvements  or  upon  thi 
provided  such   cost  does  not  exceed  property  to  be  benefited  by  such  im 
the  benefits  received  by  the_improve-  provements,  or  both,  witlMnit  regarc 
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lind  and  permitted,  are  subject  to  the  right  of  the  properly  owner 

0  a  hearing  as  to  the  existence  of  benefits  and  to  have  the  assess- 
Mnt  limited  to  the  amount  of  the  special  benefit  conferred.^    When 

>ieuh  valuation  and  in  such  manner  the  court  considered  the  effect  on  a 

1  the  legiyslature  may  prescribe;  and  similar  water  tax  of  the  Fourteenth 
ymkd  further  that  for  the  purpose  of  Amendment  to  the  Federal  Constitu- 
■inymg  the  expenses  of  laying  water  tion  as  construed  in  Norwood  v.  Baker, 

SI  imd  supplying  any  city  or  munici-  172  U.  S.  269.  In  its  original  decision 
y  with  water,  the  legislature  may,  it  held  the  tax  invalid  as  not  limited 
r  genoral  or  special  law,  authorize  any  to  and  based  on  benefits  to  abutting 
ty  or  municip^ty,  having  a  popula-  property.  But  on  reargument,  al- 
so of  5,000  or  more,  to  levy  an  annual  though  adhering  to  the  principle  of 
X  or  assessment  upon  the  lineal  its  original  decision,  it  reversed  its 
ot  of  all  lands  frontins  on  any  water  ruling  on  the  strength  of  French  v, 
lin  or  water  pipe  laid  by  such  city  or  Barber  Asphalt  Pav.  Ck>.,  181  U.  S. 
unicipality."  The  first  clause  of  this  324,  and  held  that  the  tax  was  valid 
OTiBion  was  the  only  part  thereof  under  the  Fourteenth  Amendment  as 
the  Ck>nstitution  as  originally  well  as  under  the  State  Constitution, 
lopted.  the  remainder  thereof  having  This  latter  decision  was  followed  as 
xnadaed  by  amendment.  Under  that  to  a  similar  water  tax  in  State  v.  Mac- 
Boae  it  was  held,  before  amendment,  alester  College,  87  Minn.  165. 
lit  assessments  for  grading  streets  Virginia.  By  the  Constitution  of 
Aist  be  apportioned  on  the  basis  of  Virginia,  1902,  §  170,  it  is  provided 
le  valuation  of  the  property  and  that  ''No  city  or  town  shall  impose  anv 
ly  Other  form  was  prohibited.  Stin-  tax  or  assessment  upon  abutting  land- 
n  f.  Smith,  8  Minn.  366.  The  owners  for  street  or  other  public  local 
ioDBtitution  was  then  amended  by  improvements,  except  for  making  and 
icb^  the  first  proviso.  It  was  held  improving  the  walkways  upon  then 
lit  this  proviso  did  not  reject  the  existing  streets,  and  improving  and 
rinciple  Uiat  taxes  should  "be  as  paving  then  existing  alleys,  and  for 
eirly  equal  as  may  be,''  and  hence  either  the  construction,  or  for  the  use 
iiife  the  legislature  could  authorize  of  sewers;  and  the  same  when  imposed 
n  asBessment  according  to  frontage,  shall  not  be  in  excess  of  the  particular 
idi  an  assessment  could  not  be  made  benefits  resulting  therefrom  to  such 
n  any  plsm  that  disregarded  actual  abutting  landowners.  Except  in  cities 
enefits.  Noonan  v.  Stillwater,  33  and  towns,  no  such  taxes  or  assessments, 
Gnn.  Id8;  State  v,  Hennepin  County  for  local  improvements,  shall  be  im- 
lirt.  Ct.,  33  Minn.  235,  244;  State  v.  posed  on  abutting  landowners.''  In 
amsey  County  Dist.  Ct.,  33  Minn.  Adams  t;.  Roanoke,  102  Va.  53,  it  is 
)5,  306;  Hennepin  County  v.  Bartle-  said  that  if  the  property  owner  is  g^ven 
n.  37  Minn.  343.  See  also  State  a  hearing  by  statute  as  to  the  fact  and 
R^  38  Minn.  371;  In  re  Nor  on,  the  amount  of  benefits,  that  is  all  that 
l!i£um.  542;  State  V.Norton,  63  Minn,  he  can  ask.  A  front  foot  assessment 
)7.  In  State  v.  Pillsbury,  82  Minn,  of  one-half  of  the  cost  of  the  improve- 
S9,  a  sewer  assessment  levied  at  a  ment  does  not  necessarily  violate  the 
it  rate  per  lineal  foot  without  regard  fundamental  principle  of  assessment 
» benefits,  or  actual  cost  of  construe-  only  for  benefits,  nor  is  it  violated 
on,  and  without  a  hearing,  was  held  because  one  piece  of  property  of  smaller 
>  be  unconstitutional  both  under  the  value  is  required  to  pay  more  than  an- 
ite  Constitution  and  under  the  Four-  other  of  greater  value.  See  also  Viol- 
<nth  Amendment.  But  compare  lett  t;.  Alexandria,  92  Va.  561. 
ite  V,  Ramsey  County  Dist.  Ct.,  80  ^  lUinais.  In  this  State  assessments 
Sun.  293.  IJnder  the  second  pro-  by  the  front  foot  are  justified  under  a 
10  it  was  held  in  State  v,  Lewis  Co.,  special  constitutional  provision  quoted 
!  Minn.  87,  that  a  statute  authorizing  supra^  authorizing  cities,  towns,  and 
t  levy  of  a  tax  of  ten  cents  per  lineal  villages  to  make  local  improvements 
ot  for  water  mains  and  closely  fol-  by  special  assessment  or  by  special 
ting  the  constitutional  provision  taxaiion  of  contiguous  property ,  or  other- 
H  valid  under  the  State  Constitution,  wise.  As  construed  by  the  courts, 
State  V.  Lewis  Co.,  82  Minn.  390,  this  constitutional  provision  does  not 
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the  rule  is  adopted  that  a  special  assessment  can  only  constUutm- 
ally  be  impost  when  it  b  based  upon  and  does  not  exceed  the 

^ve  a  property  owner  whose  property  v.  Pendleton,  154  Ind.  652,  it  wu  aaid 
IS  specially  taxed  a  right  to  a  hearing  that  the  power  to  assess  by  the  fhmt 
upon  the  question  of  the  benefits,  but  foot  absolutely  and  irrespective  of  the 
the  nile  has  been  changed  by  statute  benefits   was   not   conferred  by  anv 
which  declares  that  no  spedal  tax  shall  statute  of  the  State.    In  Indiaoapohi 
be  levied  ^'in  an  amount  in  excess  of  v.  Holt,  155  Ind.  222,  236,  the  court 
the  special  benefit  which  such  propertv  said  that  if  the  statute  then  before  the 
shall  receive  from  such  improvement,"  court  (which  authorized  a  front  foot 
and  provides  that  the  property  owner  assessment)    prohibited    or    excluded 
shall  have  a  ri^ht  to  a  hearing,  upon  the  consideration  of  benefits  and  the 
the  question  of  benefit  and  the  amount  apportionment  of  the  cost  with  refe^ 
of   tne   special   tax.      See   Palmer   v.  ence  thereto,  the  statute  would  be  void; 
Danville,  166  111.  42;  Hull  v.  People,  but  the  court  construed  the  statute 
170  111.  246;  Birket  v,  Peoria,  185  111.  as  authorizing  a  prima  facie  asseasmeDt 
369;  Mercy  Hospital  v.  Chicago,  187  only,  which  was  not  exclusive  of  the 
111.  400;  Peru  v,  Bartels,  214  lU.  515;  right  of  the  municipality  to  make,  or 
East  St.  Louis  v.  Illinois  Cent.  R.  Co.,  of  the  owner  to  have  the  assessment 
238  111.  296.    Assessments  by  the  front  made  to  conform  to  the  bendfits.   See 
foot  under  the  Constitution   of  this  also  Indianapolis  v.  Heltzel,  157  Ind. 
State  are  specially  considered  in  §  1439,  703.    In  Martin  v.  Wills,  157  Ind.  153, 
post.  the  court  said  that  French  r.  Baiber 
Indiana,    When  the  question  first  Asphalt  Pav.  Co.,  181  U.  S.  324,  con- 
came   before   the   Supreme   Court   of  clusively  decided  that  an  assessment 
Indiana,  after  the  decision  of  Norwood  by  the  front  foot  did  not  violate  the 
V.  Baker,  172  U.  S.  269.  that  court  ex-  Fourteenth  Amendment  to  the  Federal 
pressed  the  opinion  tnat   under  the  Constitution,  but  that  it  left  the  law 
State  Constitution  an  assessment  ar-  under  the  State  Constitution  untouched; 
bitrarily  by  the  front  foot  was  uncon-  it  held  that  as  the  statute,  as  construed 
stitutional,  and  that  assessments  can  by  the  court,  gave  the  ri^t  to  a  hearing 
only  be  laid  in  proportion  to  benefits;  on  the  question  whether  an  assessment 
but  it  held  that  the  statute  there  in  in  proportion  to  frontage  did  or  did  not 
question  (known  as  the  "  Barrett  Law")  exceed  the  benefit,  the  provisions  of  the 
only  provided  a  rule  of  prima  facie  State  Constitution  were  not  violated, 
assessment  by  the  front  foot,  and  that  It  has  also  been  held  in  this  jurischction 
such  assessments  were  subject  to  review  that  the  fact  that  the  assessment  is 
and  alteration  by  the  common  council  distributed    against    the    property  in 
or  board  of  trustees  of  the  municipality  proportion  to  frontage  does  not  neoes- 
upon  the  basis  of  special  benefits  re-  sarily  show  that  the  assessment  was 
ceived    from    the    improvement,    and  made  arbitrarily  and  without  renrd 
the  conunon  council  and  board  of  trus-  to  benefits  or  render  it  void.    Leeds  o. 
tees  not  only  had  the  power,  but  it  was  Defrees,  157  Ind.  392;  Wray  r.  Fry,  158 
their   imperative   duty,  to   adjust   an  Ind.  92, 95;  Brown  r.  Centred  Bermudez 
assessment  to  conform  to  the  actual  Co.,  162  Ind.  452:  Pittsburj^,  C,  C.  & 
special  benefits  accruing  to  each  of  the  St.  L.  R.  Co.  v.  Taber,  168  Ind.  419, 425. 
existing  property  owners.    Adams  v.       But    when    assessments  under  the 
Shelbyville,  154  Ind.  467,  468;  Defrees  "Barrett    Law"    against    "back-ljing 
».  Ferstl,  154  Ind.  695;  Taylor  ».  Craw-  property"    were    attacked    upon    the 
fordsville,    155  Ind.   403;  Schaefer  v.  ground  that  the  statute  ^ve  tne  back- 
Werling,  156  Ind.  704,  aff*d  188  U.  S.  iSing  owner  no  opportumty  to  be  heard 
516;  Martin  v.  Wills,   157  Ind.   153;  on  the  account  of  the  assessment  against 
Leeds  v.  Defrees,  157  Ind.  392;  Shank  him,  or  on  the  <]uestionof  speciMbene- 
V.  Smith,  157  Ind.  401;  Wray  v.  Fry,  fits  from  the  improvement,  the  court 
158  Ind.  92;  Hibben  v.  Smith,  158  Ind.  said  that  the  question  was  not  involved 
206{   aff'd  191   U.   S.   310;   Deane  v.  in  previous  cases,  and  that  what  was 
Indiana  Macadam  &  Const.  Co.,  161  said  in  Adams  v.  Shelbyville,  154  Ind. 
Ind.  373,  376;  Brown  v.  Central  Bermu-  467,  to  the  effect  that  a  law  which  makes 
dez  Co.,  162  Ind.  452,  459;  McKee  v.  no  provision  for  a  hearing  on  the  ques- 
Pendleton,  162  Ind.  667,  669;  Boyce  tion  of  special  benefits  viokUbed  the 
V.  Tuhey,  163  Ind.  202, 210.   In  McKee  Fourteenth  Amendment  to  the  Federal 
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I  and  peculiar  benefits  to  the  property  assessed,  assessments 
3d  in  proportion  to  frontage  are  regarded  as  violating  the 
nental  principle  and  as  invalid,  if  they  are  made  solely  in  pro- 
1  to  frontage,  and  it  does  not  appear  that  the  special  benefits 
property  were  considered,  or,  if  it  is  not  in  substance  found, 
le  property  is  equally  and  uniformly  benefited  in  proportion 
itage.^    But  the  mere  fact  that  a  computation  shows  diat  the 

ution    was    clearly   dicta,  and  doubtful  benefit  and  probable  spoli- 

f  following   Frencn  v.   Barber  ation  as  required^  the  interference  of  a 

>  Pav.  Co.{  181  U.  S.  324,  and  court  of  equity,  and  the  collection  of 

leB  immediatehr  succeeding  it,  the    tax    was    enjoined.    Atlanta    v. 

oting  from  Webster  v.  Fargo,  Hamlein,  96  Ga.  381. 
S.  394.  395 J  ''that  it  is  within       Massachusetts.  The  rule  stated  in  the 

rer  of  tne  legislature  of  the  State  text  is  the  rule  in  Massachusetts.  Seethe 

te  special  taxing  districts,  and  cases  cited  above  as  to  the  fundamental 

Se  the  cost  of  local  improvement,  principles  of  special  assessments.     In 

e  or  in  part,  upon  the  property  in  Weed   v.    Boston,    172   Mass.    28,   an 

tricts,  either  according  to  valu-  assessment  for  building  a  main  sewer 

r  superficial  area  or  m>ntagc.''  was    imposed    upon    the    petitioner's 

Pittsburg  Plate  Glass.  Co.,  163  land  according  to  the  lineal  measure- 

9.    This  decision  was  followed  ment.    The  petitioner's   land  was   of 

tained  by  the  Supreme  Court  of  little  value,  and  the  sewer  was  designed 

ited  States  in  Cleveland,  C,  C.  principally  for  draining  a  considerable 

.  R.  Co.  V.  Porter,  210  U.  S.  177,  territory   of   valuable    land   at   some 

k38Ind.  App.  226.    See,  to  the  distance.     The   sewer   was   not   con- 

feet,  Diven  v.  Burlington  Sav.  structed  in  a  street  or  way,  and  the 

0  Ind.  App.  678.  In  Spaulding  court  held  that  a  statute  authorizing 
,  167  Ind.  58,  67,  a  taxing  dis-  an  assessment  by  lineal  measurement 
r  the  construction  or  improve-  was  unconstitutional  when  applied  to 

1  gravel  roads  was  formed  con-  the  facts,  particularly  as  the  assess- 
>f  the  territory  within  one  and  a  ments  according  to  frontage  were 
es  on  either  side  and  within  one  grossly  disproportionate  to  the  benefits 
lalf  miles  of  either  end  of  the  to  the  lots.  The  court  said  that  the 
d  improvement.  The  statute  weight  of  authority  was  that  an  assess- 
stained  as  valid.  Monks,  J.,  ment  by  frontage  might  be  a  reasonable 
[t  is  settled,  as  a  general  rule,  mode  of  assessing  the  cost  of  a  sewer  in 
is  within  the  discretion  of  the  a  street  or  way  because  of  the  similarity 
ire  to  determine  what  property,  of  the  lots,  but  not  when  the  sewer  was 
jxls  its  location  with  respect  not  constructed  in  a  street  or  way.  or 
ocal  improvement  shall  be  as-  was  constructed  in  the  country.     But 

See  aJso  Edwards  v.  Cooper,  in  later  cases  the  principle  was  given 

I.  54,  66.  a  general  application,  and  assessments 

rgia.     If  an  assessment  accord-  in  proportion  to  frontage  without  refer- 

frontage  be  so  disproportionate  ence  to  the  benefits  were  held  to  be 

'alue  of  the  estate  that  the  levy  invalid.     See  cases  cited  above.    Thus, 

s  to  a  virtual  confiscation  of  in  White  f.  Gove,  183  Mass.  333,  a  sewer 

ler's  property,  the  assessment  assessment  by  frontage  was  held  to  be 

be  upheld  as  a  legal  or  valid  unconstitutional.     The   Massachusetts 

of  the  power  to  tax  for  the  Constitution    requires    that    the    legis- 

sment.     Thus,  where    property  lature  shall  "impose  and  le\'y  reason- 

upon    one  street    three    feet,  able  assessments,  rates,  and  taxes,"  and 

nother  street  seven  feet,   and  the  court  held  that  the    assessments 

third  street  407  feet,  and  the  could   not  exceed   the   benefits.     The 

jeet,  upon  which  the  greatest  court   pointed   out  that   the   case   of 

I  was,  was  paved  at  a  cost  of  French  v.  Barber  Asphalt  Pav.  Co.,  181 

21,  when  tne  estimated  value  U.  S.  324,  and  the  other  decisions  of 

property  was  only  $260,   the  the    United    States    Supreme    Court 

eld  that  it  was  such  a  case  of  following  it,  only  dealt  with  the  question 
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special  assessment  bears  an  exact  proportion  to  the  frontage 
property  assessed  is  not  sufficient  to  vitiate  it,  if  it  otherwise  a 

of  the  validity  of  the  assessments  under  that  the  assessment  should  not 

the  Federal  Constitution.    KnawUon,  the  benefit  to  the  estate  assess 

C.  J.|  said:  "As  was  pointed  out  in  assessments  on  vacant  and  unin 

Sears  v.  Boston,  173  Mass.  71,  and  as  and    on   entirely   difisimilar   p 

was  held  in  many  other  cases  before  were  said  to  be  invalid  as  v 

Norwood  V.  Baker  was  decided,  if  one  the  fundamental  principle  that  p 

is  required  to  pay  a  special  assessment  can  only  be  ass^sed  m  propo: 

upon  his  property  in  addition  to  the  the  benefits,  although  the  ass 

general    assessment    which    he    pays  in  the  particular  case  was  susts 

equally  with  every  one  else,  this  specUd  technical  groundb.    Corcoran  t 

assessment  cannot  be  properly  founded  bridge,  199  Mass.  5.      But  th 

upon   anything   but   benefits   to   the  does  not   appear  to  have   ui 

property.    If  he  pays  his  proper  pro-  adhered  stnctly  to  the  prind] 

portion  of  the  general  tax  and  then  assessments  can  only  be  foundt 

pays  a  special  assessment  greater  in  and  in  proportion  to  special 

amount  than  the  benefit  he  receives,  actually    received.    Thus  in   I 

his  entire  tax  is  excessive,  unreasonable,  Boston  Street  Com'rs,  180  Ms 

and     disproportional.     Hence,     under  279,  where  a  special  assessm< 

a    Constitution    which    requires    that  imposed  upon  property  for  1 

taxes  shall  be  proportional  and  reasonr  struction  and  alteration  of  stre< 

able,   a  system   which   imposes   upon  in  connection  with  the  South  1 

propertv  in  addition  to  its  proportional  Station,  it  was  argued  that  the  \ 

share  of  the  general  tax  a  special  assess-  er's  benefit  should  be  limited  to 

ment   without   an   equivalent   benefit  from  the  city's  expenditure  in 

is    unconstitutional."     In    Cheney    v.  tion  therewith,  and  that  expei 

Beverly,    188  Mass.  81,  it  was  held  for  that  purpose  by  the  railroi 

that  a  statute  which  provided  for  an  pany  could  not  he  consideret 

assessment  for  sewer  construction  ac-  court,  however,  held  that  this 

cording  to  frontage  or  area  should  be  so.  Holmes,  C.  J.,  saying  in  exp] 

construed  as  by  implication  requiring  of  the  basis  on  which  special 

that  ''in  no  case  shall  an  assessment  mentsarelaid,  "Itistobe  remc 

be  made  that  exceeds  the  special  benefit  that,  in  the  language  of  Chief 

received  by  the  estate  assessed,"  al-  Gray,  *The  estates  are  assessed 

though  the  statute  contained  no  ex-  the  benefit  conferred,  but  for  1 

{)ress   provision   to   that  effect.    The  of  the  public  improvement.*  . 

egislative   intent   was   deduced   from  benefit  is  referred  to  only  as  j 

the  general  scheme  of  the  improvement  tion  and  a  limit."     In  Smith  v, 

and    the    language    used.     See    also  ter,  182  Mass.  232,  a  statute  pi 

Corcoran  v.  Cambridge,  199  Mass.  5,  for  the  construction  of  a  sewe 

13.  directed  that  "Every  person 

The  court  has  held  that  street  sprink-  real  estate  upon  any  street  ii 

ling,  continuously  and  generally  made,  any  drain  or  sewer  ^lall  be  lai 

confers  a  special  benefit  upon  property  or  by  virtue  of  this  act,  and  u 

abutting  upon  the  street,  and  has  sus-  line  thereof,  or  whose  real  esU 

tained  assessments  therefor  in  propor-  be  benefited  thereby,  shall  pay 

tion  to  frontage.     There  were  no  facts  city  such  smn  as  the  mayor  an 

in  the  case  to  show  that  the  front  foot  men  shall  assess  upon  him  as  his 

rule  as  applied  to  the  situation  was  tionate  share  of  the  expenditur 

not  reasonable,  and  the  court  sustained  city  for  drains  and  sewers,"  v 

it  as  a  fair  apportionment.    Sears  v.  to  be  constitutional.     Holmes. 

Boston,  173  Mass.  71.     See  also,  to  said,  "When  the  legislature  \ 

the  same  effect,  Phillips  Academy  v.  templated  a  certain  region,  a 

Andover,   175  Mass.   118,   127;  Stark  be  supposed  to  have  acted  in  v 

V,  Boston,   180  Mass.  293;  Hodgdon  specific  scheme,  there  is  no  dou 

V.    Haverhill,    193    Mass.    327.     But  within  reasonable  limits,  it  ma 

subsequently    the    statute    pro\dding  mine  that  the  cost  of  an  inprc 

for  street  sprinkling  according  to  the  shall  fall  upon     a  designated 

front  foot  was  construed  as  requiring  and  may  fix  the  principiee  upo 
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dnt  tfie  assessment  was  in  fact  made  in  proportion  to  the  benefits, 
and  if  it  is  foimd  that  the  assessments  do  not  exceed  the  benefits.^ 

the  cost  shall  be  apportioned."    Citing  It  must  affirmatively  appear  that  the 

Kingman,  Petitioner,  153  Mass.  566;  assessment  is  not  in  excess  of  the  bene- 

Ficnch  V.  Barber  Ajsphalt  Pav.  Co.,  fits  conferred  upon  the  land.    Kings- 

181  U.  S.  324.  342,  343;  Parsons  v.  land  v.  Union  Township,  37  N.  J.  L. 

Dirtrict  of  Columbia,   170  U.  S.  45;  268;  Van  Houten  v.  Paterson,  37  N. 

Banman  v.  Ross,  167  U.  S.  548,  553.  J.  L.  412;  Passaic  v.  Delaware,  L.  &  W. 

He  further  said,  "It  may  deal  with  the  R.  Co.,  37  N.  J.  L.  538;  s.  c.  37  N.  J.  L. 

wbole  improvement    as    a   unit    and  137;  Simmons  v.  Passaic^  38  N.  J.  L. 

duuge  those  assessed  with  a  share  of  60;  Van  Solingen  v.  Harrison,  39  N.  J. 

the  total  expense.''     Citing  Butler  v,  L.  51;  Hutton  v.  West  Orange,  39  N.  J. 

Woroester,  112  Mass.  541,  555;  Dorgan  L.  453;  Buess  v.  West  Hoboken.  51 

9.  Boston,    12    Allen    (Mass.),    223;  N.  J.  L.  267;  Pardee  v.  Perth  Amboy, 

LeoDiiDSter  v,  Conant,  139  Mass.  384,  57  N.  J.  L.  106,  109;  Hendrickson  v. 

3S8;  SeaiB  v,  Boston  St.  Com'rs^  180  Point  Pleasant.  65  N.  J.  L.  535;  Poil- 

Maas.  274,  278:  Parsons  v.  Distnct  of  Ion  v.  Rutherford.  65  N.  J.  L.  538; 

Columbia,  170  U.  S.  45.    He  concluded  Butler  v.  Montclau-,  67  N.  J.  L.  426; 

that  "The  legislature  determined  that  Allison  Land  Co.  v.  Tenaply,  68  N.  J.  L. 

the  real  estate  on  the  line  of  the  sewers,  205 ;  Rosell  v.  Neptune  City,  68  N.  J.  L. 

together  with  possibly  some  other  land,  509;    Eaaen  v.   Cape   May,   77  N.   J. 

vMiId  be  benefited  as  a  whole  to  the  L.  361 ;  72  Atl.  Rep.  49.     It  has  been 

extent  oi  the  charge  put  upon  it.''    He  held  that  an  assessment  which  is  made 

added  that  it  was  not  necessary  to  by  frontage  only  does  not  comply  with 

oooaider  how  far  the  legislature  might  charter  requirements  that  the  assess- 

authorize  an  iifferior  bxiy  to  create  a  ment  shall  be  made  in  proportion  to 

ipecial  taxing  district.  the    benefits.    Mann    v.    Jersey    City, 

N^fmska,     In  this  State  it  is  held  24  N.  J.  L.  662;  Ogden  v.  Hudson,  29 

tiiat  in  order  to  sust^  a  levy  of  special  N.  J.  L.  104;  Tims  v.  Newark,  25  N.  J. 

taxes  by  the  frontage  of  lots  within  L.  399;  Hampson  v.  Paterson,  36  N.  J. 

the  taxing  district,  it  must  affirmatively  L.  159 ;  Baxter  v.  Jersey  City,  36  N.  J.  L. 

appear  from  the  record  that  the  city  188.     Assessments   upon   vacant   lots 

eoiindl  or  other  authorities  found  that  for    water    rates    held    void,    because 

the  benefits  were  equal  and  uniform  imposed  without  reference  to  benefits 

as  to  all  lots  and  trstcts  to  be  affected  or  to  the  value  of  the  land.     Culver  v. 

by  tbe  proposed  improvement.    John  Jersey  City,  45  N.  J.  L.  256;  Prov. 

t.  Connell,  64  Neb.  233,  237;  s.  c.  71  Inst,  for  Sav.  v,  Allen,  37  N.  J.  Eq.  36. 

Neb.  10,  modifying  8.  c.  61  Neb.  267;  See,  more  fully,  supra,  §  1435. 
Portsmouth  Sav.  Bank  v.  Omaha,  67       Ohio.    An  assessment  by  the  front 

Neb.  50,  61 ;  Morse  v.  Omaha,  67  Neb.  foot  is  invalid  if  made  without  refer- 

426.     See  also  Smith  v.  Omaha,  49  ence  to  the  benefits  or  in   apparent 

Neb.  883;  Medland  v.  Linton,  60  Neb.  excess  thereof.    Walsh  v.  Barron,  61 

249,  263.       Constitutional    provision  Ohio  St.   15. 
quoted  supra.  Texas.    Prior  to  Norwood  v.  Baker, 

ffew  Jersey.    A   front  foot  assess-  172  U.  S.  269,  assessments  bv  the  front 

Dwit  appearing  to  be  impc^^  without  foot  were  held  to  be  valid.     Round- 

»  oonaderation  of  the  benefits  is  re-  tree  v.  Galveston,  42  Tex.  613;  Allen  v. 

laided  as  arbitrary  and  invalid.     Sigler  Galveston,    51    Tex.    302;    Taylor    v. 

••  Puller,  34  N.  J.  L.  227;  Agens  v.  Boyd,  63  Tex.  533;  Adams  v.  Fisher, 

Newark,  37  N.  J.  L.  415;  New  Bruns-  63  Tex.  651;  s.  c.  75  Tex.  657;  Texas 

^  Rubber  Co.  v.  New  Brunswick  Transportation  Co.  v.  Boyd.  67  Tex. 

8t.  Com'rs,  38  N.  J.  L.  190;  Cronin  v.  153;  Harrell  v.  Storrie  (Tex.  Civ.  App.), 

Jersey  Citv,  38  N.  J.  L.  410;  Kirk-  47  S.  W.  Rep.  838.     But  after  Nor- 

Patrick  V.  New  Brunswick  St.  Com'rs,  wood  v.   Baker,  supraf   was   decided, 

42  N.  J.  L.  510;  Simmons  v.  Passaic,  it  was  held  that  an  assessment  by  the 

42  N.  J.  L.  524;  Doughten  v.  Camden,  front  foot,   which  was  imposed  upon 

^2  N.  J.  L.  461,  pev'g  71  N.  J.  L.  426.  abutting    lands    without    considering 


>  Engfiah  v.  Arizona,  214  U.  8.  359,   Walker  v.  Aurora,  140  111.  402,  411; 
^\  Springfield  v.  Sale,  127  HL  359;  Chicago  Sanitary  Dist.  v.  Joliet,  189 
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It  is  to  be  noted  that  in  New  Jersey,  where  the  rule  b  that  an  assess- 
ment by  frontage  not  appearing  to  be  laid  in  proportion  to  the 
benefits  is  invalid,  the  courts  make  a  distinction  in  the  case  of 
assessments  for  the  improvement  of  sidevxdka.  The  sidewalk  b 
regarded  as  subservient  to  the  estate  to  which  it  b  attached,  and 
essential  to  the  beneficial  use  of  the  premises ;  the  improvement  of  the 
sidewalk  b  a  burden  on  the  land,  and  an  order  of  the  municipal  au- 
thorities to  improve  the  sidewalk  b  deemed  to  be  a  police  regulation. 
Therefore,  the  expense  of  constructing,  paving,  or  repairing  side- 
walks may  be  imposed  upon  the  abutting  property.^ 

§  143S.    Front  Foot  AaseBsmentB;  Rule  in  PennBylvaiiia,  igi^Wgii^ 
Wisconsin.  —  In  Pcntisylvania,  cusessm^nts   in  proportion  to  fronir 

the   benefits,  violated    the    Constitu-'  tioned  to  the  benefits  to  the  property 

tion   of   the    State    as   well    as     the  assessed  and  does  not  exceed  them. 

Constitution    of    the    United    States.  Kettle  v,  Dallas,  35  Tex.  Civ.  App. 

Hutcheson   v.  Storrie,   92   Tex.    685.  632.     In  Texas^  in  a  case  in  which  it 

The   court   remarked    that    Norwood  was  not  necessary  to  decide  the  point, 

V.  Baker  laid  down  a  salutary    rule,  it  was  suggested  that  sidewalks  were 

But  it  is  within  the  power  of  the  leg-  an  exception  to  the  general  rule,  and 

islature  to  create  or  authorize  the  ere-  that  they  might  be  constructed  at  the 

ation  of  a  taxing  district,  and  impose  expense  of  abutting  owners.     Lents  v. 

the  cost  of  the  improvement  thereon,  Dallas,  96  Tex.  2^. 
provided    the    assessment   is   proper- 


HI.  270;  Leeds  v.  Defrees,  157  Ind.  392;  429;    Hennessy    v,    Dou^^    County, 

Wray  v.  Fry,  158  Ind.  92,  95;  Brown  99  Wis.  129:  Sanderson  ».  Herman,  108 

V.  Central  Bermudez  Co.,  162  Ind.  452;  Wis.  662;  Kersten  v.  Milwaukee,  106 

Pittsburgh,  C,  C.  &  St.  L.  R.  Co.  v.  Wis.  200;  Friedrich  ».  Milwaukee,  114 

Taber,   168  Ind.  419,  425;  Hedge  v.  Wis.  304,  308.    See  also  Sodety  for 

Des  Moines,  141  Iowa,  4;  119  N.  W.  Establishmg  Useful   Manufactures  v. 

Rep.  276;  Beck  v.  Holland,  29  Mont.  Paterson,  42  N.  J.  L.  616;  Central  New 

234;  Jersey  City  v.  Howeth,  30  N.  J.  L.  Jersey  Land  &  Imp.  Co.  v,  Bayonne, 

621,  529,  rev'g  30  N.  J.  L.  93;  Hand  v.  66  N.  J.  L.  297;  O'Reilley  v.  KmmtoD, 

Elizabeth,  30  N.  J.  L.  547,  550,  aff'g  114  N.  Y.  439;  DeUware  A  HTCania 

30  N.  J.  L.*176;  Pudney  v.  Passaic,  Co.  v.  Buffalo,  39    N.  Y.  App.  Div. 

36  N.  J.  L.  65;  Van  Solingen  v.  Harrison,  333,  aff'd  167  N.  Y.  589;  Ernst  v.  Kun- 

39  N.  J.  L.  51;  Hunt  v.  Rahway,  39  kle,  5  Ohio  St.  520;  Upington  p.  Oviatt, 

N.  J.  L.  646,  aff'g  40  N.  J.  L.  615;  Ray-  24  Ohio  St.  232;  Findlay  v.  Frey,  51 

mond  V,  Rutherford,  55  N.  J.  L.  441,  Ohio  St.   390;   Northern   Indiana  R. 

aflf'd  56  N.  J.  L.  340;  De  Witt  v.  Elizar  Co.  v.  Connelly,  10  Ohio  St.  169.    The 

beth,  56  N.J.  L.  119,  125;  Long  Branch  question   of   special   benefit   and   the 

Police  S.  &  Imp.  Com'n  v.  Dobbins,  61  property  to  which  it  extends  is  a  que»- 

N.  J.  L.  659;    Dean  v.  Paterson,  67  tion  of  fact.    English  v,  Arizona,  214 

N.  J.  L.  199;  Dooling  v.  Ocean  City,  U.  S.  359,  363. 

67  N.  J.  L.  215;  Shoemaker  v.  Cincin-        »  Agens  v.  Newark,  37  N.  J.  L.  415, 

nati,  68  Ohio  St.  603,  613;  Schroeder  423;  Van  Tassel  v.  Jersey  Qty,  37  N.  J. 

V.  Overman,  61  Ohio  St.  1;  Walsh  v.  L.   128;   Kirkpatrick   v.  New   Bruns- 

Sims,   65   Ohio   St.   211;   Fridman   v.  wick  St.  Com'rs,  42  N.  J.  L.  610.     But 

Norwood,  15  Ohio  Cir.  Dec.  258,  aflf'd  this  principle  does  not  apply  to  filling 

70  Ohio  St.   431;   New  Whatcom  v.  in  the  sidewalk;  that  is  i^arded  as  a 

Bellingham  Bay  Imp.  Co.,  16  Wash.  131;  part  of  the  improvement  ofthe  street. 

Alexander  v.  Tacoma,  35  Wash.  366;  Cronin  v.  Jersey  CSty,  38  N.  J.  L.  410. 
Hayes  v.   Douglas   County,   92   Wis. 
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age  are  by  die  settled  law  of  the  State  regarded  as  valid  for  certain 
improvements  and  under  certain  conditions.^  It  appears  to  be  the 
view  of  the  court  in  this  State  that  assessment  in  proportion  to 
froDtage  is  not  the  expression  of  a  principle  of  taxation,  but  is 
Bserely  a  convenient  method  in  the  builtrup  portions  of  cities  for  a 
practical  adjustment  of  proportional  benefits  and  a  reasonably 
certain  method  of  arriving  at  a  correct,  or  substantially  correct, 
result'  The  court  has  said  that  the  special  assessment  can  only 
be  imposed  upon  property  benefited,  apparently  making  the  ques- 
tion of  benefit  a  controlling  factor  in  the  validity  of  the  assessment' 
In  applying  this  principle,  as  an  assessment  according  to  the  front 
foot  rule  is  only  a  substitute  for  an  assessment  according  to  the 
actual  benefit,  it  can  be  enforced  only  so  long  as  it  furnishes  a  sub- 
stantially fair  and  equal  apportionment.  Hence,  when  it  ceases 
to  furnish  such  fair  and  equal  apportionment,  an  assessment  in 
conformity  to  this  rule  is  invalid  in  Pennsylvania.  Therefore,  in  the 
case  of  rural  and  farm  lands,  where  an  assessment  according  to 
frontage  will  lead  to  inequality  and  injustice,  it  is  not  within  the 
power  of  the  legislature  to  impose,  or  to  authorize  the  municipality 
to  impose,  an  assessment  for  the  cost  of  improving  a  highway  in 
proportion  to  frontage.^ 

'  Harrisburg  v.  McPherran,  200  Pa.  tion  of  the  city.    It  regarded  Norwood 

343.    See  also  O'Connor  v,  Pittsburgh,  v.  Baker,  172  U.  S.  269,  as  having  in- 

18  Pa.  187;  Kirby  v.  Shaw,  .19  Pa.  volved  the  question  of  eminent  domain, 

258;  Schenley  v,   Allegheny,   25   Pa.  and  as  beinj^  decided  upon  its  own  facts 

128;  Philadelphia  v.  Tryon,  35  Pa.  401.  and  presentmg  a  verv  oifTerent  question 

>  Hammett  v.  Philadelphia,  65  Pa.  from  that  before  the  court.    It  con- 

146, 151;  Michener  V.  Philadelphia,  118  sidered  the  facts  of  French  v.  Barber 

¥h,  535;   Harriaburg  v.   McCormick,  Asphalt  Pav.  Co.,  181  U.  S.  324,  to  be 

129  Pa.  213;  McKeesport  v.  Busch,  16o  plainly  applicable.    See  also  Franklin 

¥h,  46;  Wltman  v.  Reading,  169  Pa.  v,  Hancock,  204  Pa.  110. 
875,  3^;  Scranton  v.  Koehler,  200  Pa.        ^  See  leading  and  important  case  of 

126.    See   also   Fenelon's  Petition,  7  Hammett  v.  Philadelphia,  65  Pa.  146. 
Pk    175;    Pittsburgh    v.   Woods,   44       It  has  also  been  held  in  Pennsylvania 

Pk  113;  MdGronigle  t^.  Allegheny,  44  that    special    assessments    cannot    be 

Pk  118;  Magee  v.  Commonwealth,  46  imposed    when    the    improvement    is 

V%,  358;  Wray  v,  Pittsburgh,  46  Pa.  either  expressed  or  appears  to  be  for 

365;  Ferson's  Appeal,  96  Pa.  140;  Wolf  the  general  benefit.     Hence,  under  the 

9.  Philadelphia,  105  Pa.  25.  rule  in  this  State,  the  maintenance  of 

In   Hamsburg  v,   McPherran,   200  streets  and  highways  is  regarded  as  a 

Pa.  343,  afiTg  14  Pa.  Super.  Ct.  473,  an  public  duty  and  repairs  made  thereon 

asMflsment  for  paving  a  city  street  for  the  public  benefit,  and  such  mainte- 

with  asphalt  was  imposed  according  to  nance  and  revairs^  indudin^  repavingt 

frontage.  The  court  declared  that  it  re-  cannot  form  tno  foundation  for  a  special 

guded  the  ri^t  to  adopt  the  front  foot  assessment.     Hammett  v.  Philadelphia, 

rule  in  ^aapmnn^  the  cost  of  street  pav-  65  Pa.  146;  Protestant  Orphan  Asylum, 

mg  as  definitely  settled  in  Pennsylvania.  Appeal  of.  111  Pa.  135;  Wistar  v.  Phil- 

and  said  that  it  was  not  considerea  adelphia.    111     Pa.    604;     Morewood 

as  an  aaBeasment  irrespective  of  benefits  Avenue,  159  Pa.  20;  Fifty-fourth  Street, 

when  it  waa  applied  to  the  original  165  Pa.  8. 
paving  of  a  street  in  the  built-up  por-        ^  Washington  Avenue,  /2e,  69  Pa. 
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In  Michigan,  no  definite  rule  appears  to  have  been  reached  by 
the  courts,  although  by  the  decisions  of  that  State  it  is  dearijr  settled 

352;  Seely  v.  Pittsburgh,  82  Pa.  360,  sible  to  recede  or  to  break  through 

365;  McKeesport  v.  Soles,  165  Pa.  628;  them. 

B.  c.  178  Pa.  363;  Gilham  v.  Real  £s-  *'The  majority  opinion  in  that  case 

tatc  Title  Ins.  &  Trust  Co.,  203  Pa.  did  not  then,  and  this  opinion  does  not 

24,  26.    See  also  Philadelphia  v.  Rule,  now,  dispute  the  long-recognized  power 

93  Pa.  15;  Scranton  v.  Penns>'lvania  of  local  taxation  for  local  improvements, 

Coal  Co.,  i05  Pa.  445.  according   to  the   benefits   conferred; 

In  the  case  of  Washington  Avenue,  but  they  meet  and  (Mspute  departures 
69  Pa.  352.  it  was  held  to  be  beyond  the  from  that  power,  which,  if  recognized, 
power  of  tne  legislature  to  require  own-  will  end  in  the  overthrow  of  the  ri^t 
ers  of  farm  lands,  lying  within  one  mile  of  private  property.  Laws  which  cast 
on  either  side  of  a  public  highway,  to  the  burdens  of  the  public  on  a  few 
pay  for  improving  it  by  an  assessment  individuals,  no  matter  what  the  pr» 
upon  their  lands  by  the  acre.  The  tence  or  how  seeming  th^  anak)^ 
highway  in  question  was  seven  miles  to  constitutional  enactments,  are,  lo 
long,  and  was  not  within  the  bounds  of  a  their  essense,  despotic  and  tyrannical; 
municipality;  but  its  improvement  and  it  becomes  the  judiciary  to  stand 
and  management  was  placed  in  the  firmly  by  the  fundamental  law,  in 
hands  of  a  board  of  commissioners.  The  defence  of  the  general,  great,  and 
main  ground  on  which  the  decision  essential  principles  of  liberty  and  free 
was  based  was  that  the  improvement  government,  for  the  establishment 
would  be  a  general  public  benefit.  The  and  perpetuation  of  which  the  Con- 
secondary  ground  was  that  the  rule  of  stitution  itself  was  ordained." 
charging  t^nefits  by  frontage  could  In  Seely  v.  Pittsburgh,  82  Pa.  360, 
''apply  only  to  cities  and  large  towns  it  was  held  that  the  coat  of  paving  Penn 
when  the  ciensity  of  population  along  Avenue  in  Pittsburgh  which  extended 
the  street  and  the  small  size  of  lots  along  platted  lots  and  also  along  subur- 
make  it  a  reasonably  certain  mode  ban  and  unplatted  property,  couM 
of  arriving  at  a  true  result.  But  to  not  be  authorized  by  the  legislature 
apply  it  to  the  country  and  to  farm  to  be  assessed  by  the  frontage  rule, 
lands  would  lead  to  such  inequality  After  stating  the  cost  of  the  improve- 
and  injustice  as  to  deprive  it  of  all  ment  to  have  been  $350,000,  and  the 
soundness  as  a  rule,  or  as  a  substitute  character  of  the  avenue,  Agnew,  C.  J., 
for  a  fair  and  impartial  valuation  of  says,  with  emphasis:  "This  blending  of 
benefits  in  pursuance  of  law."  See  city  and  country,  of  city  lots  and  farm 
Weber  v.  Reinhard,  73  Pa.  370,  747.  lands,  of  the  residences  of  the  li\'ing 

In  the  opinion  in  the  Washington  and  the  graves  of  the  dead  [St.  MazVe 

Avenue   Case.    «itpra,    after   referring  Cemetery],  constitute  a  group  so  motley 

with  approval  to  Hammett  v.  Phila-  and  discordant,   a  series  so  wanting 

delphia,  65  Pa.  146,  Judge  Agnew  says:  in    similitude    and    uniformity,    that 

"Indeed,  I  consider  it  a  fortunate  cir-  the  frontage,  or  per-foot,  rule  cannot 

cumstance  that  that  case  came  up;  for  be  applied  to  it.     It  is     so  plainly, 

it  led  to  an  inquiry  into  the  power  of  palpably,   rankly,   and   ruinously   un- 

special  taxation,  which  was  in  danger  just,  it  must  be  pronounced  no  propei 

of  running  wold  by  insensible  degrees,  or  lawful  mode  of  special  taxation,  but 

and   leading,   before  we  had   become  an  injustice  so  gross  as  to  be  void 

aware  of  it,  mto  the  exercise  of  a  bastard  against  the  rights  of  the  property  ai 

power,  dangerous  to  the  right  of  private  protected  by  the  Bill  of  mghts." 

property,  and  violative  of  the  provi-  In  Allegheny  City  v.  Western  Penna 

sions  in  the  Bill  of  Rights  placed  there  R.  Co.,  138  Pa.  375,  the  court,  applyinjg 

for    its    protection.     In    questions    of  the  principle  that  if  the  property  ii 

pK)wer  exercised  by  agents,  it  is  some-  of  such  a  nature  that  it  cannot  bi 

times  the  misfortune  of  communities  benefited   it   cannot  be  subjected  tc 

to  be  carried,  step  by  step,  into  the  special  assessment,   held  that  a  rait 

exercise  of  illegitimate  powers,  without  road  right  of  way  cannot  be  benefited 

percei\'ing  the   progression,   until  the  by  the  paving  of  a  street,  and  cannot 

usurpations   became   so    firmly   fixed  be  assessed  therefor.    See  also  Juno- 

by  precedents  it  seems  to  be  impos-  tion  R.  Co.  v,  Philadelphia^  88  P^  424 
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that  assessments  by  frontage  for  street  paving  are  or  may  be  valid. ^ 
But  the  comrt  has  refused  to  apply  the  front  foot  rule  to  sewers  and 
other  improvements  when  assessments  for  these  purposes  are  levied 
accoiding  to  the  superficial  area  of  the  lots,  and  under  circumstances 
inconsistent  with  the  existence  of  any  benefit.^ 

PittflbiMh's    Petition,    138    Pa.   401.  *  Williams  v.  Detroit,  2  Mich.  560; 

43i    The  author    feels    constrainea  Motz  v.  Detroit,  18  Mich.  495:  Sheley 

to  Bay  that  unless  there  is  some  special  v,  Detroit,  45  Mich.  431;  Kalamazoo 

and  peculiar  restriction  in  the   Con-  v.    Francoise,    115    Mich.    554:    Cass 

Btitution  of  the  State,  such  a  broad  Farm  Co.  v.  Detroit,  124  Mich.  433, 

principle    and     such    a    constructive  436.  aff'd  181  U.  S.  396;  Detroit  v. 

limitation  upon  the  taxing  and  assess-  Parker,  181  U.  S.  399,  rev'g  103  Fed. 

ment  powers  of  the  State,  is  of  doubt-  Rep.  357. 

ful  constitutional  soundness.  And  it  In  Sheley  v,  Detroit,  45  Mich.  431, 
b  to  be  observed  that  the  court  has  Cooley,  J.^  speaking  of  paving  assess- 
not  uniformly  adhered  to  the  rule  that  ments.  said,  "If  anything  can  be  re- 
benefit  to  the  property  must  appear,  gfurdea  as  settled  in  municipal  law  in 
Thus,  in  Michener  v,  Philadelphia,  this  country,  the  power  of  the  Icgisla- 
118  Pa.  535,  540,  541,  it  was  saicl  ture  to  permit  such  improvements  and 
that  benefit,  direct  or  indirect,  is  pre-  to  direct  an  apportionment  of  the  cost 
wmed  to  the  taxpayer  or  his  property,  by  frontage  should  by  this  time  be  con- 
and  that  there  need  not  be  benefit  m  sidered  as  no  longer  open  to  contro- 
fact.  In  Harrisburg  v.  McCormick,  versy."  In  Cass  Farm  Co.  v.  Detroit, 
129  Pa.  213,  it  was  said  that  it  is  no  124  Mich.  433,  436,  the  Supreme  Court 
defence  to  the  enforcement  of  an  assess-  of  Michigan  said  that  it  should  be  in- 
ment  that  the  property  is  only  a  nar-  clined  to  follow  Norwood  v.  Baker,  172 
row  strip  along  a  street,  and  that  it  U.  S.  269,  if  that  were  a  paving  case, 
is  not  worth  the  amount  of  the  assess-  but  as  it  was  a  street  opening  case  it 
ment  which  is  demanded.  In  Witman  felt  bound  to  follow  its  own  decisions, 
p.  Reading,  169  Pa.  375,  379,  where  a  *  In  Thomas  v.  Gam,  35  Mich.  156, 
9wer  assessment  in  propartion  to  frontcLge  a  sewer  assessment  imposed  according 
was  involved,  the  trial  court  held  that  to  the  superficial  area  of  the  lots  within 
a  front  foot  assessment  was  invalid,  the  district  and  without  regard  to  the 
because  of  differences  in  the  value  of  special  or  probable  benefits,  was  held 
the  abutting  property,  but  this  deci-  to  be  void  and  unconstitutional.  The 
sion  was  overruled.  Mitchell^  J.,  said:  court  said,  per  Cooley^  C.  J.,  that  the 
"While  the  front  foot  rule  of  assess-  only  principle  which  justified  special 
inentj  it  is  truCj  does  not  express  a  assessments  is  that  those  enjoying  the 
principle  of  taxation,  but  merely  a  con-  benefits  shall  assume  the  burden.  The 
^ent  method,  yet  its  foundation  is  court  distinguished  paving  assessments 
not  in  uniformity  of  value,  but  in  uni-  as  founded  upon  the  presumption  that 
fonnity  of  benefit.  The  latter  is  not  the  benefit  to  lots  therefrom  is  gener- 
always  and  perhaps  not  generally  ally  in  proportion  to  the  frontage,  and 
dependent  on  the  former,  or  in  any  said  that  the  assessment  for  a  sewer 
fixed  ratio  to  it.  Properties  in  the  might  be  valid  if  confined  to  contiguous 
ttme  general  situation  are  presumed  lots  all  fronting  or  lying  near  the  street 
to  get  the  same  general  benefit  from  a  in  which  the  sewer  was  constructed 
oommon  improvement,  and  as  this  bene-  and  if  the  property  was  all  urban.  But 
fit  is  assessed  exclusively  on  property  that  was  not  the  case  before  the  court, 
abutting  on  the  line  of  the  improve-  The  statute  did  not  reouire  the  lands 
"Knt,  it  is  presumed  to  be  fairly  meas-  to  be  contiguous  to  each  other.  The 
ired  by  the  foot  frontage  of  the  prop-  lots  might  be  remote  from  the  sewer  and 
^y  on  that  line,  though  values  may  no  right  was  given  to  drain  into  the 
be  and  usually  are  very  different,  and  sewer,  and  there  was  no  distinction 
dependent  on  other  circumstances,  between  the  use  of  the  property  or 
roch  as  the  depth  of  the  lots,  the  build-  capability  of  improvement.  The  as- 
N?8  erected  upon  them,  the  use  to  sessment  was  not  confined  to  the  street 
which  they  are  put,  and  their  proximity  upon  which  the  sewer  was  laid,  the 
to  buoDees  centres,"  Ac.  particular  assessment  before  the  court 
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In  Wiscofimnf  also,  no  settled  principle  seems  to  have  been 
adopted,  but  in  sustaining  asaessments  according  to  frontage,  for 
sidewalks  and  sanitary  sewerSy  the  court  appears  to  have  referred 
the  authority  to  make  the  assessment  to  the  exercise  of  the  polioe 
power  rather  than  to  the  power  of  taxation.^ 

being  made  upon  property  on  a  parallel  proportion  of  the  ooet  to  be  levied 
street.  The  court  r^arded  the  aasess-  thereon,  but  that  it  was  implied  from 
ment  in  that  case  as  an  arbitrary  buiv  the  statute  in  question  that  the  sppor- 
den.  This  case  was  distinguished  in  tionment  against  the  property  btouU 
Shelcy  v.  Detroit,  45  Mich.  431,  433  be  according  to  benefits  thereto  and 
(a  street  paving  case),  where  Cocley,  limited  to  ihk  benefits.  See  also,  to  the 
C.  J.,  also  wrote  the  opinion,  as  having  same  effect,  Goodrich  v.  Detroit,  123 
no  relevancy  to  the  facts  of  that  case,  Mich.  559,  affd  184  U.  S.  432.  A 
the  court  saying,  ''There  was  an  at-  statute  of  Michigan  authorized  the 
tempt  in  that  case  to  apportion  a  sewer  jury  to  determine  the  anxnmt,  if  any, 
tAx  m  manifest  disregard  of  any  prin-  to  be  assessed  on  property  in  the  as- 
ciple  of  justice  or  equity.^'  In  Cass  sessment  district  to  meet  tHe  oompenaa- 
Farm  Co.  v.  Detroit^  124  Mich.  433,  tion  pud  for  lands  taken  for  opening  a 
435,  Thomas  v.  Gam,  sufra^  is  re-  street,  ''provided  such  property  in 
ferred  to  as  sustaining  the  principles  such  assessment  district  shall  in  no 
of  Norwood  v.  Baker,  supra^  but  is  dis-  case  be  assessed  for  less  than  one-half 
tinguished  as  involving  an  improve-  of  the  total  amount  so  awarded  as 
ment  for  sewer  purposes.  In  Auditor-  compensation.''  The  court  held  that 
General  v.  O'Neill,  143  Mich.  343,  a  the  legislature  had  no  power  to  fix  an 
sewer  assessment  was  held  to  be  invalid  arbitrary  percentage  of  the  cost  of  a 
because  it  conclusively  appeared  that  public  unprovement  to  be  imposed 
the  apportionment  did  not  correspond  upon  a  local  assessment  district  regard- 
to  actual  benefits,  although  the  officer  less  of  the  benefits  received,  and  that 
making  the  assessment  certified  that  the  statute  was  unconstitutional.  De- 
it  was  based  thereon.  In  Walker  v.  troit  v.  Judge  of  Recorder's  Court,  112 
Deftroit,  138  Mich.  639  (sewer  assess-   Mich.  588. 

ment),  it  was  held  that  the  certificate  ^  In  Meggett  v.  Eau  Claire,  81  Wis. 
of  the  officer  making  the  assessment  326,  it  wasneld  that  the  city  mighty 
that  it  was  imposed  according  to  bene-  under  its  charter,  apportion  tne  entin 
fit«  and  was  not  arbitrary  or  according  cost  of  a  sewer  ana  of  a  pavement  among 
to  the  area^  was  conclusive  of  the  ques-  the  several  lots  fronting  thereon  aiy 
tion.  But  m  this  case  no  facts  app€»EU^  cording  to  their  respective  frontages. 
inconsistent  with  the  certificate  of  the  In  determining  what  property  would 
officer.  In  Voigt  v.  Detroit,  123  Mich,  be  benefited  by  the  improvement  and 
547,  aff'd  184  U.  S.  115,  the  assessment  hence  should  be  assessed  therefor,  it 
was  imposed  for  constructing  a  street,  was  said  that  the  action  of  the  city 
The  tot^l  comj)en8ation  awarded  for  council  was  conclurive.  The  court, 
landH  taken  was  $73,732.  The  city  however,  did  not  discuss  any  under- 
council  decided  that  $49,155  was  the  lying  constitutional  question.  In  Chi- 
iust  proportion  of  the  compensation  to  cago,  M.  &  St.  P.  R.  Co.  r.  JanesviDe, 
be  paid  by  owners  of  property  em-  137  Wis.  7,  the  court  held  that  the  con- 
braced  in  the  assessment  ciistnct  es-  struction  of  a  sanitary  sewer  is  an  exer- 
tablishod  by  the  same  resolution  and  cise  of  the  police  power  for  the  benefit 
directed  an  assessment  accordingly,  of  the  public  health,  and  that  the  legis- 
No  notice  was  given  of  these  proc^d-  lature  might  by  statute  direct  an  aoscsi 
ings.  On  a  bill  to  enjoin  the  collection  ment  in  proportion  to  frontage  without 
of  the  assessment,  the  complainants  reference  to  the  benefits  to  i^utting 
made  no  claim  that  their  property  was  property.  Winslow,  C.  J.,  8aid,"So 
not  benefited  in  the  amount  claimed,  far  as  this  court  has  spoken  on  the  sub- 
nor  that  they  were  denied  a  hearing  ject,  it  has  sustuned  the  right  to  make 
as  to  the  apportionment.  It  was  held  sewerage  assessments  upon  the  front 
that  the  leg:islature  might  establish  or  foot  rute  without  regard  to  the  extent  of 
authorize  the  council  to  establish  an  the  benefits."  Citing  Meggett  v.  Eaa 
assessment  district  and  determine  the  Claire,  81  Wis.  326,  supra.     It  has  also 
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{1439.  Oonstitation  of  niinois;  Special  Aasessments ;  Special 
Tuitfan;  ftont  Foot  Bole.  —  In  Illinois  the  making  of  public  im- 
provements by  special  assessments  or  by  special  taxes  upon  the 
property  abutting  thereon,  or  benefited  thereby,  is  controlled  by 
ihi  peculiar  provisions  of  the  Constitution  of  that  State  as  construed 
by  tfie  courts.  The  Illinois  Constitution  of  1848  provided  that  the 
General  Assembly  should  provide  for  levying  a  tax  by  valuation  so 
that  every  person  and  corporation  should  pay  a  tax  in  proportion 
to  the  value  of  his  property.*  That  Constitution  also  provided  that 
'  ike  corporate  atUhoriiies  of  counties,  townships,  school  districts, 
cities,  towns,  and  villages  might  be  vested  with  power  to  assess 
and  collect  (axes  for  corporate  purposes,  such  taxes  to  be  uniform  in 
respect  to  persons  and  property  within  the  jurisdiction  of  the  body 
miposing  the  same.*  When  questions  involving  thQ  validity,  under 
this  Constitution,  of  assessments  for  improvements  levied  in  pro- 
fortion  to  the  frontage  of  the  abutting  property,  came  before  the 
Supreme  Court  of  Illinois,  that  court  recognized  and  applied  the 
general  principle  that  a  special  assessment  upon  a  particular  prop- 
erty must  be  founded  on  and  cannot  exceed  the  benefit  to  the  prop- 
erty from  the  improvement,  and  that  if  there  be  any  residue  of  the 

been  held  that  the  entire  cost  of  a  side-  authorize  the  municipality  to  require 
waik  may  properly  be  assessed  against  riparian  owners  to  dredge  a  channel  or 
the  adjoming  lot  without  reference  to  harbor  at  their  own  expense,  and,  in 
actual  benefits.  Hennessy  v.  Doug-  default  of  their  doing  so,  after  notice, 
ha  County,  99  Wis.  129,  154.  A  proceed  to  do  so  and  assess  the  cost  on 
■milar  assessment  was  sustained  in  the  riparian  owners.  The  court  said 
liBboD  Ave.  Land  Co.  v.  Lake,  134  Wis.  that  such  an  assessment  was  not  founded 
470,  where  the  court  held  that  the  upon,  or  in  proportion  to,  special  benefit, 
power  to  construct  sidewalks  was  a  antl  was  a  taking  of  property  for  public 
branch  of  the  police  power,  and  added,  use  without  compensation.  Citing 
"The  right  to  charge  the  expense  Norwood  v.  Baker,  172  U.  S.  269.  In 
against  the  property  does  not  depend  a  series  of  cases  it  has  been  held  that 
upon,  nor  is  it  limited  by,  the  confer-  where  assessments  for  local  improve- 
rag  of  Jbenefit  upon  the  property."  ments  are  required  by  statuie  to  be  made 
In  Chicago,  M.  &  St.  P.  R.  Co.  v.  Mil-  according  to  the  benefits  accruing  to 
waukee,  89  Wis.  506,  615,  it  was  held  each  parcel,  an  assessment  of  a  level 
that  railroad  tracks  are  not  so  benefited  rate  by  front  foot  rule,  while  not  neces- 
by  the  improvement  of  a  street  as  to  sarily  void,  will  be  held  to  be  invalid, 
Bustain  a  special  assessment.  Pinney.  unless  it  appears  that  the  assessing 
J.,  said:  "It  is  universally  conceded  board  has  considered  the  matter  and 
."  tluit  Buch  assessments  have  their  foun-  det<?rmined  that  the  benefits  are  in  fact 
elation,  rest  upon,  and  cannot  exceed  proportionate  to  the  frontage  of  each 
the  special  benefits  of  the  improvement  parcel.  Hayes  v.  Douglas  County,  92 
to  the  property  against  which  the  cost  Wis.  429;  Hennessy  v.  Douglas  County, 
of  its  construction,  to  that  extent,  Ls  99  Wis.  129;  Sanderson  v.  Herman,  108 
^[arged.  Such  an  assessment  cannot  Wis.  662;  Kersten  v.  Milwaukee,  106 
be  maintained  for  general  benefits  to  Wis.  200;  Friedrich  v.  Milwaukee,  114 
the  community  or  locality  resulting  Wis.  304.  308. 
from  the  work.^'  ^  lU.  Const.  1848,  art.  ix.  §  2. 

.  b  Lathrop  v,  Racine,  119  Wis.  461,        *  111.  Const.  1848,  art.  ix,  §  5. 
It  waa  held  that  the  legislature  cannot 
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cost  of  the  improvement  not  provided  for  by  such  special  assess- 
ments, such  residue  must  be  paid  from  general  taxation  or  from  the 
general  funds  of  the  municipality.     It  also  held  that,  under  the 
Constitution  of  1848,  there  did  not  exist,  either  in  the  legislature,  or 
in  the  corporate  authorities  of  cities  and  towns,  the  power  of  appor- 
tioning taxes  whether  of  a  general  or  of  a  local  character,  except 
upon  the  principle  of  equality  and  uniformity;    that  the  Constitu- 
tion manifestly  established  equality  and  uniformity  to  be  the  prin- 
ciple of  taxation  throughout  the  State  in  all  its  subdivisions  of  local 
government;    that  the  paving  of  a  street  or  the  making  of  a  side- 
walk was  not  merely  a  local  improvement,  but  was  also  a  matter 
of  public  benefit  extending  throughout  the  chartered  limits  of  the 
city  or  town  in  which  the  whole  population  were  interested  and 
should  be  charged  with  a  proportion  of  the  expense ;   and  that  the 
only  valid  mode,  under  the  provisions  of  the  Constitution  of  1848 
referred  to  above,  of  making  such  improvements  through  the  agency 
of  special  a^essments  was  to  assess  each  lot  for  the  special  bene- 
fits it  would  derive  from  the  improvement,  the  residue  of  the  cost 
to  be  paid  by  equal  and  uniform  taxation.    Hence,  an  assessment 
proportioned  to  the  frontage  of  the  abutting  property  was  held  to 
violate  the  constitutional  requirements  and  to  be  inv^id.^ 

But  in  the  present  ConstUviian  of  Illinois,  which  was  adopted  in 
1870,  the  constitutional  provisions  were  radically  modified  and  the 
rule  changed.  By  that  Constitution  it  is  declared,  as  in  the  Con- 
stitution of  1848,  that  "the  General  Assembly  shall  provide  such 
revenue  as  may  be  needful  by  levying  a  tax  by  valuation,  so  thai 
each  person  or  corporation  shall  pay  a  tax  in  proportion  to  the 
value  of  his,  her  or  its  property."  ^  It  is  also  provided  that  "the 
General  Assembly  shall  vest  the  corporate  authorities  of  cities, 
towns,  and  villages  with  power  to  make  local  imfrovemenis,  6j 
special  assessment,  or  by  special  ta^jcation  of  contiguous  property, 
or  otherwise.  For  all  other  corporate  purposes  all  municipal  cor 
porations  may  be  vested  with  authority  to  assess  and  collect  taxes 
but  such  taxes  shall  be  uniform  in  respect  to  persons  and  property 
within  the  jurisdiction  of  the  body  impasing  the  same."  '    The  Con- 

1  Chica^  p.  Lamed,  34  HI.  203  Greeley  v.  People,  60  111.  19,  21;  Lee  v 
(street  paving);  Ottawa  w.  Spencer,  40  Ruggles,  62  111.  427,  431;  Hlinoii 
111.  211  (sidewalk);  Holbrook  v.  Dick-  Cent.  R.  Co.  v.  Bloomington,  76  ID 
inson,  46  111.  285;  St.  John  v.  East  St.  447,  452. 
Louis,  50  111.  92;  Creote  v.  Chicago,  «  111.  Const.  1870,  art.  ix.  §  1. 
56  111.  422,  428.  See  also  Chicago  >  111.  Const.  1870,  art.  ix.  §  9 
V.  Baer,  41  111.  306;  Scammon  v.  CM-  Under  the  Constitution  of  1^48,  th< 
cago,  42  111.  192;  Bedard  v.  Hall,  44  courts  of /Utmn«  adopted  the  view  tha 
HI.  91;  Wright  V.  Chicago,  46  111.  44;  as  special  assessments  are  founded  upoi 
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stitudon  of  1870  thus  recognizes  ''special  taxation"  as  a  distinct 
fonn  of  taxation,  although  the  meaning  of  the  term  b  not  defined. 
It  is  upon  special  taxation  as  authorized  by  thb  constitutional  pro- 
vision that  assessments  of  contiguous  property  in  proportion  to 
froDtage  are  based.^ 

The  provision  of  the  G)nstitution  of  1870,  that  the  legislature 
may  authorize  the  municipal  authorities  ''  to  make  local  improve- 
ments'' by  special  taxation  or  otherwise,  by  implication  limits  the 
power  of  special  assessment  and  special  taxation  to  those  improve- 

tfae  benefits  to  the  property  aasessed,  of  street,  according  to  their  respective 
tbe  power  to  levy  them  was  to  be  re-  fronts,  for  the  purpose  of  grading  and 
iened  to  the  power  of  eminent  domain,  paving  the  sidewalks  in  said  street.' 
and  not  to  the  power  of  taxation.  The  same  provision  occurs  in  various 
Qucago  V.  Lamed,  34  111.  203,  211,  276.  other  municipal  charters  passed  prior  to 
Bat  by  the  Constitution  of  1870  it  is  the  adoption  of  the  Constitution  of  1870, 
provided  that  compensation  for  prop-  the  assessments  authorized  by  them 
erty  taken  cannot  be  made  in  the  form  being  designated  in  the  various  acts 
of  benefits,  and  thereafter  benefits  specud  toxes,  and  to  be  levied  in  pro- 
were  only  allowed  as  a  set-off  to  con-  portion  to  the  frontage  upon  the  im- 
lequential  damages  to  property  not  provement.  Where  a  sidewalk  re- 
taken. The  court,  therefore,  held  quired  to  be  laid  down  extends,  as  in 
that  special  assessments,  which  are  the  present  case,  along  the  property 
reoognized  by  the  Constitution,  must  of  but  one  person,  how  can  the  cfxt  be 
be  referred  to  the  power  of  taxation,  defrayed  '  by  special  taxation  of  con- 
Adams  County  V.  Quincy,  130  111.  566,  tiguous  property '  otherwise  than  by 
575,  citing  §  1350  of  this  treatise;  imposing  the  tax  for  the  cost  on  the 
Ebnore  v.  Drainage  Comers.  135  111.  property  in  front  of  which  the  sidewalk 
269,  275.  It  has  Cnsen  said  tnat  under  is  made?''  It  has  been  said  that  a 
the  Constitution  of  1870,  art.  ix.  §  9,  special  tax  may  be  imposed  in  propor- 
quoted  in  the  text,  only  cities,  towns,  tion  to  frontage  or  in  proportion  to  the 
cod  villages  can  be  vested  with  power  tfolue  of  contiguous  property.  Sterling 
to  levy  special  taxes  or  special  as-  v.  Gait,  117  111.  11, 17.  See  also  Adams 
lesBments.  Updike  v.  Wright,  81  111.  County  v.  Quincy,  130  111.  566. 
49.  By  a  constitutional  amendment  The  Supreme  Court  of  Illinois  has 
adopted  in  1878  (art.  iv.  §  31)  this  many  times  held  that  special  taxes 
power  may  be  vestied  in  drainage  dis-  in  proportion  to  frontage  are  valid  under 
trids.  Wilson  v.  Chicago  Sanitary  the  Constitution  of  1870.  Craw  v. 
Dist.,  133  111.  443.  Index  —  Sewera  Tolono,  96  111.  255;  Falch  v.  People,  99 
ndlkains.  111.  137,  143;  Enos  v.  Springfield,  113 
»  hi  White  ».  People,  94  ni.  604,  612,  lU.  65;  Springfield  v.  Green,  120  lU. 
wbcrc  the  court  sustained  a  sidewalk  269;  Wilbur  v.  Springfield,  123  111.  395; 
oiimment  which  was  levied  in  propor-  Chicago  &  N.  W.  R.  Co.  v.  Elmhurst, 
tion  tofrontagey  Sheldon,  J.,  said:  'We  165  lU.  148;  People  v.  Yancy,  167  HI. 
find  the  phrase  'special  taxation'  255;  Walker  v.  Morgan  Park,  175  111. 
introduced  for  the  first  time  in  the  570;  Job  v,  Alton,  189  fU.  256.  260; 
Constitution  of  1870.  There  is  noth-  Harngan  v.  Jacksonville,  220  111.  134. 
ing  there  defining  its  meaning.  If  Special  tax  in  proportion  to  frontage 
*e  may  resort  to  former  legislation  of  for  cost  of  sewer  held  vahd.  Payne  v, 
the  State,  as  it  is  used  there,  for  its  South  Springfield,  161  El.  285.  Under 
BKaning,  we  find  it  to  embrace  the  the  Constitution  of  1870  a  "special 
Precise  kind  of  tax  which  is  here  in  tax"  can  only  be  imposed  on  the  prop- 
^HJestion.  For  instance,  the  charter  erty.  The  owner  cannot  be  made  per- 
^  the  city  of  Alton  (Laws,  1833,  p.  sonally   liable.    Craw   v.   Tolono,    96 

a!  6)  contains  this  provision,  'It  111.  255.    A  special  tax  may  by  stat- 

be  lawful  for  the  bosurd  of  trustees  ute  be  made  payable  in  instalments, 

to  levy  and  collect  a  special  tax  on  the  lightner  v,  Peona,  150  111.  80. 
owners  of  lots  on  said  street,  or  parts 
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ments  which  may  properly  be  described  as  local  improvements.   A 
local  improvement  is  defined  to  be  a  public  improvement  which,  by 
reason  of  its  being  confined  to  a  locality,  enhances  the  value  of  ad- 
jacent property,  as  distinguished  from  benefits  diffused  by  it  throu^- 
out  the  municipality.^     Whether  the  improvement  is  local  in  its 
nature  so  that  the  cost  thereof  may  be  defrayed  by  special  assess- 
ment Or  taxation,  is  a  question  of  fact  which  b  primarily  for  the  de- 
termination of  the  municipal  authorities,  but  their  determinatioii 
is  not  final  and  conclusive,  and  is  subject  to  review  by  thfe  courts; 
an  arbitrary  decision,  or  a  determination  inconsistent  with  the  in- 
herent nature  of  the  improvement,  will  be  set  aside.*    A  local  im- 
provement may  be  made  partly  by  general  taxation  and  partly  by 
either  special  assessment  or  special  taxation ;  ^  and  the  determinft- 
tion  of  the  local  authorities  as  to  the  manner  in  which  the  cost 
shall  be  raised,  whether  by  general  tax,  by  special  assessment  or  by 

^  Chicago   V.    Blair,    149    111.    310.  for  general  water  supply  and  fire  pur- 

See   also    Northwestern  University  v.  poses  arc    not   a   local    improvement 

Wilmette,  230  111.  80, 86;  Fahnestock  v.  which  may  be  made    by  spedal  aa- 

Peoria,  171  111.  454.  sessment.     Morgan  Park  v.  WiswaD, 

''If  the  improvement  will  enhance,  155   111.   262;    Blue  Island  v.  Earnest 

specially,    the    property    adjacent    to  155  111.  398;  Hughes  v.  Momenoe,  164 

which  it  is  made,  the  imprmement  is  111.  16;  Hewes  i^.  Glos,  170  111.  436.  But 

local  within  the  meaning  of  the  law,  a  special   tax  or  assessment  may  be 

and  may  be  paid  for  by  special  assess-  imposed  for  laying  a  water  pipe  aloog 

ment  upon   the  property   benefited.'*  the  particular  street;  that  bemg  a  k)a3 

Per   Hand,    C.    J.,    in    Northwestern  improvement  within  the  meaning  of  ths 

University   v.  Wilmette,  230    111.  80,  Constitution.    Hughes  v.  Momenoe,  163 

86.   See  also  Ewart  v.  Western  Springs,  111.  535;  Kewesv.  Glos,  170  111.  436.  See 

180  111.  318,  323;   Fisher  v.  Chicago,  also  O'Neil  v.  People,  166  111.  561.    An 

213    111.    268.      '^Used,    as   it    is,    in  ordinance  which  provides  that  the  aM 

connection   with    special    assessments,  of  pulting  in  lateral  sewer  and  watir 

which  are  necessanly  based  upon  the  service  pipes  for  house  connections  shall 

idea  of  equivalent  benefits  to  the  i)rop-  be  paia  by  si)ecial  tax,  is  for  a  public 

erty  owner,  the  idea  of  permanency  and  not  a  private  purpose.     The  fact 

in    the    improvement    is    necessarily  that  in  a  proceeding  to  raise  by  special 

involved,  —  that  is,  the  benefit  must  tax  the  cost  of  lateral  sewer  connec- 

flow  from  the  actual  or  presumptive  tions,  the  expense  of  making  oonneo- 

betterment  of  the  street,  and  must  be  tions  on  one  side  of  the  street  is  less 

of  such  character  as  to  enhance  the  than  on  the  other  because  it  is  nearer 

market  value  of  the  property."     Chi-  the  main,  is  not  a  ground  for  levying  a 

cago  V.  Blair,  149  111.  310.  higher  rate  on  the  more  remote  lots, 

*  Hewes  v.  Glos,  170  111.  436.  the  theory  of  the  law  of  special  tax- 

The  maintenance  and   repair  of   a  at  ion  being  the  benefit  to  the  property 

boulevard    or    pleasure    way    do    not  and    not    the    cost   in    front   thereof. 

constitute  a  local  improvement  within  Hence,  an  ordinance  which  imposes  a 

the    meaning    of    the    Constitution.  si)ecial    tax    on    contiguous    property 

Crane  v.  West  Chicago  Park  Com'rs,  ac(!ortling  to  the  cost  of  lateral  sewer 

153  II .  348.     Sprinkling  streets  is  not  a  connections    to    each    lot    instead   o£ 

local  improvement  n\sultiiig  in  Ix^nofit  apportioning  it  by  the  rule  of  equality, 

to  the  abutting  property,  and  cannot  be  is  void.     Palmer  v,  Danville,  154  lu. 

done  by  a  special  tax  under  a  statute  156. 

authorizing  cities  to  make  local  im-        *  Sterling  v.  Gait,  117  111.  11,  17; 

provements  bv  special  taxation.    Chi-  Adams  Coimty  v,  Quincy,  130  HI.  566b 
cago  V.  Blair,  149  111.  310.     Water  works 
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special  tax,  and  if  bj  special  tax  whether  any,  and  if  so,  what  pro- 
portion, shall  be  paid  from  the  general  funds  of  the  municipality, 
is  final  and  conclusive.^  But  the  constitutional  principle  of  equality 
of  taxation  applies  as  well  to  special  assessments  and  special  taxes 
as  to  the  ordinary  modes  of  taxation ;  and  both  special  assessments 
and  special  taxes  must  be  imposed  upon  a  uniform  principle  on  all 
prq)erty  similarly  situated  with  respect  to  the  proposed  improve^ 
ment'  Hence,  the  cost  of  a  single  improvement  cannot  be  raised 
partly  by  special  assessment  and  partly  by  special  taxation.  The 
joint  use  of  these  methods  in  a  single  improvement  is  inconsistent 
with  the  principle  of  uniformity.' 

Under  the  Constitution  of  1870,  as  under  the  earlier  Constitution, 
a  special  assessment  is  founded  upon  and  cannot  exceed  the  bone- 
fits  to  the  property  assessed,  and  if  the  cost  of  the  improvement 

*  Pontiac  v.  Talbot  Pav.   Co.,  96  lion    upon    a   street    railway   to    the 

Fed.  Rep.  679;  Fagan  v.  Chicago,  84  extent  to  which  it  was  benefited,  and 

DL  227;  Wat«on  v.  Chicago,   115  111.  the  remainder  on  contiguous  propert-y 

78;  Ldtch  v.  La  Grange,  138  111.  291,  by  frontage.     The  court  said  that  the 

SM;  Momn  Park  v.  Wiswall,  155  111.  principle  of  equality  of  taxation  was 

982,  267;  Birkct  v.  Peoria,  185  111.  369.  carried  into  the  Constitution  of  1870, 

"When  the  cost  of  a  local  improve-  with  special  provision  for  special  as- 

nent  is  to  be  raised  in  whole  or  in  part  sessments   and   special   taxation;   but 

by  speoal  taxation,  the  ordinance  itself  the    dominant    principle    is    equality, 

Bust  either  state  the  sum  or  give  the  and  the  exceptions  ought  not  to  be 

data  by  which  the  conmiissioners  can  extended  beyond  the  clear  import  of 

fix  the  amount  to  be  thus  raised,  and  the  language  used.     Hence,   in  exer- 

vfaen  00 fixed  or  ascertained,  in  conform-  cising  the  power  of  special  assessment 

iky  with  the  ordinance,  it  is  conclusive  or  special  taxation,  the  imposition  of 

on  the  property  owners.     In  such  case  the  burden  must  hv,  uniform  in  respect 

themunicipal  authorities,  by  ordinance,  to  both  persons  and  propert.^.    There- 

pnctically  fix  and  determine  in  ad-  fore,  the  city  cannot  combmc  special 

nnce  the  amount  the  property  spc-  assessment    and    special    taxation    in 

dallybenefited  is  to  pay,and  the  amount  providing  for  a  single  improvement, 

when  thus  fixed  is  not  open  to  review."  and  direct  that  the  property  of  one 

P«r  MuUccy^  C.  J.,  in  Sterling  v.  Gait,  shall  be  assessed  in  proportion  to  bene- 

117   111.    11,     17.     Sufficiency    as    to  fit,  while  the  proix;rty  of  others  shall 

df^teness  and  certainty  of  ordinance  be  subject  to  special  t-ax.     In  Ware  v. 

ipeeif>iDg  portion  of  cost  to  be  raised  Jerseyville,   158  111.  234,   it  was  held 

ty  special  tax  and  by  general  taxation  that  a  special  tax  must  be  uniform  in 

iwpectively,  see  Kimble  i'.  Peoria,  140  proix)rtion  to  frontage,  and  that  when 

DL  157.  the  assessment  roll  showed   that  the 

'  Chicago  V.  Baer,  41  111.  306;  Scam-  tax  was  assesse<l  unequally,  some  being 
non  p.  Chicago,  42  111.  192;  Parmelee  at  a  higher  rate  tlian  others,  the  assess- 
».  Chicago,  60  111.  267'  Bigelow  v.  ment  was  void.  In  Davis  v.  Litch- 
Chicago,  90  111.  49;  Kuehner  r.  Free-  field,  145  111.  313,  the  city  council  im- 
port^ 143  111.  92,  100;  Davis  v.  Litch-  posed  upon  each  lot  abutting  on  a 
odd,  145  111.  313,  327;  Chicago  v.  street  of  varv-ing  width  the  cost  of 
Blair,  149  111.  310,  315.  paving  the  street  immediately  in  front 

'  In  Kuehner  r.  Freeport,  143  111.  92,  so  that  some  lots  bore  more  of  the  cost 

A  special  tax  for  street  paving  was  held  in  proportion  to  frontage  than  others, 

to  he  void  because  the  ordinance  im-  It  was  held  that  the  method  a(.lopted 

poied  a  portion  of   the  cost  of  the  was  an   arbitrary  exaction,   and   was 

nnprovement  for  street  intersections,  not  a  proper  exercise  of  the  power  of 

SQtter,  Ac,  on  the  city,  a  further  por-  special  taxation. 
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exceeds  the  benefits  to  the  property  assessed,  the  excess  must  be 

assessed  against  the  municipality  to  be  paid  by  general  taxation  or 
from  the  general  funds  of  the  municipality.^  And  if  the  proceedings 
show  that  the  commissioners  made  the  assessment  according  to  the 
benefits  received  by  the  property  assessed,  the  fact  that  the  property 
b  assessed  for  the  improvement  in  exact  proportion  to  the  frontage 

*  White  V,  People,  94  HI.  604,  616;  property  is.    Leitch  v.  La  Grange,  138 

Sterling  v.  Gait,  117  Dl.  11,  18;  Spring-  111.   291.    Where  portions  of  certain 

field  V,  Sale,  127  111.  359,  362;  Wilson  lots  were  taken  for  a  market  place, 

V,  Chicago  Sanitary  District,  133  111.  and  the  damages  for  the  portions  takes 

443;  Newman  v.  Chicago.  153  111.  469;  were  assessed  back   on   the  portiooi 

Chicago  V.  Adcock,  168  111.  221;  Bicker-  remaining,  irrespective  of  the  fact  thai 

dike  V.  Chicago,  185  HI.  280;  Waukegan  the  lots  were  omerently  situatni  and 

V,  Burnett,  234  111.  460.  differently   benefited,    the   affleaRmcnt 

If  the  benefits  to  the  property  as-  was  held  to  be  void  as  arbitrary  anc 

sessed  equal  or  exceed  the  cost,  no  unjust.    Berdel  v.  Chicago,  217  lU.  429 

part  of  the  cost  of  an  improvement  to  A  special  assessment  for  the  oonstnie 

be  paid  by  a  special  assessment  needs  tion  of  a  sewer  may  be  made  upoi 

to  be  levied  against  the  mimicipality.  farm  landSf  if  the  property  is  spedalh 

Gait  V,   Chicago,   174  111.  605.    The  benefited.    Leitch  v.  La  Grange,  13 

limiU  of  the  district  to  be  spedally  111.  291.    See  also  Clark  v.   Cmcago 

assessed  for  the  improvement  are  within  166  HI.  84.    But  a  special  asseaBmen 

the  discretion  of  tne  mimicipal  author-  for  a  sewer  is  invalid  when  the  propert 

ities,  and  the  courts  will  interfere  only  assessed  is  not  in  the  drainage  distric 

to  correct  a  clear  abuse  of  such  dis-  and  there  is  no  evidence  of  any  benefi 

cretion.    Storrs  v.  Chicago,  208  111.  364.  to  the  property.    Chicago  v.  Adcock 

Although  the  excess  of  the  cost  of  168  111.  221;  Bickerdike  v,  Chicag( 

an  improvement  over  the  aggregate  185  111.  280. 

benefits  to  the  property  specially  as-       The  right  of  toay  of  araUroad  in  Apuhh 

sessed  therefor  must  be  borne  by  the  street  is  subject  to  special  assessmeo 

municipality,  the  municipal  authorities  for  paving  the  street.     Rich  v.  Chicagc 

may  provide  that  the  whole  cost  shall  152  111.  18;   Illinois  Cent.  R.  Co.  t 

be  paid  by  special  assessment,  as  the  Kankakee,  164  111.  608.     When  a  stree 

courts   have,   by   statute   enacted   in  railway  company  is  required   by  th 

1897.  power  to  review  the  distribution  ordinance  granting  its  right  of  way  t 

of  tne  cost  between  the  public  and  pave  the  portion  of  the  street  occi 

the  property  owners.    Graham  v.  Chi-  pied   by   it,    assessment   of    propert 

cago,    187   111.   411.    By  statute   the  benefited  by  the  paving  of  the  remaindc 

determination  of  the  trial  court  of  the  of  the  street  is  not  invalidated  becaufl 

question  of  distribution  is  final  and  no  assessment  is  imposed   upon  tli 

cannot  be  reviewed  on  appeal.    The  street    railway.    Billings   v.    Chicagi 

denial  of  any  appeal  does  not  violate  167  111.  337. 

any   constitutional  right.    Graham  v.       The  words  "contiguous  property 

Chicago,  187  111.  411.    See  also  Bicker-  in  the  Constitution  of  1870,  art.  ix.  §  \ 

dike  V.  Chicago,  185  111.  280;  Birket  v.  relate  to  and  oualify  only  special  taxei 

Peoria,  185  111.  369:  Hyman  v.  Chicago,  and  do  not  anect  special  assessment 

188  111.  462;  Berdel  v.  Chicago,  217  lU.  which  may  be  laid  on  property  spedall 

429.  benefited  whether  it  is  contiguous  c 

The  special  benefits  which  will  sup-  not.    Guild  v.  Chicago,   82   111.   47! 

port   a   special    assessment   are   such  478;  Rich  v.  Chicago.  152  111.  18,  2< 

special  and  peculiar  benefits  resulting  Roberts  v.  Evanston,  218  111.  296.    Bi 

from  the  improvement  as  increase  the  a   special   assessment   is   not   inva!li 

market  value  of  the  land.     Fahnestock  merely  because  it  is  coi^fined  to  proi 

».  Peoria,  171  111.454.    In  a  question  erty  contiguous  to  the  improvement 

with    the    owner   whose    property    is  West  Chicago  Park  Com'rs  v.  Farbe: 

speciallv    assessed,    it    is    immaterial  171  111.  146.    See  also  Lake  v.  Decatu 

what  the  public  benefit  is.    The  only  91  111.  696. 
question  is  what  the  benefit  to  the 
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thereon,  does  not  invalidate  the  assessment.^  Special  taxation  is 
also  imposed  as  the  equivalent  in  theory  of  benefits  received,  and  is 
justified  upon  that  theory,  but  the  levy  of  a  special  tax  is  a  legisla^ 
ti?e  function  and  the  determination  of  the  city  council  that  the 
spedai.  tax  should  be  levied  is  held  to  be  a  final  and  conclusive  de- 
tennination  of  benefit  to  the  contiguous  property  which  cannot  be 
reviewed  in  the  absence  of  any  statutory  provision  to  the  contrary.  ^ 


'Springfield  v.  Sale,  127  111.  359; 
Walker  v.  Aurora,  140  111.  402,  411; 
Chicago  Sanitary  Dist.  v.  Joliet,  189 
E27D. 

In  the  case  of  a  special  assessment, 
the  report  of  the  commissioners  that 
they  have  assessed  the  expense  of  the 
mixovement  according  to  the  frontage 
of  the  contiguous  lots  without  any 
finding  that  special  benefits  are  in  that 
proportion,  will  render  the  assessment 
mvalid;  but  the  mere  fact  that  the 
eommiflsioners  in  their  report  gave  the 
frontage  of  the  lots  upon  the  street 
or  that  they  assessed  upon  each  lot 
the  exact  cost  of  the  sewer  in  front  of 
the  same  will  not  of  itself  vitiate  the 
MRflsment,  tf  it  appears  that  the  com- 
mjaaioners  detenmned  that  the  benefit 
to  each  lot  was  equal  to  the  cost  of 
the  sewer  in  front  thereof.  Spring- 
field p.  Sale,  127  Dl.  359. 

*  White  V.  People,  94  111.  604 :  Craw 
t.  Tolono,  96  111.  255;  Enos  v.  Spring- 
field. 113  m.  65,  73;  Galesburg  v. 
Searies,  114  111.  217,  219,  220;  Bloom- 
DCton  V.  Chicago  &  A.  R.  Co.,  134 
HL  451;  Davis  v,  Litchfield,  145  lU. 
313,  326;  Chicago  v.  Blair,  149  lU. 
310,  315;  lightner  v.  Peoria,  150  111. 
W,  86:  Chica^  &  A.  R.  Co.  v.  Joliet, 
153  ID.  649;  Palmer  v.  Danville,  154 
M.  156,  166;  Payne  v.  South  Spring- 
field, 161  111.  285;  Chicago  &  N.  W.  R. 
Co.  V.  Eknhurst,  165  111.  148;  Job  v. 
AhoD,  189  m.  256,  264;  People  v. 
Latham,  203  lU.  9,  16. 

It  has  been  said  that  in  special  tax- 
>tioo,  the  question  whether  the  special 
tax  exceeds  the  actual  benefit  to  the 
lot  is  not  material.  It  may  be  supposed 
to  be  based  upon  a  presumed  equiv- 
alent The  city  council  may  deter- 
nune  the  frontage  upon  the  improvo- 
KKnt  to  be  the  proper  measure  of 
"pecial  benefits.  That  is  generally 
considered  as  a  very  reasonable  meas- 
pfp  of  benefits  in  the  case  of  a  street 
nnprovement,  and  if  it  does  not  in 
M,  as  may  happen,  represent  actual 
t^^oefits,  it  is  enough  that  the  city 


council  have  deemed  it  to  be  the  proper 
rule  to  apply.  White  v.  People,  94 
111.  604,  613.  ''In  cases  of  spnecia] 
taxation,  the  municipal  authorities, 
if  they  think  proper,  may  impose  the 
whole  of  the  burden  upon  the  contig- 
uous property,  and  although,  theoret- 
ically, this  is  permitted  upon  the 
hypothesis  that  the  benefits  will  be 
equal  to  the  burden  cast  upon  the  prop- 
erty, yet,  whether  it  be  so  or  not,  can- 
not be  inquired  into."  Per  Mulkey, 
C.  J.,  in  Sterling  v.  Gait,  117  111.  11, 17. 

The  limits  of  an  improvement  to  be 
made  by  special  taxation  are  within 
the  discretion  of  the  city  council,  to 
be  fixed  by  ordinance,  subject  only 
to  the  reouirement  that  the  improve- 
ment shall  be  so  far  single  that,  pre- 
siunptively  at  least,  some  benefit  will 
flow  from  the  improvement  to  the 
property  that  is  to  be  subjected  to 
taxation.  When  the  limits  of  im- 
provement are  fixed  by  ordinance  the 
contiguous  propertjr  is  created  by  law 
into  a  taxing  district,  and  when  the 
tax  is  to  be  imposed  according  to 
frontage  presumptively  each  lot  or 
parcel  of  land  is  benefited  by  the  pro- 
posed improvement.  Davis  v.  Litch- 
field, 145  111.  313,  322.  See  also 
Lightner  v.  Peoria,  150  111.  80;  People 
V.  Latham,  203  111.  9^  17.  The  unpo- 
sition  of  a  special  tax  is  of  itself  a  deter- 
mination by  the  legislative  authority 
of  the  city  that  the  benefit  to  the 
contiguous  property  will  be  as  great 
as  the  burdens  miposed.  Lightner 
V.  Peoria,  150  HI.  80;  Pierson  v.  People, 
204  lU.  456,  465;  Harris  v.  People,  218 
111.  439.  441.  Where  a  special  tax  is 
imposed  in  proportion  to  frontage,  the 
owner  may  show  a  mistake  or  error 
as  to  frontage,  but  evidence  that  the 
tax  levied  is  unequal  on  the  basis  of 
the  superficial  area  of  the  property, 
or  the  value  or  the  amount  of  the  bene- 
fits resulting  to  it,  is  inmiaterial  and 
inadmissible.  Green  v.  Springfield, 
130  111.  515. 

An  exemption  from  taxation  contained 
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But  the  legislature  may  provide  that  the  determination  of  the  d 
council  as  to  the  benefits  to  the  property  specially  taxed  shall  n 
be  final,  that  in  the  exercise  of  the  power  of  special  taxation  no  1 
shall  be  taxed  in  an  amount  in  excess  of  the  special  benefit  wU 
it  shall  receive  from  the  improvement,  and  that  the  property  own 

shall  have  the  right  to  a  hearing  on  the  question  of  benefit  to  h 
property  and  the  amount  of  the  special  tax.^ 

in  the  charter  of  a  raiht)ad  company  as  spoken  of  in  our  Constitution, isbii 

does  not  exempt  the  ralhY)ad  property  upon  the  supposed  benefit  to  the  cooti 

from  a  special  tax  imposed  in  conform-  uous  property,  and  differs  from  sped 

ity  to  tne  Illinois  Constitution.     Illi-  assessments  only  in  the  mode  of  ma 

nois  Cent.  R.  Co.  v.  Decatur,  147  U.  S.  taining  the  benefits.     In  the  cifle 

190,  206.  special  taxation,  the  imposition  of  tl 

*  The  rule  that  the  determination  of  tax  by  the  corporate  authorities  is 

the  city  council  that  an  improvement  itself  a  determination  that  the  benefi 

shall  be  made  by  special  taxation  is  to  the  contiguous  property  will  be 

a  final  and  conclusive  determination  great  as  the  burden  of  the  expense 

that  the  property  assessed  is  benefited  the  improvement,  and  that  such  beo 

to  the  extent  of  the  tax  was  changed  fits  will  be  so  nearly  limited,  <X'  eo 

by  a  statute  enacted  July   1,    1895,  fined   in    their   effect,    to   contigoo 

which  amended  the  act  for  the  incor-  pro|)erty  that  no  serious  injustice  w 

poration   of   cities   and    villages   and  Be  done  by  impoang  the  whole  e 

declared  that  no  special  tax  shall  be  pense   upon   such    property.    In  tl 

levied  ''in  an  amount  in  excess  of  the  case  of  special  assessments^  the  pro 

special   benefit   which   such   propertv  erty  to  be  benefited  must  be  asceitaini 

shall  receive  from  such  improvement,  by  careful  investigation,  and  the  be 

and  that  the  question  of  benefit,  and  the  den  must  be  distributed  according 

amount  of  the  special  tax  shall  be  tried  the  carefully  ascertained  proportion 

in  the  same  manner  as  in  the  case  of  which  each  part  will  be  benefidal 

special    assessments.    See    Palmer    v.  affected."    Per  Dickey ^  C.  J.,  in  On 

Danville,    16G   111.   42.     Prior  to   the  t;.  Tolono,  96  111.  255,  262.     See  si 

enactment  of  this  statute  the  court  Enos  v.  Springfield,  1 13  111.  65,  71. 
expressed  the  view  that  the  fact  that       But    after    the    enactment  of  t 

in   special    assessments   the   property  statute  which  limited  special  taxation 

owner  is  entitled  to  have  the  assess-  the  special  benefit  to  the  property  a 

ment  made  in  proportion  to  and  not  gave  the  property  owner  the  ri^it 

in  excess  of  l>enefits  and  to  have  notice  a  trial  of  the  question,  the  court  • 

and  a  hearing  on  the  (question  con-  clared  that  the  statute  did  not  deati 

stituted  the   principal  distinction  be-  all  distinction  between  special  aasi 

tween  special  assessments  and  special  ments  and  special  taxatio  ,  but  o 

taxation.     "A  special  asse^'iftmcnt  differs  gave    the    right    of    review     HuD 

from  special  taxation  mainly  in  this.  People,    170   111.   24G,   24S;   Birket 

that  the  assessment  cannot,  in  any  case  Peoria,  185  111.  369;  Mercy  Hoep 

or   under   any   circumstances,    exceed  v.  Cliicago,  187  111.  400,  402;  East 

the  benefits  the  proi)erty  will  derive  Louis  v.  Illinois  Cent.  R.  Co.,  238 

from  the  improvement,  and  the  owner  296.     Notwithstanding    this    stati 

of  the  property  has  tne  right,  if  dis-  the  city  council  still  has  sole  powei 

satisfied  with  the  assessment,  to  have  determine  what  proportion  of  a  ape 

this  question  passed  upon  by  a  jury,  tax  le\'ied  to  pay  for  an  improves 

and  if  not  content  \iith  their  finding,  shall  be  borne  by  the  dty,  and  t 

to  have  it  reviewed  in  an  appellate  question  cannot  be  reviewed  by 

tribunal,  whereas,  in  cases  of  special  courts.     Under  this  statute  the  c 

taxation,  the  jury  have  nothing  to  do  question  to  be  tried  by  the  jury 

with  the  amount  which  is  by  ordinance  application  to  confirm  a  si)ecial  asa 

assessed  upon  the  contiguous  property ."  ment  is  whether  the  tax  exceeds 

Per  Mvlkey,  J.,   in   Sterling  v.  Gait,  special  benefit  which  will  accrue  to 

117  111.  11,  18.    See  also  Springfield  v.  property  from  the  making  of  the 

Green,  120  HI.  269.    ** Special  taxation^  provem'ent.    A  special  tax  may  ) 
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^Constitution  limits  special  taxes  to  property  which  is  '^con- 
'  to  the  improvement^  It  b  implied  that  the  improvement 
ct  of  which  special  taxation  may  be  imposed  shall  be  single 
ature,  so  that  the  property  taxed  may  fairly  be  said  to  be 
)us  to  the  improvement  of  which  it  b  to  bear  the  cost^  The 
oation  of  what  constitutes  a  single  improvement  rests 
[y  in  the  discretion  of  the  council,  but  it  b  subject  to  judicial 
Dn  for  abuse  of  discretion.'     In  the  exercise  of  its  discretion 

if  it  does  not  exceed  the  benefit  Jacksonville  R.  Co.  v,  Jacksonville.  114 

accruing    to  the     property  lU.  562;  Kuehner  v.  Freeport,  143  111. 

improvement.    Peru  v.  Bar-  92,  104;  Chicago,  R.  I.  &  P.  R.  Co.  t^. 

111.  515.    In  this  case,  Cart-  MoHne,  158  111.  64;  Qcero  &  P.  St. 

,  said:  "If  a  special  tax  is  levied.  R.  Co.  v.  Chicago,  176  111.  501.    See 

;  to  frontage,  the  distribution  also    Chicago   v,    Baer,    41    111.   306; 

38t  as  between  different  lots  Parmelee    v.    Chicago,    60    lU.    267; 

n  the  basis  of  proportionate  Chicago  City  R.  Co.   v.   Chicago.  90 

dd  still  the  tax  is  vahd  as  with-  111.  573;  Freeport  St.  R.  Co.  v.  Free- 

mit  of  the  benefits  conferred,  port,  151  111.  451;  Chicaso  &  N.  W.  R. 

ay  be  a  very  great  difference  Co.  t^.  Elmhurst,  155  lU.  148.    When 

iD«fits  to  different  lots  having  the  estimate  of  the  proportion  to  be 

!  frontage  on  account  of  one  imposed  upon  a  railroad  ri^t  of  way 

;  near  a  business  centre  with  in  a  street  for  the  improvement  of  the 

improvements   and   devoted  street  is  made  in  the  exercise  of  reason- 

BSB  purposes,  while  the  other  able  discretion,  the  tax  impeded  will 

or  of  much  less  vfdue,  or  where  be  presumed  to  represent  the  share 

3  of  much  greater  depth  than  to  be  borne  by  the  railroad  property 

,  and  yet  a  special  tax  on  each  upon  the  principle  of  uniformity.    It 

I  to  frontage  may  be  no  more  may  be  laid  upon  the  railroad  property 

i   benefits   derived   from   the  by  percentage,  while  abutting  property 

oent.    A  special  tax  accord-  is  assessed  by  frontage.    A  tax  im- 

rontage  is  authorized  by  the  posed  by  percentage  will  not  be  held 

md  if  the  tax  does  not  exceed  illegal  as   arbitrary  when   the   pubUc 

!fits,   it   is   valid.''    See  also  authorities  have  made  the  estimate  in 

Louis  V.  Illinois  Cent.  R.  Co.,  apparent  good  faith.    Chicago,  R.  I. 

J96.  &  P.  R.  Co.  V.  Moline.  158  111.  64.    See 

words  "contiguous  property"  also  Chicago  &  N.  W.  R.  Co.  v,  £lm- 

I  a  statute  in  relation  to  special  hurst.  165  111.  148.    A  railroad  com- 

for  local   improvements  are  panv  s  right  of  way  adjoining  a  street 

inderstood    in    their    popular  is  also  contiguous  property  which  may 

meaning  "in  actual  or  close  be  specially  taxed  for  the  improvement 

"toucning,"     or     "near."  of  tne  street  on  the  basis  of  front^. 

aprovement  is  of  a  street  or  Palmer  v.  Danville,     66  111.  42.    See 

"contiguous"    property    is  also  Chicago  &  A.  R.  Co.  t^.  Joliet, 

>uts  upon  the  street  or  sidewalk  153  111.  649.     The  right  of  way  may 

mded  by  the  street.    Adams  be  taxed  for  sidewalks  when  it  inter- 

'.  Quincy,  130  111.  566.    When  sects  the  street,  although  the  sidewalk 

ivement  of  the  street  is  between  is  not  continuea  across  the  ri^t  of  way. 

le  property  abutting  on  the  Illinois  Cent.  R.  Co.  v.  People,  170  111. 

"contiguous"   although   the  224. 

intervenes.    Chicago,    B.    &        *  Sidewalks  upon  separate  and  dis- 

'.  V.  Quincy,  136  111.  563.    In-  tinct  streets  have  been  held  not  to 

streets    are    not    contiguous  constitute  a  single  improvement,  and 

and  a  special  tax  cannot  be  therefore  they  cannot  be  included  in 

tJhereon.    Lightner  v.  Peoria,  a  single  special  tax  levy.    People  v. 

30.    The   right    of  way  of  a  Latham,  203  111.  9;  People  v.  Steams, 

n  a  street  which  is  improved  213  111.  184. 

iguous,"   and  is  subject  to  a        *  Church  v.  People,  179  111.  205, 206. 

ax    to    improve    the    street.  Different  streets  may  be  included  in 
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the  city  councQ  may,  when  an  improvement  of  an  entire  street 
benefits  the  contiguous  property  on  different  parts  of  it  in  unequal 
proportions,  divide  the  improvement  so  as  to  secure  a  practical  uni- 
formity in  the  distribution  of  the  burden,  and  the  court  will  assume, 
in  the  absence  of  evidence  to  the  contrary,  that  the  division  is  prop- 
erly made.^      Although  the  question  of  the  benefit  to  contiguous 
property  resulting  from  an  improvement  which  b  made  by  special 
taxation  is  one  which  is  to  be  determined  by  the  local  authorities^ 
and  although  that  determination  is  conclusive  except  in  so  far  as 
the  power  of  review  is  given  by  statute,  yet  the  improvement  caa 
only  be  directed  to  be  made  and  the  special  tax  imposed  by  ordi- 
nance, and  the  ordinance  is  subject  to  the  general  rule  that  it  must 
be  reasonable  and  not  arbitrary  and  oppressive;  if  it  appears  upon 
the  face  of  the  ordinance,  or  upon  the  uncontroverted  facts,  that  no 
benefit  can  in  fact  accrue  to  the  contiguous  property  from  the  im- 
provement, or  that  the  local  authorities  abused  their  discretion, 
the  ordinance  will  be  declared  invalid  and  a  special  tax  levied  pu> 
suant  to  it  set  aside.^ 

a  single  scheme  of  improvement.  The  and  therefore  void.  Bloomington  v. 
limits  of  the  district  are  within  the  Chicago  &  A.  R.  Co.,  134  lU.  451.  An 
discretion  of  the  council,  subject  always  alley  was  directed  to  be  opened  by 
to  the  qualification  that  the  elements  takmg  a  part  of  only  two  lots,  and  the 
of  combmation  must  not  be  so  separate  awardf  of  compensation  for  the  land 
and  distinct  that  the  making  of  one  taken  was  directed  to  be  imposed  by 
cannot  fairty  be  said  to  benefit  the  special  taxation  on  the  remainder  of  tlie 
whole  distnct.  Davis  v.  Litchfield,  lots.  It  was  held  that  the  ordinance 
145  111.  313,  328;  People  t^.  Latham,  was  imreasonable  and  void;  that  it 
203  111.  9,  16.  A  main  sewer  and  its  compelled  the  property  owner  not 
branches  may  be  treated  as  a  single  only  to  pay  for  his  own  lands,  but  also 
improvement.  Payne  v.  South  Spring-  to  pay  nimself  the  damages  to  lands 
field,  161  111.  285.  not  taken;  and  that  it  did  not  tiierefore 

^  Lightner  v.  Peoria,  150  HI.  80,  86;  make  ad^uate  provision  for  eompen- 
Bradfoni  v.  Pontiac,  165  HI.  612.  sation.    Tne  court  said  that  it  was  an 

'  Bloomington  v.  Chicago  &  A.  R.  arbitrary  exercise  of  the  taxing  power 
Co.,  134  111.  451 ;  Chicago  &  N.  W.  R.  which  could  not  be  sustained.  Bloom- 
Co.  V.  Eknhurst,  165  111.  148;  Job  v.  ington  v.  Latham,  142  111.  462. 
Alton.  189  m.  256;  Harris  v.  People.  After  the  decision  of  the  Suprnne 
218  111.  439.  Where  a  city  council  Court  of  the  United  States  in  Norwood 
order^  that  a  street  be  widened  where  v.  Baker,  172  U.  S.  269,  which  is  di»- 
a  railroad  crossed  it  by  an  overhead  cussed  anUf  §  1436,  the  Supreme  Court 
bridge,  and  a  new  bridge  built  "under  of  Illinois  held  that  a  statute  which 
the  rails"  of  the  railroad  and  directed  required  lot  owners  to  construct  a 
that  the  cost  should  be  defrayed  by  a  sidewalk  in  front  of  their  respective 
special  tax  to  be  assessed  on  "abutting"  lots  and  provided  that  in  default 
property,  the  result  whereof  was  that  thereof  the  city  might  do  bo  and  ap- 
a  total  cost  estimated  at  $15,799,  in-  portion  by  special  taxation  the  cost 
eluding  compensation  for  a  portion  to  the  contiguous  lota  according  to 
of  the  railroad  property  taken  and  the  frontaee,  was  not  unconstitutionai 
cost  of  constructing  the  railroad  bridge,  as  violating  the  Fourteenth  Amend- 
was  assessed  against  the  railroad  as  Sue  ment  to  the  Federal  Constitution  in 
only  abutting  propertjr,  it  was  held  that  that  it  did  not  limit  the  amount  of  the 
the  ordinance  directmg  the  improve-  special  tax  to  the  spedal  benefits  le- 
ment  was  arbitrary  and  unreasonable  oeived  by  the  property  upon  a  heaiiDg 
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{1440.     Special  Assessment;    Special    and   General    Benefits   to 
fkopar^  assessed.  —  As  special  assessments  are  a  branch  of  the 
taxing  power/  the  purpose  for  which  the  assessment  is  imposed 
must  be  public  m  its  nature,^    But  the  foundation  principle  which 
justifies  the  imposition  of  a  special  assessment  upon  territory  not 
ooinciding  with  a  municipal  or  political  subdivision,  is  that  the 
property  assessed   is,  either  actually  or   presumptively,  specially 
benefited  by  the  improvement;    and  in   those  exceptional  juris- 
dictions in  which  it  is  held  that  a  special  assessment  can  only  be 
constitutionally  imposed  after  a  determination  of  the  fact  of  the 
benefit  upon  notice  and  a  hearing  to  the  property  owner,  it  seems 
to  follow  that  no  special  assessment  can  be  imposed  if  the  work 
or  improvement  is  of  such  a  nature  that  it  only  confers  a  general 
benefit  upon  the  community,  and  cannot  by  reason  of  its  nature 
possibly  confer  special  benefits,  differing  in  nature  and  kind  from 
the  public  benefit,  upon  the  particular  property  sought  to  be  as- 
sessed.'   But  even  in  those  jurisdictions  in  which  it  is  held  that  the 
legislature  has  the  power,  to  delimit  the  taxing  district,  to  determine 
that  the  property  within  such  district  shall  bear  the  expense  of  the 
improvement,  to  fix  the  basis  of  apportionment,  as  by  frontage  or 
area  or  ad  valorem^  and  to  impose  the  whole  expense  upon  that 
apportionment  upon  the  property  within  the  district  without  any 
notice  or  hearing  to  the  abutter,  the  underlying  principle  still  is  that 
the  property  is  presumed  to  be  specially  benefited  by  the  improve- 
ment, and  it  would  seem  in  this  case  also  to  follow  that  if  the  nature 
of  the  work  be  such  that  it  cannot  possibly  confer  any  special  or 
peculiar  benefit  upon  adjoining  property,  but  only  a  general  bene- 
fit in  common  with  the  rest  of  the  community,  no  special  assess- 
ment may  or  at  least  ought  to  be  imposed.'*    On  tliis  point  no  rule 

and  determination.  It  distinguished  '  This  principle  follows  as  a  necessary 
Norwood  V.  Baker,  supra,  and  said  corollary  from  the  decisions  in  those 
that  under  the  decisions  of  Illinois  jurisdictions  which  hold  that  special 
the  property  owner  could  be  protected  assessments  must  be  based  upon 
from  arbitrary  exactions  by  the  rule  special  and  peculiar  benefits  and  limited 
that  a  municipal  ordinance  to  be  valid  to  the  amount  of  such  benefits  and 
must  be  reasonable,  and  if  it  were  un-  that  any  excess  beyond  special  and 
reasonable,  unjust,  and  oppressive,  the  peculiar  benefits  must  be  paid  from 
oourta  would  set  it  asiae.  Job  v.  the  city  treasury  or  by  general  tax- 
Alton,  189  lU.  256.  See  also  Harris  v,  ation.  See  anUy  §  1437. 
Pec^le,  218  111.  439.  *  The  terms  "local  improvements" 
^  8c»e  onle,  §  1430,  signify  ''improvements  made  in  a 
'  Bloomington  v.  Chicago  &  A.  R.  particular  locality  by  wliich  the  real 
Co.,  134  111.  451,  457;  Elmore  v.  Drain-  pro]3erty  adjoining  or  near  such  local- 
age  Com'rB,  135  111.  269;  Gifford  Drain-  ity  is  specially  benefited."  Per  Berry ^ 
age  IMst.  V.  Shroer,  145  Ind.  572;  Butler  J.,  in  Rogers  v.  St.  Paul,  22  Minn.  494, 
V.  Saginaw  County,  26  Mich.  22;  In  507.  "It  would  be  difficult  to  state 
re  Theresa  Drainage  Dist.,  90  Wis.  301.  in  what   cases  local  assessments  for 
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of  universal  application  can  be  laid  down.  Implied  limitation  on 
the  taxing  power  of  the  legislature  must  be  limited  to  cases  so  ex- 
ceptional, arbitrary,  and  oppressive  as  to  amoimt  to  confiscatioD. 
The  application  of  this  principle  has  resulted  in  some  jurisdictioos 
in  a  differentiation  of  the  character  of  the  improvement  which  jus- 
tifies a  special  assessment,  and  in  many  instances  a  diveigence  d 
opinion  appears  in  the  decisions  of  the  courts.^ 

benefits  may  or  may  not  be  made.    In  cost  of  the  improvement.    DeWitt  n 
practice,  the  rule  is  usually  adopted  Rutherford,  57  N.  J.  L.  619. 
m  the  case  of  street  improvements.       Whether  an   improvement  is  loeol 
sewers,   water   mains^    &c.,    while  as  in  ito  charader  so  that  it  may  be  made 
respects  public  buildings  or  improve-  by   special   assessment  is  a  queBtaoi 
ments  of  like  general  character,   for  of  fact.    The  decision  of  the  coiponto 
the  use  of  the  people  of  a  dty  or  dis-  authorities  as  to  the  character  of  the 
trict,  the  burden  is  properly  appor-  improvement,     while     controllipg  ■ 
tioned    by   a   general   tax   upon   the  case  of  doubt,  is  subject  to  review  faj 
property  of  the  whole  city,  or  of  the  the  courts,  and  the  local  authoritM 
district  peculiarly  benefited.    But  in   cannot  arbitrarily  determine  that  Uh 
reference  to  the  class  of  improvements  improvement  shall  be  treated  aa  local 
which  are  under  consideration  here,  —  in  its  nature  when  it  is  g^ieral  in  ila 
grading,  filling,  and  bridging  on  a  street,   character.    Morgan  Park  v.  WiawaB, 
—  for    which    such    assessments    are   155  HI.  262;  Hewes  t^.  Glos,  170  SL 
usually  deemed  appHcable,  this  court   436.    Lands    are    not    assessable  for 
has  held  that  *  the  fact  that  the  street   the   increase   of   healthf ulness  wiudi 
to   be  improved   is  the  most   pubhc   may  accrue  to  a  neighborhood  by  leaaoo 
thoroughfare    in    the    city    does    not   of  the  drainage  of  swamps  and  loiW' 
prevent  the  improvement  from  being  lands  lying  in  their  vicinity;  such  bene 
^' local,''  but  the  local  character  of  the  fits   are   too   uncertain   and   indirect 
improvement  depends  upon  the  special   The  lands  drained  are  the  lands  pecn 
benefit  which  will  result  to  the  real   liarly   benefited.    Skinkle  v.   Clinioi 
property  adjoining  or  near  the  locality   39  N.  J.  L.  656.     Increased  facffit 
m  which  the  improvement  is  made.'  for  ftre  protection  is  a  benefit  accnm 
Rogers  v.  St.  Paul,  22  Minn.  494,  507.   to  property  to  be  considered  in  makiD 
Whether,  in  any  particular  case,  the  a  paving  assessment.    Qiicago  Unk 
improvement   partakes  of    this    local   Traction  Co.  v.  Chicago,  202  III.  576. 
character,    and    creates    such    special        ^  Country  roads.     In  Speny  v.  Ft, 
benefits,   must  ordinarily   be  deemed   gare,  80  Minn.  325, 327,  it  was  held  thi 
questions  of  fact,  to  be  determined   theopeningof  an  ordinary  country  roa 
by  the  proper  authorities  as  the  legis-  or  highway  is  not  a  "local  improv 
lature  may  prescribe."     Per  Vander-  ment      within    the    meaning   of   ti 
hurghf  J.,  m  State  v.  Ramsey  County   provision  of  the  Minnesota  Conotiti 
Dist.  Ct.,  33  Minn.  295,  307.  tion    authorizing   special    assessmen 

The  term  "local  improvement,"  for  local  improvements,  and  the  legi 
as  applied  to  a  street,  signifies  "the  lature  cannot  authorize  a  sped 
actual  or  presumptive  betterment  assessment  therefor.  Browne  J.,  sail 
of  the  street,  and  mvolves  the  idea  "In  the  city,  the  improvement  w 
of  permanency."  Per  Macgruder,  J.,  benefit  and  improve  the  proper! 
in  Illinois  Cent.  R.  Co.  v.  Decatur,  adjacent  to,  and  abutting  upon,  tJ 
154  111.  173.  The  removal  of  noxious  improved  street,  but  will  not  bend 
weeds,  e.  g.f  the  Canada  thistle f  is  not  property  remote  therefrom,  while 
a  local  improvement  which  justifies  the  country  districts  the  highway 
a  special  assessment.  People  v.  Cook  an  advantage  to  the  public  at  larg 
County,  221  111.  493.  and  the  benefit  thereof  is  not  oonfin 

Expenses  incurred  in  unsuccessfully  to  farms  through  which  it  may  pai 
d^ending  suits  against  a  municipality  It  is  therefore  reasonable  to  requi 
for  ille^  and  negligent  acts  in  con-  the  benefited  city  property  to  pi 
structing  a  public  improvement  cannot  the  expense  of  the  improvemei 
be  specudly  assessed  as  a  part  of  the  while  it  would  not  be  reasonable 
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§1441.     Special  Assessmeiits;  Special  and  General  Benefits;  Penn- 

tsftrvdA.  —  In  Pennsylvania,  the  courts  have  not  only  given  effect 

jnit  or  fair  to  require  the  farms  along  for  a  public  purpose,  or  it  cannot  be 

the  fine  of  a  country  road  to  pay  the  justifiea  at  all."    In  this  case  it  was 

entire  oost  and   expense  of   opening  also  held  that  taxation  in  aid  of  a  rail- 

•od  laying  the  same  out."    See  also  road,    when    imposed    upon    all    the 

flute  r.  Uunn,   92   Minn.   436,   440.  property  of  the  municipality  u[)on  an 

These  decisions  were  rendered   upon  ad  valorem  baas,  is  not  a  special  as- 

the  authority  of  Graham  t^.  Conger,  sessment,    but    is    general    taxation. 

85  Ky.  582,  m  which  it  was  held  that  But  in   Sears  v.  Boston  St.  Com'rs, 

the  Uslature  cannot  impose  a  tax  180  Mass.  274,  it  was  held  that  the 

tfm  Vie  land  bordering  on  a  country  building  of  a  union  railroad   staHon 

fw  to  pay  the  entire  cost  of  convert-  and  its  approaches,  a  work  undertcdcen 

)a%  it  mto   a  turnpike.     The   court  in  part  at  least  by  the  municipfdity, 

Ruiked  that  this  method  of  assess-  ana   which  resulted   in   the  increase 

iKot  was   not   adapted   to   country  of  value  of  the  property,  because  of 

nids  or  agricultural  lands,  and  that  the  direction  which  it  gave  to  public 

irtatute  which  authorized  ftn  assess-  travel,  was  a  proper  subject  for  a  special 

neot  in  proportion  to  area  was  not  assessment  upon   property  benefited. 

efied  m  the  case  of  these  lands.  Lighting.    In  Michigan,  it  has  been 

•bo  Falkland  t^.  Gaines,  88  Ky.  held  that  electric  Ught  ''towers"  owned 

M2;  Barber  Asphalt  Pav.  Co.  v,  Gaar,  by  a  lighting  company  are  not  a  local 

115  Ky.  334,  358.    The  deciaons  of  improvement  justifying  a  special  as- 

the  Kentucky  court  are  founded  upon  sessment  on  property  benefited.    Put- 

the  reasoning    of    the    Pennsylvania  nam  v.  Grand  Kapids,  58  Mich.  416. 

courts  to  the  effect  that  the  system  of  423.    In   Illinois,    it   has   been    held 

MMHment  by  frontage  is  unjust  and  that  the  power  house  and  generator 

iMooitable    when    applied    to    farm  plant  of  an  electric  lighting  system 

inae  or   rural  property.     See   ante,  of  a  municipality  are  a  public  benefit 

1 143S.    It  is  to  be  observed,  however,  only,   and  the  cost  thereof  must  be 

ittt  the    Pennsylvania   decisions   do  raised  by  general  taxation.    But  poles, 

aot  hold  that  a  country  road  is  not  a  electrical  conductors,  lamps,   ana  ap- 

loed  improvement   wmch   cannot  be  plianccs   in   particular   streets   are   a 

ttde  by  special  assessment  according  local    benefit,    and    the    cost    thereof 

to  benefit,  the  only  determination  by  may  be   met   by  special   assessment, 

tbit  court  bcdng  that  an  assessment  Ewart  v.  Western  Springs,  180  111.  318. 

W  frontage  was  not  a  fair  or  reason-  Water  works,    A  water  works  plant 

•Ne  apportionment  of  the  benefits  in  and  general  water  supply  system  for 

the  ease  of  rural  or  farm  lands.  a   mumcipality   for   purposes   of   fire 

BaHroads,     Taxation   in   aid  of  a  protection  are  not  a  local  improve- 

rtinad  is  for  a  public  purpose  and  ment,  and  no  special  assessment  can 

enoot  be  imposed  in  the  form  of  a  be  imposed  in  respect  thereof.    Mor- 

tpKul  aasessment.    Dyar  v.  Farming-  san  Park  v,  Wiswall,  155  111.  262;  Blue 

top.  70   Me.   515,   527.     Walton,   J.,  Island  v.  Eames,  155  111.  398:  Hughes 

■ua:  ''It  b  a  sufficient  answer  to  the  v.  Momence,  163  111.  535;  Hughes  v. 

iaopury  whether  this  tax  can  be  sus-  Momence,   164  111.   16,   19;  Hewes  v. 

tamed  as  an  assessment  for  a  local  Glos,  170  111.  436.    But  hydrants  and 

improvement,  to  say  that  the  purpose  water  mains  in  particidar  streets  are 

for  idiich  it  is  to  be  assessed  is  public,  a   local    improvement    in    respect   of 

not  local,  within  the  meaning  of  the  which  a  special  assessment  or  special 

Inr;  that  no  tax  in  aid  of  a  railroad  tax    may    be    imposed.    Hughes    v, 

hu  ever  been  justified  or  sustained  Momence,  163  111.  535;  O'Neilt;.  Pco- 

vpoa  the  ground  that  it  is  an  assess-  pie,  166  lU.  561,  566;  Hewes  v.  Glos, 

ment  for  a  k>cal  improvement.    The  170  111.  436;  Harts  v.  People,  171  111. 

eourta  have   had   much  difficulty   in  458;  Allentown  v.  Henry,  73  Pa.  404; 

their  efforts  to  discriminate  between  Allen  v,  I^w,  44  Vt.  174;  Smith  v, 

loeal  and  public  works,  and  the  divid-  Seattle,   25    Wash.   300;   Vreeluad   v, 

IDC   line    is    but    ill    defined.      But  Tacoma,  48  Wash.  625,  627;  Gleason 


^   -^..    that    taxation    in    aid    of  v.  Waukesha  County,  103   Wis.  225. 
nilroadB  must  be  justified  as  taxation  See  also  Palmer  v.  Danville,  154  IlL 
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to  the  principle  that  local  or  special  assessments  are  only  constito- 
tional  when  imposed  to  pay  for  a  local  improvement  conferring 

156;  Gault  v.  Glen  Ellyn,  226  HI.  520.  benefit  to  a  condderable  area  of  the 
In  Lee  v.  Mellette,  15  S.  Dak.  586,  it  city,  covers  but  a  smaU  part  of  the 
was  held  that  the  statute  did  not  con-  city,  and  is  not  a  general  water  woiia 
fer  authority  to  impose  a  special  as-  plant  or  a  plant  for  street  lightiiig, 
sessment  for  vxUer  mains  in  a  street,  which  is  of  general  utility  to  all  the 
there    being    no    express    authority  inhabitants  <?  the  municipsdity."   See 
conferred  therefor,  while  express  au-  also  Northwestern  University  v.  WD- 
thority  was  conferred  to  impose  spedal  mette,  230  lU.  80. 
assessments  for  other  clearly  defined       Shade  trees.    Special  assessment  for 
street  improvements.    Compare  Allen-  planting,  maintaining,  and  protecting; 
town    V.    Henry,    73   Pa.   404.     The  see  Heller  v.  Garden  Qty,  58  Kan.  263. 
fact  that  a  city  may  make  a  profit  by       Navigable     waters.     In     People   t. 
furnishing  water  to  consumers  does  not  Buffalo,  147  N.  Y.  675,  and  Delaware 
destroy  the  public   character   of   the  &  H.  Canal  Co.  v.  Buffalo^  39  N.  Y. 
improvement   so   as    to    deprive    the  App.  Div.  333,  affd  167  N.  Y.  589,  a 
city  of  the  power  to  impose  a  apedal  special  assessment  founded  on  epeoal 
assessment   for   water   mains.     Smith  benefits    for   deepening;    a    navigable 
V.     Seattle,   25    Wash.   300.     Special  river  was  sustained  without  any  die- 
assessments     for     constructing    public  cussion  as  to  the  power  of  the  legida- 
wells   and  cisterns  at   or  near  street  ture.     But  in  Chicago  v.  Law.  144  IH 
intersections  under  charter  provisions,  569,  it  was  held  that  the  wiaeningoC 
see    LouisviUe   v.  Osborne,    10   Bush  a  navigable  stream  which  is  under  the 
(Ky.),  226:    Louisville  Steam   Fow  control  of  the  United  States  Govern- 
Co.  V.  Anderson    (Ky.),   57     S.    W.  ment,  is  a  public  puipose  and  has  none 
Rep.  617;  Abraham  v.  Louisville  (Ky.),  of  the  elements  of  a  local  improvement 
62  S.  W.  Rep.  1041.    See  further,  ante,  for  which  a  special  assessment  may 
§  1323,  as  to  the  distinction  between  be  imposed.  In  Terrell  v.  Paducah,  W 
water  rates  and  special  assessments.  Ky.  331,  343,  it  was  held  that,  under 

Public     parks,    although    to    some  the  peculiar  circumstances  of  the  case, 

extent  a  general  benefit  to  the  whole  the  cost  of  constructing  a  wharf  on  lana 

municipality,  may  also  be  regarded  as  between    high   and    low    water  mark 

a  special  benefit  to  the  locality  or  the  belonging  to   the    city  or  the  StaU 

pait?  of  the  city  where  they  are  es-  could  not  be  specially  assessed  on  abut 

tablished  wa  ranting  a  special  assess-  ters  whose  lands  were  also  largely  undei 

ment  upon  property  specially  benefited,  water.     In  McGee  v.  Hennepin  County 

State  V.  Ramsey  County    Dist.    Ct.,  84  Minn.  472,  a  statute  authonaed  tb 

75  Minn.  292;  Kansas  City  v.  Ward,  establishment  of  a  uniform  height  o 

134  Mo.  172;  Kansas  City  v.  Bacon,  water  in  Lake  Minnetonka  in  orde 

147  Mo.  259.     See  also  State  v.  Hunt,  "to    improve    the    navigation    or   t 

74  Minn.  496.    See  further  as  to  parks  promote  the  public  health  or  welfare.' 

and  public  squares,  ante,  §  1094.  it  was  held   that  in  respect  of  th 

Sewage  system.    A  pumping  station  improvement  of  the  pubhc  health  o 

for  sewage  and  a  system  of  sewers  in  welfare  a  special  benefit   accrued  t 

connection  therewith  covering  only  a  water  front  property  which   iustifie 

portion  of  the  city,  is  a  local  improve-  a  special  assessment  under  the  pre 

ment  which  may  be  constructed  by  vision  of  the  Minnesota  Constitutioi 

special  assessment.     Fisher  v.  Chicago,  art.  ix.  §  1,  as  amended  in  1881,  ihz 

213    111.    268.     Cartwright,    J.,    said:  "the  legislature  may,   by   general  c 

"It  is  clear  that  a  large  portion  of  the  special  Act,  authorize  municipal  ooi 

city  would  derive  little  or  no  benefit  porations  to  levy  assessments  for  low 

or  advantage  from  the  improvement,  improvements  upon  the  property  from 

The  substantial  benefits  to  be  derived  ing  on  such  improvements,   or  upo 

from  it  are  local  in  their  nature,  and  a  the  propertj'  to  oe  benefited  by  sue 

portion  of  the  city  where  the  sewers  improvements,   or   both,    without   p 

are  laid  will  be  specially  and  peculiarly  gard  to  a  cash  valuation,  and  in  sue 

benefited  in  the  enhancement  of  prop-  manner  as  the   legislature   may   pr 

erty.    The   s>'stem   of  sewers  and   a  scribe."    The  court  expressly  declan 

sewage  pumping  station,  although  a  that  it  did  not  decide  wbetber  the  in 
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special  benefits  on  the  properties  assessed,  and  only  to  the  extent  of 
these  benefits,  and  that  the  expense  of  the  performance  of  the  ordi- 
nary public  duties  of  the  municipality  for  the  general  good  must  be 
defrayed  from  the  general  funds  of  the  municipality  or  by  means  of 
general  taxation  and  cannot  be  made  the  basis  of  local  or  special 
assessment;^  but  in  applying  these  principles,  have  denied  to  the 
legislature  the  power  to  authorize  special  assessments  in  respect  of 
improvements  which  in  other  jurisdictions  are  recognized  as  justify- 
ifig  the  exercise  of  legislative  authority.  Thus,  it  is  held  that  while 
&e  cost  of  the  original  paving  of  a  city  street  may  be  assessed 
against  properties  abutting  thereon  as  species  of  taxation  for  the 
special  benefit  accruing  to  the  properties,  the  repaving  of  the  road- 
way of  such  a  street  is  a  purely  public  duty  for  the  general  public 
benefit,  and  the  legislature  has  no  power  to  impose,  or  to  authorize 
a  municipality  to  impose,  the  cost  thereof  upon  abutting  properties 
by  special  assessment.^    The  operation  of  the  principle  is  not  con- 

pnvaxient  of  the  lake  solely  for  pur-  made  for  the  public  benefit.  There 
pom  of  public  navigation  would  be  was  no  clause  m  the  Constitution  of 
cf  such  general  utility  only,  as  dis-  Pennsylvania  restraining  the  leds- 
tbguiflhea  from  local  benefit,  as  to  lative  discretion,  but  it  was  said  that 
Ottpt  the  improvement  from  the  the  limitation  grew  out  of  the  very 
nUxnity  to  make  a  special  assessment  nature  of  the  subject.  Sharsivood,  J., 
Moferred  by  this  constitutional  pro-  after  discussing  some  of  the  authorities, 
finoii.  said:  ''The  original  paving  of  the  street 

*  In  Saw-Mill  Run  Ridge.  85  Pa.  163,  brings  the  property  bounding  upon  it 
it  ins  held  that  a  bridffe  which  is  part  into  the  market  as  building  lots.  Be- 
of  apubUc  highway  of  a  city  is  a  pubUc  fore  that  it  is  a  road^  not  a  street.  It  is, 
ind  not  a  local  improvement,  ana  that  therefore,  a  local  miprovement,  with 
losifliation  which  authorizes  the  assess-  benefits  almost  exclusively  peculiar  to 
Bent  of  its  cost  upon  properties  bene-  the  adjoining  properties.  Such  a  case 
filed  cannot  be  sustained,  as  all  citizens  is  clearly  within  the  principle  of  asscss- 
hive  an  interest  in  such  an  improve-  ing  the  cost  on  the  lots  lying  upon  it.  .  .  . 
Bent,  and  the  assessment  of  its  cost  But,  when  a  street  is  once  opened  and 
a|Nn  individuals  would  be  a  taking  of  paved,  thus  assimilated  with  the  rest 
|Rvate  property  for  public  use  without  of  the  city  and  made  a  part  of  it,  all 
Jttt  compensation.  the  particular  benefits  to  the  locality 

'  Hammett  v,  Philadelphia,  65  Pa.  derived  from  the  improvements  have 
146;  Williamsport  v.  Beck,  12^  Pa.  been  received  and  enjoyed.  Repairing 
147:  Erie  v.  Russell,  148  Pa.  384;  Boyer  streets  is  as  much  a  pa.rt  of  the  ordinary 
9.  Reading,  151  Pa.  185;  Philadelphia  duties  of  the  municipaUty  —  for  the 
f.  Ehret,  153  Pa.  1;  Morewood  Ave-  general  good  —  as  cleaning,  watching, 
me,  159  Pa.  20;  Scranton  v.  Sturges,  and  lighting.  It  would  lead  to  mon- 
202  Pa.  182,  185.  strous  injustice  and  inequaUty  should 

In  Hammett  v,  Philadelphia,  65  such  general  expenses  be  provided  for 
Fk  146,  a  statute  authorized  the  city  by  local  assessments." 
to  take  a  street  already  laid  out  and  The  court  laid  down  the  following 
B  good  condition,  to  improve  it  for  general  rule:  "Local  assessments  can 
A  public  drive  or  carriage  way,  and  only  be  constitutional  when  imposed 
to  asBesB  the  expense  of  the  improve-  to  pay  for  local  improvement,  clearly 
Bent  upon  Uie  property  abutting  upon  conferring  special  benefits  on  the  prop- 
tbe  street.  The  court  held  that  this  erties  assessed,  and  to  the  extent  of 
iUtute  was  unconstitutional  on  the  these  benefits.  They  cannot  be  so 
iround  that  it  imposed  a  local  assess-  imposed  where  the  improvement  is 
Bent  for  improvements  which  were  either  expressed  or  appeeurs  to  be  for 
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fined  to  cases  where  the  original  improvement  has  been  made  at 
the  cost  of  the  abutter;  no  special  assessment  can  be  imposed  for 
reconstruction  or  repaving  although  the  cost  of  the  original  coDstnic- 
tion  may  have  been  paid  out  of  the  city  treasury.^  The  same  rules 
govern  the  construction  of  sewers.  The  abutting  owners  cannot  be 
subjected  to  special  assessment  for  the  construction  of  a  new  sewer, 
when  the  original  sewer  was  constructed  at  the  expense  of  the 
abutter  <  or  at  the  expense  of  the  municipality.' 

In  applying  these  principles,  or  rules,  to  the  repaving  of  slred$, 
the  courts  have  been  obliged  to  define  what  constitutes  an  original 
paving  thereof,  with  a  view  to  determining  the  liability  of  the  owner 
to  special  assessment  The  question  whether  a  particular  kind  of 
improvement  of  a  street  is  an  original  paving  or  not  is  a  question 
of  fact,  the  controlling  consideration  being  the  intent  of  the  munici- 
pality as  deduced  from  its  actions  with  reference  to  the  street  or 
highway.^    A  first  pavement  in  the  legal  sense  which  exempts  die 

general    public   benefit/'    This    rule,  in  the  centre  unpaved  for  trees  and 

though  Clearly  sound  upon  principle,  shrubbery.     Subsequently    ibe    plaa 

would  be  inconvenient  of  application  was  changed,  and  the  city  caused  tiie 

from  the  difficulty  in  many  cases  of  strip  to  be  paved.     It  was  held  that 

determining  whether  an  improvement  this  was  an  original  paving  of  the  sbm 

was  a  pubhc'or  a  private  benefit.    In  for  which  abutters  might  be  asswea. 

order  to   justify   an   assessment,   the  Alcorn  v.  Philadelphia,   112  Fa.  49i 

improvement   must   be   for   a   public  Compare  Philadelphia  t^.  Yewdall,190 

purpose,    since    the    public    have    no  Pa.  412. 

right  to  tax  a  citizen  to  make  improve-        ^  Williamsport    v.    Beck,   128  V^ 

ments  for  his  own  benefit  solely.    All  147;  Harrisbur^  v.  Segelbaum,  151  P^ 

streets  which  are  opened   for  public  172;   West  Thmi    Street  Sewer,  W 

use  are  public  benefits,  and  it  is  upon  Pa.  565.     When  a  city,  pursuant  }^ 

that  ground  only  that  the  State  can  statute^  took  possession  of  a  (nmpi*^ 

take  private  property  for  streets;  but  roadf    it    was   held    that   there  ^]J* 

the   cost   of   opening   and   improving  no  statutory  recognition  of  the  exS^. 

them  is  assessed  on  adjoining  owners  ing  pavement    as   a    first   pavem^^ 

on  the  ground  of  private  benefit.    The  wmch    prevented    an    assessment    ^ 

last  two  sentences  w^re  quoted  with  adjoining  property  for  the  cost  of    ^ 

approval  in  Baltimore  !'.      anson,  61  paving.     If,  however,  the  dty  reo^^ 

Md.  462.  ^  nizes  or  adopts  such  road  as  a  str^^ 

When  adjacent  property  has  paid  sufficiently    well    paved    for   all   t^i 

the  original  cost  of  grading  or  pavine  requirements   of   tne   present  or  €>^ 

a  street,  it  has  fully  paid  for  all  its  local  near  future,   it  becomes  a  street     ^ 

advantages,  and  it  cannot  thereafter  a  result  of  such  action,  and  the  fut^^ 

be  charged  for  maintenance  and  re-  growth  of  the  dty  and  the  necesi^'^ 

pairs.    Appeal  of  Protestant  Orphan  ror    a    different    pavement    did    tM^ 

Asylum,  111  Pa.   135.    A  city  street  chan^  its  character,  or  subject  ttJ' 

was  paved  with  cobble  stones,  except  abutting  owners  to  a  charge  for    n€j|J 

certain   spaces  in  the   middle,  which  ^vement.    Philadelphia  v,  Gowen,  2C^ 

were  resented  for  use  as  market  places.  Pa.    453.     See    also    In    re    lincolfl 

It  was  held  that,  upon  the  termination  Avenue,  193  Pa.  432;  Dick  p.  Philt* 

of  the  use  of  these  spaces  for  market  delphia^   197  Pa.  467. 
places,  the  city  might  assess  upon  the        '  Erie  v.  Russell,  148  Pa.  384. 
abutters  the  cost  of  pa^'ing  such  spaces.        '  West  Third  Street  Sewer,  187  Pi 

Philadelphia  r.   Evans,    139  Pa.   483.  665. 

In  pavinfi^  a  street  at  the  cost  of  abut-        ^  Harrisburg  v.  Funk.  200  PiL  34S. 

ten  the  city  left  a  strip  eight  feet  wide  ''No  particular  material  is  neoenaiy 
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aimtdng  owner  from  liability  for  any  subsequent  improvement  has 
been  defined  by  the  courts  generally  as  one  that  is  put  down  origi- 
nally, or  adopted  or  acquiesced  in  subsequently,  by  the  municipal 
authorities  for  the  purpose  and  with  the  intent  of  changing  an  ordi- 
naiy  road  into  a  street  It  may  be  macadam  or  anything  else.  That 
is  a  matter  of  evidence  only.^  But  merely  maintaining  the  original 
road  or  highway  by  making  ordinary  repairs  is  not  to  be  regarded 

to  eonstitute   a   ^vement.    It   may  467;  Philadelphia   v.   Hafer,   38   Pa. 

be  made  of  anything  which  will  pro-  Super.  Ct.  382;  Chester  v.  Evans,  32 

ioee  a  haid,  finn^  smooth  surface  for  Pa.  Super.  Ct.  641,  644.    '"The  oon- 

nveL"    Per   MUcheli,   J.,   in   Phila-  trolling  consideration  is  not  so  much 

Mphia  9.  Eddleman,  169  Pa.  452,  454.  whether    the    prior    improvement    of 

1  Hanisburg    v.    Segelbaum^     151  Market  Street  oy  macadamizing,  &c., 

\.  172.    ''A  first  pavement,  m   the  was  in  the  strict  sense  of  the  woid  a 

spl  sense,  which  exempts  the  abut-  paving  thereof,  as  whether,  by  said 

mg  property  owner  from  liability  for  improvement,  the  street  was  changed 

ny  subsequent    improvement,    may  from  an  ordinary  clay  road  into  a  g(wd. 

e  defined  generally  as  one  that  is  put  reasonably  ^  smooth,    and    substantial 

oirn  originally,  or  adopted  or  acqui-  artificial    highway,   practically  equiv- 

■eed  in  subsequently,  by  the  mumd-  alent  to  an  ordmanly  well-improved 

«1  authority,  for  the  purpose  and  with  street,    paved   with   cobble   stone   or 

be  intent  of   changing  an   ordinary  other  materials  then  used  for  paving." 

oed  into  a  street.    It  may  be  macadam  Hanisburg  v.  Segelbaum,  151  ra.  172, 

r  anything  else.    That  is  a  matter  181,  per  Sterrettf  J.     See  also  Phila- 

I  evidence  onl]^.    If  the  purpose  and  delphia  v.  Baker,  140  Pa.  11;  Harris- 

Qtent  be  wanting,  a  mere  surfacing  burg  v.  Funk,  200  Pa.  348,  350;  Ches- 

i  the  road,  however  carefuUy  or  ex-  ter  v.  Evans,  32  Pa.  Super.  Ct.  641, 

KDOvely  done,  will  not  be  a  paving,  644. 

Nit  if  the   intent   and   purpose   are  Macadamizing  is  prima  fade  not  a 

raent,  or  to  be  fairly  inferred,  then  paving  of  a  street  within  the  rule  which 

Jiere  is  a  paving  whatever  the  material  exempts  abutting  property  from  fur- 

Biy  be.    It   may  perhaps   be   safely  ther  assessments  tor   paving,   yet   it 

itatod  as  a  corollary  that,  prima  Jacie^  may  be  put  down  by  the  city  m  the 

naeadamizing  is  not  a  street  paving  first  instance  or  adopted  by  it  subse- 

n  Philadelpma  or  probably  in  other  quently  as  a  pavement  for  the  purpose 

hige  cities,  while,  on  the  other  hand,  of  turning  a  road  into  a  street,  and 

tee  may  be  a  presumption  the  other  when  that  is  the  case  the  macadam- 

nj  in  smaller  cities  or  towns,  as  in-  izin^   is   to   be   regarded   as   ori^nal 

wed  in   Greensburg  v.  Laird  [138  paving.    Assimilation  of  a  city  street 

^  533],    Harrisbui^    v,    Segelbaum  with  the  rest  of  the  city  streets  by 

151  Pa.  172],  and  Boyer  v.  Reading  macadamizing  it,  and  recognition  by 

151  Pa.   185].    Some  illustrations  of  the  city   of   the  macadamizing  as  a 

^  legislative    use  of    the  word    in  proper  and  suitable  paving  for  many 

idation  to  paving  will  be  found  in  vears  before  an  aspnalt  paving  was 

the  opinion  of  WiUaony  J.,  quoted  in  laid,   was  held   to  make   an   asphalt 

Uake  r.  Philadelphia,  150  Pa.    643,  pavement    subsequently     laid    a    re- 

M9,  650,  and  in  some  of  the  other  paving  for  which  the  abutting  owners 

ttaee  dted  tupra.    But  Philadelphia  v,  could     not     be     assessed.    I^ake    v. 

Ehret,  153  Pa.  1,  shows  that  there  is  Philadelphia,    171    Pa.    125.    A   strip 

no  hard  and  fast  rule  on  the  subject  in  the  centre  of  the  street  was  macad- 

of  the  kind  of  paving.    It  is  a  question  amized    pursuant    to    ordinance,  and 

of  fftct  in  each  case,  and  the  governing  paid  for  by  assessment  on  the  owners 

QODoderation    is   tne    nature    of   the  of  premises.    It  was  held  that  a  sub- 

nnmicipal  action  with  regard  to  it.''  sequent    owner  should  not    be    com- 

Philadelphia   v,    Eddleman,    169    Pa.  pelled  to  pay  the  cost  of  a  vulcanite 

^  458,  ver  Mitchell,  J.     To  same  pavement  laid  on  the  same  strip  pur- 

tfect,  Leaxe  v.  Philadelphia,  171  Pa.  suant  to  subsequent  ordinance,    rhil- 

125;  Dick  w.   Ebiladelphia,    197   Pa.  adelphia  v.  Ehiet,  153  Pa.  1. 
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as  an  original  paving  of  the  street  which  precludes  a  subsequent 
assessment  on  the  abutters  for  paving  it^ 

It  also  results  from  the  application  of  these  principles  that  a 
street  paving  assessment  can  in  Pennsylvania  only  be  laid  upon 
abutting  property.  As  to  property  which  does  not  abut  upon  the 
improvement,  the  paving  of  the  street  only  confers  a  general  benefit 
common  to  the  rest  of  the  community  and  therefore  no  special  as- 
sessment can  be  imposed  in  respect  thereof.  If  non-abutting  prop- 
erty were  subject  to  assessment  for  the  paving  of  a  street,  the  re- 
sult would  be  that  such  property  might  be  subjected  to  a  series  of 
assessments,  not  only  for  the  paving  of  the  street  upon  whidi  it 
abuts,  but  also  for  the  paving  of  other  streets  in  the  vicinity,  in  vio- 
lation of  the  rule  adopted  in  Pennsylvania  which  limits  the  liability 
of  the  property  to  one  assessment  for  paving.  <  For  similar  reasons 
local  or  special  assessments  for  sewers  can  only  be  assessed  upd 
property  abutting  upon  the  sewer.' 

§  1442  (753).  Whether  Whole  Oost  may  be  imposed  on  Abutter." 
Upon  the  question  whether  it  is  competent  for  the  l^islatun 
to  require  the  abutter  to  hear  the  whole  expense  of  the  improveme^ 
in  jront  of  his  particular  property^  —  in  other  words,  whether  tb 
abutters  can  be  made  to  pay  the  cost  of  the  improvement  in  fro* 
of  their  respective  lots,  instead  of  having  the  whole  expense  of  tt 
improvement  assessed  or  apportioned  among  all,  on  the  basis  c 
frontage  or  of  benefits,  —  the  decisions  since  previous  editions  c 
this  treatise  have  further  developed  and  illustrated  this  subjec: 
In  previous  editions,  the  author  has  expressed  the  opinion  thi 
while  it  may  be  true  that  in  some  instances  more  hardship  will  k 
occasioned  by  requiring  each  owner  to  make  or  pay  for  the  improvf 
ment  in  front  of  his  own  property  than  if  the  cost  were  assessed  c 
the  basis  of  frontage  or  of  benefits  received,  still  it  seemed  to  tb 
author  difficult  to  find  satisfactory  and  solid  grounds  on  which 
discriminate  the  cases  so  as  to  hold  that  one  is  within  the  constit: 
tional  power  of  the  legislature  and  the  other  is  not  It  seems 
still  to  the  author,  but  the  general  though  not  uniform  course  of  M 

1  Philadelphia  v.  Dibeler,  147  Pa.  Beechwood  Ave.  Sewers,  179  Pa.  fl 
261;  Philadelphia  v.  Hill,  166  Pa.  211;  A  property  owner  cannot  be  aase^ 
Harrisburg  v.  Funk,  200  Pa.  348;  East  for  the  cost  of  a  main  sewer  wh^3 
Street,  210  Pa.  539.  small  local  sewer  would  give  the  p^ 

*  Morewood  Ave.,  159  Pa.  20;  erty  all  the  benefit  it  derived  Tt 
Fifty-fourth  Street,  165  Pa.  8.  the  main  sewer.    Park  Ave.  Scppti 

»  Park  Ave.  Sewers,  169  Pa.  433;  169  Pa.  433. 
Witman   v.    Reading,    169   Pa.    375; 
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mare  recent  decisions  tends  to  support  the  proposition  that  there 
are  or  may  be  grounds  for  the  supposed  distinction.  But  it  is 
always  to  be  remembered  that  implied  limitations  upon  the  legLs- 
hdve  power  of  taxation,  including  the  apportionment  of  public  bur- 
dens as  the  l^islature  deems  reasonable  and  necessary,  are  not 
hgMj  to  be  recognized  or  adjudged. 

In  jurisdictions  where  it  is  held  that  a  special  assessment  can  .only 
be  imposed  because  of  benefits  received  and  within  the  limits  of  such 
benefits,  and  that  the  owner  is  entitled  to  a  hearing  upon  the  ques- 
ion  of  the  benefits  and  the  amount  thereof,  a  special  assessment 
or  the  cost  of  the  improvement  in  front  of  the  particular  property 
rithout  apportionment  according  to  benefits  cannot  be  sustained.^ 
Ji  other  jurisdictions  where  assessments  according  to  frontage  are 
lutained  on  the  theory  that  the  legislative  authority  may  deter- 
oine  that  property  abutting  on  the  improvement  is  benefited  in 
>ioportion  to  frontage  and  direct  an  assessment  accordingly, 
Lnd  that  such  determination  is  conclusive  upon  the  courts  and 
xpon  the  property  owner,  certain  decisions  cited  in  the  notes  hold 
liat  an  assessment  of  the  cost  of  paving  or  improving  a  street  in 
'loot  of  abutting  property  cannot  be  imposed  without  an  apportion- 
nient  among  all  the  lands  on  the  basis  of  frontage.^    But  charges 

'Seeanfe,§  1437,  where  the  decisions  the  work  is  done,  without  apportion* 

|K)ldizig  that  a  special  assessment  must  ment  on  the  basis  of  benefit  or  front- 

^ founded  upon  actual  benefit  received  age,    b    unconstitutional.      See    also 

ukI  limited  tnereto,  are  collated.  Thomas  v.  Gain,  35  Mich.  156,  162. 
, ' "  General  taxation  implies  a  distribu-       Missouri.    In  Independence  v.  Gates, 

kni  of  the  burden  upon  some  general  110  Mo.  374,  383,  the  court  held  that  a 

ule  of  equality.    So  a  local  assess-  special  assessment  cannot  be  imposed 

^t,  or  tax  for  a  local  benefit^  should  upon  an  abutting  lot  merely  on  the 

e  ^ributed    among    and    unposed  basis  of  the  cost  of  the  work  in  front 

pQD  all  equally,  standing  in  like  rela-  of  the  lot,  and  that  there  must  be  an 

cm.    But  equality  can  never  be  but  apportionment  either  on  the  basis  of 

1  approximation.''    Per  Redfiddy  J.,  benefits,  or  according  to  frontage,  or 

i  Allen  V.  Drew,  44  Vt.  174,  186.  ad    valorem.    Thomas,    J.,    said:    "It 

Michigan.    In   Woodbridge   v,   De-  is  now  almost  universally  denied  that 

XMt,  8  Mich.  274,  Martin,  C.  J.,  and  an  owner  can  be  compelled  to  pay  the 

fcnningf  J.,  held  that  the  provision  whole  cost  of  the  imj^rovement  of  the 

F  the  charter  of  Detroit  authorizing  street  in  front  of    his  lot.     In  such 

^  council  to  cause  streets  to  be  im-  case,  his  tax  would  neither  be  increased 

roved  and  to  assess  the  whole  expense  nor  diminished  by  the  assessment  upon 

1  fnxit  of  each  lot  upon  the  lot  and  his  neighbors,  and  each  particular  lot 

^Ake  the  same   a  Hen   thereon  was  would  arbitrarily  be  made  a  taxing  dich 

'alid.    Campbdl  and  Christiancy,  JJ.,  trict  and  charged  with  the  whole  ex- 

onta.    But  in  Motz  v.  Detroit,   18  penditiure.    It    is    evident,    therefore, 

^>Iich.  495,  the  court  held  that  a  special  that  a  law  for  making  assessments  on 

^aBeasment,  being  an  exerdse  of  the  this  basis  could  not  have  in  view  such 

Kywer  of  taxation,  implies  an  apportion-  distribution  of  burdens  in  proportion 

KK&t  and  not  an  arbitrary  exaction,  to  benefits  as  ought  to  be  a  cardinal 

^  that  a  special  assessment  which  item  in  every  tax  law.    It  would  be 

'>i4X)eeB  the  cost  of  grading  and  paving  nakedly  an  arbitrary  conmiand  of  the 

^  Btreet  on  the  lots  in  front  of  which  law  to  each  lot  owner  to  construct  the 
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imposed  upon  property  by  virtue  of  the  exercise  of  the  police  power, 
as  for  instance  for  the  cost  of  filling  and  grading  low  lying  lots  for 

• 

street  in  front  of  his  lot  at  his  own  for  ita  pa3rment  Is  levied  upon  the 

expense    according    to    a   prescribed  abittting  lots,  not  because  of  azi^  special 

standard;  and  a  power  to  issue  such  benefits  their  owners  derive  from  the 

a  command  coula  never  be  exercised  improvement,  but  because  the  public 

by  a  constitutional  government,  unless  j^ood  demands  it^  and  the  law  author- 

we  are  at  liberty  to  treat  it  as  a  police  izes  special  taxation  for  sud^  objects." 

regulation  and  place  the  duty  to  make  See  also   Gatch  v.   Des    Mmnes,    63 

the  streets  upon  the  same  footing  as  lowa^  718,  720;  Dewey  v.  Des  Moines, 

to  keep  the  sidewalks  free  from  ob-  101  Iowa,  416,  423;  Allen  v,  Daven- 

structions  and   fit  for   passage.     But  port,  107  Iowa,  90,  103. 

any  such  idea  is  clearly  madmissible."  Wisconsin.    In  Weeks  v.  Milwaukee, 

See  also,  to  the  same  effect,  Adams  10  Wh.  242,  258,  the  power  of  the 

V,  Green,  74  Mo.  App.  125,  129;  Child-  legislature  to  impose  a  special  aasess- 

ers  V.  Holmes,  95  Mo.  App.  154,  160.  ment   upon   abutting   property   upon 

Illinois.  In  this  State,  special  as-  such  basis  as  it  deems  reasonable  ap- 
sessments  are  by  constitutional  pro-  pears  to  be  asserted  without  qualifi- 
vision  divided  into  special  assessments  cation.  Although  Paine,  J.,  makes  s 
proper  and  special  taxation.  See  strong  argument  against  all  local 
ante,  §  1439,  where  the  Constitution  assessment  upon  principle,  he,  how- 
of  this  State  is  fully  considered.  A&-  ever,  considers  the  right  to  make  than 
sessmcnts  by  frontage  are  justified  as  as  recognized  by  Uie  Constitution  of 
special  taxation  under  the  Constitu-  the  State  which  requires  the  legis- 
tion.  In  P^dmer  v.  Danville,  154  111.  lature  in  organizing  municipal  cor- 
156,  it  was  held  that  the  cost  of  con-  porations  ''to  restrict  their  power  ol 
structing  lateral  water  service  pipes  and  taxation,  assessment**  &c. 
lateral  sewer  pipes  must  be  appor-  In  King  v.  Portland.  38  Oreg.  402, 
tioned  upon  the  abutting  lots  upon  430,  aff'd  184  U.  S.  61,  tne  charter  of  the 
some  rule  of  equality  such  as  front-  city  provided  that  the  cost  of  an  im- 
age, and  that  the  cost  of  each  lateral  provement  should  be  apportioned  at 
connection  cannot  be  charged  to  the  follows:  ''Each  lot  or  part  thered 
abutting  lot  in  front  of  which  it  is  within  the  limits  of  the  proposed 
constructed.  See  also  Davis  v.  Litch-  street  improvement  abutting  upon  the 
field,  145  111.  313;  Ware  v.  Jerseyville,  street  shall  be  liable  for  the  full  cost 
158  111.  234.  of  making  the  improvement  upon  one- 

Iowa.  This  State  appears  to  hold  half  of  the  street  m  front  of  and  abut- 
that  a  special  assessment  for  the  cost  ting  upon  it,  and  also  for  the  p^opo^ 
of  the  improvement  in  front  of  the  tionate  share  of  improving  the  inter" 
particular  lot  assessed  is  valid.  In  sections  of  two  streets."  By  othei 
Warren  v.  Henly,  31  Iowa,  31,  a  pro-  provisions  of  the  charter  the 


vision  of  the  charter  of  the  city  of  ment  was  to  be  founded  upon  the 
Lyons  authorizing  the  city  council  to  "probable  cost"  of  the  improvement 
cause  the  streets  to  be  paved  and  the  as  ascertained  and  determined  by  the 
pavement  repaired,  and  to  that  end  city  engineer  and  tiie  city  ooundL 
to  require  the  adjacent  owners  to  pave  The  constitutionality  of  an  assess- 
or repair  one-half  in  width  of  the  street  ment  so  made  was  attacked  in  a  case 
contiguous  to  their  respective  lots,  which  involved  the  construction  of 
and  in  case  of  neglect  authorizing  the  an  elevated  roadway  in  front  of  plain- 
city  to  do  the  work  and  assess  the  tiff's  propertv.  It  will  be  observed 
expense  as  a  tax  on  the  lots,  was  held  that  inasmuch  as  the  assessment  was 
not  to  be  unconstitutional.  The  prin-  founded  upon  the  "probable  cost,"  it 
ciple  upon  which  this  decision  was  of  necessity  must  have  been  appor- 
rendered  is  thus  explained  by  Beck,  J.,  tioned  upon  some  principle  of  average 
in  Morrison  v.  Hershire,  32  Iowa,  271,  cost,  and  in  the  case  baore  the  court 
277,  "The  power  of  the  city  to  per-  it  was  found  as  matters  of  fact  that 
form  the  work  does^  not  depend  upon  the  improvement  was  a  benefit  to  the 
benefits  to  be  derived  by  property  abutting  property,  that  the  benefits 
owners.  The  work  is  done  for  the  were  equal  to  the  cost  of  the  improve- 
b^iefit  of  the  public;  the  assessment  ment,  and  that  the  common  ooundl  ol 
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the  purpose  of  removing  conditions  injurious  to  health,  do  not  rest 
upon  the  taxing  power  and  may  be  assessed  upon  the  property 
without  violating  any  provision  of  the  Constitution.^ 

Id  some  jurisdictions  the  constructiofi  and  maintenance  of  side- 
walks at  the  cost  of  the  abutting  owner  is  regarded  as  an  exercise 
of  the  police  power,  and  assessments  on  the  property  for  the  cost 
of  the  construction  or  repair  of  the  sidewalks  in  front  of  the  particu- 
lar lot  have  been  sustained.^  In  other  jurisdictions,  the  sidewalk, 
although  a  part  of  the  street,  is  regarded  as  an  appendage  to  the 
abutting  property  and  existing  for  its  peculiar  benefit,  and  the  abut- 
ietj  in  consequence  of  the  peculiar  relation  of  the  sidewalk  to  his 
property,  is  obliged  to  maintain  it  in  repair  and  to  pave  it  when 
necessary,  or  to  bear  the  cost  thereof  when  repairs  are  made  or  the 

the  city  apportioned  the  cost  accord-  bach  v.  Omaha,  54  Neb.  83.    A  city 

ing  to  the  l^nefits.    It  was  held  that,  may  by  virtue  of  the  police  power  be 

under  the  circumstances,  the  rule  of  authorized  by  statute  to  fiU  low  lots 

apportionment  prescribed  by  the  char-  which  are  declared  to  be  mjurious  to 

ter  was  not  unconstitutional.  public  health  upon  the  failure  of  the 

When    the    statute    autiiorizes    an  owner  so  to  do  and  to  recover  the  cost 

MMsment  in  proportion  to  the  frontage  from  the  owner.    Charleston  v.  Werner, 

of  abutting  property,  an  assessment  38  S.  Car.  488.     But  when  the  stag- 

of  each  particular  lot  for  the  cost  of  nant  water  on  low  lying  lots  or  other 

the  improvement  in  front  thereof    is  nuisance  is  caused  by  the  act  of  the 

invalid.    St.    Louis    v.    Clemens,    49  municipality,  the  city  cannot   charge 

Mo.  552;  Neenan  v.  Smith,  50  Mo.  against    the    abutting    property    the 

525;  Weber  v.  Schergens.  59  Mo.  389;  cost  of  abating  such  nuisance  by  filling 

Adams  v.  Green,  74  Mo.  App.   125;  in  the  lots.     Hannibal  v.  Richards,  82 

State  r.  Portage.  12  Wis.  562.    Sim-  Mo.    330;    Lasbury   v.    McCague,    56 

iiariy  it  has  been  neld  that  when  the  as-  Neb.   220;   Weeks  v.    Milwaukee,    10 

iMment  is  required  to  be  made  accord-  Wis.  242. 

M^  fo  benefits f  an  assessment  which        *  James  v.  Pine  Bluff,  49  Ark.  199; 

imposes  the  whole  cost  of  a  retaining  Little  Rock  v.  Fitzgerald,  59  Ark.  494; 

wall  built  in  the  course  of  grading  a  Leiper  v.   Minnig,  74  Ark.  510,  516; 

street  against  the  property  in  front  Palmer  v.  Way^  6  Colo.  106;  Speer  v. 

of  which  it  is  built  is  made  upon  a  Athens,  85  Ga.  49:  Palmyra  v.  Morton, 

wrong  principle  and  is  invalid.    Keller  25  Mo.  593,  596;  Washington  v.  Nash- 

».  Mt.  Vernon,  23  N.  Y.  App.  Div.  ville.  1  Swan  (Tenn.),  177;  Whyte  v. 

48.  Naahville,  2  Swan  (Tenn.),  364:  Gal- 

\  In  OhiOy  lot  owners  may  be  consti-  vcston  v.  Heard,  54  Tex.  420;  Galves- 

tutionally  required  to  drain  and  fill  up  ton  v.  Loonie,  54  Tex.  517;   Highland 

Mr  lotSf  ana  the  power  may  be  dele-  v.    Galveston,    54   Tex.    527;    Adams 

Rated  to   the    municipal    authorities,  v.  Fisher,  63  Tex.  651,  656;   Lentz  v. 

Legidation  of  this  character  is  sus-  Dallas,    96    Tex.    258;    Hennessy    v. 

tained  as  a  legitimate  exercise  of  the  Douglass  County,  99  Wis.   129,  154; 

poBoe  power  for  the  preservation  of  Lisbon  Ave.  Land  Co.  v.   Lake,    134 

the  public   health.     Bliss   v.    Krauss,  Wis.  470.    See  sdso  In  re  Goddard,  16 

16  Ohio  St.  64.     Assessment  of  entire  Pick.    (Mass.)   504,   509;  Carthage  v. 

apme  oj  fiUinq    and  arading    a    lot  Frederick,   122  N.   Y.  268.     Index  — 

imposed  upon  the  lot  held  constitu-  Sidewalks. 

tioiuJ,   being    rather    the    abatement       An    ordinance    which    requires   the 

of  i  nuisance  than  a  tax  or  assessment,  abutter  to  pave  a  sidewalk  is  in  the 

"rbe  court   regarded    the   filling   and  nature  of  an  exercise  of  the  power  to 

Snding  under    the  circumstances    as  remove  nuisances.  Franklin  t;.  Maberry, 

tt  exenaae  of  the  police  power.    Hor-  6  Humph.  (Tenn.)  368. 
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pavement  laid  by  the  municipality.^  Some  courts  also  r^ard  th^!= 
construction  of  sewers  as  an  exercise  of  the  police  power  justifyin^^ 
an  assessment  of  the  cost  thereof  upon  the  proper^  upon 
they  abut* 

§  1443  (761).    Gkneral  Result   summed   np.  —  The  general 
suits  of  the  forgoing  extended  reference  to  the  judgments  of  th-    _ 
courts,  State  and   Federal,  concerning  local  improvements,  an^ 
assessments  in  respect  thereof,  are  here  summed  up  by  the  authoi 
accompanied  with  some  critical  and  explanatory  observations :  >  - 

^  Greensburgh  v.  Young,  53  Pa.  280.  that  a  city  cannot  be  vested  with 

Index — Sidewalks;  Streets.  thority  to  require  an  abutting  own( 

New   Jersey.    The    courts   of   New  or  occupant  to  keep  the  sidewalk 

Jersey  have  long  uniformly  held  that  of  snow  and  ice,  or  to  sprinkle 

assessments    for    local    improvements  or  ashes  thereon.    The  duty  so  to 

in  the  roadbed  of  streets  such  as  pave-  rests  upon  the  public  as  a  part  of  tl_ 

ments,  water  pipes,  sewers,   &c.,  can  duty  to  maintain  the  street,   and  c^ 

only  be  imposed  in  respect  of   actual  cannot  be  imposed  upon  the  abuttip  ^^ 

benefits  and  are  Umited  thereto.    But  owner  or  occupant  as  an  exercise  c— ^ 

a  distinction  is  made  between  the  road-  the  police  power.  Chicago  v.  O'Briec^^ 

bed  of  streets  and  sidewalks.    Sidewalks  111    111.    531;   Gridley    v.   Blooming 


are  regarded  as  an  appendage  to  or  ton,    88    111.   554:     Chicago    v.    McS 
part  of  adjoining  premises  and  so  es-   Donald,  111  111.  App.  436.     Similarly 
sential  to  their  use  as  to  make  their  the  city  cannot  by  ordinance  impo 
improvement  a  burden  belonging  to  a  fine  or  penalty  upon  an  abuttii 
the  ownership  of  the  premises,  and  an  owner  for  failure  to  keep  the  sidewa^ 
order  for  the  improvement   of  side-  in  repair.    Chicago  v.  Crosby,  111  DE* 
walks  is  a  police  regulation.     Hence  538.     But   a   street   railway   has,   b^ 
the  cost  of  constructing  and  maintain-  virtue  of  its  franchise,  a  special  priw- 
ing  sidewalks  can  be  imposed   upon  lege  and  interest  in  its  right  of  way  to 
the  abutting  lands.    Sigler  t;.  Fuller,   which  the  public  in  using  the  slroet 
34  N.  J.  L.  227;  Van  Tassel  v.  Jersey   must  to  some  extent  yield,   and  1^ 
City,  37  N.  J.  L.  128;  Kirkpatrick  v,   city  may  in  the  exercise  of  the  pohoe 
New  Brunswick  St.  Com'rs,  42  N.  J.   power  require  that  the  railway  com- 
L.  510.    See  also  Doughten  v.  Cam-  pany  remove  snow,  dirt,  &c.,  from  be- 
den,  72  N.  J.  L.  451.    The  doctrine  tween  its  tracks.    Chicago  v.  Chicago 
has  been  extended  to  include  the  cost  Union  Traction  Co.,  199  111.  259.  In- 
of  a  curb  and  gutter  necessary  for  the  dex  —  Illinois. 

security  of  the  sidewalk,  Robins  v.  Indiana.  In  Reinken  v.  Fuehring, 
New  Brunswick,  44  N.  J.  L.  116;  and  130  Ind.  382,  it  is  held  that  sweeping 
has  also  been  extended  to  justify  the  (he  street  is  an  exercise  of  the  potioe 
imposition  upon  abutting  land  of  the  power,  and  that  it  may  be  done  at  the 
whole  cost  of  constructing  house  cost  of  the  abutting  owner, 
connections  from  a  sewer  in  the  street  '  Chicago,  M.  &  St.  P.  R,  Co.  v. 
to  the  curb  line  in  front  of  the  property.  Janesville,  137  Ws.  7.  Index — Sewers 
Van  Wagoner  v.  Paterson,  67  N.  J.  L.  and  Drains. 
455.    Index — New  Jersey.  In    Colorado^    the    construction    of 

In  Sands  v.  Richmond,  31  Gratt.  sewers  is  regarded  as  an  exerciae  A 
(Va.)  571,  an  assessment  of  the  cost  the  police  power,  and  it  is  held  that 
of  paving  a  sidewalk  in  front  of  a  lot  a  special  assessment  in  proportion  to 
was  sustained  as  founded  on  gen-  area  may  be  imposed  for  the  con- 
eral  custom,  and  the  court  considered  struction  thereof.  Keese  v,  Denver, 
it  to  be  unnecessary  to  determine  10  Colo.  112;  Pueblo  v.  Robinson,  12 
whether  the  assessment  required  to  Colo.  593;  Wolff  v,  Denver,  20  Colo, 
be  justified  as  an  exercise  of  the  police  App.  135. 
power.  *  Although  the   subject  of    special 

lUinois.    In   this   State   it   is   held   assessments  has  been  exhaustively  re^ 
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.  A  local  assessment  upon  property  immediately  and  specially 
ie6ted  by  a  local  improvement  of  a  street,  although  resting  for  its 
nidation  upon  the  taxing  power,  is  distinguishable  in  many  re- 
lets from  a  tax  levied  for  the  general  purposes  of  the  State  or 
!  genera)  purposes  of  the  municipality.* 

The  soundness  or  reasonableness  of  this  proposition  is 
recognized  by  the  legislation  of  Parliament,  which  has  con- 
standy  distinguished  between  taxes  for  the  benefit  of  the 
whole  kingdom  and  those  laid  for  the  improvement  of  a 
particular  district.^  It  is  also  recognized  by  the  legislation 
of  perhaps  every  State  in  the  Union.'  Hence,  as  is  elsewhere 
shown,  a  statutable  exemption  of  designated  property  from 
"taxation"  does  not  include  an  exemption  from  local  assess- 
ments.* Hence,  also,  as  we  have  already  seen,  provisions 
m  State  Constitutions  concerning  equality  of  "taxation" 
are  generally,  although  not  invariably,  held  not  to  apply  by 
their  intrinsic  force  to  local  assessments.^ 


fldered  by  the  courts  since  p|revious  Yeatman  t;.  Crandell,  11  La.  An.  229; 

ioDs,  the  text  of  this  section  has  Merrick  t;.  Amherst,  12  Allen  (Mass.), 

3  but  slightly  modified  to  meet  the  500;  Wright  v.  Boston,  9  Cush.  (Mass.) 

it  of  recent  decisions.     This  sec-  233,  241;  Boston  Seamen's  Fr.  Soc.  v, 

,  as  it  appeared  in  previous  edi-  Boston.  116  Mass.  181;  Motzt;.  Detroit, 

8,  IB    cited    and   ciuoted   in    the  18  Mien.  495;  Hoyt  v.  East  Saginaw,  19 

lion  of    Mr.    Justice   Harlan,    in  Mich.  39;  Williams  v.  Canmiack,  27 

rood   V.  Baker,   172  U.   S.   269,  Miss.  209:  Lockwood  v.  St.  Louis,  24 

288.  Mo.  20;  Garrett  v,  St.  Louis,  25  Mo. 

Rolph   V.  Fargo,  7  N.  Dak.  640,  505;  Egyptian  Levee  Co.  v.  Hardin, 

dting  text;  Arnold  v,  Knoxville,  27  Mo.  495,  ^97;  Uhrig  v.  St.  Louis,  44 

Teon.  195,  205,  quoting  text.  Mo.  458;  Tidewater  Co.  v.  Coster,  18 

Boston  Seamen's  Fr.  Soc.  t;.  Bos-  N.  J.  Eq.  518;  Wilmington  t;.  Yopp,  71 

116   Mass.    181;   per  Deoena,   J.  N.  Car.  76;  Maloy  v.  Marietta.  11  Ohio 

ord  Union  Poor  Guard  v,  Bedford  St.  636;  Jones  v.  Holzapfel,  11  Okla.  405; 

•.  Com'rs,   7  Exch.   777;  Viner's  King  v.  Portland,  2  Oreg.  146;  Ladd  v. 

"Sewers^';  Comyn's  Dig.,  "Sew-  Gambell,  35   Oreg.  393;  G!reens- 

That   local   assessments  while  burg  v.  Young,  53  Pa.  280;  Roundtree 

i  by  virtue  of  the  taxing  power  are  v.  Galveston,  42  Tex.  613,  626;  Austin 

"taxes'*  as  that  word  is  generally  c;.    Gulf,    C.    &    S.    F.    R.    Co.,    45 

in  constitutions,  charters,  and  rev-  Tex.  234;  Allen  v.  Gralveston,  51  Tex. 

statutes,  see  McGehee  v.  Mathiss,  2^;  Lovenberg  v.  Galveston,  17  Tex. 

jk.  40;  Sanders  v.  Brown,  65  Ark.  Civ.  App.  162;  Wey  v.  Salt  Lake  City 

Pfeoplev.  Lynch,  51  Cal.  15;  Edger-  (Utah),  101  Pac.  Rep.  381;  Richmond 

}.  Green  Cove  Springs,  19  Fla.  140;  &  A.  R.  Co  v.  Lynchburg,  81  Va.  473; 

den  V.  Atlanta,  70  &,  817;  Wright  Norfolk  v.  Ellis,  26  Gratt.  (Va.)  224: 

iicago,46Ill.  44;Paknert;.Strumpf,  arde,  §§  1372  et  seq.,  1430,  and  post,  §} 

[nd.  329;  Hines  v.  Leavenworth,  1444  et  aeq. 

in.  186;  Lexington  v.  McQuillan's  *  ArUe,  §  1052,  and  note;  §§  1430, 

»,  9  Dana   (Ky.),  513;  Zable  v,  1431. 

bans'  Home,  92  Ky.  89;  Holzhauer  *  Post,  §  1444,  and  cases  dted. 

Newport,  94  Ky.  396,  407;  Gosnell  *  ArUe,  §§  1432,  1433;    Arnold  v. 

iOinsviUe,  104  Ky.  201;  Louisville  Knoxville,  115  Tenn.  195,  205,  quoting 

dcNaurfiten  (Ky.),  44  S.  W.  Rep.  text. 
';Grow^  p.  Copley,  2  La.  An.  329; 


1 


2566  MUNICIPAL  corporahonb  §  1443 

2.  A  local  assessment  or  tax  upon  the  property  benefited  by  a 
local  improvement  may  be  authorized  by  the  l^islature.^ 

Where  the  G)nstitution  of  a  State  treats  local  assessments 
as  taxes,  and  includes  them  in  its  provisions  as  to  the  man- 
ner in  which  taxes  shall  be  laid,  its  requirements  in  that 
behalf  must,  of  course,  be  observed.* 

^^llere  there  is  no  special  constitutional  restriction,  the 
expense  of  the  local  improvement  may  be  authorized  by  th^ 
legislature  to  be  apportioned  on  some  other  basis  than  tha 
of  value  of  the  property  within  the  taxation  district 

3.  Special  benefits  to  the  property  assessed,  that  is,  benefits  rt 
ceived  by  it  in  addition  to  those  received  by  the  community  t 
large,  is  the  equitable  and  just  foundation  upon  which  local  asses: 
ments  rest;'    and  to  the  extent  of  special  benefits  it  b  ever; 

^  Nugent  V.  Jackson,  72  Miss.  1040,  erty  according  to  benefits.  Pahix 
1056,  citing  text;  Arnold  v.  Knorville,  v.  Way,  6  Colo.  106;  Wilson  r.  Chilco" 
115  Tenn.  195,  221,  citing  text.  Smith  12  Colo.  600;  In  re  House  Resolutioc: 
Carolina  appears  to  be  the  onl^^  State  15  Colo.  598.  But  upon  reconsidtf 
in  which  the  legislative  power  to  impose  ation  of  the  case,  these  decimons  we 
a  special  assessment  founded  upon  bene-  overruled,  and  it  was  held  that  the  ooa 
fits  is  denied.    See  antCy  §  1431.  stitutional  requirement  did  not  app 

>  lUinoia.   In  Chicago  v.  Lamed,  34  to    special    assessments.    Deovet 
ni.  203,  it  was  held  that  special  assess-   Knowles,  17  Colo.  204. 
ments  were  subject  to  the  rule  of  equal-       Tennessee.  In  McBean  v.  Chandler* 
ity  and  uniformity  prescribed  by  the  Heisk.  (Tenn.)  349,it  was  held  that  unJ 
then  Constitution,  and  that  an  assess-  the  constitutional  requirement  of  emu 
ment  imposed   in   proportion   to  the  ity  and  uniformity  of  taxation,  lubu 
frontage  of  the  property  abutting  on  ting  property  oouJd  not  be  special 
the  improvement  violated  that  prin-  assmed,  but  this  decision  was  ov« 
dple  and  could  not  be  sustained.    But  ruled  in  Arnold  v.  Knoxville.  115  Tec 
by  the  Constitution  of  1870  it  was    195,  in  which  it  was  held  that  t? 
expressly  provided  that  local  improve-  constitutional  provision  did  not  aps 
ments  might  be  made  by  cities,  &c..   to  special  assessments, 
''by    speoal    assessment    or    special        *  Baltimore  v.  Johns  Hopkins  H 
taxation    or    contiguous    property    or  pital,  56  Md.  1;  McMillan  r.  Bufl 
otherwise.''  Const.  1870.  art.  ix.  §  9.   30    Mont.    220,    225,    quoting   te 
Under  this  constitutional  provision  as-  Hanscom  v.  Omaha,  11  Neb.  37;  C 
sessments  by  frontage  are  valid,  but  t;.  Omaha,  42  Neb.  120;  Smith  p.  (mi^ 
the  constitutional  requirement  of  equal-  49  Neb.  883;  Barnes  v.  Dyer,  56  Vt.  4 
ity  and  uniformity  still  applies  to  spe-  citing  text;    Chicago,  M.  &  St.  P* 
cial   assessments   to   the   extent  that  Co.  v.  Milwaukee,  89  Wis.  506,  S 
they  must  be  imposed  upon  a  uniform   citing  text;  Oshkosh  City  R.  U(» 
rule.    Thus,    some    property    cannot  Winnebago  County,  89  Wis.  435,  -^ 
be   assessed    for   an   improvement   in  citing  text.    But  it  must  always 
proportion  to  benefit  and  other  prop-  kept  in  mind  that  what  is  just  or  ec 
erty  in  proportion  to  frontage.     Kuen-  table  or  reasonable  does  not  meai^ 
ner  v.  Freepor%  143  111.  92;  Davis  v.   or  limit  the  power  of  the  leplslatf 
Litchfield,  145  III.  313;  Ware  p.  Jersey-  The  proposition  of  the  text  ooincw 
ville,  158  III.  234;  st/pra,  §  1439.  with  the  conclusion   reachcxi  by   A 

Colorado.  Following  the  earlier  deci-  Hare,  after  a  very  full  review  of  ti 
sions  of  the  Illinois  courts,  it  was  at  course  of  American  decisions  upon  tt 
first  held  that  the  constitutional  re-  subject.      1   Hare,  Am.  Const.  IftV 
quiroment   of    uniformity  in  taxation  286,  315. 
prohibited  special  assessments  of  prop- 
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where  admitted  that  the  legislature  may  authorize  local  taxes  or 
assessments  to  be  made.^ 

4.  Wlien  not  restrained  by  the  G)nstitution  of  the  particular 
State,  the  legislature  has  a  discretion,  conunensurate  with  the  broad 
domain  of  legislative  power,  in  making  provisions  for  ascertaining 
what  property  is  specially  benefited  and  how  the  benefits  shall  be 
apportioned.^ 

This  proposition,  as  stated,  is  nowhere  denied;  but  the 
adjudged  cases  do  not  agree  upon  the  extent  of  legislative 
power.  The  courts  which  have  followed  the  doctrine  of  the 
leading  case  in  New  York '  have  asserted  that  the  authority 
of  the  l^^lature  in  this  regard  is  quite  without  limits;  but 
die  decided  tendency  of  the  later  decisions,  including  those 
of  the  courts  of  New  Jersey,  Michigan,  and  Pennsylvania,  is 
to  hold  that  the  legislative  power  is  not  unlimited,  and  that 
these  assessments  must  be  apportioned  by  some  rule  capable 
of  producing  reasonable  equality,  and  that  provbions  of 
such  a  nature  as  to  make  it  legally  imposnble  that  the  bur- 

*  lows  Pipe  &  Hie  Co.  v,  Callonan,  the   owner's    consent,    oondenms   the 

125  Iowa,  358,  363,  quoting  text.     In  system,   as  authorized   and   practised 

Swtk  Carolina,  the  power  of  the  leg-  in  New  York  and  Brooklyn,  as  ''un- 

biiture  to  impose  or  authorize  local  just  and  oppressive,  unsound  in  prin- 

taxes  or  special  assessments  is  denied  ciple,   and   vicious  in   practice.    The 

hy  the  Courts.    See  ante,  §  1431.  right  to  make  a  public  street  is  based 

'  Iowa  Pipe  &  Tile  Co.  t'.  Callanan,  upon  pubtic  necessity,  and  the  public 
125  Iowa,  35S,  363,  quoting  text;  should  pay  for  it.  To  force  an  ex- 
Newman  r.  Elmporia,  41  Kan.  583,  pensive  improvement  [against  the  con- 
^,  quoting  text;  McMillan  v.  Butte,  sent  of  the  owners,  or  a  majority  of 
90  Mont.  220,  225,  quoting  text;  them]  upon  a  few  property  owners 
Delaware  A  H.  Canal  Co.  v.  Buffalo,  against  their  consent,  and  compel  them 
99  N.  Y.  App.  £Hv.  333,  345,  quoting  to  pay  the  entire  expense,  under  the 
text;  I^d  p.  Gambell,  35  Oreg.  393,  delusive  pretence  of  a  corresponding 
397,  citing  text;  King  v.  Portland,  38  specific  benefit  conferred  upon  their 
Oreg.  40C.  420,  citing  text.  property,  is  a  species  of  despotism  that 

•  People  V.  Brooklyn,  4  N.  Y.  419;  ought  not  to  be  perpetuated  under  a 

^^»  {§  1052,   1432.    See  cases  from  government  which  claims  to  protect 

the  States  named,  and  others  referred .  property  equally  with  life  and  liberty. 

to  in  the  notes  to  §§  1436,  1437.     If  Besides  its  maiiifest  injustice,  it  de- 

the  reader  will  compare  the  opinion  of  prives  the  citizen  practically  of  the 

Chief  Justice  Gibson  in  Kirby  v.  Shaw,  principal  protection  [aside  from  con- 

19  Pa.  St.  258,  with  that  of  Chief  Jus-  stitutional    restrunts]    against   unjust 

tioe  Agnew   in    Washington  Avenue,  taxation,  viz.,  the  responsibilitv  of  the 

^,  69  Pa.  352,  and  in  Seely  v.  Pitt*-  representative  for  his  acts  to  his  con- 

bur^^  82  Pa.  360,  referred  to  infra,  he  stituents.     As    respects    general    tax- 

wiD  disoover  how  widely  they  diner  (al-  ation  where  all  are  equally  affected. 

tliou^  the  actual  judgment49  may  not  this  operates,  but  it  has  no  beneficial 

conflict)  concerning  the  amplitude  of  application  in  preventing  local  taxation 

Hvlative  power  in  respect  of  taxes  and  for  public  improvements.^  The  major- 

^poatitms.     In  the  case  of  Guest  v.  ity  are  never  backward  in  consenting 

Brooklyn,  69  N.  Y.  506,  Church,  C.  J.,  to,  or  even  demanding,  improvements 

i^  denying  the  power  of  the  legislature  which  thev  may  enjoy  without  expense 

to  authorize  local  assessment  against  to  themselves. 
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den  can  be  apportioned  with  proximate  equality  are  a] 
trary  exactions  and  not  a  legitimate  exercise  of  legislal 
authority  or  of  the  taxing  power.^ 

5.  The  assessments  may  be  made  upon  all  the  property  specu 
benefited  by  the  particular  improvement  according  to  the  exc 
tional  benefit  each  lot  or  parcel  of  property  acttudly  and  sepam 
receives.* 

This  is,  perhaps,  the  method  most  generally  adopted 
the  legislation  in  this  country,  and  it  is  the  one  which,  in 
author's  judgment,  is  right  in  principle  and  the  most  jusi 
its  practical  workings. 

6.  Where  the  property  is  urban,  and  has  been  platted  mto  Hoc 
with  lots  of  equal  depth  which  abut  the  local  improvement 
which  the  assessment  is  made,  and  there  are  no  special  const 
tional  restrictions  in  the  way,  and  nothing  in  the  nature  and  circi 
stances  of  the  particular  case  to  make  an  assessment  in  proporl 
to  the  frontage  of  the  lots  upon  the  improvement  work  mani 
injustice,  it  is  generally,  but  not  always,  regarded  as  within 
competency  of  the  l^islature  to  provide  that  it  may  be  so  inad( 

As  to  sidewalks,  this  is  scarcely  disputed  or  open  to  • 
pute.  As  to  grading,  paving,  and  sewers,  the  basis  of  fn 
age,  where  sustained,  is  regarded  as  a  convenient,  practica 
and  in  most  cases  in  the  long  run  a  just  method  of  ascert 
ing  the  benefits  severally  received,  since  the  benefits  ac 
and  probable  to  the  abutters  are  generally  proportions 
the  length  of  their  respective  fronts;  and  hence  this  rule 
a  rule  of  apportionment,  is  one  which,  on  the  condit 
above  named,  the  l^islature  may,  in  its  discretion,  prescri 

7.  Under  the  same  conditions  and  restrictions,  the  l^bU 
may  authorize  the  assessment  upon  the  lots  benefited,  in  pro 
tion  to  their  superficial  area.^ 

But  if  other  than  abutting  lots  are  assessed  in  this  m 
and  especially  if  the  property  thus  assessed  cannot  as  of  i 

^  Iowa  Pipe  &  Tile  Co.  v.  Callanan,  35     Mich.     156,    infra;    Washii 

125  Iowa,  358j  364,  quoting  text;  New-  Avenue,  Re,  69  Pa.  St.  352,  infra;  s\ 

man  v.  Enipona,  41  Kan.  5^,  589,  quot-  §  1438,  note,  where  the  dedaoi 

ing  text;  Chicago,  M.  &  St.  P.  R.  Co.  Pennsyhania  and  elsewhere  are  ref< 

i;.  Milwaukee,  89  Wis.  506,  515,  citing  to;   supra,  §§  1434,   1435,  where 

text.  course  of  decision  in  New  Jersey, 

^  Delaware     &    H.    Canal  Co.   v.  the  present  doctrine  therein,  are  sti 

Buffalo,  39  N.  Y.  App.  Div.  333,  345,  anU,  §  1442,  and  note, 
citing  text.  *  Ahem  v.  Texarkana  Imp.  Diar 

»  Speer  v.  Athens.  85  Ga.   49,  65,  Ark.  68,  77,  citing  text;  McMilb 

citing  text;  Weed  c;.  Boston,  172  Mass.  Butte,  30  Mont.  220,  225,  citing 
28,  32,  citing  text;  Thomas  v.  Gain, 
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participate  in  the  benefit  and  use  of  the  local  improvement, 
and  the  extent  of  the  assessment  district  is  such  as  to  include 
lots  directly  and  largely  benefited  with  those  only  indirectly 
and  slightly  benefited,  then,  since,  on  this  basis,  all  lots  are 
to  be  assessed  by  the  same  rule,  viz.,  that  of  superficial  area, 
this  mode  of  assessment  ought  not,  under  such  circumstances, 
to  be  sustained.^ 
8.  Whether  it  is  competent  for  the  l^islature  to  declare  that  no 
part  of  the  expense  of  a  local  improvement  of  a  public  nature  shall 
be  borne  by  a  general  tax,  and  that  the  whole  of  it  shall  be  assessed 
upon  the  abutting  property  and  other  property  in  the  vicinity  of  the 
improvement,  thus  for  itself  conclusively  determining,  not  only  that 
such  property  is  specially  benefited,  but  that  it  is  thus  benefited  to 
the  extent  of  the  cost  of  the  improvement,  and  then  to  provide  for 
the  apportionment  of  the  amount  by  an  estimate  to  be  made  by 
designated  boards  or  officers,  or  by  frontage  or  superficial  area,  is  a 
question  upon  which  the  courts  are  not  agreed.^    Almost  all  of  the 
earlier  cases  asserted  that  the  l^islative  dbcretion  in  the  apportion- 
ment of  public  burdens  extended  thus  far,  and  such  legislation  is 
still  upheld  in  most  of  the  States.    But  since  the  period  when  ex- 
press provisions  have  been  made  in  many  of  the  State  Constitutions, 
requiring  uniformHy  and  equality  of  taxation,  several  courts  of  great 
respectability,  either  by  force  of  this  requirement  or  in  the  spirit  of 
it,  and  perceiving  that  special  henefis  actually  received  by  each  par- 
cel of  contributing  property,  was  the  only  principle  upon  which 
^ch  assessments  can  justly  rest,  and  that  any  other  rule  is  unequal, 
oppressive,  and  arbitrary,  have  denied  the  unlimited  scope  of  legis- 
lative discretion  and  power,  and  asserted  what  must  upon  principles 
of  equity  and  equality  be  regarded  as  the  just  and  reasonable 
doctrine,  that  the  cost  of  a  local  improvement  ought  to  be  assessed 
upon  particular  property  only  to  the  extent  that  it  is  specially  and 
peculiarly  benfited;  and  since  the  ejJcess  beyond  that  is  a  benefit 
to  the  municipality  at  large,  it  ought  to  be  borne  by  the  general 
treasury.' 

.    *  ThoDiaa  v.  Gain,  35    Mich.  156,  of  SharsunxxL  J.,  in  Hammett  v.  Philar 

^$n;  Seely  v.  Pittsburgh,  82  Pa.  St.  delphia,  65  Pa.  St.  146:  ''Local  asaess- 

Y2»  w»/n»;  Preston  v,  Rudd,  84  Ky.  ments  can  only  be  constitutional  when 

*^«  imposed  to  pay  for  local  improvements, 

'  Supra,  §f  1433-1439,  and  notes.  clearly  conferring  special  benefits  on 

^*  Seely  v.  Pittsbu^,  82   Pa.  360,  the  properties  assessed,  and  to  the  ex- 

Wa^Qigton  Avenue  Caae,  69  Pa.  352,  tent  of  these  benefits.    They  [local  a»- 

^'hoth of  which  Judge  Agnew  discusses  sessments]   cannot  be  imposed   when 

^"C  subject  and   vindicates  the   two  the  improvement  is  either  expressed,  or 

I^'^'pofitions  laid  down  in  the  opinion  appears  to  be  for  the  general  benefit." 
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9.    It  has  now  been  definitely  decided  by  the  Supreme  Cour 
of  the  United  States  that  the  Federal  courts  ought  not  to  inter 

Hammett's    Cmae    (oXkmed.    Appeal  the  r^hts  of  property  as  protected  1: 

of  Protestant  Orphan  Aiefylum,  111  Pa.  the  Bill  of  lughts"  (the  ind^easib 

135;  Wistar  v.  Philadelphia,  111  Pa.  right  to  acquire,  possess,  andjprot^ 

604;  Dallas  v.  Ellison,  10  Tex.  Civ.  property^  &c.    See  opinion  in  Washiia 

App.  28,  quoting  text.  ton    Avenue,    /2e,    69    Pa.    352,  C 

In  HammeU*8  Ccue,  on  the  principle  the  enumeration  of  these  rights). 

thai  repaving  a  street  is  a  general  bene-  statute  authorizing  the  assessment 

fit,  it  was  decided  that  the  expense  property  in  the  rural  district  used 

could  not  be  met  by  a  local  assessment,  farm  land,  by  the  foot-front  rule,  M 

although  it  is  admitted  that  the  ex-  grading  or  other  local   improvemeB 

penae  of  the  orinnal  paving  may  be  upon    a    public    avenue    upon  whM 

thus  defrayed.    This  particular  appli-  it  abuts,  held  unconstitutional.    8ci 

cation  of  the  principle  is  of  doubtful  ton  v.  Pennsylvania  Coal  Co.,  105 

correctness,   and   it   has  been  denied  445;  following  Washington  Ave.  (X. 

to  be  sound  in  Missouri.      See  infra,  69  Pa.  St.  ^2;  Seely   v.  Pitt^buia 

S1447,   note.      In   Wistar  v,   Phila-  82  Pa.  300;  Craig  v.  Philadelphia, 

elphia.   80    Pa.  St.   505,    the    exact  Pa.  265;  Philadelphia  v.  Rule,  93  ■ 

point  aecided  was  that  under  power  15;  ante,  §  1395. 
to   the   dty   to    ''prescribe   by   ordi-       The  judgment  in  the  Seely  Case^ 

nance  that  paving  of  streets  and   of  view  of  the  facts,  must  be  admittetf 

footways  should  be  done  at  the  ex-  be  right  by  all  except  those  who  ascr~a 

p«nse  of  the  owners  of  the  ground,"  the  a  practical  onmipotence  to  the  legia 

dty  could  not  tear  up  a  pavement  which  tive  power  in  such  matters,  —  a  vm 

was  good,  had  been  built  at  the  abutter^s  which   overlooks   the  substantial  d 

expense  only  three  years  before,  and  ference  between  general  taxation  ai 

needed  no  repair,  and  require  it  to  be  the  imposing  of  a  special  burden  upc 

replaced  at  the  owner's  expense  with  a  particular  property,  irrespective  of  vc 

new  and  costlv  one  [granite  curb,  &c.].  litical  or  municipal  districts.    This  ois 

the  right  to  do  this  not  being  deemed  tinction  is  cletmy  stated  by  BeasUt 

sufficient! V  explicit;  and  the  case  was  C.  J.,  in  State  v.  Newark,  37  N.  J.  L 

distinguished  from  one  of  repair.    The  415;  supra,  §§  1434,  1435,  and  note 

point    dedded    in    Washington    Ave-  In  this  case  the  city  of  N^ewark  \an 

nue.   Re,  69  Pa.  352,   is  stated  ante,  been  authorized  by  the  legislature  t 

§  1438,  note.  Seely  v.  Pittsburgh,  82  repave   the    roadbed    of    any   of  it 

Pa.  360,  infra,  was  similar  to  the  case  streets,  and  to  assess  two-thiras  of  th 

of  Wasnington  Avenue;  and  it  was  held  cost  on  the  abutting  property,  and  tli 

that  the  cost  of  paving  Penn  Avenue  remaining  third  on  the  public  at  Ian 

in  Pittsburgh,  wnich  extended  along  It  improved  a  street  accordingly.    S 

platted  lots  and  also  beyond  and  along  point  was  made    that  the  work  wi 

suburban     and     unplatted     property,  repaving,   instead   of    original   pavin; 

could  not  be  authorized  by  the  legis-  Tnerc  was  no  specual   provision  of  tl 

lature  to  be  assessed  by  the  frontage  Constitution    applicable.      The    Chi 

rule.     After  stating  the  cost  of  the  im-  Justice  says:  ''It  thus  appears  that  tl 

'  provement  to  have  been  $350,000  and  statute  in  question  [city  charter]  imde 

the  character  of  the  avenue,  Agnew,  C  .J.,  takes  to  fix  at  the  mere  will  of  the  le(p 

says^  with  emphasis:   "This  blending  lature  the  ratio  of  the  expense  to  be  pi 

of  city  and  country,  of  city  lots  and  upon  the  owner  of  the  property  alra 

farm  lands,  of  the  residences  of  the  the  line  of  the  improvement;  and  tl 

living  and  the  graves  of  the  dead  [St.  questionis^whethersuchan  act  is  valid 

Mary's  Cemeterv],  constitute  a  group  The    Court    of    Errors    and    Appei 

so  motley  and  discordant,  a  series  so  decided  it  was  not.    The  basis  of  tl 

wanting  in  similitude  and  uniformity,  judgment,   affirming  the   principle 

that  the  frontage  or  per-foot  rule  can-  Tidewater  Co.  v.  Oister,  18  N.  J.  E 

not  be  applied  to  it.     It  is  so  plainly,  518,  was  "that  cost  of  a  public  ii 

palpably,  rankly,  and  ruinously  unjust,  provement  might  be  imposed  on  pe 

it  must  be  pronounced  no  proper  or  ticularized  property  to  the  extent 

lawful  mode  of  spedal  taxation,  but  which  such  property  was  exceptional 

an  injustice  so  gross  as  to  he  void  against  benefited,  and  that  any  special  burd< 
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fere,  under  the  provisions  of  the  Fourteenth  Amendment,  when  a 
special  assessment  is  imposed  according  to  the  settled  laws  of  the 
State  applicable  to  all  persons  in  like  circumstances  and  conditions; 

bemd  that  was  illegal/'    This  is  the  property  fronting  upon  sidewalks  ''for 

oo^  theory,  it  is  maintained,  upon  so  much  of  the  expense  thereof  as  they 

wheh  local  assessments  can  be  8U»-  shall  deem  just  ana  equitable"  was  held 

taioed;  and  the  judgment  of  the  court  to  be  unconstitutional,  because  it  did 

neeefliarily  implied  tnat  the  amount  or  not  fix  a  certain  standard  of  assessment, 

proportion   ot    special   benefits   could  the  court,  per.Veasyy  J.,  saying,  "The 

not  be  arbitrarily   determined   by   a  words  just  and  equUable  do  not  import 

kffslative  act  and   charged  upon  the  with  reasonable  certainty  a  limitation 

amitten,  but  would  have  to  be  ascer-  to  particular  benefits  to  property  bene- 

tJUMd  and  apportioned  in  some  other  fiteid."    Barnes  v.  Dyer,  56  Vt.  460. 

mode,  as  by  an  estimate  of  such  benefits.       In  Michigan  the  court  was  of  opinion 

to  be  separately  made  by  a  proper  that  a  sewer  assessment  on  the  haeis 

board  of  officers.     In  the  subsequent  of  froniage  could  not  as  a  maUer  of  law 

case  of  the  New  Brunswick  Rubber  Co.  be  held  to  be  illegal  because  not  liud 

f.  New  Brunswick  Street  Com'rs,  38  in  proportion  to  actual  or  probable 

N.  J.  L.  190,  the  Supreme  Court  held  benefits.    Warren  v.  Grand  Haven,  30 

the  very  strict  view  that  a  sewer  act  Mich.  24.    The  subject  of  such  assess- 

which  authorized  the   Commit  si'- ncrs  ments   was  elaboratelv   discussed   by 

of  Streets  and  Sewers,  upon  the  com-  Cooley,  C.  J.,  in  the  subsequent  case  of 

pletion  of  anv  sewer,  ''  to  ascertain  the  Thomas  c;.  Gain,  35  Mich.  155,  in  which, 

nbole  cost  thereof  and  the  size  of  all  while  the  court  did  not  deny  t^t  with 

the  lots  dndned  thereby,  and  to  fix  the  proper  provisions  a  sewer  assessment 

amount  to  be  paid  for  each  in  such  might  be  authorized  to  be  made  upon  the 

jnportions  as  may^  in  the  judgment  of  basisof  super/ictoZ  area,  yet,  as  in  the  case 

ikommissionerSf  be  rust  and  eqfuiUible"  before  it,  this  plan  was  muEule  to  apply 

Wtt  unconstitutional,  because  it  failed  to    all    property    (irrespective    of^  its 

nedfically  to  determine  the  mode  of  character  and  the  amount  of  benefits 

mstributing  the  burden;  that  is,  as  we  actually  received)  which  the  city  coun- 

underatand  it,  since  no  assessments  can  cil  might  resolve  had  been  benefited, 

be  made  except  for  special  benefits,  the  it  was  considered   to   be   unconstitu- 

act  ougjit  distinctly  to  require  the  a»-  tional^  because  it  was  legaJly  impossible 

Knments  to  be  made  on  this  basis,  that  it  could  "apportion  the  burden 

fiat  the  act  did  not  exclude  this  basis,  justly,  or  with  sucn  approximate  jus- 

and  it  would  probably  be  held  else-  tice  as  is  usually  attainable  in  tax  cases, 

where  as  sufficient  to  support  an  assess-  and  that  it  must  fidl  to  the  ground  like 

BMDt  which  was  in  fact  made  upon  the  any    other    merely    arbitrary    action 

right  principle.    See  Thomas  v.  Gain,  wHich  is  supported  by  no  principle." 

35  Mich.  156,  infra.    Neither  absolute  See  also  New  York  &  N.  H.  R.  R.  Co. 

certamty  nor  exact  equality  is  practi-  v.  New  Haven  (what  constitutes  special 

cable  in  such  matters,  and  cannot  be  benefits),  42  Conn.  279:  State  p.  Ramsey 

judicially  exacted.    A  similar  provision  County  Dist.  Ct.,  33  Minn.  205,  holding 

to  that  condemned  in  New  Jersey  may  also  that  grading,  filling,  &c.,  in  several 

be  found  in  many  of  the  States.    See  streets  may  be  so  connected  as  to  be 

•wjjtt,  {  1435.  properly  prosecuted  as  one  improve- 

Thua  the  General  Municipal  Incor-  ment  for  which  one  assessment  may  be 

pon^n  Act  of  Indiana^  in  respect  of  made.     Mode  of  making  sewer  assess^ 

B^vefB,  drains,  and  cistems,  provides  menis  further  discussed,  post,  §§  1458- 

^liat  the  assessment  of  the  cost  thereof  1463. 

■^  be  upon  the  owners  of  the  projv       In  Rolph  v.  Fargo,  7  N.  Dak.  640, 

wty  benefited  thereby,  "in  such  equi-  the  court  held  that  the  legislature,  .in 

table  proportion  as  the  common  council  assessing    abutting    property    on    the 

"Miy  oeem  just,"  not  to  exceed  ten  per  front  foot  basis  is  not  limited  to  the 

^ofthe  value  of  the  property.    First  increase  in  value  of  the  property  oo- 

Preab.  CSiurcli  v.  Ft.  Wayne,  36  Ind.  casioned   by   the  improvement.    Pol- 

338.  lowed  m  Roberts  v.  First  Nat.  Bank, 

.  In  Vermont  a  statute  empowering  a  8  N.  Dak.  504. 
Qty  to  make  local  assessments  on  the 
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that  the  legblature  of  the  State  may,  without  violating  the  [novi- 
sions  of  the  Fourteenth  Amendment,  create  or  authorize  the  crea- 
tion of  a  special  taxing  district  and  charge  the  cost  of  a  local 
improvement,  in  whole  or  in  part,  upon  the  property  in  such  dis- 
trict, according  to  valuation,  superficial  area  or  frontage;  that 
the  property  within  the  district  may  be  legislatively  dedared  to  be 
benefited  to  the  extent  of  the  cost  of  the  improvement;  that  the 
whole  expense  of  improving  a  street  or  highway,  constructing  a 
sewer  therein,  or  making  any  other  improvement,  may  be  assesed 
by  a  municipality  pursuant  to  statutory  authority  upon  the  lands 
abutting  upon  the  improvement  in  proportion  to  frontage,  or  in 
proportion  to  area,  without  providing  for  a  judicial  inquiry  into 
the  value  of  such  lands  and  the  benefits  actually  accruing  from  the 
improvement ;  and  that  a  special  assessment  so  imposed  will  not 
violate  the  provisions  of  the  Fourteenth  Amendment  to  the  Federal 
Constitution,  unless  the  circumstances,  as  in  the  case  of  Norwood 
V,  Baker,^  clearly  establish  an  abuse  of  the  law,  or  an  act  of  con- 
fiscation, and  show  the  assessment  is  not  a  valid  exercise  of  the 
taxing  power. 

§  1444  (777).     Exemption  from  "  Taxation ''  does  not  include  Loeii 
Aasesamenta.  —  Although  an  ''assessment"  is   in  the  nature  of  & 
tax,  and  is  authorized  by,  or  is  a  branch  of,  the  taxing  pow^ ,  J^ 
a  general  statute  exempting  certain  property  —  as,  for  exampl** 
churches  —  from  "taxation  by  any  law  of  the  State  "  does  not  «*' 
empt  it  from  liability  for  a  special  asaessmerU^   So,  the  exemption  oi 

»  Norwood  V,  Baker,  172  U.  S.  269.     &  M.  S.  R.  Co.  v.  Grand  Rapids,  ^^ 
*  Illinois  Cent.  R.  Co.  i;.  Decatur,   Mich.  374,  381,  quoting  text;  St^5 
147  U.  S.  190;  Ford  i;.  Delta  &  P.  L.  v.  Macalester  CoUege,  87  Minn.    1^ 
Co.,  164  U.  S.  662;  Bridgeport  i;.  New  91  N.  W.  Rep.  484;  Sheehan  r.  Oo(» 
York  &  N.  H.  R.  Co.,  36  Conn.  255;  Samaritan  Hospital,  50  Mo.  155;  K^*" 
Altanta  v.  First  Pres.  Church,  86  Ga.   sas  City  Exposition   Driving  Park .  '• 
730,  737,  citing  text;  McLean  County  Kansas  City,  174  Mo.  425,  443;  \^ 
V.    Bloomington,    106    111.    209,    213;  cobi  St.  R.  Co.  v.  lincohi,  61    N^* 
Adams  County  v.  Quincy,  130  111.  666,   109;  New  Jersey  R.  &  T.  Co.  v.  fff^' 
578,  quoting  text;  Bloommgton  Ceme-  ark,  27  N.  J.  L.  185;  Bleecker  v,  BeJl^ 
tery  Assoc,  v.  People,  139  111.  16;  Chi-  3  Wend.  (N.  Y.)  263;  Sharp  p.  Sp^ff, 
cago  V.  Chicago,  207  III.  37,  43;  Far-  4  Hill  (N.  Y.),  76,|82;  Sharp  p.Jobn^^ 
well  V.  Des  Moines  Brick  Mfg.  Co.,   4  Hill  (N.  Y.),  92;  Brick  Presb.  Chur* 

97  Iowa,  286,  298,  citing  text;  Allen  v.  r.  New  York,  5  Cow.   (N.  Y.)   5*38; 

Davenport,  107  Iowa,  90,  103;  Broad-  New  York  i;.  Cashman,  10  Johns.    C^- 

way  Bapt.  Church  v.  McAtee,  8  Bush  Y.)  96;  Re  Nassau  Street,  11  Johjoa. 

(Ky.),  508;  Louis\nlle  v.  McNaughten  (N.  Y.)  77;  People  v.  Brooklyn,  4  N-i- 

(Ky.),  44  S.  W.  Rep.  380;  Gould  v.  419,   432,    and    cases  reviewed;    Sej 

Baltimore,  59  Md.  378,  380;  Boston  ond  Avenue  M.  E.  Church,  In  re,  66 

Seamen's  Fr.  Soc.  v.  Boston,  116  Mass.  N.  Y.  395;  Roosevelt  Hosp.  v.  Sew 

181;    Boston   Asylum   v.    Boston    St.  York,  84  N.  Y.   108;  Lima  v,  LiiM 

Com'rs,   180  Mass.  485;  Lake  Shore  Cemetery   Assoc.,    42   Ohio  St  128; 
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J  ot  B,  cemdery  company  from  ''  any  tax  or  public  imposition 
er/'  does  not  exempt  it  from  a  paving  tax  for  improving  a 
1  front  of  the  property,  the  court  (in  an  opinion  elaborately 
ing  the  subject)  holding  that  the  intent  of  the  legislature  was 
ipt  the  property  from  all  taxes  or  impositions  for  the  purpose 
lue,  but  not  to  exonerate  it  from  charges  inseparably  incident 
x^tion  with  respect  to  other  property.^  And  the  same  view 
;n  taken  in  a  variety  of  cases,  mostly  referring  to  churches, 
%nd  charitable  institutions.^     Where  the  charter  of  a  chari- 

treet,  165  Pa.  475;  New  Castle  intended  to  exempt  homesteads  from 

hurdi  Graveyard  v,  Jackson,  the  payment  of  special  assessments. 

86;  Beltzhoover   Borough   v.  As  to  the  exemj^ion  of  cemeterieSf  see 

.ver's    Heira,     173    Pa.    213:  St.    Joseph    v,    O'Donoghue^  31   Mo. 

;)hia  v.  Union  Burial  Ground  345;  Olive  Cemetery  v.  Philadelphia, 

S  Pa.  533;  Matter  of  College  93    Pa.    129;    Philadelphia   v.    Union 

:.  I.  474-  Beals  v.  Providence  Burial    Ground    Soc..    178    Pa.    533: 

Co.,  11  K.  I.  381;  Winona  &  New  Castle  Stone  Cnurch  Graveyara 

,.  Co.  V.  Watertown^l  8.  Dak.  v.  Jackson,   172  Pa.  86;  Beltzhoover 

tosh  City  R.  Co.  v.  Winnebago  Borough    v.    Beltzhoover    Heirs,    173 

89  Wis.  435,  438:  citing  text.  Pa.  213;  McBean  v.  Chandler,  9  Heisk. 

Milwaukee,  92  Wis.  352;  Bed-  (Tenn.)  349.    In  New  York,  cemeteries 

ion  Poor  Guardians  v.  Bedford,  are  by  statute  exempt  from  general 

om'rs,    7   Exch.    777;    Queen  taxation    and    from    assessments    for 

m  Bor.,  L.  R.  3  Q.  B.  C.  474.  local  improvements.     Matter  of  New 

srtitutional     provision      which  York  City,  192  N.  Y.  459, 465,  modify- 

i  the  duty  of  the  legislature  to  ing,  1^  N.  Y.  App.  Div.  201;  Buffalo 

the   power   of   taxation    and  Cemetery  Assoc,  v,  Buffalo,  118  N.  Y. 

ait  of  municipal  corporations  61 ;  People  v.  Pratt,  129  N.  Y.  68;  Oak- 

to  prevent  abuses  in  assess-  land  Cemetery  v.  Yonkers,  63  N.  Y. 

Qd  taxation"  does  not  destroy  App.  Div.  448,  aff'd  182  N.  Y.  564; 

ver  of  the  legislature   to   ex-  Matter  of   New   York   City    (Morris 

[>roperty     from     liability     for  Ave.),  118  N.  Y.  App.  Div.  117;  Mat- 

ssessments.    Milwaukee  Elect,  ter  of  White   Plains  Presb.   Qiurch, 

L  Co.   V.   Milwaukee,  95  Wis.  112  N.  Y.  App.  Div.   130.     In  Ken- 

tvxikyj  it   was  held   that  a  cemetery 

timore    v.    Green    Mt.    Cem.  could  not  be  subjected  by  judicial  de- 

r  Md.  517.     In  thus  holding,  cree  to  sale  to  satisfy  liens  for  adjacent 

rt  does  not  proceed  upon  the  street  improvements.    Louisville  v,  Ne- 

that  it  was  an  assessment^  and  vin,   10  Bush  (Ky.),  549. 

X,  which  was  sought  to  be  col-  ^  Pray    v.    Northern    Liberties,    31 

•rom    the   cemetery   company;  Pa.    69,    followed    in    Greensburg    v. 

ted  it  was  a  tox,  but  held  it  was  Young,  53  Pa.  280;  Northern  Liberties 

I  a  tax  as  was  meant  by  the  ex-  v.  St.  John's  Church,  13  Pa.  104,  fol- 

;  statute,  which  is  the  sound  lowing  Nassau  St.,  In  re,  11  Johns.  77, 

the  subject.    The  Chief  Justice  supra;  s.  p.  Boston  Seamen's  Fr.  Soc. 

j:    "The    distinction,    if    any,  v.    Boston    (assessment    for    widening 

I  a  'tox'and  an  *  assessment^  is  and  grading  street),   116   Mass.    181, 

y  palpable.    The  meaning  of  where  the  subject  is  well  presented  by 

•6b  is  the  same  in  our  laws."  DevenSf  J.;  followed  in  Boston  Asylum 

Urand,  C.  J.,  76.  535.    See  also  for  Boys  v.  Charles,   180  Mass.  485; 

K  Baltimore,  4  Gill  (Md.),  394.  Lockwood  v.  St.  Louis,  24  Mo.  20;  Gar- 

i  V.  Atchison,  9  Kan.  App.  251,  rett  v.  St.  Louis,  25  Mo.  505;  Eg3rptian 
hekl  that  a  spedtd  assessment  Lev.  Co.  v,  Hardin,  27  Mo.  495.    In 

roving  a  street  was  a  tax  within  the  case  of  the  St.  Louis  Pub.  Schools 
aning  of  the  provision  of  the  v,  St.  Louis,  26  Mo.  468,  following 
iition  dedaring  homesteads  sub-  Lockwood  v.  St.   Louis   Qocal  assess- 

(ooxi^ian,  and  that  it  was  not  ment  on  church  property),  24  Mo.  20, 
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table  institution  provided  that  its  property  "shall  not  be  subject  to 
taxes  or  aaaessmenU,"  it  was  held  by  the  Court  of  Errors  and  Ap- 

it  was  held  that  the  real  estate  of  the  on  which  it  fronts.    Paterson  9.  Soe. 

board  of  public  schools  of  a  city  (a  for  £.  U.  Manuf^  24  N.  J.  L.  385, 

distinct  corporation)  was  hable  to  a  following  Nassau  St.,  In  re,  11  Johns. 

local  assessment  for  sewers,  sidewalks,  77.     Further    illustrations,    see  also 

opening  streets.  &c.;  but  quaeref    See  Paine  v,  Spratley,  5  Kan.  525;C9iica9> 

Hartford  v.  West  Middle  Sch.  Dist.,  t;.  Colby,  20  111.  614;  Bridgeport  p.  New 

45  Conn.  462,  where,  under  the  charter  York  A  N.  H.  R.  Co.,  ^  Good.  255; 

of  Hartford,  all  land  specially  benefited  Indianapolis,  P.  &  C.  R.  Co.  r.  Rco, 

by  a  dty  improvement  is  liable  to  be  47  Ind.  25;  Marshall  v.  Vickflburg,  15 

assessed  for  the  expense  of  such  im-  Wall.     (U.  S.)  146.  as  to  ''tax"  and 

provement.    HdcL  tnat  a  piece  of  land  **  wharfage  charge.''    See,  as  to  (lifffl^ 

owned  by  a  school  district,  upon  which  ence  between  "tax"  and  "aasessment," 

its  school-house  stood,  and  which  was  and  for  views  not  coincident  with  those 

used  solely  for  school  purposes,  and  of  generally  entertained,  Chicago  v.  hu- 

which  no  other  use  was  contemplated  ned,  34    111.    203   (1864);   Ottawa  v. 

in  the  future,  was  not  so  benefited  that  Spencer,  40  III.  211;  Burlington  k  Ma 

it  could  be  assessed  for  the  expense  of  R.  R.  Co.  t;.  Spearman.  12  Iowa,  112; 

a  street  laid  out  by  the  city  near  it.  New  York  &  N.  H.  R.  Co.  v.  New 

Church  property  held   subject   to   as-  Haven.    42    Conn.    279;    McBean  v. 

sessment  for  local  improvements  though  Chandler,  9  Heisk.  349;  anUt  (§  1^ 

exempt  from  taxation.    Ahem  v.  Tex-  1433,  1443,  post,  §  1445. 
arkana  Imp.   Dist.,  69  Ark.   68;   Se-       County   court-house   property  held 

wickley  M.  £.  Church's  Appeal,  165  Pa.  not  liable  to  a  sewer  assessment  made 

475.  by     a    city.    Worcester    County    »• 

The  exemption  of  a  charitable  cor-  Worcester,  116  Mass.  193.    In  Bost^ 

poration  by  its  charter  from  ''taxation  Asylum  for  Bovs  v.  Charles,  180  ^^^^ 

of  every  kind,"  does  not  exempt  it  from  485,  it  was  hcfd  that  a  statute  wt^<^ 

an  assessment  upon  its  land  to  pay  provided  that  a  charitable  institutJc^ 

for  a  street  improvement  in  front  of  it.  might  hold   real  estate  and  pers<<^^ 

Sheehan  v.  Good  Samaritan  Hosp.,  50  property    ''free    from   taxation"      ^ 

Mo.    155.     See    also    Emery    v.    San  not  exempt  its  hud   from  a  sp^^ 

Francisco  Gas  Co.,  28  Cal.  345;  Taylor  assessment  for  benefit  by  the  wide^^ 

V.  Palmer,  31  Cal.  240;  Brightman  v,  and    construction    of      a  street.      J 

Kimer,  22  Wis.  54.    Exemption  of  an  statutory  exemption  from  "all  pr-^J^ 

institution  "from  all  taxation  by  State,  taxes,  rates,   and   assessments,"      ^^ 

parish,  or  dty"  is  not  an  exemption  not  exempt  from  a  municipal  agw*** 

from   sidewalk   or  street   assessments,  ment  for  a  local  improvement.        '1° 

Lafayette  v,  Male  Orphan  Asylum,  4  adjective  "public"  in  the  clause  gls-^J^ 

La.  An.  1.  applies  to  the  noun  "rates"  ana     '^''' 

So  a  railroad  charter  exempting  the  sessments"   as  well  as   to  the   saoon 

company  (in  consideration  of  the  pay-  "taxes,"  imd  the  use  of  it  limits  the 

ment  of  a  certain  tax)  from  "any  other  meaning, '  and  implies  that  there  "^fw^ 

or  further  tax  or  imposition  upon  it,"  in    the    view   of  the    framers  of   ^Ae 

does  not  exempt  it  from  liability  for  statute,  taxes,  rates,  and  assessizifiats 

an  assessment  upon  houses  and  lots  other  than  those  which  it  designatfBS 

owned   by  it,   and   benefited   by   the  as  public,  and  from  which  the  plaintifi 

opening  and  widening  of  a  street;  but  was    not    to    be    exempted.    BuffaAfl 

tne  corporation  cannot,  for  such  a  pur-  Cemetery  v.  Buffalo,   46  N.  Y.  503 

pose,  be  assessed  without  reference  to  To  the  same  effect,  Batterman  v.  N^^ 

the    special    benefit    conferred    upon  York  City,  65  N.  Y.  App.  Div.  5T^ 

property  owned  by  it,  since  such  an  where  it  is  held  that  vxtter  rales  ase 


assessment  would  be,  in  fact,  a  tax,  against  cemetery  property  by  a  munic^ 
from  which  it  is  exempt.  State  c;.  pal  corporation  are  not  pubUc  aase^^ 
Newark,  27  N.  J.  L.  185.    So  an  ex-   ments  within  the  meaninir  of  an  e:^ 


Newark,  27  N.  J.  L.  185.    So  an  ex-  ments  within  the  meaning  of  an 

emption  from  ** taxes,  charges,  and  im^  emption  from  "public  taxes,  rates, 

poiitions"  does  not  exonerate  a  private  assessments."     Where  a  cemeter>'  c 

corporation   from   assessments  on   its  pany  was  exempted  from  the  pa}'mei^ 

property  for  opening  or  paving  streets  of    any    tax    or    public    imposition 
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leib  of  New  Jersey  that  these  words  were  not  synonymous,  and 
lut  they  had  the  effect  to  exempt  the  property  not  only  from 
rdinary  taxes,  public  and  municipal,  but  from  an  assessment  for 
urbiDg  and  flagging  a  street  on  which  the  property  abutted.^ 

§  1445  (778).  DiitincUon  between  "  Tax  "  and  "  AssesBment "  as 
lid  in  OonstitationB  and  Statutes.  —  But  aside  from  the  rule  of 
trict  construction  which  applies  to  exemptions  from  taxation,  the 
ases  cited  in  this  and  in  the  previous  section  will  show  that  there 
J,  m  their  ordinary  use,  a  recognized  difference  between  the  words 
'tox"  and  "assessment,"  and  that  the  one  does  not  always,  or 
sually,  include  the  other.^  Thus,  a  constitutional  provision  that 
taxation  shall  be  equal  and  uniform  throughout  the  State''  does 
ot  apply  to  local  assessments  upon  private  property  to  pay  for  local 
npiovements.'    So,  a  provision  of  the  Constitution  of  a  State  which 

batever/'  it  was  held  that  a  paving  36  Ind.  S38.  where,  however,  the  exact 

xwiinot  embraced  in  the  exemption,  language  ot  the  Constitution  and  the 

iltimore    v.    Green    Mt.    Cemetery  statute  is  not  given.    Gould  v.  Balti- 

op.,  7  Md.  517.    Other  cases  hold  more.  59  Md.  378. 
It  a  statutory  exemption  from  cm-       Where  church  property  is  exempted 

meat  and  taxation   exempts   from  by  statute  from  general  taxation,  and 

tnfity  to  special  assessment.    State  where  it  is  held  that  local  assessments 

^.  Paul,  36  Minn.  529;  Milwaukee  do  not  come  within  the  exemption,  and 

Kt  R.  dc  L.  Co.  V.  Milwaukee,  95  where  the  act  authorizing   local  im- 

a  42.    An  exemption  from   ''any  provements   provided   that   the  same 

1  all  taxes  or  assessments,  national  should  not  in  any  year  exceed  ten  per 

municipal,   or  county."   was  held  cent  of  the  property  as  assessed  and 

exempt  an  incorporated  educational  valued  on  the  tax  duplicate  for  State, 

titution    from    special    assessments  county,  and  city  taxes,  it  was  decided 

local  improvements  as  well  as  from  that,  as  church  property  could  not  be 

xral  taxes.     District  of  Columbia  valued  and  assessed  on  tHe  tax  duplicate, 

Sflters  of  Visitation,  15  App.  D.  C.  it  could  not,  although  otherwise  liable, 

[).    A  special  assessment  is  a  "civil  be  assessed  for  the  construction  of  a 

potttion,''  and  a  college  is  exempt  sewer.     First    Prcsb.    Church   v.    Ft. 

Gicfrom  under  an  exemption  ''from  Wayne,  36  Ind.  338.     See  however, 

dvil  impositions,  taxes,  and  rates."  in  New  York,  Second  Avenue  M.  £. 

tfvard  College  v.  Boston,  104  Mass.  Church,  In  re,  66  N.  Y.  395:  Hebrew 

OL    But  compare  Paterson  v.  Society  Benev.  O.  A.  Soc,  In  re,  70  N.  Y.  476; 

r  Establishing  Useful  Manufactures,  St  Joseph's  Asylum,  In  re,  69  N.  Y.  353. 
:  N.  J.  L.  385.  The  daim  of  exemption  is  personal 

^  Protestant  Foster  Home  Soc.  v,  and  cannot  be  invoked  by  the  munici- 

emk,  36  N.  J.  L.  478,  reversing  the  pality  on  behalf  of  the  taxpayer,  but 

dgment   of    the  Supreme   Court  in  must  be  pleaded  by  the  taxpayer  him- 

me  case,  35  N.  J.  L.  157,  distinguish-  self.     So  neld  where  the  pohce  jury  of 

gPaterson  p.  Society  for  E.  U.Manuf.,  a  county  assessed  and  attempted  to 

i  N.  J.  L.  385,  where  the  language  was  collect  taxes  in  a  town,  notwithstand- 

lO  taxes,    charges,   and   impositions  ing  exemption  of  property  in  the  town 

Mler  the  authority  of  this  State,''  also  therefrora,  and  the  town  brought  suit 

fltmcuishing    State    v.    Newark.    27  to  restrain  the  imposition  and  collec- 

•J.L.  185,  where  the  exempting  clause  tion    of    the    tax.     Donaldson ville    v. 

the  charter  was  "that  no  other  or  Ascension  Parish  Police  Jury.  113  La.  16. 
rther    tax   or    imposition    shall   be        *  Atlanta  v.   First   Presb.   Church, 

vied  or  imposed  on  said  company."  86  Ga.  730,  737,  citing  text. 
»  First  Fresb.  Church  v.  Ft.  Wayne,        *  New  Orleans  Draining  Co.,  In  re, 
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requires  "the  rule  of  taxation  to  be  uniform"  in  connection  with 

another  provision,  that  "  it  shall  be  the  duty  of  the  legislature  to 
provide  for  the  organization  of  cities,  and  to  restrict  their  power  of 

taxation,  assessment,  &c.,  so  as  to  prevent  abuses  in  assessments 
and  taxation,"  is  construed  not  to  apply  to  special  assessments  hj 
municipal  corporations,  made  by  authority  of  the  legislature,  for 
local  improvements.* 

1 1  La.  An.  338,  where  the  subject  is  very  structing  a  harbor  in  the  city,  tolevy  a 

fully  examined,    s.  p.  Surgi  v.  Snetch-  special  tax  on  all  lands  within  the  dtj 

man  (paving  assessment).  11  La.  An.  subject  to  taication,  not  induding  my 

367:  Yeatman  v.  Crandall  Qevee  tax),  improvements  made  thereon^  was  in  the 

11  La.  An.  229;  In  re  Ford,  6  Lans.  natiure  of  a  special  assessment  for  local 

(N.  Y.)  92;  Taylor  r.  Boyd,  63  Tex.  improvements,  and  did  not  contravene 

633;    Texas  Trans.   Co.    v.  Boyd,  67  any  provision  of  the  Constitutioo  d 

Tex.  153;  Cain  v.  Davie  County  Com'rs,  the  State.    Hale  v.  Kenosha,  29  Wis. 

86  N.  C.  8;  Ladd  v,  Gambell,  35  Oreg.  599,  distinguishing  Bond  v.  Kenoeha,  17 

393;  Lovenberg  v.  Galveston,  17  Tex.  Wis.  284,  supra;  Weeks  v.  Milwaukee, 

Civ.  App.  162;  supra,  §§  1369,  1433,  10    Wis.   242,    following   Huifoid  v. 

note,  et  seq.  Omaha,  4  Neb.  336. 

^  See  to  the  same  effect.  Weeks  v.       It  is  held  in  many  States  that  local 

Milwaukee,  10  Wis.  282  (street  assess-  assessments  are  not  within  the  meaoinc 

ment);    Lumsden    v.    Cross,    10    Wis.  of  the  term  taxation  as  usually  onpbyei 

282  (street  assessment);  State  v.  Port-  in    our    Constitutions    and   statutea. 

age,  12  Wis.  562  (street  assessment) ;  Allen  v.  Galveston,  51  Tex.  302;  Austin 

Bond  V.  Kenosha,  17  Wis.  284  (harbor  v.  Gulf,  Colo.  &  S.  F.  R.  R.  Co.,  45 

tax   or   assessment);     Farwell  p.   Des  Tex.  234,  271;  Roundtree  r.  Galveiiflo, 

Moines  Brick  Mfg.  Co.,  97  Iowa,  286,  42  Tex.  613;  Taylor  v.  Boyd,  63  Tcl 

298;  Rosetta  Gravel  P.  &  I.  Co.  v.  533;  Galveston  ».  Guaranty  Trust  CJo., 

JoUisaint,  51  La.  An.  804,  citing  text;  107  Fed.  Rep.  325;  Atchison,?. 4 S.F. 

Shreveport  v.  Prescott,  51  La.  An.  1895:  R.  Co.  v.  Peterson,  5  Kan.  App.  103; 

Lake  Shore  &  M.  S.  R.  Co.  v.  Grana  Higgins    t*.    Bordages,    88   Tex.  458. 

Rapids,  102  Mich.  374,  381.  quoting  See  also  Cooper  Hospital  v.  Camden, 

text;  Jones  v.  Holzapfel,  11  Okla.  405,  68  N.  J.  L.  208;  Paine  v.  Spratley,  5 

418,  quoting  text  (sewer  assessment);  Kan.    525;   Leavenworth  v.  Lwng,  6 

Kadderly  i;.  Portland,  44  Oreg.   118;  Kan.  274;    Burroughs,  Tax.,  p.  435; 

McMillan  v.  Tacoma,  26  Wash.  358;  Cooley  on  Taxation,  p.  446,  and  caw 

Seattle  v.  Whittlesey,  17  Wash.  292;  cited,  n.  2' supra,  §  J  1432,  1433;  wM 

Yates  V.  Milwaukee,  92  Wis.  352.  §  1386;  1  Desty,  Taxation,  §4,pp.,5-7, 

The   Supreme   Court   of    Wisconsin  and  cases.  *Pl  special  ass^smeni^iS^^ 

professes   to    follow    the    construction  from  special  taxation  mainly  in  thiBi 

given  by  the  Supreme  Court  of  Ohio  that   the   assessment    cannot,  in  any 

to  similar  provisions  in  the  Constitution  case  or  under  any  circumstances,  exceed 

of  that  State.     Hill  v.  Higdon,  5  Ohio  the  benefits  the  property  will  derive 

St.  243;  Reeves  v.  Wood  County,  76.  from  the  improvement,  and  the  owner 

333.     See  observations  of  Judge  Cooley ,  of  the  property  asse^ed  has  the  rig^^' 

Const.  Dm.  510,  note.     But  the  prin-  if  dissatisfied  with  the  assessment,    ^^ 

ciple  of  uniformity  is  considered  by  the  have  this  question  passed  ujwn  bv  * 

court  to  apply  to  ordinary  municipal  jury,   and   if  not  content  with  tt^'' 

taxes.     Weeks  v.  Milwaukee,  10  Wis.  finding,  to  have  it  reviewed  in  an  ^Pj 

242,    supra,    per   Paine,    J.;    Dean   v.  pellate  tribunal,  whereas,  in  cases  ^  ^ 

Gleason,  16  Wis.  1-16.     General  result  special  taxation,  the  jury  have  notha^^ 

of  the  cases  concerning  the  nature  of  to  do  with  the  amount  which  is      "^ 

IocaI  assessments,  see  ante,  §  1444.  ordinance  assessed  upon  the  contigia^^^ 

In  Bond  v.  Kenosha,  17  Wis.  284,  property.'*    Per  Mxdkey,  C.  J.,  ^^^^ 

the     Supreme     Court     of     TFiscorwtn  ling  r.  Gait,  117  111.  11.    ^n/e,  §  143^  ^ 

decided    that    the    provision    of    the  to  Constitutional  provision  in  /ff»>»^'* 

charter  of  the  city  of  Kenosha,  authoriz-  on  this  subject, 
ing  the  council,  for  the  purpose  of  con-       The  words  "any  tax"  in  statutoiy 
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1446.  Liability  of  Public  and  Municipal  Property  to  Special 
ument  for  Local  Improvements.  —  The  principle  which  makes 
thy  of  the  State  or  of  any  of  its  political  or  municipal  subdi- 
QS  non-taxable  under  general  statutory  provisions  ^  and  in  the 
ice  of  a  positive  direction  therefor,  according  to  the  great 
it  of  authority,  also  precludes  the  imposition  of  a  special  as- 
lent  for  a  street  or  other  local  improvement  upon  such  property, 
»  there  is  positive  legislative  authority  therefor.^    But  property 

don  for  the  collection  of  taxes  v.  Mecosta  County,  99  Mich.  351 ;  St. 

tion  held  to  include  special  as-  Louis  v.  Brown,  155  Mo.  545;  Harris 

Mits,  where  the  phrase  occurred  County  v.  Boyd,  70  Tex.  237. 

tatute  in  which  the  word  'Hax''  County  squares.    Lagrange  v.  Troup 

lefin«i  as  "any  tax,  special  as-  County,  132  Ga.  384;  Lowe  v.  Howard 

mia,  or  costs.''    Omaha  v.  Hodg-  County ,^94  Ind.  553;  Clinton  v.  Henry 

70  Neb.  229.      See  also  Wilson  County,   115   Mo.   557.    County  poor 

)um,  27  Neb.  435.  farm.    Stiewel   v.    Fencing   Dist.,    71 

nte.  §  1396.  Ark.  17,  21. 

)oyle    V.    Austin,    47    Cal.  353;  School  property.  School  houses.  Board 

f.  Kilbum,  81  Conn.  9.  of  Improvements   v.  School  Dist..  56 

e  property.    State  insane  asylufn.  Ark.   354;    Witter   v.   Mission  School 

lore  County  v.  Maryland  Hos-  Dist.,  121  Cal.  350;  Sutton  v.  Mont- 

br  Insane,  66  Md.  127.  E?^®^^   28   Ind.   App.   315;    Toledo  v. 

lois.    Although,  as  we  shall  see,  Toleao  Board  of  Education,  48  Ohio 

roperty  held  by  municipal  cor-  St.   83;   Pittsburg  v.  Sterrett  Subdis- 

Dns  of  this  State  is  subject  to  an  trict  School,  204  Pa.  635.    In  Connectir 

nent  under  general  statutes  for  cut   it   was  held  that  a   school  house 

xpense  of    local   improvements,  and   lot,  used   solely  for  school   pur- 

ty  of  the  State  cannot  be  assessed  poses,    was   not    so   benefited    by   a 

or   in   the    absence  of    express  street  improvement    near    the    same 

ory  authority.     In  this  State  a  that  it   could    be    assessed    therefor, 

ding  to   confirm   a  special   tax  as   the    value    of    the    property    was 

public  improvement  is  a  suit  at  not  increased  thereby  for  school  pur- 

Uthough  it  is  in  rem;  and  the  poses.     Hartford  v.  West  Middle  E)ist., 

cannot  be  made  a  party  thereto  45  Conn.  462.    It  was  also  held  that 

it  its  consent.    In  re  Mt.  Vernon,  property    acquired  by  the    State   by 

1.  359.  foreclosure   of  a  mortgage   to  secure 

a.    In  this  State  also  munici{)al  a  loan  from  the  school  nmd  was  not 

rty  may  be  subjected  to  special  subject    to    taxation    under    general 

ment    under    general    statutory  authority.    State  v.  Hartford,  50  Conn, 

ions,  but   the   property   of   the  89.     Congressiorud  township  lands  re- 

uaea  for  governmental  purposes  served  to  the  State  by  act  of  Congress 

t  be  subjecteii  thereto  witnout  for  school  purposes  are  not  subject  to 

jre  legislative  authority  therefor,  taxation.    Chicago  v.   People,   80  111. 

County  Sav.  Bank  v.  State,  69  384;  People  v.  Trustees  of  Schools,  118 

24  (capitol  square);   Ottumwa  HI.  52;  Edgerton  v.  Huntington  School 

4  Coast.  Co.  V.  Ainley,  109  Iowa,  Township,  126  Ind.  261. 

90  (lands  under  water).    But  the  Ciiy  property.     Greene  v.  Hotaling, 

iture    may    expressly    authorize  44  N.  jT  L.  347,  aff'd  46  N.  J.  L.  207. 

owned  by  the  State  to  be  specially  Public  parks.    Herman  tf.  Omaha,  75 

ed    for    a    local    improvement.  Neb.  489,  State  v.  Several  Parcels  of 

n  V.  Rochester,  67  N.  Y.  528;  Land,   79    Neb.   638.     In   New    York 

)eventer  v.  Long  Island  Citv,  139  the  general  custom  is  not  to  assess 

.  133;  People  v.  Reis,  109  N.  Y.  public  streets  for  local  improvements, 

Div.  748,  753.  and  an  assessment  of  a  street  will  not 

vUy  property.    Court  houses  and  be  sustained  in  the  absence  of  special 

Edwards  v.  Ocala,  58  Fla.  217  ;  50  legislative  authority  therefor.    Schen- 

tep.  421;    Worcester   County  v.  ectady  v.  Union  College,   144  N.  Y. 

ester,  116  Mass.  193;  Big  Rapids  241;  Smith  v.-  Buffalo,  159  N.  Y.  427, 
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of  a  municipal  corporation  is  not  excepted  by  implication  from  the 
operation  of  laws  authorizing  the  imposition  of  special  assessments 
when  it  is  not  held  for  public  use.^  In  some  States  the  impHei  e^ 
ceptiati  is  not  recognized,  and  a  statute  authorizing  the  imposition 
of  special  assessments  upon  property  abutting  on  an  improvement 
or  benefited  thereby  is  held  to  authorize  the  imposition  of  special 
assessments  upon  the  property  of  municipalities  and  other  civil 
di\nsions  of  the  State.* 

§  1447  (780).  Special  ABsessments;  Special  and  General  Ben»- 
fits;  Repaying.  —  Charter  and  statutory  provisions  are  frequently 
to  be  found  limiting  and  restricting  the  power  of  the  municipality 

432.    This  is  the  rule  although  the  fee  122  N.  W.  Rep.  590  (county,  dtv,  and 

of  the  street  is  not  vested  in  the  munici-  school  property);  In  re  Howanl  Ave. 

gality,   but  is  held  by  an  individual.  North,  44  Wadi.  62  (school  property), 
chenectadyt/.  Union  College,  144  N.  Y.       Illinois.     In   this   State  it  is  beU 
241.     Missouri.     The     constitutional  that  exemption  from  taxation  does  not 
provision  that  'Hhe  property  real  and  exempt  from  special  asBessment;  that 
personal   of   the  State,  counties,   and  general  language  authorizing  the  at- 
other  municipal  corporations  and  cem-  sessment  of  property  benefited  by  a 
eteries  shaU  be  exempt  from  taxation"  local  improvement  includes  the  prop- 
does  not  relieve  property  held  by  a  erty  of  counties,  cities,  and  other  munid- 
county  or  municipality,  e.  g.,  a  public  pal  bodies  as  well  as  private  property; 
square,  from  liability  to   assessments  that  exemptions  must  specific^  ap- 
for    street    improvements.     But  such  pear  even  m  the  case  of  property  held 
liability  will  not  arise  in  the  absence  for  public  purposes :  that  special  aans- 
of  positive  statutory  pro\nsion  there-  ments  agamst  pubuc  property  are  not 
for.     Clinton    u.  Henrj'    County,   115  to  be  enforced  bv  sale,  butbymaa- 
Mo.  557,  570  (distinguishing  St.  Louis  damns  to  compel  payment  from  the 
Public  Schools  v.  St.  Louis,  26  Mo.  treasuiy,  and  hence  the  objectioD  that 
468);  St.  Louis  v.  Bro^Ti,  155  Mo.  545,  a  special  assessment  permits  the  sale 
560;  Barber  Asphalt  Pav.  Co.  v.  St.  of  public  property  on  execution  is  ob- 
Joseph,  183  Mo.  451.     But  by  statute,  Wated.     Uiggins   v.    Chicago,   18  ID. 
in  some  instances  at  least,  cities  are  276;  Cook  County  v.  Chicago,  103  HL 
subject  to  liability  for  special  assess-  646;  McLean  County  v.  BIoomingtoDi 
ments  for  improvements  in  front  of  106    111.    209,    214;    Colfax   Highway 
public  propertv.    See  Barber  Asphalt  Com'rs  v.  East  Lake  Fork  Drainage 
Pav.  Co.  V.  St.  Joseph,  183  Mo.  451.  Com'rs,  127  111.  581;  Adams  Countv  •• 
»  Ft.  Smith  School  Dist.  v.  Board  Quin^.  130 111.566;  Chicago  p.  Chici^^ 
of   Improvement,    65   Ark.    343;   San  207    fll.    37.     See    also    Scammon      '^• 
Diego  V.  Linda  Vista  Irr.   Dist.,   108  Chicago,   42   HI.    192;   West  Chica-jg 
Cal.    189;    Witter   v.    Mission   School  Park  Com'rs  v.  Chicago,  152  ID.  3^ 
Dist.,   121  Cal.  3')0;  City  Street  Im-  In  Louisiana,  municipal  corporatic^'^ 
provement  Co.  v.  University  of  Cali-  are  held  liable  for  special  assessme*^ 
fomia,  153  (Jal.  776;  Tulare  Irr.  Dist.  against  themselves  for  benefit  to 
V.  CJollins,  154  Cal.  440,  443.     Index —  lie  property,  including  streets,  ret 
Property.  less  of  the  rule  that  public  property 

*  Sioux  City  v.  Sioux  City  Indep.  exempt  from  taxation.     New  Orl< 

School    Dist.,    55    Iowa,    150    (school  v.  Warner.  175  U.  S.  120.  139;  Wa 

property) ;  Edwards  &  W   Const.  Co.  v.  New  Drieans,  87  Fed.  Rep.  829, 

V.    Jasper    County,    117     Iowa,    365  Marquez  v.  New  Orleans,  13  La.  3- 

(public    square    owned    by    county);  CJorrejolles    v.   Foucher,   26    La. 

Franklin  (Jounty  v.  Ottawa,  49  Kan.  362;  Barber  Asphalt  Pav.  Co.  v. 

747     (countv     court     house    square) ;  greve,  41  La.  An.  251,  259. 
Whitaker  v.  Deadwood,  23  S.  Dak.  538; 
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I  make  a  special  assessment  for  street  improvements,  to  original 
fulfuction  or  paving,  and  under  these  statutes  intricate  questions 
equendy  arise  as  to  what  is  to  be  deemed  original  construction  or 
igiiial  paving/    But  although  it  is  eminently  just  and  reasonable 

'  A  street,  which  had  been  con-  fund  instead  of  by  abutters  when  there 
Tictod  as  a  macadamized  road  some  was  nothing  to  show  that  the  original 
irtv  yeans  before,  was  paved  with  fire  pavement  was  inadequate  for  the  ordi- 
ybncks.  It  was  neld  that  the  pavmg  nary  street  purposes.  Dickinson  r. 
18  an  original  construction  within  Detroit,  111  Mich.  480.  Where  the 
;  meaning  of  a  statute  imposing  the  original  paving  is  removed  and  a  wider 
it  of  the  ori^nal  construction  only  part  of  tne  street  is  paved,  there  is  sJso 
tlie  abutting  property,  and  that  it  a  repaving  within  tne  meaning  of  this 
>  not  a  reconstruction  or  repaving  charter  provision  and  an  assessment 
fftble  bv  the  city.  Catlettsburg  v.  cannot  be  made  upon  abutters  for  the 
f,  115  Ky.  669.  Under  a  Kentucky  paving  of  the  additional  width.  Wre- 
tute  authorizing  assessments  for  ford  v.  Detroit,  132  Mich.  348.  Orantf 
'  cost  of  original  improvements  of  J.,  said:  ''The  principle  upon  which 
T^  wa3r8,  abutting  property  is  not  abutting  owners  are  cnarged  with  the 
igeable  with  the  cost  of  recoiv-  expense  of  paving  the  ^reet  in  the 
Ktionf  although  the  original  con-  first  instance  is  thiEit  their  property  is 
tction  was  not  at  the  expense  of  benefited  by  the  pavement.  After 
itting  owners.  Louisville  v.  Tyler,  the  pavement  has  once  been  made,  its 
Ky.  588;  Louis\ille  Steam  Forge  care  belongs  to  the  entire  public;  and 
r.  Mehler,  112  Ky.  438:  LouisviUe  it  must  be  kept  in  repair  and  in  con- 
i.  R.  Co.  V.  Nehan  (Ky.),  64  S.  W.  dition,  or  widened  or  improved  in  any 
».  457.  The  court  remarked  that  as  manner,  by  the  public,  and  not  at  the 
aal  assessments  can  only  be  made  expense  of  the  owners.  It  is  difficult 
express  legislative  authority  a  to  imagine  what  benefit  accrues  to 
ute  which  only  authorizes  an  assess-  abutting  owners  where,  as  in  this  in- 
it  for  the  original  improvement  of  stance,  their  shade  trees  are  cut  down, 
treet  confers  no  authority  for  sub-  the  grass  plots  in  front  of  their  property 
wnt  assessments  for  repaving,  &c.  removed,  and  the  travel  upon  the 
i  fact  that  no  sidewalk  was  made  at  street,  with  its  dust  and  noise,  brou^t 
once  the  original  construction  of  the  nearer  to  their  dwellings,  such  im- 
«t  does  not  prevent  a  subsequent  provements  are  clearly  not  for  the 
Movement  from  being  reconstruc-  benefit  of  private  owners,  but  for  the 
1.  Loui8\'iIle  v.  Tyler,  111  Ky.  588.  benefit  of  the  public.  We  are  of  the 
leie,  by  statute,  a  adewalk  could  opinion  that  when  the  authorities  of 
y  be  paved  on  the  petition  of  the  the  city  laid  out  this  street,  and  paved 
pcrty  holders,  it  was  held  that  the  a  roadway  therein,  suitable  at  the  time 
nralk  could  not  he  widened  leaving  for  the  use  of  the  public,  their  power  to 
!  original  pavement  undisturbed  assess  such  improvements  upon  abut- 
liout  a  new  petition,  the  additional  ting  owners  was  exhausted.'' 
ith  of  the  sidew^  being  repaving.  In  1869,  a  street  was  improved  by 
re  Smith,  99  N.  Y.  424.  Bee  also  macadamizing  a  strip  in  the  centre 
itter  of  Garvey,  77  N.  Y.  523.  ten  feet  wide,  and  the  cost  thereof  was 

V  dty  street  was  two  hundred  feet  assessed  against  the  abutting  property, 
te,  and  a  strip  in  the  centre  forty  The  remainder  of  the  street  was  left 
tinwidth  was  originally  paved.  Sub-  with  an  ordinary  earth  surface.  The 
(uentlv  the  street  was  further  im-  city  charter  of  1885  provided  that  when 
>ved  by  const  meting  driveways  of  a  street  had  been  paved,  macadamized, 
Aah  twenty-five  feet  wide  on  each  or  graded  and  the  cost  thereof  assessed 
e  of  a  strip  one  hundred  feet  wide  against  abutting  property,  the  abut- 
t  m  the  middle  for  park  purposes,  ting  property  should  not  be  assessed 
WIS  held  that  the  subsequent  im-  for  a  second  improvement.  The  court 
yvvment  constituted  a  repavcment  held  that,  to  exempt  the  property  from 
jbm  the  meaning  of  a  charter  pro-  the  second  improvement,  it  was  neces- 
ion  reouirinf^  the  cost  of  all  ''repav-  sary  that  the  first  improvement  should 
:"  to  ne  paid  out  of  the  repaving  be  one  which  substantially  covered  the 
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that  repaying  and  reconstruction  should  be  done  at  the  expense  of 
the  municipality,  or  by  general  taxation,  it  is  within  the  poiDer  of 
the  legislature  in  most  jurisdictions  to  direct  or  to  authorize  it  to  be 
done  by  special  assessment  upon  abutting  lots  or  property  benefited 
According  to  the  weight  of  authority  and,  as  we  tfiink,  on  principle, 
the  mere  fact  that  a  street  has  been  paved  or  otherwise  previously 
improved,  either  at  the  cost  of  the  municipality  or  at  the  cost  of  the 
abutter,  does  not  thereafter  attach  to  the  street  such  a  character  of 
general  public  utility  only  as  will  preclude,  in  the  absence  of  special 
constitutional  restriction,  the  subsequent  repaving  or  impravemtni 
from  being  also  a  special  and  local  benefit  which  will,  as  a  ques- 
tion of  Constitutional  power,  warrant  the  legislature  in  authorizii^ 
or  directing  a  special  assessment  upon  the  abutting  property.* 

Not  only  the  general  power  to  tax,  but  the  power  to  maJ^e  local 
improvements  at  the  expense  of  the  property  benefited,  is,  like  all 
other  legislative  power  of  the  municipality,  a  continuing  one,  unless 
the  contrary  appears;  and  hence  it  is  not  exhausted  by  being  once 
exercised.2     Therefore  the  power    to  compel  property  owners  to 

street  from  curb  to  curb;  that  the  im-  80  Minn.  293;  McCormick  v.  Patddn, 

provement  of  1869  was  not  of  such  a  53  Mo.  33;  Skinker  v.  Heman,  148  Ma 

character;  and  that  abutting  property  349;Marionvillct;.  Henson,65Mo.App. 

was  not  exempt  from  assessment  for  397;  Heman  v.  Ring,  85  Mo.  App.  231; 

curbing  and  macadamizing  the  street  Heman  v.  Franklin,  99  Mo.  App.  346: 

over  its  entire  width  in   1902.     Mo-  Jelliff  v.  Newark,  48  X.  J.  L.  101,  affd 

Millan  v.  Fond  du  Lac  County,  134  49  N.  J.  L.  239;  Ladd  v.  Portland,  32 

Wis.  576.    But  the  mere  grading  of  a  Or^.  271;  Adams  r.Beloit,  105  TTis.  363. 

dirt  road  so  as  to  form  a  crown  and  to  Under  the  peculiar  reasoning  of  the 

leave  depressions  at  the  sides  for  sur-  Pennsylvania   courts   a   contrary  nile 

face  dramage  and  the  levelling  of  in-  has  been  adopted,  and  when  a  street 

equalities  do  not  constitute  a  street  has  once  been  paved  at  the  expense 

construction  within  the  meaning  of  a  of   the   municipality   or   abutter,  no 

charter.     McHennr  v.  Selvage,  99  Ky.  special    assessment   for   repa\'ing  can 

232;  Barfield  v.  Gleason,  111  Ky.  491,  be  imposed  upon  abutting  property. 

506;  Ormsby  v.  Jamison,  9  Ky.  Law  See  ante,  §  1441.     It  is  belie\'ea  that 

Rep.   325  Mackin  v.  Wilson,  20   Ky.  on    the  question  of  legi8lati\'e  povcer 

Law  Rep.    218.    See    also    Wymond  Pennsylvania  stands  almost  if  not  quite 

V.  Barber  Asphalt  Pav.  Co.  (Ky.),  77  alone  on  this  matter,  althou^  as  a 

S.  W.  Rep.  203.  matter  of  statutory  provision  in  many 

}  Fielcl  V.  Barber  Asphalt  Pav.  Co.,  municipalities   repaving  can  only  be 

194 U.S. 618, 625;  McVerry w. Boyd,  89  done  by  general  taxation. 
Cal.  304;  Regenstein  v.  Atlanta,  98  Ga.        ^  Ante,  chap.  xxiv.  §  1152;  McC<h^ 

167;  Burckhardt  v.   Atlanta,  103  Ga.  mick  t;.  Patchin,  53  Mo.  33.  A  "street" 

302;  Draper  v.  Atlanta,  126  Ga.  649;  includes  sidewalks   and   gutters,  and 

Gumer  v.  Chicago,  40  Dl.  165;  Bush  "paving"    includes   "flagging."    The 

V.  Peoria,  215   111.  515;  Lafayette  v,  work,   therefore,  of  setting  curb  and 

Fowler,  34  Ind  140  (change  of  grade);  gutter-stones,  and  "flagging"  the  aide- 

Yeakel  v.  Lafayette,  48  Ind.  116;  Ko-  walk  of  a  street  which  has  once  been  thus 

komo  V.  Mahan,  100  Ind.  242;  Lux  &  improved,  is  included  in  the  phrase  "re- 

T.  Stone  Co.  v.  Donaldson,  162  Ind.  paving  any  street";  it  is  intended  to 

481:  Williams  v.  Detroit,  2  Mich.  560;  embrace  thewhole  street,  and  everylnnj 

Auditor-General  v.  Chase,  132  Mich,  of  paving.    Board  of  Public  WorfcJ « 

630;  State  v.  Ramsey  County  Dist.  Ct.,  Denver  v.  Hayden,  13  Colo.  App.  36, 
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pave  ordinarily  extends  to  compelling  them  to  repave,  when  re- 
quired by  the  municipal  authorities.^     Charter  provisions,  which 

ating  text  and  note;  Burmdster,  In  place  of  an  insufficient  pavement  as  to 

V,  76N.Y.  174;  Phillips, /n  re,  60  N.  Y.  the  one  first  built,  the  equity  in  both 

.6;  Burke, /n  re,  62  N.  Y.  224;  Smith,  cases    being   regarded    as    the    same. 

'» «,  52  N.  Y.  526;  Levy,  In  re,  63  These    cases    are    approved     in     the 

*.  Y.  637;  Folsom,  In  re,  66  N.  Y.  60;  case  of  McCormick  v.  Patchin,  53  Mo. 

idkaaov.  Mahan,  100  Ind.  242;  Dick-  33;  followed  in  Farrar  t;.  St.  Louis,  80 

moD  r.  Worcester,    138   Mass.   555;  Mo.  379,  and  Estes  v.  Owen,  90  Mo. 

fiber  V.   Graf  miller,    109    Jnd.    206,  113;  and  the  power  of  the  legislature  to 

stinEnote;  Dooley  v.  Sullivan,  112  Ind.  authorize  local  assessments  for  repav- 

151;  Wiles  V.  Hoes,  114  Ind.  371:  War-  ing  admitted.  These  cases  were  followed 

vet  V.  Knox,  50  Wis.  429.    Wnere  a  in  Skinker  v.  Heman,   148  Mo.  349, 

fitter  IB  necessary  for  the  protection  holding  that  an  ordinance  requiring 

i  the  sidewalk,  the  street  oeinp;  un-  the  replacement  of  a  brick  pavement 

Mved,  its  cost  may  be  included  m  the  by  a   stone    pavement,  though  at   a 

iaeBsment  for  constructing  the  side-  greatly  increased  cost  to  the  abutting 

nlk.   State   v.   New   Brunswick,   44  owner,  was  not  imreasonable  and  op- 

^.J.  L116.  pressive.    As    to    repavingy    compare 

» Williams  V.  Detroit.  2  Mich.  560;  Hammett  v.  Philadelphia,  65  Pa.  146, 

flieleyp. Detroit, 45 Mien. 431; Wilkins  cited     supra;     followed     Appeal     of 

'.Detroit,  46  Mich.  120;  McCormick  v.  Protestant   Orphan  Asylum,    111  Pa. 

'Uchin,  53  Mo.  33,  citing  text.    The  135;  Wistar  v.  Philadelphia,   111  Pa. 

n|H]ovement    of    a    street    does    not  604;    and    see    Lafayette  v.    Fowler, 

eprive  the  council  of  the  ri^t  to  re-  34   Ind.    140;   State   v.  Jersey  City, 

uire  it  to  be  improved  agam  at  the  34  N.  J.  L.  277. 
ipense  of  the  abutting  owners.    Lux        In  McCormick  v.  Patchin,   mipray 

Talbot  Stone  Co.  v.  Donaldson,  162  Wagner j  J.,  makes  the  following  refer- 

id.  481,  490;  Lafayette  v.  Fowler,  34  ence  to  the  case  of  Hammett  v.  PhUa- 

id.  140;  Yeakel  v.  Lafayette,  48  Ind.  delphia,  65  Pa.  146,  supra:  "The  only 

l6;Kokomot;.Mahan,100Ind.242,cit-  cases  which  I  have  been  able  to  find 

Ctext;  Gait  v.  Chicago,  174  111.605.  sustaining    the    views   urped    by   the 

Qwer  to  "repair  or  pave  streets''  au-  appellant    are   those   decided    in  the 

lorizes  a  corporation  to  remove  an  old  Supreme  Court  of  Pennsyhania.    The 

vrtmeat  sjid  replace  Utvith  a  new  one  of  first  apd  principal  case  is  Hammett  v. 

different  descnption.    Gumer  v.  Chi-  Philadelphia.  65  Pa.  146,  in  which  a 

fgo  (Nicholson  pavement),  40  111.  165;  majorit>r  of  the  court  held  that,  although 

jSkamov.  Mahan,  100  Ind.  242  (rai»-  the  original  paving  of  a  street  was  a 

igcude  of  sidewalk) ;  Jelliff  v.  Newark,  local    improvement,    and    within    the 

BN.  J.  L.  101.     In  Municipality  No.  2  principle  of  assessing  the  costs  upon 

Dann,  10  La.  An.  57,  the  city  sued  to  the  lots  lying  upon  it,  yet  where  a 

soover  a  portion  of  the  cost  of  repaving  street  was  once  oflened  and  paved,  it 

street  in  front  of  the  defendant's  lot.  was  thereby  assimilated  with  the  rest 

t  appeared  that  the  street  had  been  of  the  city  and  made  part  of  it,  and  all 

revimisly  paved  with  round  stone,  at  the  particular  benefit  to  the  locality 

be  expense  of  the  property.     This,  derived  from  the  improvements  were 

iwaa  found,  would  not  resist  the  heavy  then  received'and  enjoyed.  The  learned 

aufing,  ana  was  replaced  by  the  one  judge    who    delivered    the    prev^ng 

uh  of  SQuare  block  stone,  for  which  opinion    discussed    with    considerable 

oH  was  Drought.    The  defence  was,  fulness  the  principles  underlying  the 

bat  although  the  right  to  assess  the  power  to  make  assessments  for  local 

loperty  for  the  first  pavement  was  benefits.     The  opinion  consists  mostly 

iven,  yet  the  corporation  had  no  right  of  generalizations  in  regard  to  estab- 

)eompel  acontrioution  from  thesame  lished   and   well   admitted   principles, 

wjperty   for    the    second    pavement.  It  is  perfectly  true  that  it  would  be 

"be  majority  of  the  court  held  that  the  wholly  beyond  the  scope  of  legislative 

ower  to  pave  the  streets  was  a  con-  power  to  authorize  a  municipality  to 

oning  power,  to  be  exercised  when  the  levy  a  local  tax  for  general  purposes, 

oblic  good  requires  it,  and  extended  The  burdens  of  the  whole  conmiunity 

I  wdl  to  the  making  of  a  new  in  the  cannot  be  shifted  to  the  shoulders  of 
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only  confer  authority  upon  the  municipality  to  make  original  con- 
struction or  paving  of  the  city  streets  at  the  expense  of  the  abutters, 
and  which  require  the  city  to  bear  the  expense  of  reconstruction 
and  repaying,  do  nci  coruftUute  a  contract  with  an  abutter  who  has 
paid  an  assessment  for  original  construction  or  repaying  that  his 
property  shall  be  exempt  from  assessment  for  repaying  or  recon- 
struction, and  the  legislature  may  repeal  or  amend  such  provisions 
at  pleasure  without  impairing  any  contract  right  of  the  abutter  or 
affecting  any  vested  right.* 

On  the  question  of  mere  repair  of  streets,  as  distinguished  tran 
paving  or  repaying,  there  does  not  appear  to  be  any  general  and 

one  man  who  has  only  an  interest  in  same  with  one  more  costly.  Wistarn 
conmion  with  aU  the  rest.  The  whole  Philadelphia,  80  Pa.  112;  Appeal  of 
theory  of  local  taxation  or  assessment  Protestant  Orphan  Asvlum,  111  Fa. 
is  that  the  improvements  for  which  135;  Wistar  t;.  Philadelphia,  HI 
it  is  levied  afford  a  remuneration  in  Pa.  604.  See  ante,  §  1441.  But 
the  way  of  benefits.  A  law  which  does  not  this  view  substitute  the  jo- 
would  attempt  to  make  one  person  or  didal  judgment  in  the  place  of  that 
a  ^ven  number  of  persons,  under  the  of  the  dty  council  as  to  the  neceeAj 
guise  of  local  assessments,  pay  a  general  of  a  change  7  Where,  in  the  origmal 
revenue  for  the  public  at  large  would  plan  of  pa\'ing  a  street,  a  strip  fM 
not  be  an  exercise  of  the  taxing  power,  left  in  the  middle  for  trees  and  shrob- 
but  an  act  of  confiscation.  In  effect,  it  bery,  a  subsequent  change  by  pavinc 
would  be  transferring  the  property  of  the  strip  was  held  to  be  an  origiDal 
one  individual  to  another.  These  are  improvement-,  for  which  the  pro^y 
legal  truisms,  which  have  long  been  owners  could  be  assessed.  Aloom  v. 
entertained  and  firmly  established.  Philadelphia,  112  Pa.  494. 
The  line  of  separation  exists  between  In  the  charter  of  the  city  of  Nev 
local  and  general  taxation,  and  the  York  there  is  a  provision  that  no  street 
boundary  between  them  is  not  always  once  paved,  and  the  expense  thereof 
very  clear  or  definite.  The  case  of  paid  oy  assessment  bv  the  adjoining 
Hammett  v.  Philadelphia  shows  that  owners,  shall  be  thereafter  paved  or  an 
it  is  difficult  to  draw  the  true  line  of  assessment  imposed  therefor,  unktf 
distinction  between  these  respective  petitioned  for  oy  a  majority  d  th( 
modes  of  taxation;  and  the  judge  who  owners.  Where  the  city  has  once  de 
wrote  the  opinion  of  the  majority  of  the  termined  the  character  and  extent  o 
court  finally  placed  it  upon  the  fact  that  the  work,  and  assessed  and  oollecte 
the  act  which  he  was  •onstruing  relieved  the  expense  from  the  owners,  it  hi 
the  case  of  all  difficulty  and  showed  no  further  jurisdiction  over  that  proi 
upon  its  face  that  the  special  taxation  erty  until  a  petition  is  presented  < 
autliorized  was  avowedly  for  a  general  provided,  and  an  assessment  for  r 
and  not  a  local  object.  The  law  was  pavement  without  such  petition 
for  the  uses  and  purposes  of  the  public,  void.  Garve}-,  In  re,  77  N.  Y.  52 
and  not  especially  beneficial  to  any  Where  a  city  tore  up  a  good  pavemc 
particular  class."  See  also  as  to  local  for  the  purpose  of  constructing  a  ae^ 
assessments,  State  r.  Leffingwell,  54  in  the  street,  the  court  refused  to  peril 
Mo.  458;  ante,  §§  1430,  1431;  supra,  the  cost  of  restoring  it  to  be  asBeflS 
§  1401,  note.  to  the  owners  of  abutting  propert 
The  general  doctrine  of  Hammett's  the  cost  of  restoration  being  conaderi 
case  is  Shored  to  in  Pennsylvania,  and  a  part  of  the  expense  of  makine  tl 
it  is  held  that  "power  to  pave"  at  the  sewer.  Burlington  v,  Pidmer,  67  lowi 
expense  of  the  abutter  does  not  author-  681. 

ize  the  city  to  tear  up  a  pavement  or  *  Ladd   v,  Portland,  32  Oreg.  271 

curbing  which  is  good  and  needs  no  re-  Carstens  v.  Fond  du  Lac,  137  Wb.  4St 

pairs,  and  which  was  paid  for  by  the  471. 
abutter,  and  at  bis  expense  to  replace  the 
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mtGnnly  adopted  rule.  In  some  jurisdictions  mere  repairs  may 
be  made  at  the  expense  of  the  abutting  property  owners.^  Whilst  in 
otber  jurisdictions,  the  power  to  impose  a  special  assessment  for 
mere  repairs  appears  to  be  denied,^  and  a  similar  diversity  of  opin- 
ion appears  in  the  decisions  of  the  courts  in  regard  to  the  sprinkliiig 
cfilreds.  In  some  jurisdictions  a  special  assessment  therefor  may 
be  imposed,'  whilst  in  others  the  power  to  impose  a  special  assess- 

1  Farrar  v.  St.  Louis,  80  Mo.  379;  '  In  SUte  v.  Reis,  38  Minn.  371,  a 
EiteB  V.  Owen,  90  Mo.  113,  115.  In  special  assessment  for  sprinkling  a 
Indiana,  it  is  held  that  the  mainte-  street  was  sustained.  The  court  said 
UDoe  and  repair  of  a  pvMic  drain  that  permanence  or  durability  of  the 
miy  be  specially  assessed  on  property  improvement  was  not  the  test  of  the 
baK6ted  thereby.  Roundenbusn  v.  power  to  impose  a  special  assessment; 
Mitfefaell,  154  Ind.  616.  A  statute  that  watering  a  street  cannot  be  dis- 
may provide  that  special  assessments  tinguished  in  its  effect  upon  abutting 
for  improving   or  repairing    a   street  pro{>erty    from    paving;    and    that    a  ^ 

inthonzed  thereby,  shall  not  be  deemed  special  benefit  accrues  to  abutting 
to  be  authorized  for  ordinary  repairs,  property  therefrom  in  that  it  makes 
Under  such  a  statute  it  was  helcl  that  the  abutting  property  more  comfort- 
vbere  the  wooden  blocks  constituting  able  and  pleasant  for  purposes  of  resi- 
tlie  pa^Tment  of  the  street  had  become  dence  and  business.  Compare  Hawes 
worthleflB  and  were  removed  and  re-  v.  Fieder,  87  Minn.  319,  321;  Keig^er 
pbeed  with  vitrified  brick  laid  on  the  v.  St.  Paul,  69  Minn.  78. 
oU  ooDcrete  base,  there  was  a  repave-  In  Sears  v.  Boston,  173  Mass.  71,  a 
M0tfof  the  street  and  not  an ''ordmary  special  assessment  for  sprinkling  a 
repiir,''  and  that  the  abutters  might  street  in  the  thickly  settled  part  of  the 
beipecially  assessed  therefor.  Robert-  city  was  sustained  as  oonferrins  a 
u  9.  Omaha,  55  Neb.  718.  special  and  peculiar  benefit  upon  abut- 

'  The  mere  maintenance  and  repair  tmg  property.  The  court  said  that  the 
of  ajMiblic  street  or  boulevard  is  not  a  fact  that  it  conferred  a  public  benefit 
ioeal  improvement  within  the  meaning  was  beyond  controversy,  but  the 
of  the  Illinois  Constitution,  and  no  greatest  benefit  was  to  abutting  estates 
qieoal  assessment  or  flpecial  tax  can  as  places  of  residence  or  business: 
be  imposed  therefor.  Crane  v.  West  that  it  conferred  on  these  a  special 
Ctdcago  Park  Com'rs,  153  111.  348.       benefit    accruing    from    day   to   day, 

MofsachitseUs.  ''Where  lands  have  increasing  their  vtdue  for  rental  pur- 
Pttd  assessments  for  «>ecial  benefits  poses.  See  to  the  same  effect  Phillips 
ntm  the  construction  of  all  sewers  b^  Academy  v,  Andover,  175  Mass.  118: 
>iKne  operation  they  are  affected,  it  Stark  v.  Boston,  180  Mass.  293;  Ward 
nnnot  be  said  that  they  receive  an  v.  Newton,  181  Mass.  432;  Hodgdon  v, 
Mklitional  special  and  peculiar  benefit  Haverhill,  193  Mass.  327. 
from  the  general  oversight  and  oper-  Where,  however,  the  property  was 
itkn  of  the  sewers  of  Boston  such  as  to  not  in  the  thickly  settled  part  of  the 
nbject  them  to  a  second  spcNcial  assess-  city  and  was  vacant  and  unimproved^  it 
Mt.  Expenses  of  this  kind  should  was  held  under  the  State  Constitution 
be  made  the  subject  of  general  taxation,  that  a  special  assessment  for  street 
loe  erouping  of  these  various  expenses  sprinkling  was  unconstitutional  in  that 
"^  seem  to  make  it  difficult,  if  not  it  could  not  confer  any  special  or  pecu- 
3&practicable,  under,  this  statute  to  liar  benefit  on  the  property.  Corcoran 
we  assessments  of  special  and  pecu-  v.  Cambridge,  199  Mass.  5.  In  Union 
"•f  benefits  duly  received  by  particular  Pac.  R.  Co.  v,  Abilene,  78  Kan.  820;  98 
^Bt^tes  from  the  construction  of  sewers  Pac.  Rep.  224,  a  special  assessment  for 
iftt  them."  Sears  t;.  Boston  St.  sprinkling  was  sustained  without  any 
^^^'n,  173  Mass.  350,  353,  holding  a  discussion  of  the  question  whether  it 
^Atute  in  M(U8ach^i8eUs  invalid  which  was  a  local  improvement  of  such  a 
^i^ided  for  the  maintenance  as  well  nature  as  would  justify  a  special  a»- 
^  the  construction  of  sewers  by  special  sessment. 
'*^8BD2ent.  In  Indiana^  it  has  been  held  that 
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ment  for  that  purpose  is  denied  on  the  ground  that  the  effects  ar> 
not  substantial  or  permanent,  and  are  too  intangible  to  be  desig 

nated  as  an  improvement  which  will  confer  a  special  and  peculia 
benefit  on  the  property.* 

§  1448  (799).  Power  to  improve  Streets  constraed.  —  Unde 
power  to  improve  **any  street,"  the  city  council  is  not  required  t 
improve  the  entire  length  of  the  street  or  none ;  it  may  improve  part 

and  confine  the  assessment  to  the  lots  adjoining  the  part  improved. 

sweeping  a  street  is  an  exercise  of  the  creased  thereby,  aa  a  matter  of  law  i 

police  power  which  confers  a  special  would  not  be  an  improvement  withL 

Benefit  on  abutting  property  and  may  the  meaning  of  the  statute,  and  no  dec 

be  made  the  foundation  for  a  special  laration  of  corporate  authorities  coul 

assessment.     Reinken  v.  Fuehnng,  130  make  it  so.    On  the  other  hand,  if  th 

Ind.  382.     See  also  Palmer  v.  Noltin^;,  property  is  or  may  be  benefited  bv  th 

13  Ind.  App.  581 ;  Myers  v.  Indianapolis  improvement,  the  extent  of  sudi  bene 

Un.  R.  Co.,  12  Ind.  App.  170.  fit,  and  hence  the  amount  thereby  a£ 

In  New  York,  it  has  been  held  that  sessed  upon  the  property  in  proceed 

the  abutter  may,  by  virtue  of  the  police  ings  for  sp)ecial  assessment,  is  a  ques 

power,  be  compelled  to  remove  snow  tion  of  fact  to  be  determined  in  th* 

and  ice  from  the  sidewalk  at  his  own  mode  prescribed  by  the  statute."    L 

expense.    Carthage  v.  Frederick,   122  Kalamazoo  r.  Crawford,  154  Mich.  58 

N.  Y.  268.  63,  Carpenter,  J.,  said,  "If  it  can  b 

1  New  York  L.  Ins.  Co.  v.  Prest,  71  said  as  a  matter  of  law  that  the  'lam 

Fed.  Rep.  815;   Chicago  v,  Blair,  149  will  not  be  specially  benefited  by  th 

111.  310;    Stevens  v.  Port  Huron,  149  improvement   in  question,  —  that   is 

Mich.  536;    Kalamazoo  v.  Crawford,  that  its  value  will  not  be  enhanced,  - 

154  Mich.  58;  Kansas  City  v.  O'Con-  there  can  be  no  special  assessment  am 

nor,  82  Mo.  App.  655;  Butte  v.  School  a  law  authorizing  a  special  assessmen 

Dist.  No.  1,29  Mont.  336;  Pettitv.  Duke,  for  such  an  improvement  is  unoonsti 

10  Utah,  311.    Street  sprinkling  is  a  gen-  tutional  and  void." 

eral  public  purpose  authorizing  the  levy  •  Scoville  v.  Cleveland,  1  Ohio  St 

of  a  tax  therefor  on  all  taxai>le  prop-  126,  approved  and  applied  in  Northen 

erty  within  the  municipality.    Maya«  Ind.  R.  R.  Co.  v.  Connelly,  10  Ohio  St 

well  V.  Louisville,   116  Ky.  885.     In  159-163;   s.  p.  Creighton  v.  Scott,  1' 

Chicagot;.  Blair,  149  111.  310, 315;  5^pc,  Ohio  St.  438;  Craycraft  v.  Selvage,  1( 

J.J  having  reference  to  the  Illinois  Con-  Bush  (Ky.),  696.    See  also  St.  Louis  r 

stitution  and  decisions,  said:   '^A  local  Clemens,   36  Mo.  467;    Lafayette  t 

imjjrovement  is  a  public  improvement.  Fowler,  34  Ind.  140.    Compare  Chest 

wmch,  by  reason  of  its  being  confined  nut  Av.,  In  re,  68  Pa.  81 ;  Alameda  Ma 

to  a  locality,  enhances  the  value  of  cadamizine  Co.  v.  Williams,   70  Cal 

the  adjacent  property,  as  distinguished  534:  People  v.  Hyde  Park,  117  Dl.  462 

from  benefits  diffused  by  it  throughout  A  town  was  empowered,  "when  re 

the  municipality.    The  only  basis  upon  quested  in  writing  by  the  owners  of  two 

which  either  special  assessment  or  spe-  tnirds  of  the  property  on  any  street,  o 

cial  taxation  can  be  sustained  is  that  part  thereof,  to  cause  the  same  to  b 

from  the  proposed  local  improvement  graded,  and  to  levy  the  expense  on  th 

the  property  subjected  to  the  tax  or  property  bounding  on  such  street,"  Ac 

assessment  will  be  enhanced  in  value  to  Under  this  charter  the  Court  of  Appeal 

the  extent  of  the  burden  imposed.    If,  of  Maryland  decided  that  "the  assent o 

therefore,  from  an  inspection  of  the  or-  the  owners  of  two-thirds  of  the  propeft; 

dinance  authorizing  the  making  of  the  on  the  whole  line  of  the  street  to  be  iix 

improvement,  it  appears  from  the  na-  proved  was  a  prerequisite  to  the  exerds 

ture    of    the    proposed    improvement  of  the  authonty  conferred  upon  the  coi 

that  the  market  value  of  abutting  or  poration.    If  a  part  only  is  to  be  in 

adjacent  property  would  not  be  in-  proved,  the  charter  enables  the  corpora 
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Vhere  the  widening  of  a  street  is  sought  to  be  made  by  sections  in- 
tead  of  its  entire  length,  the  commissioners  appointed  to  assess  the 
enefits  of  a  particular  section  may  properly  confine  their  assess- 
lent  of  benefits  to  lots  situated  upon  that  part  of  the  street  em- 
raced  in  such  particular  section  of  the  proposed  improvement,  and 
leir  action  in  this  respect  was,  under  the  legislation  involved,  held 
»  be  conclusive  as  to  the  limits  of  the  property  which  was  spe- 
ally  benefited/ 

§  1449  (801).  Same  Subject.  — So,  where  a  statute  enacted  that 
no  contract  should  be  made  by  the  head  of  any  department  for 
ork  or  materials  for  the  city,  unless  for  objects  authorized  by 
le  city  council,"  and  the  council  authorized  a  department  to  con- 
ract  for  paving,  with  the  condition  that  the  contractor  be  selected 
y  a  majority  of  the  owners  of  the  front  to  be  paved,  and  who  were 
3  pay  the  cost  of  the  improvement,  it  was  held  that  a  selection  of 
be  contractor  by  a  majority  of  the  lot-owners  was  essential  to  their 
ability  to  tlie  contractor  to  pay  for  the  paving,  and  that  the  city, 
»J  adopting  the  work  of  a  paver  not  thus  chosen,  could  not  oblige 
he  lot-owners  to  pay  for  it* 

m  to  grant  an  application  made  for  provements  could  not  be  enforced  until 

^  object  by  the  owners  of  two-thirds  the  entire  contract  was  completed,  for 

^  the  property  l>dng  on  that  part,  by  the  reason  that  the  grading  of  a  single 

1  ordinance  (iirectin^  that  particular  lot  or  block,  instead  of  the  whole  work, 

at  of  the  st reet  to  be  improved .    They  might  be  an  in j ury  rather  than  a  benefit, 

n  only  order  the  whole  street  to  be  im-  St.  Louis  v.  Clemens,  49  Mo.  552.    See 

pved  by  an  application  from  two-  Neenan  f».  Smith,  60  Mo.  292.     The 

irda  of  the  property  owners  on  the  property  owner  cannot  refuse  to  pay 

Kde  street."     And  it  was  held  that  because  the  paving  does  not  extend  to 

lere  the  town,  on  a  petition  of  the  the  adewalk,  the  city  being  the  judges 

TierB  of  two-thirds  oi  the  property  as  to  how  far  it  is  necessary  to  pave, 

ng  upon  a  part  only  of  the  street,  im-  Moran  v.  Lindell,  52  Mo.  229.    Right 

ovWi  the  whole  street,  its  action  was  to  join  in  a  single  assessment  the  ex- 

Lauthorized,  and  that  it  could  not  en-  pense  of  constructing  sidewalks  in  dif- 

rce  the  collection  of  the  expenses  of  ferent  streets  denied.    Arnold  v.  Cam- 

cfa  improvement  from  the  adjoining  bridge,  106  Mass.  352;  but  see  Cimiing 

operty  owners.     Swann  v.  Cumber-  v.  Grand  Rapids,  46  Mich.  150. 
nd,  8  Gill  (Md.),  150.     May  order        >  Bigelow  v.   Chicago,   90   111.   49; 

lewalk  upon  one  side  only.    Stat^  v.  Lake  i'.   Decatur,  91   111.  596,  distin- 

wtage,  12  Wis.  562.    Lot'-owner  oppo-  guishing  Chicago  v.  Baer,  41  111.  306: 

te  a  public  common  held,  upon  con-  Scanmion  v.  Chicago,  42  111.  192,  ana 

niction  of  the  st-atutes,  to  be  liable  for  Parmelee  v.  Chicago,  60  111.  267. 
^  expense  of  grading  and  paving  the        ^  Reillv  i'.  Philadelphia,  60  Pa.  467, 

Aolf,  and  not  simply  half,  of  the  street  distinguisned  from  Philadelphia  v.  Wis- 

i  front  of  his  lot.     McGonigle  v.  Al-  ter,  35  Pa.  427,  and  Philadelphia  v. 

«heny,  44  Pa.   118.     The  city  may  Burjrin,  50  Pa.  537.     See  Brophy  v, 

nde  and  improve  less  than  the  whole  Landman,    28   Ohio   St.    542;     Leach 

'•ttifc.   Morrison  v.  Hershire,  32  Iowa,  v.  Cargill,  60  Mo.  316. 
71;  anUf  (  593,  note.    Under  the  char-        An  agreement  or  combination  among 

*  of  St.  Louis  it  was  held  that  special  parties  petitioning  for  the  improvement 

'WBBiDents   or   taxes   for  street   im-  of  a  street,  by  which  a  few  individuals. 
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§  1450  (802).  Same  Subject.  —  By  one  section  of  the  organic  Is 
of  a  city  it  was  authorized,  on  the  petition  of  two-thirds  of  the  ov 
crs  of  the  abutting  property,  to  make  improvement  of  its  streei 
by  a  subsequent  section,  power  was  conferred  upon  the  council 
order  such  improvement  by  a  two4hirds  vote  of  the  council.  It  w 
held  that  although  proceedings  relative  to  the  improvement  wc 
commenced  by  petition  from  the  property  holders,  yet,  having  be 
ordered  by  a  two-thirds  vote  of  the  council,  they  are  valid,  althou 
two-thirds  of  the  property  owners  may  not  have  united  in  the  pe 
tion  for  the  improvement,  —  the  two-thirds  vote  of  council  made  \ 
proceedings  valid,  notwithstanding  any  defect  in  the  prior  procec 
ings  of  the  petitioners/ 

§  1451.  Special  ABsessments  against  Railroad  Property. — I 
cording  to  the  view  very  generally  held,  land  occupied  and  used 
railroad  companies  for  roadbeds,  depots,  freight  houses,  and  otl 
corporate  purposes,  whether  the  company  be  owner  of  the  fee 
has  only  an  easement  or  qualified  right  therein,  is  to  be  regarded 
real  estate,  which  may  be  subjected  by  the  legislature  to  special 
sessment  for  the  opening,  paving,  and  grading  of  streets  and 
other  local  improvements  in  the  same  manner  as  the  real  prope 
of  private  individuals.^    But  this  view  is  not  uniformly  accept 

desirous  of  causing  the  im])rovement  to  324    (lowering  a  sewer) ;    Steriing 

be   made,    procure  the   signatures   of  Gait,  117  111.  11  (constructing  sewi 

others  to  the  petition  by  paying,  or  Levy  v.  Chicago,  113  III.  650  (pav 

agreeing  to  pay,  a  consideration  there-  and  curbing) ;    Hyde  Park  v.  Spent 

for,  either  directly  or  indirectly,  is  a  118  III.  446  (drainage);  App.  v.  Sto 

fraud  on  the  law,  and  contrary  to  public  ton,  61  N.  J.  L.  520  (pa\ang,  &c.). 

policy.    Maguire  t*.  Smock,  42  Ind.  1.  ^  Indianapolist;.  Mansiir,  lolnd.l 

Until  the  city  authorities  act  on  the  ap-  In  a  case  under  the  General  Inc 

plication  of  real-estate  owners  to  have  poration  Act  of  that  State  (see  a; 

a  street  improved,  anyone  of  the  ap-  5  41,  rioie)\  it  is  held  that  the  coui 

plicants  may  revoke  his  action;   and  if  of  a  city  may,  by  a  two-thirds  v( 

this  reduces  the  number  to  less  than  that  without  any  petition,  cause  the  gr 

required  by  the  charter,  the  power  to  of  a  street  which  has  been  improved, 

make  such  improvements  is  thereby  such  improvements  having  oeen  p 

taken  away;  if  the  city  has  entered  into  for  by  tne  owners  of  the  property  c 

a  contract  to  have  the  work  done,  it  is  dering  on  such  street,  and  is  in  gi 

too  late  for  the  property  owner  to  re-  repair,  —  to  be  changed,  and  the  sti 

vokc  his  consent.    Irwin  v.  Mobile,  57  as  so  changed  to  be  improved,  and  n 

Ala.  6.  pay  the  damages  occasioned  by 

Where  a  statute  relating  to  local  chan^  out  of  the  general  revenue 

improvements,  to  be  made  oy  special  the  city,  and  assess  the  expense  of 

assessment,  requires  the  passage  of  an  improvement  against  the  owners  of 

ordinance  '^  specifying  therein  the  na-  adjoining  property,  or  cause  such 

ture,  character,  locality,  and  descrip-  pense  to  be  paid  out  of  such  gen< 

tion  of  such  improvement,"  an  assess-  revenue.    Lafayette  v.  Fowler,  34  I 

ment  made  under  an  ordinance,  which  140;  supra,  §  1437,  note,  (  1447,  frau 

does  not  conform  to  such  requirements,  lent  petition;  ante,  §  791,  and  note 

is  void.    Kankakee  v.  Potter^  119  111.  ^  Illinois  Cent.  R.  Co.  v.  Decai 
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Tliiis,  in  some  jurisdictions  it  is  held  that  a  raih*oad  is,  in  contem- 
plation of  law,  a  public  highway ;  that  it  is  therefore  property  devoted 
to  public  use,  and  comes  within  the  general  rule  that  a  special  assess- 
ment cannot  be  imposed  upon  public  property,  unless  the  legisla- 
ture has  expressly  authorized  such  an  assessment  to  be  made.^    In 

147  U.  S.  190,  aff'g  126  III.  92;  Louis-  ria^way  of  a  street  adjoining.    The 
v-ill«  &  N.  R.  Co.  V.  Barber  Asphalt  vahdity  of  the  assessment  was  contested 
PttT.  Co.,  197  U.  S.  430,  433;  Kansas  on  the  eround  that  the  land  could  not 
City,  P.  &,  G.  R.  Co.  t*.  Waterworks  be  benented  by  the  improvement  owing 
Incip.  Dist.,  68  Ark.  376;    Chicago  &  to  its  particular  use  tor  railroad  pur- 
>^.  W.  R.  Co.,  V.  People,  120  Dl.  104;  poses^  but  the  court  held  that    such 
m.  Cent.  R.  Co.  v.  East  Lake  Drainage  benent  was  not  required  to  sustain  the 
Com're,  129  111.  417;  Wabash  East.  R.  assessment,  and  that  the  assessment  so 
Co.  p.  East  Lake  Fork  Drainage  Com'rs,  imposed  did  not  violate  the  Fourteenth 
134111. 3S4;  Chicago,  R.  I.  &  P.  R.  Co.  Amendment  to  the  Federal  Constitu- 
r.  Chicago,  139  111.  573  (depot);  lUinois  tion.    Mr.  Justice  Holmes  said:  *'That, 
Cent.  R.  Co.  v,  Mattoon,  141  111.  32;  apart  from  the  specific  use  to  which 
CbkaKO  &  A.  R.  Co.  v.  Joliet,  153  111.  this  land  is  devoted,  land  in  a  good- 
649;  Chicago  &  N.  W.  R.  Co.  v.  Elm-  sized  city  will    get    a    benefit    from 
bunt,  165  111.  148;    HI.  Cent.  R.  Co.  havine  the   streets   about    it    paved. 
V.  People,  170  lU.  224:   Chicago  Ter-  and  that    this   benefit  generally  will 
minal  Transfer  Co.  v.  Chica^,  178  111.  be  more  than   the  cost,  are  proposi- 
429;  Chicago  Union  Traction  Co.  t;.  tions  which,  as  we  have  already  im- 
Qdcago,  215  111.  410;  Peru  &  I.  R.  Co.  plied,    a   legislature   is   warranted    in 
p.Huma,68  Ind.  562^  Pittsburg,  C,  C.  adopting.    But,  if  so,  we  are  of  opinion 
ft  St.  L  R.  Co.  If.  Fish,  158  Ind.  525;  that  the  legislature  is  warranted  m  go- 
Rttaburg,  C.,  C.  &  St.  L.  R  Co.  v.  ing  a  step  further  and  sa3dng  that  on  the 
Taber,  168  Ind.  419;  Lake  Erie  &  W.  question  of  benefit  or  no  benefit,  the 
R.  Co.  V.  Bowker,  9  Ind.  App.  428;  land  shall  be  considered  simpler  in  its 
FittalMirg,  C,  C.  Sc  St.  L.  R.  Co.  v,  general  relations  and  apart  from  its  par- 
Hays,  17  Ind.  App.  261;   Indianapolis  ticular  use.    See  Illinois  Cent.  R.  Co. 
&  V.  R.  Co.  V.  Capitol  Pav.  &  Const,  v.  Decatur,  147  U.  S.  190.    On  the  ques- 
Co.,  24  Ind.  App.  114;  Atchison,  T.  &  tion  of  benefits  the  present  use  is  simply 
S.  F.  R.  Co.  p.  Peterson,  58  Kan.  818;  a  prognostic,  and  the  plea  a  prophecy. 
B.  G.  5  Kan.  App.  103;  Ludlow  v.  Cin-  If  an  occupant  could  not  escape  by 
dnnati  8.  R,  Co.,  78  Ky.  357;   Figg  professing  his  desire  for  solitude  and 
F.Louisville  &  N.  R.  Co.,   116  Ky.  silence,  the  le^hiture  may  make  a  sim- 
135;  Louisville  &  N.  R.  Co.  v.  Barber  ilar  desire  fortified  by  structures  equally 
Arohalt  Pav.  Co.,  116  Ky.  856;    Ne-  ineffective.      It   may  say    that   it    is 
^•ada  r.  'Eddy.  123  Mo.  546,  562  (depot  enough  that  the  land  could  be  turned  to 
Mdyaid);  Heman  Const.  Co.  v.  Wa-  purposes  for  which  the  paving  would  in- 
!*8h  R.  Co.,  206  Mo.  172  (disapprov-  crease  its  value.    Indeed,  it  is  apparent 
ing  Sweaney  v.  Kansas  City  R.  Co.,  54  that  the  prophecy  in  the  answer  cannot 
Mo.  App.  265) ;    Chatham  County  v.  be  regarded  as  absolute,  even  while  the 
Sttboara  Air  Line  R.  Co.,  133  N.  Car.  present  use  of  the  land  continues,  — 
216:  Northern  Ind.  R.  Co.  v.  Connelly,  for  no  one  can  say  that  changes  might 
10  Ohio  St.  159;  New  Whatcom  t;.  Bel-  not  make  a  station  desirable  at  this 
^psham  Bay  R.  Co.,  16  Wash.  138;  point;  in  which  case  the  advantages  of 
^orthem  Pac.  R.  Co.  v.  Seattle,  46  a  paved  street  could  not  be  denied/'    In 
Wash.  674;  Seattle  v.  Seattle  &  M.  R.  lUinois^  it  has  been  held  that  railroad 
^•»  50  Wash.  132;   London  &  N.  W.  property  may  be  assessed  for  the  tm- 
^  Co.  V.  St.  Pancras,  17  Law  Times,  provemerU  of  a  park  or  hmdevardy  if  it  is 
("■  8.)  654.    See  infra,  §  1452.  specially  benefited.    Chicago  &  N.  W. 

In  Louisville  &  N.  R.  Co.  v.  Barber  R.  Co.  v.  People,  120  111.  104. 
A"phalt  Pav.  Co.,  197  U.  S.  430,  affg        »  Afassachusetts.    In  Boston  v.  Bos- 

M^  Ky.  856,  an  assessment  had  been  ton  A.  R.  Co.,  170  Mass.  95,  98,  the 

^Posed  in  proportion  to  area  upon  the  court  held  that  the  roadbed  of  a  rail- 

J'^^ibed  of  a  railroad  for  grading,  curb-  road  corporation  was  not  subject  to  a 

%  and  paving  with  asphalt  the  car-  special  assessment  for  the  construction 
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other  jurisdictions  where  special  benefits  are  considered  as  abso-  — 

lutely  essential  to  the  power  of  the  legislature  to  authorize  special  ^^ 

assessments,  the  decisions  hold  that  land  occupied  as  a  roadbed  or  ""^'^ 

right  of  way,  (as  distinguished  from  stations,  depots,  depot  grounds,  ^*» 

freight  houses,  etc.,)  being  permanently  held  and  applied  to  use  as  a  -^^ 

right  of  way,  in  contemplation  of  law,  cannot  possibly  be  benefited  t^ 

by  the  improvement  of  a  street  adjoining  or  contiguous  thereto,  and  t^-^ 

that,  tlierefore,  the  essential  requisites  for  a  special  assessment  do  d^lo 
not  exist,  and  it  cannot  be  imposed.^     In  other  jurisdictions  the        -^^^ 


of  sidewalks  in  adjacent  streets.    One   But  it  would  seem  that  the  k)cation  of  a 

of  the  grounds  assigned  for  so  holding  raiboad  may  be  subject  to  spedal  tm- 

was,  that,  in  the  absence  of  express  sessment   for  the  improvement  of  a 

legislative     declaration,     the     statute  street  or  highway,  if  it  is    specially 

could  not  be  const  rued  as  being  intended   benefited,  and  if  express  or  plain  statu- 

to  appty  to  the  land  of  a  railroad  lying  tory   provision   sMthmzcB   the  im|X>- 

wi thin  Its  location.    Knou'/^on,  J.,  said:  sition  of  the  assessment.   Hamnsmre 

"It  is  well  established  law  in  Massa-  County  Com'rs,  Petitionen,  143  Mass. 

ch  iisetls  that  the  land  of  a  railroad  corpo-  424,  434. 

ration  lying  ^nthin  it.s  location,  not  ex-        Wisconsin.    In  this  State  the  gpn- 

cceding  five  rods  in  \\ddth,  and  used  for  eral  doctrine  is  recognized  tiiat  the'fnin- 

the  purposes  for  which  the  cor|x>ration   chise  of  a  railroad  oorporatifHi,  together 

is  established,  is  exempt  from  taxation,   with  the  property  owned  by  it,  which  is 

Worcester  v.  Western  R.  Co.,  4  Met.   necessary  for  its  use  in  order  to  aooom- 

(Mass.)  564;  Charlestown  v.  Middlesex   plish  the  purposes  of  its  existence,  oon- 

Countv,  1  Allen  (Mass.),  199;   Boston  stitutes  an  entirety  which  is  not  ordir  — i-ii 

&  M.  tl.  Co.  V.  Lowell  &  L.  R.  Co.,  124  narily  subject  to  division  by  sale  of  a  <^s    i 

Mass.  368;    Norwich  &  W.  R.  Co.  v.   part  under  an  order  of  the  court  or  a  <^s    a 

County  Com'rs,  151  Mass.  69.     This  proceeding  for  taxation.    Chicago  AN.  -  "^^. 

rule  is  founded  on  the  nature  of  the  use  W.  R.  Co.  v.  Forest  County,  95  Wib.  ^^tls. 

for  which  the  land  is  taken  or  pur-  80.     The  court    held,  therefore,  that  dr.tf3t 

chased.    The  land  is  appropriated  to  a  statutory  provisions  in  gen^^  terms 

eublic  use  in  much  the  same  way  as  a  authorizmg  the  levy  of  special  assess- 
ighway,  or  the  land  under  a  court  ments  have  no  application  to  such 
house  or  school  house  or  jail.  Although  property.  Chicago,  M.  &  St.  P.  R. 
the  corporation  is  ixinnitted  to  derive  Co.  v.  Milwaukee,  89  Wis.  506;  Chi- 
profit  from  it,  this  is  incidental  to  the  cago^M.  &  St.  P.  R.  Co.  v.  JanesviOe, 
main  purpose  for  wliich  it  is  taken  in  137  Wis.  7.  But  the  lepjslature  may, 
the  exercise  of  the  right  of  eminent  do-  by  specific  provision,  subject  suchjprop- 
main.  The  fundamental  fact  on  which  eity  to  special  assessment.  Chicago, 
the  rights  of  the  corporation  depend  is  M.  &  St.  P.  R.  Co.  v,  JanesviDe,  137 
that  a  public  highway  is  being  prepared   Wis.  7. 

for  the  use  and  convenience  of  all  the  ^  CcdHomia.  In  Southern  Cal.  R. 
people.  The  reason  of  the  rule  is  as  Co.  v.  Workman,  146  Cal.  80,  84,  a 
applicable  to  special  taxation  for  lo-  railroad  company  sought  an  injunction 
cal  improvements  particularly  affecting  to  restrain  a  threatened  sale  of  its  road- 
only  a  small  neighborhood  near  the  bed  for  a  special  assessment  for  a  street 
railroad,  as  to  general  taxation.  It  is  improvement.  The  assessment  was  im- 
that  property  held  and  used  for  the  posed  according  to  frontage.  In  hold- 
benefit  ot  the  public  should  not  be  made  mg  that  the  raim>ad  company  was  enti- 
to  share  the  burden  of  paying  public  tl^  to  an  injunction^  Cooper^  Conunis- 
expenses.  The  rule  has  often  been  ap-  sioner,  said:  "There  is  no  authority  for 
plied  to  special  taxation  in  this  Common-  making  an  assessment  upon  a  rimt  of 
wealth,  as  well  as  to  general  taxation,  way  or  for  selling  the  same.  A  railroad 
Worcester  County  v.  Worcester,  116  company  is  a  quasi-public  corporation  in 
Mass.  193;  Mt.  Auburn  Cemetery  v.  which  the  public  is  mterested.  It  holds 
Cambridge,  150  Mass.  12;  Harvard  a  franchise  from  the  State  and  must 
College   V,  Boston,   104   Mass.   470."  operate  its  road  or  forfeit  its  franchke. 
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courts  hold  that  benefit  to  the  property  for  its  present  use  is  the 
proper  basis  of  assessment,  and  that  such  benefit  must  be  estab- 
lished as  a  fact  before  the  assessment  can  be  sustained.^ 

Apait  of  its  right  of  way  cannot  be  assessed  on  the  "corporation"  or  any 

nu  OD  execution  or  for  a  street  aa-  of  its  property.     Bndgeport  v.  New 

aoBDent.    The  dedsionfl  are  not  in  York  A  N.  H.  R.  Co.,  36  Conn.  258. 

humooy  on  the  question,  but  we  think        Massachusetts.    In  Boston  v,  Boston 

tbe  best  considered   cases  hold  that  &  A.  R.  Co.,  170  Mass.  95,  101,  re- 

luch  right  of  way  cannot  be  sold  to  fcrred  to  supra^  KnoxdUm^  J.,  in  addi- 

attirfy  a  street  assessment.''  tion  to  expressing  the  opinion  that  a 

CoKMcHcui.    "To  justify  an  assess-  raiboad  should  be  treated  as  public 

ment  of  the  kind  here  in  question,  the  property  and  subjected  to  special  as- 

beoefits  accruing  to  the  land  by  the  im-  sessment  only  upon  similar  principles, 

provement  must  be  direct,  inmiediate,  said:  "Another  vital  objection  is  that 

appreciable,  and  certain,  and  not  contin-  taxes  of  this  kind  can  only  be  assessed 

Et,  remote,  and  imoertain.    Railroad  on  the  ground  of  special  benefit  to  the 
i  abutting  upon  a  street  or  highway,  property,  and  then  onlv  to  the  amount 
when  the  land  is  necessary  for  ndlroaa  of  the  benefit.    It  has  been  held  in  dif- 
purposes,  is  used  exclusively  and  solely  ferent  jurisdictions  that  to  land  used  for 
lor  wch  purposes,  and  is  permanently  railroad  purposes  within  the  location 
deroted  to  such  uses  and  purposes,  is  of   a  railroad   there  is  no  benefit  of 
>M>t  80  benefited  by  paving  tne  street  in  the  kind  contemplated  by  the  laws  re- 
fiXMit  of  said  land  as  to  justify  an  assess-  lating  to  such  assessments.    In  the  case 
f>wnt  (rf  benefits."    Per  Torrance^  C.  J.,   at  bar  it  is  difficult  to  see  how  the  con- 
^^  Naugatuek  R.  Co.  v.  Waterbury^  78  struction  of  the  sidewalk  in  the  public 
^QKQQ.  103,  197.    To  the  same  effect,  street  can  benefit  the  land  of  the  de- 
™idgeport  r.  New  York  A  N.  H.  R.  Co.,  fendant  for  the  purposes  for  which  it  b 
36  Conn.  255;  New  York  A  N.  H.  R.  held  and  used.'' 
Co.  ».  New  Haven,  42  Conn.  279;  New        Michigan.    In  Detroit,  G.  H.  &  M. 
\OTk,  N.  H.  &  H.  R.  Co.  V.  New  Brit-  R.  Co.  v.  Grand  Rapids,  106  Mich.  13, 
^■i^Y  49  Conn.  40.     But  in  this  State  the  court  in  an  action  by  the  company 
^"^odks  €f  a  street  railway  are  property  to  enjoin  a  sale  for  non-payment  of  a 
^hicfa  may  be  benefit^  by,  and  as-  special  assessment  held  (1)  that  a  part 
iKauul  for,  the  cost  of  paving  of  a  street,  of  the  roadbed  of  a  r^road  cannot  be 
New  Haven  v.  Fair  Haven  &  W.  R.  Co.,  sold  for  a  special  assessment  for  street 
38  Conn.  422.    A  city  laid  out  a  new  paving  (citing  Lake  Shore  &  M.  S.  R. 
street  running  parallel  with  a  railroad,   Co.  v.  Grand  Rapids,  102  Mich.  374); 
ikiul  appropriated  throughout  its  whole  (2)  the  roadbed  cannot  be  benefited  by 
^xtentsome  portion  of  the  land  embraced  the  paving  of  a  street  which  crosses  the 
Ui  the  charter  of  the  railroad.    The  rail-  railroad  at  a  point  which  is  neither  at  nor 
itMui  was  assessed  for  benefite  arising  near  any  depot  grounds. 
from  the  construction  of  the  new  street,        Pennsylvania.   In  this  State  it  is  held 
ppon  the  ground  that  by  reason  of  the  that  paving  laws  are  a  means  of  compul- 
unprovement  the  lines  of  raght  would  be  sory  contribution  among  the  common 
extended,  and  the  comf>any  would  be  sh^j^rs  in  a  common  benefit;  and  as  a 
enabled  to  run  their  trains  faster  with  railroad  roadbed  cannot,  from  its  very 
Was  danger  of  casualties,  and  would  not  nature,  derive  any  benefit  from  the  pav- 
be  put  to  the  inconvenience  of  keepinjs  ing,  while  all  the  rest  of  the  neighbor- 
gates  and  flagmen  at  the  crossings.    It  hood  may,  a  special  assessment  cannot 
^^held,  in  the  absence  of  proof  of  an  be  imposed  upon  the  railroad  in  re- 
^nsdng  neoessit}r,  that  the  cit}r  had  no  spect  of  the  improvement  of  the  street. 
pght  to  appropriate  the  land  included  Philadelphia  v.  Philadelphia,  W.  &  B. 
^  the  charter  of  the  railroad  company  R.  Co.,  33  Pa.  41 ;  Philadelphia  v.  East- 
•s  a  hif^way;  that  the  benefits  could  wick,  35  Pa.  75;    Junction  R.  Co.  v. 
^  be  assessed  upon  the  "franchises"   Philadelphia,  88  Pa.  424;  Mt. Pleasant 
^  the  company;  and  that  the  benefite  v.  Baltimore  &  O.  R.  Co.,  138  Pa.  365; 
^"^re  too  contingent  and  remote  to  be  Allegheny  City  v.  Western  Pa.  R.  Co., 

.    '  New  Jersey.    Land  which  is  in  use  New  Jersey  rule,  be  assessed  for  street 
lOr  nulroad  purposes  may,  under  the  improvemente  to  the  extent  of  the  «pecui2 
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§  1452.    SpeeUl  ABsessments  against  Bailwajs  in  Streati.  —It  is 
almost  uniformly  held  that  the  rails,  ties,  and  other  appliances  of 

138  Pa.  375;  Erie  t;.  Piece  of  Land,  175  Pa!  365.   It  is  also  to  be  noted  that  "It 

Pa.  523;  Philadelphia  v.  Philadelphia  &  is  settled  in  this  State  that  the  woidi 

R.  R.  Co.,  177  Pa.  292.   The  rule  is  the  'real  estate'  in  our  taxing  statutes  do 

same  whether  the  company  has  onlv  an  not  include  lands  or  appurtenances  es- 

easement,  or  has  the  fee  to  the  land  oo-  sential  and  necessary  to  the  exercue  of 

cupied  and  used  as  a  roadbed.   Junction  the  franchise  of  a  public  corporation." 

R.  Co.  V.  Philadelphia,  88  Pa.  424.  Per  Elkin,  J.  in   Conoy  Tp.  r.  YoA 

When  the  property  is  not  susceptible  Haven  £.  P.  P.  Co.,  222  Pa.  319.  To 

of  any  benefit  from  the  improvement,  the  same  effect,  Coatesville  Gas  Go. 

e.  g.f  a  roadbed  from  a  street  improve-  v.  Chester  County,  97  Pa.  476:  Pitts- 

ment^   the  legislature  cannot  declare  burgh's  Appeal,  123  Pa.  374;  Roaring 

that  it  is  benefited.    The  courts  can  re-  Creek  Water  Co.  t>.  Girton,  142  hu  92; 

view  such  a  le^slative  declaration,  and  Northampton  Coimty  r.  Easton  FU- 

if  there  be  no  benefit,  the  assessment  senger  R.  Co.,  148  Pa.  282;  Southen 

will  be  regarded  as  confiscation.    Alle-  Elect.  L.  &  P.  Co.  v.  Philadelphia,  191 

gheny  aty  v.  Western  Pa.  R.  Co.,  138  Pa.  170;    St.  Mary's  Gas  Co.  r.  Elk 

Pa.  375.     But  the  paving  of  a  street  County,  191  Pa.  458;    PhiladdpUa  v. 

may  be  a  benefit  to  a  passenger  depot.  Electric  Trac.  Co.,  208  Pa.  157;  Spring 

and  an  assessment  upon  the  depot  for  Brook  Water  Co.  v.  Kelly,  17  Pa.  Super, 

that  purpose  may  be  sustained.     Mt.  Ct.  347;    Philadelphia  v.  Philadel]^ 

Pleasant  v,  Baltimore  &  O.  R.  Co.,  138  A  R.  R.  Co.,  38  Pa.  Super.  Ct.  529. 


beneft  which  it  sustains.  New  Jersey  right  of  way  cannot  be  benefited  bi 
R.  &  T.  Co.  V.  Elizabeth,  37  N.  J.  L.  laying  a  street  across  the  tracks,  an 
330.  333;  Jersey  City  v.  New  Jersey  an  assessment  therefor  is  void.  Nei 
MidlandR.  Co^42N.  J.  L.  97;  Pater-  York  &  H.  R.  R.  Co.  v.  Morrisanif 
son&H.R.R.Co.t;.PaBsaic,54N.J.  L.  7  Hun  (N.  Y.),  652.  So,  too,  idiei 
340;  Erie  R.  Co.  v.  Paterson,  72  N.  J.  property  owners  objected  to  an  assea 
L.  83.  Index  —  New  Jersey.  In  the  mcnt  on  the  ^und  that  the  roadbe 
assessment  of  lands  so  circumstanced,  of  a  steam  railroad  which  lay  withi 
the  enhancement  of  the  market  value  the  area  of  assessment,  had  not  bee 
is  not  the  proper  basis.  Morris  &  E.  R.  assessed,  the  court  declto^ed  that  tl 
Co.  V.  Jersey  City,  36  N.  J.  L.  56.  land  could  only  be  used  for  the  pu 
The  benefit  to  the  property  for  its  poses  of  the  railway;  that,  as  such,  i 
present  use  is  the  proper  basis  of  as-  benefit  whatever  was  derived  fro 
sessment,  and  if  such  benefit  is  not  the  improvement;  and  therefore  tlu 
shown  to  exist,  the  assessment  cannot  the  omission  of  the  roadbed  waa  m 
be  sustained.  New  Jersey  R.  &  T.  Co.  erroneous.  Matter  of  Public  Park 
t'.  Elizabeth,  37  N.  J.  L.  330;  Erie  R.  47  Hun  (N.  Y.).  302.  In  a  la 
Co.  V.  Paterson,  72  N.  J.  L.  83;  New  case  where  a  strip  of  land  held  f< 
York  Bay  R.  Co.  v.  Newark,  77  N.  J.  L.  roadbed  purposes  was  assessed,  tl 
270;   72  Atl.  Rep.  455.  court  held  the  assessment  erronoou 

New  York.  In  an  early  case  it  was  sa>'in^,  "Its  value  for  the  purpos 
held  that  a  lot  owned  by  a  public  to  which  it  is  devoted  is  not  enhance 
service  coriwration,  c.  g.  a  water  com-  by  the  improvcmont,  for  which  reasr 
i)any,  is  not  liable  to  be  assessed  for  an  a^ssessnient  for  only  nominal  dar 
benefit,  if,  by  the  terms  of  the  grant  ages  should  have  f)oen  imixtsevl 
by  which  the  lot  is  held,  it  can  be  ajv  Matter  of  New  York  City,  127  N.  ^ 
I)ropriated  only  to  a  specific  use,  and  App.  Div.  672. 
cannot  possibly  be  rendered  more  ad-  In  /Wiwow,  a  StAte  in  which  "speci 
vantageous  by  the  opening  of  a  street  assessments'*  and  "special  taxee 
or  square  in  its  neighborhood;  but  against  the  right  of  way  of  raibrtMU 
the  company  may  be  assessed  for  bene-  have  been  many  times  sustained,  tl 
fit  to  adjoining  grounds  not  thus  re-  court  held  that  a  special  assessmei 
stricted.  Owners  of  Ground  v.  Albany,  for  street  pa^'ing  against  the  right  > 
15  Wend.  (N.  Y.)  374.  In  another  way  of  a  railroad  was  not  sufficient 
case,  the  court  held  that  a  railroad  sustained  by  the  evidence,  which  w] 
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street  railways  and  other  railroads,  which  are  constructed  in  and 
iloog  the  streets  of  a  municipality,  constitute  property  of  such  a 
nature  that  it  may  be,  and  usually  is,  benefited  by  the  paving  of  a 
street,  or  by  otherwise  improving  it;  and  that  the  legislature  may 
impose,  or  authorize  a  municipality  to  impose,  a  special  assessment 
upon  such  railways  for  the  cost  of  the  improvement.'  But  in  keep- 
too  vague  and  speculative.  River  lection  of  a  paving  and  curbing  assess- 
Fcrat  V.  Chicago  &  N.  W.  R.  Co.,  197  ment  against  the  lessee's  interest  in  a 
DL  344.  The  facts  were  that  two  right  of  way  in  which  the  lessor  com- 
■liKts  had  been  paved,  one  of  which  pany  only  had  an  easement.  The 
crand,  while  the  other  ran  parallel,  statute  authorized  an  assessment 
t« the  railroad  tracks.  The  court  made-  against  "lots  and  parcels  of  land  front- 
a distinction  between  the  land  used  for  ing  on  the  highway.''  The  court  dis- 
ligirt  of  way  only,  and  that  used  for  tinguished  the  earlier  cases  and  held 
dqnt  grounds.  Wilkin ^  J.,  said:  "It  that  the  statute  only  authorized  a  levy 
noBt  be  borne  in  mind  that  railroad  on  lots,  and  not  on  a  mere  easement 
right  of  way  cannot  be  put  upon  the  therein.  It  supported  this  view  by 
muket  by  a  railroad  company  for  saying  that  the  municipal  authorities 
IBKnl  business  purposes,  as  can  could  not  sell  a  fraction  of  an  easement, 
pnrate  property.  Circumstances  may  The  court  was  also  inclined  to  hold 
irift  under  which  railroad  right  of  way  that  there  could  be  no  benefit  to  the 
can  be  said  to  be  benefited  by  a  local  right  of  wa^  from  the  paving  of  the 
improvement,  but  as  a  general  rule  it  street,  but  it  declined  to  express  any 
oarnot  be.  Here,  however,  the  ques-  decided  opinion  on  that  point.  In 
tion  whether  this  right  of  way  will  be  Minneapolis  &  St.  L.  R.  Co.  v.  Lin- 
benefited  is  purely  one  of  fact."  quist,  119  Iowa,  144,  the  court  con- 
Imca,  In  this  State  the  decisions  strued  the  pleadings  and  judgment  as 
do  not  appear  to  enunciate  any  definite  showing  that  the  railroad  company 
jEeoeral  rule.  In  Burlington  A  M.  R.  R.  owned  the  fee  of  the  roadbed,  and  held 
Co.  V.  Spearman,  12  Iowa,  112,  the  that  the  roadbed  might  be  assessed  as 
eompany  was  held  liable  for  a  side-  ^'property  abutting. '  Oskaloosa  v, 
walk  assessment  against  its  depot  Oskaloosa  Traction  &  T.  Co.,  141  Iowa, 
xrouods.  In  Muscatine  v.  Chicago,  236;  119  N.  W.  Rep.  736,  was  an  action 
R.  1. 4  P.  R.  Co.,  79  Iowa,  645,  a  graid-  by  the  city,  pursuant  to  statute,  to  re* 
ing  asBessment  against  the  right  of  cover  from  a  street  railway  company 
v>7  appears  to  have  been  sustained,  the  cost  of  paving.  The  right  to  a  re- 
Betkf  J.,  saving,  "The  defendant,  the  covery  was  deni^  under  the  peculiar 
perpetual  possessor  of  the  land,  is  the  facts  of  the  case.  McC^m,  J.,  said,  with 
owner  who  must  respond  to  all  de-  reference  to  the  general  rule,  "  Neither 
Duda  made  in  the  exercise  of  the  au-  steam  railway  companies  nor  street 
^bority  of  taxation."  But  on  a  second  railway  companies  enjoying  easements 
JjPpeaJ  in  the  same  case  (Muscatine  v.  in  a  street  are  assessable  as  abutting 
Cmcago,  R.  I.  &  P.  R.  Co.,  88  Iowa,  property  owners  for  the  improvement 
291),  a  judgment  in  favor  of  the  railroad  of  the  street.  * ' 

company  was  sustained  as  to  part  of  *  Appeal  of  North  Beach  &  M.  St. 

[w  roadbed   in   which   the   company  R.  Co.,  32  Cal.  499;    New  Haven  v. 

Md  an  easement  only,  and  it  was  held  Fair  Haven  &  W.  R.  Co.,  38  Conn. 

««t  the  company  was  not  liable  for  422;  Fair  Haven  &  W.  R.  Co.  v.  New 

the  assessment.    This  decision  appears  Haven,    7.5    Conn.    442;     Chicago   v. 

to  have  been  made  upon  the  ground  Baer,  41  111.  300;  Parraolee  v.  Chicaaso, 

{hat  the  company  did  not  own  the  fee,  60  III.  267;  Chicago  City  R.  Co.  v.  Chi- 

wit  only  haa  an  easement,  RMnson,  cago,  90  III.  573;    Kuehner  v.  Freeport, 

C.  J.,  saying,    "The  charter  of  the  143  111.  92;  Lightner  r.  Peoria,  150  111. 

Pwintiff  (city)  authorizes  it  to  require  80;  Freeport  St.  R.  Co.  v.  Freeport,  151 

we  owner  of  the  lots  adjacent  to  the  III.  451;   Rich  v.  Chicago,  152  III.  18, 

■nd  to  pave  it  and  not  the  owner  of  a  36;    Billings  v.  Chicago,  167  111.  337; 

[jere  easement  in  the  lots."    Chicago,  Cicero  &  P.  St.  R.  Co.  v.  Chicago,  176 

K-  I.  &  P.  R.  Co.  V.  Ottumwa,  112  111.501;  Lake  St.  El.  R.  Co.  v.  Chicago, 

Iowa,  300,  was  a  suit  to  enjoin  the  col-  183  111.  75  (elevated  rtulroad) ;   South 
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ing  with  the  principle  which  requires  the  power  of  taxation  to  be 
expressly  delegated,  a  special  assessment  against  the  tracb  and 

Chicago  City  R.  Co.  v,  Chicago,  196  of  the  law  to  tax  them  with  the  a- 

111.   490;    Shieveport  v.  Presoott,   51  penae  of  such  improvements.   It  is  the 

La.  An.  1895;   Shreveport  v.  Shreve-  ^neral  custom  of  municipal  oorpon- 

port  City  R.  Co.,  104  La.  260:    Lin-  tions,  in  granting  privileges  to  ndmMtd 

coin  St.  R.  Co.  V.  Lincoln,  61  Neb.  109;  companies  to  occupy  streets,  to  im- 

Troy  &  L.  R.  Co.  v,  Kane,  9  Him  pose  terms  as  a  conmtion  to  the  exe^ 

(N.  Y.),  506,  afiTd  on  other  grounds,  dse  of  such  righta,  and  such  oonditioni 

72  N.  Y.  614.  are,  undoubt^ly.  Lawful,  and  may  be 

A  pcunng  assessment  upon  the  prop-  enforced  in  some  form  for  the  beiiefit 
erty  of  a  railway  company  sustamed;  of  municipal  corporations  ma^ngsudi 
and  it  was  held  that  the  special  remedy  grants.  These  conditions  frequentlj 
by  hen  and  foreclosure  was  not  ex-  refer  to  repairs  upon  the  streets  or  con- 
clusive, and  that  an  action  of  debt  tributions  to  the  public  treasury  in  fieo 
woidd  lie  to  recover  the  assessment,  thereof,  and  when  imposed  usually 
It  was  also  held  that  the  compeiny  was  define  the  right  of  the  corporation  to 
estopped  by  its  conduct  in  seeing  the  levy  taxes,  and  the  limits  d  the  lia- 
pavmg  done  without  objection,  to  set  bility  of  the  railroad  corporation  to 
up  that  its  charter  required  it  to  pave  pay  them." 

^e  road  covered  by  the  track  at  its       New  York,    In  this  State,  the  cqd- 

own   expense.     New   Haven   v.    Fair  struction  of  statutes  under  which  it  ii 

Haven  &  W.  R.  Co.,  38  Conn.  422;  sought  to  subject  street  railways  to 

followed  in  Columbus  v.  Street  R.  R.  special  assessment  is  affected,  and  to  a 

Co.,  45  Ohio  St.  98;  9upra,§  1141,  note,  cert^dn  extent  oontroUed,  by  the  faet 

A  stipulation  of  an  oixlinance  ex-  that  the  property  of  the  railway  oom- 

tending    a    street    railway    franchise,  pany  in  the  streeta  derives  its  vahie  to 

which  had  been  accepted  by  the  com-  a  great  extent  from  the  exercise  of  the 

pany  and  which  required  it  to  grade,  franchise  or  right  to  use  the  street 

pave,  and  otherwise  improve  the  part  See  remarks  of  Vann,  J.,  in  People  r. 

of  a  street  occupied  by  its  tracks  at  the  Tax  Commissioners,   174  N.  Y.  417, 

time  and  in  the  manner  adopted  by  the  441,  where  he  says  that  the  tangible 

dtv  for  the  rest  of  the  street,  has  been  properties  in  the  streets  of  street  rail- 

hefd  to  be  a  contract  fixing  the  equiv-  way  companies  "have  no  assessable 

alent  for  special  assessments  for  these  vsmie  worthy  of  notice,  except  through 

purposes   and   precluding  further  as-  the  actual  and  constant  use  made  d 

sessments  therefor.    West  Chic^o  R.  them  as  incidental  to  the  special  fnp- 

Co.  V.  Chicago.  178  111.  339.    See  also  chises.    The  value  of  either  resodes  in 

Chicago  V.  Sheldon,  9  Wall.  (U.  S.)  50.  the  union  of  both,  and  can  be  pneti- 

But  a  mere  stipulation  in  such  an  ordi-  cally    ascertained    only    by   treatinjS 

nance  by  which  the  company  was  re-  them  as  a  unit."     By  reason  of  this 

quired  to  ''restore"  the  streets  is  not  characteristic,  it  was  held  in  Matter 

sufficient  to  fix  such  an  equivalent,  or  of  Anthony  Avenue,  46  N.  Y.  Mi*- 

to  import  such  a  contract.     Lake  St.  525,  aff*d  on  opinion  below,  124  N.  T. 

El.  R.  Co.  V.  Chicago,  183  111.  75,  80.  App.  Div.  940,  that  in  a  proceedmg  to 

A  street  railwa>r  company,  although  widen  a  street,  inasmuch  as  the  tangn 

it  is  bound  by  its  franchise  to  pave  ble  right  to  maintain  and  operate  a 

at  its  own   cost   the  space   between  street  rtulway  or  other  public  utility  in 

tracks  in  streets  in  which  its  rails  are  the  street  is  precisely  of  the  same  vahic 

laid,  cannot  be  assessed  for  paving  a  whether  the  street  be  wide  or  narrow, 

street  in  which  it  has  a  francnise,  but  and  is  from  its  nature  incapable  of  ^ 

in  which  it  has  not  laid   any  rails,  direct  enhancement  in  value  as  a  r^ 

Harris  v.  Macomb,  213  111.  47.      In  suit  of  the  improvement,  and  as  i^ 

People  t;.  Gilon,  126  N.  Y.  147,  Rugety  value  cannot  be  ascertained  with  rear 

C.  J.,  said:    "It  cannot  be  said,  we  sonable  exactness  because  it  is  only  & 

think,  as  a  matter  of  course,  that  street  fraction   of   a   system,    the  oompsov 

railroads  are  benefited  by  repavement  operating  the  railway  or  other  pubue 

of  the  streets  through  which  they  are  utility  is  not  subject  to  aasesBinent  for 

laid,  and  if  they  are  not  so,  in  fact,  it  benefit, 
would  be  contrary  to  the  general  policy 
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odier  ap{Jiaiioes  of  a  street  railway  must  be  authorized  by  lan- 
guage appropriate  to  include  property  of  that  nature;  and  authority 
oonferred  by  statute  to  levy  a  special  assessment  for  the  improve- 
ment of  the  street  .upon  the  lots  and  property  abutting  on  the  street, 
has  been  held  not  sufficient  to  support  an  assessment  against  a 
sKKfi  railway.^ 

{1453.  Special  Assessments;  Personal  Liability  of  Property 
Owner.  —  That  the  owner  of  property  against  which  a  special  as- 
aesment  is  made  for  benefits  resulting  from  an  improvement  may 
UftnofwUy  charged  wUh  liability  for  the  assessment  appears  to  have 
him  assumed  in  a  number  of  cases  in  which  judgment  was  rendered 
against  the  property  owner  without  any  discussion  as  to  the  l^islar 
tive  power.'  In  other  cases,  however,  some  courts  have  expressly 
sustained  the  power  of  the  legislature  to  declare  by  statute  that  the 
i^wner  of  property  shall  be  personally  liable  for  the  amount  of  the 
issessment,  or  for  any  deficiency  which  may  result  upon  a  sale  of 
ie  property.^  But  a  remedy  by  personal  judgment  against  the 
ttoperty  owner  must  be  expressly  conferred  and  will  not  be  implied 
rom  authority  to  impose  a  special  assessments    But  in  a  number 

>  South   Park   Com'rs  v.   Chicago,  Muscatine  v.  Chicago,  R.  I.  &  P.  R. 

!.  4  Q.  R.  Co..  107  lU.  105  ("abut-  Co.,   79  Iowa,   645,   651:    FarweK  t;. 

ni");  MaysviUe  v.  Ma3rsville  St.  R.  Des  Moines  Brick  Mfg.  Co.,  97  Iowa, 

T.  Ck).,  128  Ky.  673  (lots  in  each  286;  Dewe3r  v.  Des  Moines,  101  Iowa, 

luire  in  proportion  to  area) ;  Boehme  416;    Dashiell  v.   Baltimore,   45  Md. 

Monroe,   106  Mich.  401;    King  t;.  615;   Gould  v,  Baltimore,  58  Md.  46; 

Kiiyea,  45  N.  J.   L.  258;    Dean  v.  8.  c.  59  Md.  378;  Handy  v,  Collins,  60 

^BtetBon,  67  N.  J.  L.  199  (land  and  Md.  229;   Moale  v.  Baltimore.  61  Md. 

sal  estate  bordering  on  street);  O'Reil-  224,  236;  Ithaca  v.  Babcock,  72  N.  Y. 

gr  r.  Kingston.  114  N.  Y.  439  (proviso  App.  Div.  260;   Allen  ».  Drew.  44  Vt. 

utno  part  of  expense  should  oe ''as-  174;    Evans  v.  Sharp,   29  Wis.   564. 

fined  upon  any  lands  not  bordering  Index  —  Personal  Ldability, 

nor  touching  said  street");    People  *  Atchison,  T.  &  S.  F.  R.  Co.  v. 

.  Gflon,  126  N.  Y.  147,  rev'g  58  Hun,  Peterson,  5  Kan.  App.  103:  New  York, 

6  ("owners  or  occupants  of  all  houses  L.  E.  &  W.  R.  Co.  v.  Dunldrk,  65  Hun 

ad  lots    intended    to    be    benefited  (N.  Y.),  494,  501,  aflf'd  143  N.  Y.  659; 

hereby") ;  Seattle  v.  Seattle  Elect.  Co.,  Hill  v.  Hi^don,  5  Ohio  St.  243;  Gest  v. 

iS  Wash.  599  (lots,  blocks,  or  parcels  Cincinnati,  26  Ohio  St.  275;   Davis  v. 

i  lands  that  may  be  benefited);  In  re  Cincinnati,  36  Ohio  St.  24;  Centre  St., 

Huni,  etc.   Avenues,  49  Wash.   109,  In  re  Vacation,  115  Pa.  247;  Vacation 

19;  Odikosh  City  R.  Co.  v.  Winnebago  of  Howard  Street,  142  Pa.  601 ;  Frank- 

Jwmty,  89  Wis.  435  Qots  fronting  or  lin  v.  Hancock,  204  Pa.  110;    Storrie 

«Mittmg  on   street).     Street   railway  v.  Cortes,  90  Tex.  283;    Bennison  v, 

•eld  not  to  be  "real  estate"  within  the  Galveston,  18  Tex.  Qv.  App.  20. 

leaning  of  a  statute  authorizing  spe-  *  State  v.  i^tna  Life  Ins.  Co.,  117 

^  assessments    for    street    paving.  Ind.  251;    Leeds  v.  Defrees,  157  Ind. 

tatc  p.  Ramsey  Coimty  Dist.  Ct.,  31  392;  Barber  Asphalt  Pav.  Co.  v.  Watt, 

Mnn.354.  51    La.   An.    1345,    1354;    Moody   v. 

'  Waterbury  v.  Schmitz,  58  Conn.  Chadwick,  52   La.  An.   1888:    Mogg 

22;  Hazzard  v,  Heacock,  39  Ind.  172;  v.  Hall,  83  Mich.  576:    McKeesport 

tisdon  V,  Shank,  37  Iowa,  82;    Bur-  v.  Fldler,  147  Pa.  532;  Philadelphia  v, 

Qgton  V,  Quick,  47  Iowa,  222,  226;  Merklee,    159   Pa.    515;    Franklin  v. 
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of  jurisdicdons  it  has  been  held  that  personal  liability  on  the  part 
of  the  owner  is  inconsistent  with  the  theory  of  benefits  upon  whicb 
special  assessments  are  founded;  that  benefit  to  the  property  neces- 
sarily implies  that  liability  shall  be  limited  to  the  property;  and 
that  no  personal  responsibility  can  rest  upon  the  owner.  It  is  also 
to  be  observed  that  in  some  of  these  jurisdictions  the  court  has 
said  that  if  the  owner  be  made  personally  liable  for  the  assessment, 
such  liability  is  inconsbtent  with  constitutional  provisions  requiF 
ing  taxation  to  be  equal  and  uniform,  because  if  the  tax  be  exacted 
from  the  owner  in  person  it  may  result  in  a  contribution  by  him  m 
excess  of  the  value  of  the  property,  thus  selecting  certain  indi\'idual 
members  of  the  community  and  imposing  a  tax  upon  them  without 
subjecting  other  individual  members  of  the  conmiunity  to  contrib- 
ute to  the  same  tax  upon  the  principle  of  uniformity  and  equality 
which  is  required  by  some  Constitutions.* 

Hancock,  204  Pa.  110;  Harriott  Ave.,  ut«  construed  as  not  imposing  any  pa<> 

24  Pa.  Super.  Ct.  597,  600.    See  also  sonal  liability.    Crdghton  p.  MansoD, 

Wolf  r.  Philadelphia,  105  Pa.  25.  27  Cal.  613;    Brown  r.  JoHet,  22  E 

In  Texas,  a  pro\'ision  not  simply  123;  Mix  v.  Ross,  57  ID.  121.  In 
that  suit  might  be  brought  to  enforce  Corry  v.  Ga>'nor,  21  Ohio  St.  277,  it  wn 
or  foreclose  the  lien,  which  might  be  held  that  personal  liability  under  the 
done  by  sale,  but  that  the  assessment  statute  was  confined  to  the  peraon  who 
might  be  collected  and  suit  brought  owned  the  proi^erty  at  the  time  when 
for  the  *' recover}' ''  of  the  ^'amount  the  assessment  was  imposed.  In 
due'*  "against  the  o\«ier,"  was  held  to  Davis  v.  Cincinnati,  36  Ohio  St  2^ 
mean  that  the  cit}'  was  entitled  to  the  court  declared  that  the  liability 
maintain  a  suit  for  the  recover>'  of  was  statutory  otdy^  and  that  the  lenee 
a  personal  judgment.  Lovenberg  v.  of  the  premises  was  not  liable  to  the 
Galveston,  17  Tex.  Civ.  App.  162;  city,  although  he  might  ha\-e  cow- 
distinguishing  Galveston  v.  Heard,  54  nanted  with  the  owner  to  pay  all  asm* 
Tex.  420,  where  a  sidewalk  was  con-  ment«.  In  Michigan,  it  has  been  hdd 
struct ed  under  a  statute  pro\'iding  that  a  statute  authorizing  a  reaujM' 
that  the  cost  should  be  def raved  bv  merU  cannot  impose  personal  bafaifity 
the  o\«ier8  of  fronting  lots,  to  be  col-  upon  the  owner,  if  the  owner  wM  «H 
lected  by  the  sale  of  thp  lots  as  pro-  personally  responsible  under  the  orif- 
\'ided  by  ordinance,  and  the  ordinance  mal  assessment.  Such  a  statute  wai 
provided  merelv  for  suits  to  enforce  said  to  be  retrospective  legislatioo 
the  liens  by  sale  of  the  property,  no  and  unconstitutional.  Mo^  r.  HaDi 
provision  being  made  for  any  other  83  Mich.  576;  Grand  Rapids  r.  Ub 
mode  of  collection.  Shore  &  M.  S.  R.  Co.,  130  Mich.  238. 

In  Ivanhoe  v.  Enterprise,  29  Oreg.  An  offer  by  a  non-resident  in  his  peti" 

245,   the  court  said  it  was  doubtful  tion  for  the  cancellation  of  p&\\Dg » 

whether  a  statute  creating  or  author-  sessments  to  pay  "any  and  all  legal «•• 

izing    a    personal    liability    aj^ainst    a  sessments  of  taxes  for  city  and  other 

property    ovnicr    for    local    imj)rove-  purposes*'   upon   his  land,  justifies  s 

ments  could   be  upheld   on  constitu-  personal  judgment  against  him  for  the 

tional  grounds,  but  it  was  clear  that,  amount  found  to  be  legaJly  due,  regsrf- 

in  the  absence  of  express  legislative  less   of  any  statute    providing  for  » 

authority,    personal    judgment    could  personal    (lability.      Farwell   f.   D* 

not  be  obtained  against  the  property  Moines  Brick  Mfg.  Co.,  97  Iowa,  286. 

owner;  and  general  power  to  le\'>'  and  *  Taylor  v.   Palmer,   31   Cal.  240; 

collect  taxes  for  city  purposes  was  not  Beaudry  t*.  Valdez,  32  Cal.  269;  Goerin 

sufficient  to  authorize  a  municipality  v.    Reese,    33    Cal.    292 1     Ga^nev  r 

to  recover  a  personal  judgment.    Stat-  Gough,  36  Cal.  104;  ComSv,  HaauDgB 
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i  1454  (800).  AiBant  of  Abutters,  when  required,  is  jurisdictioiial. 
-Where  the  'pofuyer  to  pave  or  to  improve  depends  absolutely  upon 
\t  (useni  or  petition  of  a  given  number  or.  proportion  of  the  proprie- 
3n  to  be  affected,  this  fact  is  jurisdictional,  and  the  finding  of  the 
itj  authorities  or  council  that  the  requisite  number  had  assented 
r  petitioned  is  not,  in  the  absence  of  legislative  provision  tb  that 
Tect,  conclusive;  the  want  of  such  assent  makes  the  whole  pro- 
jeding  void,  and  the  non-assent  may  be  shown,  in  the  absence  of 
rtoppel,  as  a  defence  to  an  action  to  collect  the  assessment,^  or  may, 

I  GJ.  292;  Randolph  v.  Bayrie,  44  Wood  v.  Brady,  150  U.  S.  18,  23.  Per- 
il 966;  Gillifl  v,  Cleveland,  87  Cal.  sonal  liability  of  a  non-resident  of  a  city 
4,  217;  Manning  v.  Den,  90  Cal.  for  an  assessment  rests  upon  the  same 
0;  Banta  Cruz  Rock  Pav.  Co.  v.  ground  as  a  judgment  against  him; 
nne,  104  Cal.  286,  288;  Williams  and  the  State  has  no  power  to  enact  a 
RoweU,  145  Cal.  259,  261 ;  Craw  v.  statute  authorizing  an  assessment  upon 
)loDO,  96  HI.  255;  People  v.  Drags-  real,  estate  for  a  local  improvement  and 
m,  100  in.  286;  McLean  County  v.  imposing  upon  its  owner,  a  non-resi- 
bomington,  106  lU.  209,  215;  Demp-  dent  of  the  State,  a  personal  liability 
ff  9.  People,  158  111.  36;  Illinois  to  pay  such  assessment.  Dewey  v, 
•nt  R.  Co.  V.  People,  161  111.  244;  Des  Moines,  173  U.  S.  193,  202,  rev'g 
IDQB  Cent.  R.  Co.  v.  People,  170  101  Iowa,  416.  Mr.  Justice  Peckham 
.  224,  232;  Hoover  r.  People.  171  said:  "The  State  may  provide  for  the 
.182,185;  Hudson  V.  People,  188  111.  sale  of  the' property  upon  which  the 
%  105;  Lemont  v.  Jenks,  197  111.  assessment  is  laid,  but  it  cannot  under 
5;  Gage  v.  Chica^,  225  111.  218,  any  pnee  or  pretence  proceed  farther 
I;  Meyer  v,  Covington,  103  Ky.  and  impose  a  personal  liability  upon  a 
1;  Pfaffinger  v.  Kremer,  115  Ky.  non-resident  to  pay  the  assessment  or 
J,  505;  Orth  v.  Park,  117  Ky.  779,  any  part  of  it.  To  enforce  an  assess- 
l;  Macon  v,  Patty,  57  Miss.  378,  ment  of  such  a  nature  against  a  non- 
\]  Neenan  v.  Smith,  50  Mo.  525  resident^  so  far  as  his  personal  respon- 
'muling  St.  Louis  v,  Clemens,  36  sibility  is  concerned,  would  amount  to 
t,  467);   St.  Louis  v.  Allen,  53  Mo.   the  taking  of  property  without  due 

Cariin  v,  Cavender,  56  Mo.  286;  process  of  law,  anci  would  be  a  viola- 
bert  V.  Copp,  62  Mo.  182,  187;  tion  of  the  Federal  Constitution." 
uunma  v.  Miller,  66  Mo.  467;  »  Zeigler  v.  Hopkins,  117  U.  S.  683 
nUm  V.  Henry  County,  115  Mo.  Ogden  Gty  v,  Armstrong,  168  U.  S 
r,  569;  Pleasant  Hill  v.  Dasher,  120  224,  235,  quoting  text;  Liebman  v 
>.  675,  680;  State  t'.  Angert,  127  San  Francisco.  24  Fed.  Rep.  705 
K  456;  Moberly  v.  Hogan,  131  Mo.    Miller  v.  Mobile  (injunction),  47  Ala 

26;  Heman  Const.  Co.  v.  Loevy,  163;  James  v.  Pine  Bluff,  49  Ark.  199 
)Mo.  455,  471;  McGuire  i*.  Brock-  Burnett  v.  Sacramento,  12  CsX,  76 
n.  58  Mo.  App.  307;  Raleigh  v.  Turrill  v.  Grattan,  52  Cal.  97;  Dyer 
locy  110  N.  Car.  32,  46  (distinguish-  v.  Miller,  58  Cal.  585;  Mulligan  v. 
;  Yopp  V.  Wihnington,  71  N.  Car.  Smith,  59  Cal.  206;  Gately  v.  Levis- 
l;  Aflberry  v.  Roanoke,  91  Va.  562;  ton,  63  Cal.  365;  Kahn  v.  San  Fran- 
Bbmond  v.  Williams,  102  Va.  733,  cisco,  79  Cal.  388;  Keese  v.  Denver, 
I.  See  also  Barber  Asphalt  Pav.  10  Colo.  112,  quoting  text;  Blooming- 
.  9.  Watt,  51  Ij&.  An.  1345,  1354;  ton  v.  Reeves,  177  lU.  161;  Patterson 
BAoe  p.  Enterprise,  29  Oreg.  245,  v.  Macomb,  179  III.  163;  Whaples  v. 
J;  Green  v.  Ward,  82  Va.  324.  In-  Waukegan,  179  111.  310;  Hammond  v. 
I— Personal  Liability.  The  question  Leavit,  181  111.  416;  Taylor  v.  Bloom- 
ather  there  can  be  a  remedy  in  ington,  186  111.  497;  Vennum  v.  Mil- 
tonam  under  the  Constitution  and  ford.  202  111.  423,  425;  Brookfield  v, 
tatea  of  a  State  is  for  the  determi-  Sterling,  214  111.  100;  Kyle  v.  Malin, 
doo  of  the  courts  of  the  State,  and  8  Ind.  34;  Delphi  v.  Evans,  36  Ind. 
ir  determination  wiU  be  accepted  90;  Moberry  v.  JeffersonviUe,  38  Ind. 
i  foDowed  by  the  Federal  courts.   198;  Forsyth  v.  Kreuter,  100  Ind.  27; 
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it  has  been  held,  be  made,  in  cases  proper  for  equitable  relief,  the 
basis  for  a  bill  in  equity  to  restrain  a  sale  of  the  owners'  property 

Ely  V,  Morgan  County,  112  Ind.  361;  People  v,  Rochester,  21  Barb.  (N.  Y.) 
Burns  v,  Baxter,  25  Ind.  App.  536;  656;  Swift  v.  Williamsburg,  24  Bub. 
Hager  v.  Burlington,  42  Iowa,  661 ;  (N.  Y.)  427;  Sharp  v.  Spear,  4  M 
Richman  v.  Muscatine  County,  70  (N.  Y.),  76;  Sharp  v.  Johnson,  4  HiD 
Iowa,  627;  Farraher  v.  Keokuk,  111  (N.  Y.),  92:  Litchfield  v.  Vemcm,  41 
Iowa,  310;  Welsford  v,  Weidlcin,  23  N.  Y.  123,  disUnguiahed;  Sharp, /nn, 
Kan.  601,  citing  text;  Shaffer  f.  Weech,  56  N.  Y.  257;  Matter  of  Banta,  60 
34  Kan.  595;  Wyandotte  County  v.  N.  Y.  165;  Kieman,  /n  r«,  62  N.  Y. 
Barker,  45  Kan.  699  (injunction);  457:  Boyle  r.  Brooklyn,  71  N.  Y.  1 
Steinmuller  v.  Kansas  City,  3  Kan.  (bill  to  vacate  assessment  as  a  doad 
App.  45;  Louisville  v,  Hyatt,  2  B.  Mon.  on  title);  People  v.  Brooklm  71  N.  Y. 
(Ky.)  177;  Co\'ington  v.  Casey,  3  495  (certiorari);  Matter  of  Garvey,  77 
Bush  (Ky.),  698;  Lexington  v.  Head-  N.  Y.  523;  Matter  of  Smith,  99  N.Y. 
ley,  5  Bush  (Ky.),  508;  McGuinn  v.  421;  Jex  ».  New  York  aty,  103  N.  Y. 
Peri,  16  La.  An.  326;  Royal  Street,  In  536;  Miller  v.  Amsterdam,  149  N.  Y. 
re,  16  La.  An.  393;  McRee  v.  Brown,  288,  quoting  text;  Corry  r.  GavDor, 
23  La.  An.  306;  Daniel  v.  New  Or-  22  Ohio  St.  584;  Ha>'s  v.  Cincmnati, 
leans,  26  La.  An.  1;  Barber  Asphalt  62  Ohio  St.  116;  Smith  v.  Minto,  30 
Pav.  Co.  V.  Watt,  51  La.  An.  1345, 1352;  Oreg.  351,  citing  text;  Allen  r.  Port- 
Kidson  v,  Bangor,  99  Me.  139,  146  land,  35  Ore.  420,  quoting  text;  Pitts- 
(collateral  attack),  citing  text;  Hcnder-  bui^  v.  Walter,  69  Pa.  365;  Dancer 
son  V.  Baltimore,  8  Md.  352;  Holland  v.  Mannington,  50  W.  Va.  322;  Wdb 
V.  Baltimore,  11  Md.  186;  Bouldin  t;.  v.  Bumham,  20  Wis.  112;  State  r. 
Baltimore,  15  Md.  18;  Baltimore  v.  Nelson,  57  Wis.  147. 
Eschbach,  18  Md.  276;  Henry  v.  In  the  absence  of  a  constitutknal 
Thomas,  119  Mass.  583;  Auditor  restriction,  the  power  of  the  IcgMnn 
General  v,  Fisher,  84  Mich.  128,  citing  to  authorize  a  street  or  other  impro?^ 
text:  Collins  v.  Grand  Rapids,  108  ment  at  the  cost  of  the  property  own- 
Mien.  675;  St.  Louis  v.  Clemmens,  36  ers  without  any  petition  ot  the  prop- 
Mo.  467;  Jefferson  Co.  v.  Cowan,  54  erty  owners  is  plenary.  Londoner  r. 
Mo.  234;  Zimmerman  v.  Snouden,  88  Denver,  210  U.  S.  373,  rev'g  33  Coto^ 
Mo.  218;  Louisville  v.  Hyatt,  2  B.  104;  Givens  r.  Chicago,  1S6  111.  390; 
Mon.  117;  Von  Steen  v.  Beatrice,  36  Googin  t».  Lewiston,  103  Me.  119; 
Neb.  421;  State  v.  Birkhauscr,  37  Dennison  v.  Kansas  Citv,  95  Mo.  416; 
Neb.  521 ;  Harmon  v.  Omaha,  53  Neb.  Farrar  v.  St.  Louis,  80  Mo.  379.  Wh« 
164,  167;  Leantt  v.  Bell,  55  Neb.  57,  the  petition  limits  the  assesBmeot  to 
63;  Grant  v.  Bartholomew,  58  Neb.  a  certain  rate  per  running  foot,  the 
839,  841;  Henderson  t*.  South  Omaha,  property  owners  cannot  be  asseasediD 
60  Neb.  125;  Batty  v.  Hastings,  63  excess  of  the  amount  so  limited.  Ba^ 
Neb.  26:  Orr  v.  Omaha  (Neb.),  90  ber  Asphalt  Pav.  Co.  v.  Watt,  51  U 
N.  W.  Rep.  301;  Portsmouth  Sav.  An.  1345.  \\Tiere  a  petition  has  bc« 
Bank  v.  Omaha,  67  Neb.  50;  McCaf-  presented  and  acted  on  with  rpference 
frcy  V.  Omaha.  72  Neb.  583*  Omaha  to  an  established  grade,  the  dtv  oB 
V.  Gsanter  (Xeo.),  93  N.  W.  Kep.  407;  only  change  the  grade  thereafter  by.'*" 
Morse  v.  Omaha,  67  Neb.  426  (in-  pealing  the  ordinance,  and  permitting 
junction),  quoting  text;  South  Omaha  the  commencement  of  a  new  proceed- 
V.  Tighe,  67  Neb.  572;  Jones  v.  South  ing  bv  petition.  Whaples  r.  Waul»- 
Omaha  (Neb.),  94  N.  W.  Rep.  957;  gan,  179  HI.  310.  In  order  to  justify 
Roswell  I'.  Dominice,  9  N.  Mex.  624,  an  assessment  the  work  must  be  doi* 
citing  text;  Camden  v.  Mulford,  26  in  accordance  with  the  petition.  Hutdh 
N.  J.  L.  49;  Carron  v.  Martin,  26  inson  v.  Omaha,  52  Neb.  345. 
N.  J.  L.  594;  State  v.  Elizabeth,  30  Signing  the  petition.  It  is  mrf  necefr 
N.  J.  L.  176;  Woodniff  v.  Elizabeth,  sary  that  all  the  petitioners  to  » 
30  N.  J.  L.  176;  State  v.  Hand,  31  municipal  improvement  should  «V» 
N.  J.  L.  547;  State  v.  Orange,  32  N.  J.  the  same  petition.  Campbell  r.  PA 
L.  49;  Agens  v.  Newark,  37  N.  J.  L.  32  Ohio  St.  544.  Signature  by  agnd. 
415,  rev'g  8.  c.  35  N.  J.  L.  168;  App  See  Ix>8  Angeles  Lighting  Co.  r.  ]j» 
V.  Stockton,  61  N.  J.  L.  520,  citing  text;  Angeles,  106  Cal.  156,  161;  Tibbetts 
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to  pay  it*    Accordingly,  where  a  charter  provided  that  "  the  city 
eoimcil  should  have  full  power  to  procure  all  streets  to  be  improved 

9.  Wot  &  S.  T.  R.  Co.,  153  111.  147;  the  number  of  such  owners  and  the 

MeVey  v.    Danville,    188    111.    428;  value  of  such  real  property  having  been 

Qkuon  p.  Bamett  (Ky.),  61  S.  W.  first  ascertained  and  finally  determined 

Rn.  20;  Allen  v.  Portland,  35  Oreg.  m  the  manner  and  by  the  meanspro- 

w.  Sunature  by  one  of  two  partners,  vided  by  by-law  in  that  behalf.''  narr. 

SeeEari  r.  Morrilton,  70  Ark.  211.  Munic.  Man.  (2d  ed.)  244.    It  will  be 

fi^iatiue  by  corporation.    See  Day  v,  observed  that  the  number  of  the  owners 

Purview,  62  N.  J.  L.  621.    Lessee  in  as  well  as  the  value  of  the  real  property 

tomuion  under  lease  for  ninety-nine  is  to  be  first  ascertained  and  finally 

tsn  renewable  forever,   held  to  be  determined  in  the  manner  and  by  the 

nmer  of  property  and  proper  person  means  provided  by  by-law  in  that  be- 

0  agn    petition.      St.    Bernard    v.  half.    The  court  in  one  case  refused  to 

impitt  60  Ohio  St.  244.     See  also  entertain  an  application  to  set  aade  a 

lihimore  v.  Boyd,  64  Md.  10,  where  by-law  for  local  improvements,  on  the 

he  ksBee  was  by  statute  made  the  ground  that  the  petition  on  which  the 

waer  for  the  purpose  of  a  petition  for  by-law  was  based  was  not  signed  by 

tnet  improvements.    Where  some  of  three-fourths  in  number  and  one-half 

be  iHoperty  owners  inserted  a  oondi-  in  value  of  the  owners  of  real  property 

ioo  before  signature  'Hhat  grade  is  to  be  benefited  by  the  local  miprove- 

ititfactory    and    trees   are   not   mo-  ment,  contrary  to  the  determination 

flted,"  it  was  held  that  the  condi-  of  the  officer  of  the  corporation  in  that 

nd  iignatures  must  be  rejected  and  behalf.    In  re  Michie,  11  Up.  Can.  C. 

ily   unconditional    signatures    con-  P.  379.  As  to  local  improvements  under 

dmd.     Von  Steen  v,   Beatrice,   36  the  Municipal  Act  of  dntorto  of  1897,  see 

eb.  421,  429.  Biggar's  Municipal  Manual,  (Canada, 

The  case  of  Pittsburgh  v.  Walter,  69  1900)  p.  893  et  seq, 
k  365,  holds  that  where  the  right  of        Where  the  power  to  make  a  local 

e  dty  to  collect  the  assessment  is  put  improvement    is    dependent    upon    a 

iaeiie  by  a  general  denial,  the  onus  petition  in  writing  of  a  majority  of  the 
OK  the  city  to  prove  everything  neces-  owners  of  land  fronting  on  the  im- 
ly  to  support  the  assessment,  in-  provement,  one  who  signs  such  a  pe- 
nding the  tact  of  the  application  by  tition,  making  therein  no  representa- 
e  requisite  number  of  lot-owners,  as  tions  that  the  signers  constitute  a  ma- 
tch application  is  jurisdictional,  jority,  is  not  estopped  to  deny  that  the 
nCe,  §  792,  and  note.  Same  point  as  reqmred  number  did  not  sign,  or  to 
)  cpmng  streets.  Zeigler  v.  Hopkins,  question  the  validity  of  the  assess- 
17  U.  8.  683,  noted  ante,  §  1041,  note.  ment.  Sharp,  In  re,  56  N.  Y.  257, 
ewii  Em.  Dom.  chap.  xiv.  §§  342-362,  questioning  Burlington  v.  Gilbert,  31 

devoted  to  the  consideration  of  the  Iowa,  356,  and  commenting  on  People 

etticm,  its  necessity  and  requisites,  v.  Goodwin.  5  N.  Y.  568,  and  KellogK 

ad  the  numerous  cases  on  this  sub-  v,  Ely,  15  Ohio  St.  64.    As  to  esUyppd, 

ct  are  industriously  collected.    MiUs  see  more  fully  §§  1455,  1456. 
int  Dom.    chap.    xxx.     Proceedings        ^  In  Holland  v.  Baltimore,  11  Md. 

Old  from  insufficient  signature  may  186,  the  city  was  authorized  to  pave 

e  eured  by  a  curative  statute.    Not-  streets  when   the  proprietors  of  the 

iSe  V.  Portland,  35  Or.  539.    Index —  majority  of  the  feet  of  ground  fronting 

yraUve  Acts.  on  any  street  should  apply,  in  writing, 

Under  the  Municipal  Act  of  Canada  therefor.     Supposing  that  a  majority 

^ie  provided  that  local  improvements  of  the  proprietors  had  united  in  the  ap- 

•  aoertaincharacter  "shall  not  be  un-  plication,  a  sup]X)8ition  which  after- 

9taken  by  the  council  of  any  city,  wards  turned  out  not  to  be  true,  in 

ceept  under  a  by-law  passed  in  pursu-  consequence  of  one  of  the  signers  not 

toe  of  the  fourth  suD-section  of  the  being,  in  law,  a  proprietor,  the  city 

Boeding  section,  otherwise  than  on  paved  a  certain  street,   and,   among 

e  petition  of  two-thirds  in  number  others,  paved  in  front  of  the  plaintiff's 

d  one-half  in  value  of  real  property  lot,  he  not  having  signed  the  applica- 

be  directly   benefited  thereby,   of  tion.    After  the  work  had  been  done, 

i  owDera  dt  such  real  property,  —  the  city  sought  to  enforce  the  collection 
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in  any  manner  they  may  deem  advisable  at  die  ex 
property  owners;  and  that  a  petition  in  writing  to  t 
the  owners  of  the  larger  part  of  the  ground  between  th< 
improved  should  be  sufficient  to  authorize  the  coune 
for  such  improvements:  provided,  further,  that  the 
vote  of  all  the  members  elect,  may  cause  such  impro\ 
made  without  petition  or  consent,"  it  was  held  that 
authorizing  such  work,  not  enacted  at  the  instance  of 
holders,  nor  on  the  unanimous  vote  of  the  council,  wi 
to  fix  the  liability  of  the  lot  owners.^  A  proviso  in  a  pa 
made  with  the  city,  requiring  the  contractor  to  obtai 
consent  of  the  owners  of  the  property  fronting  or  abut 
said  sidewalks  to  the  laying  down  of  the  said  pavemc 
in  view  of  other  special  provisions  of  the  contract,  to  b 
to  the  kind  of  materials  to  be  used,  and  not  to  the  ex< 
work  itself.* 

When  the  record  shows  that  the  required  numbei 
owners  have  petitioned  for  the  improvement,  and  wh 
that  the  city  council  has  so  found,  the  burden  is  on  a  p 
ing  the  assessment  to  show  that  the  petition  was  not 
fact  to  confer  jurisdiction.'    But  the  determination  of 
officers  that  the  petition  is  sufficient  is  not  conclusive  i 
of  a  statutory  provbion  so  declaring  it^    And  it  has  ^ 
autliority  to  municipal  officers  to  determine  the  suf 
petition  must  be  expressly  conferred.^     But  the  1 

of  the  amount.    Plaintiff  applied  for  an  acts   of   the   city   g 

injunction  to  restrain  the  sale  of  his  under  are  legal  only 

lot  to  pay  the  assessment.    The  Court  formity  with  its  di 

of  Appeals  held:    1.  That  if  the  req-  Passaic,   41    N.   J. 

uisite    majority   of    owners    did    not  Landman,  28  Ohi< 

apply,    the    whole    proceedings    were  v.  Farr,  22  N.  J. 

null  and  void.    2.   That  a  non-assent-  Abbott,  62  Ind.  5^ 

ing  owner  might  (notwithstanding  he  tin,  26  N.  J.  L.  59 

did  not  apply  for  the  writ  until  after  29  N.  J.  L.  104. 
the  work  was  done)  have  an  injunction        ^  Merritt  v.  K* 

to  prevent  the  sale  of  his  property  to  Bloomington  v.  I 

pay  the  unauthorized  assessment,   s.  p.  Cummings    v.    ^ 

Bouldin    v.    Baltimore,    15    Md.    18;  Com'rs,  181  111. 

Miller  v.  Mobile,  47  Ala.  163.  v.  People,  183  111 

1  Co\angton  i'.  Casey,  3  Bush,  608;  \nlle,  188  111.  42 

ante,  §  470;   Tallant  v.  Burlington,  39  \nlle,  214  111.  6 

Iowa,  543.     See  Merrill  v.  Abbott,  62  Bayonnc,   54  >' 

Ind.  549;    Smith  v.  Duncan,  77  Ind.  Portland,  35  O 

92.  son,  57  Wis.  14 

«  Hitchcock  V.  Galveston,  96  U.  S.        *  Auditor  G 

341.  128;  Collins  r.' 

The  power  of  a  city  council  in  the  675. 
matter  of  street   improvements   is   a        *  Miller  v. 

spedaUy  delegated  authority,   and  the  288;   Allen  v. 
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provide  by  statute  that  the  determination  of  the  council  or  other 
municipal  body  that  the  requisite  number  of  owners  has  signed 
the  petition  shall  be  final  and  conclusive;  and  \n  that  event  the 
validity  of  the  assessment  cannot  be  attacked  on  the  ground  that 
the  decision  of  the  council  was  erroneous  and  the  petition  was  not 
m  fact  signed  by  the  prescribed  number  of  property  owners,  in  the 
absence  of  evidence  of  fraud  or  bad  faith.  ^ 

.§1455.  Special  ABBeBsmants;  Estoppel  by  Silence  and  Acqui- 
Mctnee.  —  It  is  within  the  power  of  the  legislature  to  enact  that  no 
action  or  proceeding  to  set  aside,  cancel,  or  annul  any  special  assess- 
ment shall  be  maintained  by  any  person  unless  sveh  action  shaU  have 
been  commenced  within  a  prescribed  period,  e.  g.,  thirty  days  after 
the  delivery  of  the  assessment  roll  and  warrant  to  the  city  treasurer; 
and  an  action  to  vacate  and  set  aside  the  special  assessment  and  to 
enjoin  the  collection  thereof  will  be  barred,  if  not  begun  within  the 
time  prescribed  by  the  statute.^  Although  there  may  be  no  such 
statutory  provision,  it  is  very  often  held  that  if  a  property  owner 
u  given  notice  of  a  proposed  assessment  and  is  afforded  an  oppor- 
tunity to  be  heard  on  the  question  of  the  validity  of  the  proceedings, 
he  cannot  collaterally  attack  the  validity  of  the  assessment  in  a  suit 

^*       Index — Estoppel;    Municipal  lowed,  after  the  expiration  of  thirty 

oondi.  days  from  the  time  the  amount  due 

*  Spaulding  v.  North  San  Francisco  on  each  lot  or  piece  of  ground  liable 

Homestead  /^soc.,  87  Cal.  40;    Ger-  for  such  assessment  is  ascertained." 

^  Sav.  &  Loan  Soc.  v.  Ramish,  138  This  statute  is  constitutional  and  valid. 

P»1.120, 130;  /n  re  Kieman,  62  N.  Y.  Wahlgren  v.  Kansas  aty,  42  Kan.  243; 

j»7:    Dolan  v.   New  York   City,   62  Marshall  v.  Leavenworth,  44  Kan.  459. 

^'  V.  472;  People  v.  Buffalo  Board  of  The  statutory  bar  applies  although  the 

^'BBaBorB,  193  N.  Y.  248.  petition  has  not  been  signed  by  the 

'  Loomis  V.  Little  Falls^  176  N.  Y.  required  majority,  if    non-conformity 

?J»  affg  66  N.  Y.  App.  Div.  299.    To  to  the  statutory  requirements  does  not 

S^  same  effect,  Wahlgren  r.  Kansas  appear  on  its  face.    Doran  v.  Barnes, 

^,  42  Kan.  243;   Marshall  v.  Leav-  54  Kan.  238;  Kansas  City  v,  Kimball, 

^^orth,  44  Kan.  459.    See  also  Len-  60  Kan.  224;    Kansas  (Sty  v.  Gray, 

?^  p.  New  York  aty,  55  N.  Y.  361 ;  62  Kan.   198.     The  determination  of 

^Jyer  p.  New  York  City,  101  N.  Y.  the  mayor  and  council  that  the  peti- 

^;    Matter  of  Brid^ord,   65   Hun  tion  is  sufficientl^r  signed  is  final  and 

y^    Y.),    227.    The   legislature   may  conclusive,  if  suit  is  not  brought  ^thin 

2p^4are  that  the  tacit  acquiescence  of  the  prescribed  period.     Union  Pacific 

"^  parties  interested,  and  their  fail-  R.  Co.  v.  Kansas  City,  73  Kan.  571. 

r'^  to  challenge  proceedings  while  in  The   statute   makes   no  exception   of 

^t^fpess,  will  estop  them  from  ques-  fraud,    and    relief    claimed    on    that 

'Y^Hing    them    after    they    are    com-  ground  is  barred.     Topeka  v.  Gage, 

Jgned.     Lent  v.  Tillson,  72  Cal.  404,  44  Kan.  87.     See  also,  as  to  the  con- 

*^.  struction  of  this  statute,  Lynch  v.  Kan- 

.^  In  KansaSj  it  is  provided  by  statute  sas    City,    44    Kan.    452;     Hammer- 

^*^t  "no  suit  to  set  aside  special  as-  slough  v.  Kansas  City,  46  Kan.  37; 

^^Qsnents,  or  to  enjoin  the  making  of  Kansas  City  v.  Gibson,  66  Kan.  501; 

t]^  same,  sludl  be  brought,  nor  anv  Leavenworth  v.  Jones,  69  Kan.  857. 

^^enoe  to  the  validity  thereof  be  al- 
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or  proceeding  brought  for  that  purpose,  m  so  far  as  die  errors  u 
omissions  complained  of  do  not  affect  the  jurisdiction  or  power 
the  local  authorities  to  make  the  assessment^     Independendy 
any  statute  or  statutory  limitation,  and  independendy  of  any  pri 
ciple  which  bars  a  property  owner  from  relief  because  he  has  h. 
an  opportunity  to  present  the  question  before  some  other  tribum 
the  courts  of  some  jurisdictions  recognize  the  fact  that  sUenee  m 
acquiescence  on  the  part  of  a  property  owner,  who  stands  by  & 
permits  the  improvement  to  be  made,  knowing  of  its  progre 
knowing  that  it  b  intended  to  pay  for  the  improvement  by  a  spec 
assessment  upon  his  property,  and  knowing  also  of  the  defect 
the  proceedings,  will  estop  him  from  attacking  the  validity  of 
assessment  by  a  suit  to  restrain  the  collection  of  the  same  or* 
vacate  or  cancel  it,  or  to  maintain  certiorari  for  these  purposes^ 
the  ground  of  any  defect  or  irregularity  which  does  not  affect 
jurisdiction  or  power  of  the  municipality.'    But  it  is  also  held, 

1  Fenwick   Hall   Co.    v.    Old   Say-  erty  owner  has  been  benefited  by 

brook,  69  Conn.  32;  Nixon  v.  Burling-  improvement,    see    O'Brien  v.  Wb 

ton,  141  Iowa,  316;  115  N.  W.  Rep.  ock,  184  U.  S.*450. 
239;  Brown  v.  Grand  Rapids,  83  Mien.        A  landowner  who  was  served  w 

101;    Nelson  v,  Saginaw,    106  Mich,  notice  of  proceedings  preliminary 

659;  Jones  v.  Gable,  150  Mich.  30^33;  the  establishment  of  a  drainage  d 

Kerker  t^.  Bocher,  ^  Okla.  729;    WU-  trict,    had   actual   knowledge  of  t 

son  V.  Salem,  24  Oreg.  504;    Win^ate  construction  of  the  dr^  therein,  ai 

9.  Astoria,  39  Oreg.  603;  Annie  Wnght  without  objection  has  paid  instalmai 

Seminary  v.  Tacoma,  23  Wash.   109;  of  a  tax  assessed  for  the  improvemei 

McNamee  v.  Tacoma,  24  Wash.  591 ;  is  estopped  from  seeking  relvd  in  eqm 

Potter  V.   Whatcom,   25   Wash.    207;  from  hijs  obligation  to  pay  Uie  remai 

Lewis  V.  Seattle,  28  Wash.  639;  Ferry  ing  taxes  on  the  ground  that  the  st^ 

V.  Tacoma,  34  Wash.  652,  659;   Alex-  ute  under  which  the  improvement  i 

ander  v.  Tacoma,  35  Wash.  366,  372;  made  did  not  provide  for  notice 

Aberdeen   v.    Lucas,    37    Wash.    190;  landowners  of  tne  proposed  impro' 

Spokane  v.  Preston,  46  Wash.  98.    See  ment  and   therefore   was  unconsti 

also  Barkley  v.  Oregon  City,  24  Oreg.  tional,  nor  will  the  fact  that  oth 

515.  might  successfully  raise  the  quest 

In  lUinoiSf  a  lot  owner  may  appear  of  constitutionality  aid  him.    ThoB 

on  the  application  to  confirm  an  as-  son  v.  Mitchell,  133  Iowa,  527.    Wh 

sessment  and  prove  that  the  petition  a  property  owner  appears  before 

is  not  sufficiently  signed;    and,  if  he  council  and  only  remonstrates  agai 

has  received  notice  of  the  appucation  the  cost  of  the  improvements,  he  is 

to  confirm  and  has  failed  to  appear  topi>ed  to  object  on  any  other  grou 

and  object  to  confirmation,  he  cannot  e.  g.,  the  lack  of  power  or  jurisdict 

attack  the  sufficiency  of  the  petition  because  no  notice  was  given.     Bar) 

for  lack  of  sufficient  signatures  upon  v.  Tacoma,  12  Wash.  32.    But  in  A 

application    for    judgment    of    sale.  York  it  has  been  held  that  appeara 

Fisher  v.  People,  157  111.  85;   Kimball  before  the  board  of  assessors  at 

V.  Kocherspergcr,  160  111.  653;  Pipher  time   fixed   for  a  hearing  as  to 

V.  People,  183  111.  436  j   Leitch  v.  reo-  amount  or  apportionment  of  the 

pie,  183  ni.  569;  Conhn  v.  People,  190  sessment  and  objection  to  the  app 

111.  400;   Fischbach  v.  People,  191  111.  tionment,  does  not  estop  the  prope 

171;    Givins  v.  People,  194  111.   150;  owner  from  objecting  to  the  proce 

Sumner    v.    Milford,    214     111.     388;  ings  on  jurisdictional  grounds.    Mi 

Harman  v.  People,  214  HI.  454.     Req-  v.  Amsterdam,  149  N.  Y.  288,  299. 
uisites  of   estoppel  where   the  prop-       '  Patterson  v,   Baumer,   43  loi 
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many  jurisdictions,  that  there  is  no  estoppel  if  the  defect  goes  to  the 
juriidkUon  or  power  of  the  municipality,  and  is  not  a  mere  irr^u- 

477;  Bacas  v.  Adier,   112  La.   806;  enforce  the   assessment.    He  is  not 

New  Iberia  v,  Fontelieu^OS  La.  460;  required   to   begin   such  suit   at   an 

^ate  0.  La  Croflse,  101  wis.  208,  214;  earlier  day  though  he  may  know  of 

Beaser  v.  Barber  Asphalt  Pav.   Co.,  the  improvement  and  of  the  intention 

120  Wis.  599;   Lawton  v.  Racine,  137  to  make    the    assessment.     Lewis   v, 

W18.503.  ^mmies,  61  Ohio  St.  471,  following 

In  Tone  v,  Columbus,  39  Ohio  St.  Columbus  t;.  Agler,  44  Ohio  St.  485. 

281. 303,  which  may  be  regarded  as  the  New  Jersey,     The   granting   of   a 

l^aing  case  on  the  subject,  the  court  writ  of  certiorari  is  discretionary  with 

diflcuflsed  the  question  of  estoppel  by  the  coiut,  and  the  writ  will  be  denied 

Menee  and  acquiescence  at  great  length,  when  the  applicant  is  guilty  of  laches. 

and  it  held  that,  to  sustain  an  estoppel  Zabriskie  v.  Hudson  City,  29  N.  J.  L. 

by  mere  silence  on  the  part  of  the  115.     Index  —  Certiorari,     Where  the 

property  owner,  or  by  failure  to  object,  city  has  been  permitted  to  incur  the 

there  must  be  both  the  opportunity  expense  of  an  improvement  without 

asd  the  duty  to   speak;    the   party  objection  to  the  validity  of  the  im- 

maintainmg  silence  must  be  in  a  situ-  provement   ordinance,   and   has  then 

ation  to  know  that  some  one  was  re-  proceeded  to  assess  the  benefits,  it  is 

lying  thereon  and  acting  or  about  to  too  late  for  a  party  thus  assessed  to 

Act  as  he  would  not  have  done  had  he  object    to    the    assessment    on    the 

Whn  and  asserted  his  right.     The  ground  of  invalidity  of  the  original 

doctrine  under  such  circumstances  has  ordinance.      Vanatta   v.    Morristown, 

been  laid  down  as  follows  by  Doyle,  J.;  34  N.  J.  L.  445;   Ropes  v.  Essex  Pub- 

"When  the  improvement  is  of  a  pub-  he   Road   Board,   37   N.   J.   L.   335; 

DC  street    upon  which    the   owner's  Bogart  v,  Passaic,  38  N.  J.  L.  57;  Ry- 

ppoperty  abuts,   before   the  duty   to  erson   v,   Passaic,   38   N.   J.   L.    171; 

^)eak  can  be  said  to  exist,  which  is  Youngster  v.  Paterson,  40  N.  J.   L. 

>o  imperative  that  if  he  keep  silent  244;  Bowne  v.  Ix)gan,  43  N.  J.  L.  421; 

then  he  shall  not  afterwards  be  heard.  Provident  Inst,  for  Sav.  v.  Jersey  City, 

Jt  must  be  shown:  firstf  that  he  knew  52  N.  J.  L.  490;  Meday  v.  Rutherford, 

the  improvement    was   being    made;  52  N.  J.  L.  499;   Sinunons  v.  Passaic, 

•JBond,  that  he  had  knowledge  that  55  N.   J.   L.   485;    Van   Wagoner  v. 

the  public  authorities  intended   and  Paterson,  67  N.  J.  L.  455;    Rosell  v. 

^ere  making  the  improvement  upon  Neptune  City.  68  N.  J.  L.  509;  Dough- 

the  faith  that  the  cost  thereof  was  to  ten   v.    Camden,    71    N.    J.    L.    ^; 

he  paid   by    the    abutting    property  Sears  v.  Atlantic  Citv,   72  N.  J.  L. 

<)vnen  and  that  an  assessment  for  that  435;    Tusting    v.    Asbury    Park,    73 

P^irpoee  was  contemplated.     Because  N.  J.  L.  102;    Durrell  v.  Woodbury, 

oties  may  improve  the  public  streets  74  N.  J.  L.  206,  afF'd  75  N.  J.  L.  939. 

^  of  the  general  fund  and  without  So,  too,  an  owner  who  has  stood  by 

^special  assessment;    tkirdf  that  he  with  knowledge  of  the  progress  of  a 

™®w  of  the  infirmity  or  defect  in  the  street  improvement  and  has  the  bene- 

P^^toeedinra  under  wnich  the  improve-  fit  of  the  work  done,  cannot  be  per- 

J^t  was  oeing  made  which  would  ren-  mitted  to  take  advantage  of  a  want  of 

^  such  assessment  invalid,  and  which  regularity  in  the  proceedings  for  the 

^  is  to  be  estopped  from  asserting;  assessment  and  by  certiorari  cast  the 

/<"«rtfc,  some  special  benefit  must  have  cost  of  the  work  upon  the  taxpayers. 

Jf^fwed  to  the  owner's  pToperty  dis-  Zabriskie  v.  Hudson  City,  29  N.  J.  L. 

'i'^ct  from  the  benefits  enjoyed  by  the  115;    Charlier  v.  Woodruff,  36  N.  J. 

<^>%na  generally."     But  in   a  later  L.  204;    Hoboken  Land  &  Imp.  Co. 

***  it  was  held  that  a  property  owner  v.  Hoboken,  36  N.  J.  L.  540;   Wilkin- 

[Jithin  an  assessment  district  created  son  v.  Trenton,  36  N.  J.  L.  499;  Stet- 

"y  so  unconstUuHonal  statute,  who  has  ler  v.  East  Rutherford,  65  N.  J.  L. 

"^  promoted  the  maldng  ol  the  im-  528;    Borton  v.  Camden,  65  N.  J.  L. 

PJ^ement,  may  enjoin  the  collection  511. 

^  sn  assessment  to  pay  for  the  im-  In  Nehraska,  mere  delay  in  pro- 
Pavement  in  a  suit  for  that  purpose  ceeding  against  a  void  tax  does  not 
*^^^KQQ  when  an  attempt  is  made  to  estop  the  party  assessed.     Casey  v. 
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larity  in  procedure.^    Nor  is  there  any  estoppel  if  the  property 
owner  did  not  have  knowledge  or  notice  that  the  improvemjoit 


Burt  County,  59  Neb.  624.    Nor  does  council  jurisdiction,  and  althougii  tiie 

the  mere  fact  that  he  had  knowledge  complainant  did  not  acquire  the  pncvp- 

of  the  conunencement  and  pro^press  of  erty  until  the  work  was  partly  dcxie. 

the  work  estop  him  from  enjoimng  the  Fan*  v.  Detroit,  136  Mich.  200.    ^^ut 

assessment  for  lack  of  the  necessary  it  has  been  said  that  there  is  no  e8b<cx>- 

petUion  in  the  absence  of  any  other  pel  by  silence  and  acquiescence  if    ^he 

ground  of  estoppel.    Harmon  v.  Omaha,  assessment  is  of  such  a  nature  tha:^  in 

53  Neb.  164.    Protest  to  the  members  law  it  cannot  be  regarded  as  a 

of  the  governing  board  of  the  city  and  fit  to  the  property.     Stevens  p. 

to  the  contractor,  and  notice  that  the  Huron,  149  Mich.  536,  550. 
property  owner  would  resist  the  col-        ^  Starr  v.  Burlington,  45  Iowa,      S7; 

lection  of  the  assessment,  held  suffi-  Cop^geshaU  v.  Des  Moines,  78  lowa^    236 

cient  to  relieve  the  property  owner  (fadure  to  let  contract  by  competiticsii); 

from  the  defence  of  estoppel.    Moss  v,  Comstock  v.  Ea^e  Grove,  133  I< 

Fairbury,  66  Neb.  671.  589;  Bradlev  v.  Centerville,  139  Ii 

Michigan.    In  this  State,  it  has  been  599 :  Fox  v.  Kf  iddlesboroui^  Town   ^.^.^., 

many  times  held  that  an  owner  who  96  Ky.  262  (statutory  notice);  V^vdin 

stands  by  until  the  completion  of  a  local  v.  St.  Louis,  131  Mo.  26;  App  v.  Stcsck- 

improvement,  knowing  that  he  will  be  ton,  61  N.  J.  L.  520;  Burnett  v.  B<30ih 

specially  ass^sed  therefor,  and  who  is  ton,  73  N.  J.  L.  453;   Strout  o.  E^ort- 

benefited  to  the  extent  of  the  assess-  land,  26  Oreg.  294;    Seattle  &  E^-    S. 

ment,  is  estopped  to  apply  for  relief  in  Packing  Co.  v.  Seattle,  51  Wash.      49; 

equity  by  injunction  restraining  the  col-  Jorgensen  t;.  Superior,  111  Wvl    SBl; 

lection  of  the  assessment.     Byram  v.  McGowan  v.  Paul,  141  \^.  388;      123 

Detroit,    50   Mich.  56;    Lundbom   v.  N.  W.  Rep.  253. 

Manistee,  93   Mich.   170;    Goodwillie        Oregon.     In  Strout  v.  PortlancS,   26 

V.    Detroit,    103    Mich.    283;     Atwell  Oreg.  294,  300,  Moore,  JL,  said  on    tlie 

V.  Barnes,  109  Mich.  10;   Fitzhugh  i;.  question  of  estoppel:  "While  the«"«   ? 

Bay  City,  109  Mich.  581;    Moore  v,  quite  a  conflict  of  opinion  upon      t^bis 

Mclntyre,  110  Mich.  237;  Walker  v,  subject,  we  think  the  trend  of  modeTn 

Thomas,  123  Mich.  290;  TuUer  i;.  Dc-  decisions,  as  well  as  the  weight  of   au- 

troit^  126  Mich.  606;   Gates  v.  Grand  thority  and  better  reason,  serves    |p 

Rapids,  134  Mich.  96;  Nowlen  v.  Ben-  establish  the  following  rules  as  ^rp^" 

ton  Harbor,  134  Mich.  401;    Fair  v.  cable  thereto:    (1)  Wnen,  in  pnx^^^ 

Detroit,   136  Mich.   200:    Stewart  v.  ings  for  the  lew  of  an  asseasmen'^y  ^f^ 

Detroit,  137  Mich.  381;  ohaw  v.  Ypsi-  common  council  is  unthout  jurisdii^''^ 

lanti,  146  Mich.  712;    Stewart  Co.  v.  from   the   beginning^    a   person  p^Iil^w 

Flint,  147  Mich.  697;    Constant ine  v.  property  is  benefited  by  a  locaJ     *^ 

Albion,  148  Mich.  403;  Jones  v.  Gable,  provement  is  not  estopped  to  deay    "^ 

150  Mich.  30.    And  the  court  has  said  validity    of    the    proceedings   oa.        v*^ 

that  this  estoppel  exists  independently  ground    that    he    made  no    obje*orfcjoo 

of  failure  on  the  part  of  the  property  thereto  while  the  improvement  w^a^*  ^ 

owner  to  avail  himself  of  a  statutory  progress    [citing   cases].     (2)    Bu**     ^» 

remedy.    Jones  v.  Gable.  150  Mich.  30.  after  jurisdiction  has  been  acquiretir      ^. 

But  there  is  no  estoppel  if  objection  is  owner  of  property  benefited  by  a  1^^ 

interposed  at  the  first  meeting  of  the  improvement   with   knowledge   oF     }^ 

council  and  notice  8er\'ed  on  the  city  progress,     permitted     its    comply* '•^ 

authorities  that   the   property   owner  without  objection,  he  will  be  c«top^r*° 

will  resist  the  assessment,  and  the  pro-  from    questioning    mere    irregular"^^* 

ceeding  is  for  the  sale  of  the  land,  and  occurring  in  the  subsequent  prcx^'^**'* 

is  not  a  suit  in  equity  to  enjoin  the  col-  ings  "  [citing  authorities].    In  Wlia-^?^ 

lection  of  the   assessment.     Auditor-  v.  Astoria,  39  Oreg.  603,  the  court  ^9aid, 

General  v.  Stoddard,   147  Mich.  329.  "  It  is  the  settled  law  of  [Oi^nf,   «up- 

A  property  owner  was  held  to  be  es-  ported  by  the  weij^t  of  authority,    "^^^ 

topped  to  maintain  an  action  in  equity  where  the  municipal  authorities  tMSve 

to  enjoin  the  collection  of  an  assessment,  jurisdiction  to  improve  a  street,  a  ^wop' 

although  the  petition  was  not  signed  by  erty  owner,  who,  with  Imowiedg^.  oi 

the  frontage  required  to  give  the  city  such  improvement,   makes  no  ol>i^ 
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to  be  made  by  special  assessment,  and  not  by  general  taxation.^ 
And  some  decisions  also  hold  that  it  is  essential  to  estoppel  that  the 

tkn  imtU  after  the  work  has  been  com-  made  which  benefits  such  property,  and 
pfeted,  cannot  enjoin  the  collection  of  makes  no  objection  to  such  improve- 
Uie  aaHcanment  on  the  ground  that  the  ment,  he  will  be  estopped  from  denying 
ptQoeedingB  have  been  irregular/'  cit-  the  authority  of  such  city  to  make  the 
^  WilsMi   V,  Salem,  24  Oreg.  504;  improyement/'     Citing   Evansville  v, 
Berkley  v.  Oregon  City,  24  Oreg.  515;  Pfisterer,  34  Ind.  36;  Johnson  v.  Allen, 
otn)ut  p.  Portland,  26  Oreg.  294.   Prot>-  62  Ind.  57;    Taber  v.  Ferguson,  109 
^y  owners  who  did  not  sign  the  peti-  Ind.  227;  Roes  v.  Stackhouse,  114  Ind. 
^lOD  ire  not  estopped  bv   silence  or  200;   Jenkins  t;.  Stetler,  US  Ind.  275. 
M>parent  acquiescence  wnile   the  im-  See  also  McCoy  v.  Able,  131  Ind.  417. 
lavement  was  in  progress  from  que»-  "A  landowner  who  has  full  knowledge 
^■oning  proceedings  which  are  void  for  that  officers  and  parties  are  in  good  faith 
•odb  if  jtarMiction.     Strout  v.  Port-  acting  u]x>n  the  assumption  that  pro- 
uuid,  28  Oreg.  294,  301.    The  doctrine  ceedings  in  which  a  special  assessment 
of  estoppel  by  silence  and  non-objection  was  made  are  valid,  is  estopped  to  deny 
to  the  unprovement  while  it  is  in  prog-  the  efifectiveness  of  such  proceeding^  on 
R9B  does  not  apply  where  the  counol  the  gpround  that  he  had  no  notice,  if  he 
u  without  jurisdiction  a6  initio  by  reason  lies  silently  by  without  objection  until 
of  the  absence  of  any  petition  as  required  the  improvement  is  completed  or  con- 
by  statute.    Smith  v,  Minto,  30  Oreg.  siderable  sums  of  money  are  expended 
351.  upon  it.''    Scudder  v.  Jones.  134  Ind. 
WaskingUm.     Where  a  statute  not  547^  552,  per  EUioU,  J.    Wnere,  in  a 
only  forbade  city  officers  to  become  in-  dramage  proceeding,  there  is  an  attempt 
terested  in  dty  contracts,  but  alao  made  to  comply  with  the  requirements  of  the 
9uch  eorUracta  void,  it  was  held  that  the  statute  as  to  notice  and  some  notice  is 
fact  that  an  owner  stood  by  and  al-  given,  though  insufficient,  partiea  who 
lowed  the  improvement  to  be  made  with-  have  actual  knowledge  of  tne  petition 
out  objection  did  not  estop  him  from  and   proceedings   under   it   and   that 
aaocrting  in  an  action  to  enforce  the  as-  money  has  been  expended  on  the  faith 
BCOBment  the  invalidity  of  the  contract  that   the   proceedings  are   valid   and 
on  the  ground  of  interest  of  a  member  make  no  objection,  will  be  presumed 
of  the  council.    Northport  v.  Northport  to  have  acquiesced  in  their  vahdity. 
Townaite  Co.,  27  Wash.  543.    A  stat-  Peters  v.  Griffee,  108  Ind.  121.    "It  is 
utoiy  exemption  goes  to  the  jurisdio-  a  general  rule  now  fuUy  accepted  in  this 
^oa  of  the  council  to  assess  the  prop-  State  that  where  the  owner  of  property 
cty  and  failure  to  appear  and  object  subject  to  assessment  for  public  im- 
^  the  assessment  does  not  estop  the  provements  stands  by  and  makes  no 
punier  from  claiming  that  his  property  objection  to  such  improvements  which 
*•  exempt.    Spittle  &  P.  S.  Packing  Co.  benefit  his  property,  he  may  not  deny 
••  Seattle,  51  Wash.  49.  the  authority  by  which  the  improve- 
fndiana.    In  this  State  many  decla-  ments  are  made,  nor  defeat  the  asseas- 
JJtiona  by  the  court  are  to  be  found  to  ment  made  against  his  property  for  the 
^he  e£fect  that  merely  standing  by  and  benefits  derived.    And  this  is  true  both 
P^Mnitting  improvements  to  be  made  where  the  proceedings  for  the  improve- 
^thout  m>jection  estops  the  property  ments  are  attacked  for  irregularity,  and 
!*''^er  who  is  specially  benefited  by  the  where   their   validity   is   denied^   but 
JJ^provement  from  den3ring  the  author-  color  of  law  exists  for  the  proceedmgs.^' 
!^y  of  the  municipaJity  to  make  the  Cass  County  v.  Plotner,  149  Ind.  116, 
&provement.      Thus    in    Powers    v,  119,  per  Hackney,  J.     In  Vickery  v, 
^^yf  Haven,  120  Ind.  185,  Coffey,  J.,  Hendricks  County,  134  Ind.  554,  the 
?^Hl,  <'It  is  now  quite  well  settled  that  proceedings  were  attacked  upon  the 
F^Ik  owAer  of  property  in  a  city  stands  ground  that  the  statute  under  which 
^^  and  permits  an  improvement  to  be  uiey  were  had  was  unconslittUional, 


»^'  Hager  r.  Burlington,  42  Iowa,  661;  Walsh  v.  Newark,  77  N.  J.  L.  181;  71 

g^imettir.Emmetsburgh,  138Iowa,67;  Atl.   Rep.   39;  Groel  v.  Newark    (N. 

SHulding  c.  Baxter,  25  Ind.  App.  485;  J.  L.),  73  Atl.  Rep.  522;  Tone  v.  Co- 

'^EdeqVHudson  City,  29  N.  J.  L.  475;  lumbus,  39  Ohio  St.  281,  303. 
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property  owner  should  have  knowledge  or  notiee  of  the  particu 
defect  affecting  the  validity  of  the  assessment^ 

§  1456.  Special  Assessment;  Estoppel  by  Signing  Petition  for] 
provement.  —  That  a  property  owner  whose  property  is  si 
jected  to  a  special  assessment  for  the  cost  of  a  local  improvem 
may  be  estopped  by  his  conduct  from  objecting  to  the  validity  of 
assessment,  is  generally  held  by  the  decisions,  although  the  coi 
are  not  agreed  as  to  what  facts  shall  be  deemed  sufficient  to  crc 
an  estoppel.'  When,  however,  the  improvement  has  been  initia 
by  a  petition  of  property  owners  intended  to  be  assessed,  numet 
decisions  declare  that  by  signing  the  petition  and  thereby  par 
pating  in  the  proceedings  resulting  in  the  assessment,  persons 
signing  are  estopped  to  deny  the  power  of  the  municipality, 
public  officers,  to  make  the  improvement,  and  to  impose  a  spc 
assessment  therefor,'  and  some  decisions  so  hold  although 

but  the  court  held  that  one  who  re-  land  for  the  cost  of  a  public  impi 

ceives  benefits  under  an   unconstitu-  ment,  in  which  there  is  no  per8oa& 

tional  law  cannot  deny  the  constitu-  bility,  and  where  the  proceedings 

tionality  of  such  law.    See  further  as  purely  statutory,  and  the  hen  e 

to  the  rule  in  Indiana,  Taylor  v.  Patton,  only  by  virtue  of  a  strict  compU 

160  Ind.  4;  Cluggish  v.  Koons,  15  Ind.  with  the  provisions  of  the  statute^ 

App.  599;   Busenbark  v.  Clements,  22  doctrine  of  estoppel  in  -pais  has  n€ 

Incl.  App.  557;   Leiiis  v.  Albertson,  23  plication.    Heft  r.  Payne,  97  Cal- 

Ind.  App.  147;    Willard  i;.  Albertson,  Union  Paving  &  Cont.  Co.  v.  Mc< 

23  Ind.  App.  162;    Menzie  v.  Greens-  em,  127  Cal.  638. 
burg,  42  Ind.  App.  657.    But  it  is  to  be        '  Shepard  v.  Barron,  194  U.  S. 

notad  that  in  Indiana,  an  assessment  Stewart    v.    Wyandotte    County, 

for  improvements  is,  under  the  statute  Kan.  708;  Wyandotte  County  v.  H 

of  that  State,  in  the  nature  of  a  judg-  48   Kan.    413;    Downs   v.  Wyand 

ment.    See  Ilibben  v.  Smith,  191  U.  S.  County,    48    Kan.    640;     Wvand 

310,  324,  citing  Bradley  v.  Frankfort,  County  v.  Arnold,  49  Kan.  279';  Ho 

99  Ind.  417;    Jackson  v.  Smith,   120  v.  Jefferson  Southern  Pond  Draii 

Ind.  520;    Carroll  County  v.  Justice,  Co.,  119  Ky.  824,  834;  Hellen  p.  W 

133  Ind.  89.  ford,  188  Mass.  42;   Moran  v.  Hudi 

1  Barker  v,  Wyandotte  County,  45  34  N.  J.  L.  25;  s.  c.  34  N.  J.  L  { 

Kan.    681 ;     Wyandotte    County    v.  Loomis  v.  Little  Falls,  66  N.  Y.  A 

Barker,  45  Kan.  699;  Tone  v.  Colum-  Div.   299,   303,   aflPd   176  N.  Y. 

bus,  39  Ohio  St.  281;  Lear  v.  Halstead,  Erickson  v.  Cass  County,  11  N.  I 

41  Ohio  St.  566.    Payment  of  general  494,  511;    Tumquist  v.  Cass  Co« 

taxes  against  property  which  is  erro-  Drain  Com'rs,  UN.  I>aLk.  514;  Bn 

neously  described  and  one  instalment  v.  Gibson,  29  Ohio  Cir.  Ct.  R.  ! 

of  a  special  assessment  against  the  prop-  Harrisburg  v.   Baptist,    156  Pa.  ; 

erty  oy  the  same  description  held  not  Moore  v.  Barry,  30  S.  Car.  530;  Tr 

to  estop  the  owner  from  resisting  the  v.  Ward,  2  Wash.  30;   Wingate  r. 

compulsory    pa>Tnent    of    further   in-  coma,   13  Wash.  60Q;    Taooma  L 

stalments  of  the  assessment.     People  Co.  v.  Tacoma,  15  Wash.  133;  Se« 

p.  Owens,  231   111.  311.     Grantor  in  v.  Hill,  23  Wash.  92;    Cotzhausei 

deed  stipulating  to  pay  special  assess-  Dick,  138  Wis.  127. 
ment  held  to  be  estopped  from  ques-        Person  sif^iing  petition  and  fai 

tioning  validity  of  assessment.     Jebb  to  object  until  after  improvement 

V.  Sexton,  84  111.  App.  45.  made,  held  estopped  to  enjoin  sak 

'  But  in  Calif omia  it  has  been  held  lot  for  assessment.    Sexsmith  v.  Sm 

that  in  an  action  to  foreclose  a  lien  upon  32  Wis.  299.    A  person  who  promc 
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ground  of  invalidity  alleged  by  the  property  owner  b  that  the  stat- 
ute under  which  the  improvement  is  made  is  void  because  it  vio- 

in  improvement  held,  under  the  dr-  to  object  that  the  improvement  was 
nunstances  of  the  case,  to  be  estopped  not  made  according  to  the  original  or- 
o  aasert  lack  of  notice  of  proceeaingB  dinance.  HiU-0'Meara  Const.  Co.  v. 
lefore  the  common  council.  English  Hutchinson,  100  Mo.  App.  294.  A 
.  Arizona,  214  U.  S.  359,  365.  Peti-  property  owner  who  stated  in  the  peti- 
ioners  for  the  creation  of  an  improve-  tion  for  the  improvement  the  number 
lent  district  are  estopped  to  attack  the  of  feet  his  property  abutted  on  the 
i^ganization  of  the  district  or  to  assert  street  held  to  be  estopped  from  assert- 
hat  their  land  is  not  within  the  dis-  ing  after  the  improvement  had  been 
rict  when  an  assessment  against  this  ordered  and  the  work  done,  that  he  had 
kod  is  sought  to  be  enforced.  Mat-  a  less  number  of  feet  subject  to  assess- 
bews  V.  Kimball,  70  Ark.  451.  But  in  ment.  Cincinnati  v.  Manss,  54  Ohio 
Collier's  Estate  v.  Western  Pav.  &  St.  257.  Persons  who  petition  for  a 
»upply  Co.,  180  Mo.  362,  it  was  held  change  of  grade  are  estopped  to  claim 
hat  'a  property  owner  was  not  ea-  damages  resulting  from  a  change  made 
opped  to  dispute  the  validity  of  the  in  conformity  with  the  petition.  Vaile 
onnation  of  the  taxing  district,  when  v.  Independence,  116  Mo.  333.  A  per- 
le  had  no  opportunity  to  object  thereto  son  petitioning  for  an  election  to  deter- 
mor  to  an  action  on  the  tax  bills,  the  mine  whether  a  subscription  should  be 
3wiier  not  having  petitioned  for  the  made  and  bonds  issued  m  aid  of  a  rail- 
improvement.  If  tne  petition  asked  road,  is  estopped  to  question  the  valid- 
that  the  city  council  enter  into  a  con-  ity  of  the  bonds,  and  cannot  dispute 
tract  for  the  improvement,  property  the  legality  of  a  tax  sanctioned  by  the 
owners  signing  the  petition  are  estopped  same  statute  to  pay  the  bonds.  State  v. 
to  claim  that  they  are  entitled  bv  stat-  Mastin,  103  Mo.  508.  Where  the 
ute  to  an  opportunity  to  make  the  im-  prosecutor  was  present  at,  and  par- 
provement  before  the  municipality  ticipated  in,  an  election  in  a  street 
should  contract  therefor.  People  v.  lighting  district,  and,  without  objeo- 
^3arke,  110  N.  Y.  App.  Div.  28.  When  tion  or  protest,  voted  upon  the  ques- 
he  petition  specifies  the  character  of  tion  of  the  sum  to  be  raised  for  street 
.be  street  pavement  desired,  a  peti-  lighting  purposes  in  the  district  for  the 
'oner  is  estopped  to  object  that  a  speci-  ensuing  year,  he  was  held  to  be  es- 
'®d  pavement  adopted  therefor  is  topped  from  questioning  the  regvlarity  of 
*tented.  Gurley  v.  New  Orleans,  124  the  election  for  lack  of  sufficient  notice. 
«..  390;  50  So.  Rep.  411.  A  church.  Brown  v,  Woodbridge  St.  Lighting 
Iiich  petitions  that  an  improvement  be  Dist.,  69  N.  J.  L.  485,  aff'd  70  N.  J.  L. 
**de,  is  estopped  to  claim  a  statutory  762.  Where  the  city  adopts  a  mate- 
•^^mption  from  Uability  to  assessment  rial  for  street  paving  other  than  that 
^erefor.  Broad  Street,  165  Pa.  475.  specified  in  the  petition,  an  owner  who 
.petitioner  for  the  opening  of  a  street  signed  the  petition  is  not  estopped  to 
ui  not  be  allowed  to  dispute  on  certp-  object  to  the  assessment.  Winnebago 
"f^ri,  the  validity  of  the  ordinance  to  Fiuniture  Mfg.  Co.  v.  Fond  du  Lac 
pen  the  street  which  was  obtained  by  County,  113  Wis.  72.  There  is  no  es- 
*s  aid,  and  in  which  others  are  largely  toppel  if  the  city  has  exercised  its  statu- 
^terested  and  have  incurred  expenses,  tory  power  to  make  the  improvement 
loran  v.  Hudson,  34  N.  J.  L.  25,  aff'd  without  a  petition,  and  is  proceeding 
*  N.  J.  L.  531.  without  regard  to  the  limitations  con- 

Signing  petition  to  modify  contract  tained  in  the  petition  presented.  Schu- 
^^  street  paving,  the  petition  being  chard  v.  Seattle,  51  Wash.  41.  Where 
'^oted  by  the  city  authorities,  held  to  a  property  owner  signed  a  petition  to  the 
*^p  the  owner  from  questioning  the  boara  of  public  works  to  designate  a 
'^lidity  of  the  ordinance  for  the  im-  day  for  considering  the  improvement 
^vement,  and  the  giving  of  the  notice  of  a  street  and  to  reconmiend  an  ordi- 
«  letting  the  contract.  Johnson  v.  nance  to  the  city  council  for  the  im- 
M*^,  62  Ind.  57.  To  the  same  effect,  provement  and  a  hearing  was  had,  and 
r^  ^  T.  Stone  Co.  v.  Donaldson,  162  a  reconunendation  was  made  for  the 
[^-  481.  A  person  who  petitions  for  a  passage  of  an  ordinance  under  an  un- 
^•'ige  in  the  improvement  is  estopped  constitutional  stat^itef  it  was  held  that 
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lates  the  provisions  of  the  CorutUviion.^  But  a  person  who  signs  a 
petition  does  not  waive  compliance  wUh  the  gtaiiUory  requirements 
as  to  any  proceedings  svhseqaent  to  the  presentation  of  the  petition; 
and  is  not  estopped  thereby  to  object  to  the  validity  of  the  assess- 
ment for  defects  subsequently  arising.' 

the  property  owner  was  not  estopped  it  was  held  that  a  person  who  signed  the 

to  deny  the  validity  of  the  statute  in  petition  was  estopped  from  afterwards 

an  action  against  him  on  the  tax  bill,  claiming  that  the  qsedal  afisesament 

Perkinson  v.  Hoolan,  182  Mo.  169.  for   the   improvement   petitioned   for 

^  Wight  V.  Davidson,  181  U.  S.  371,  was  unauthorized  and  illegal  on  the 

377:  Shepard  t;.  Barron,  194  U.  S.  553;  ground  that  two-thirds  of  the  abutting 

Hellen  v.  Medford,  188  Mass.  42;  Tone  owners  did  not  join  in  the  petition. 

V,  Columbus.  39  Ohio  St.  281,  296;  Burlington  v,  Gilbert,  31   Iowa,  356. 

State  V.  Mitchell,  31  Ohio  St.  592,  609;  See  to  the  same  effect  Croes  v.  Kanns 

Columbus  V,  SohL  44  Ohio  St.  479;  aty,  90  Mo.  13.    But  in  the  Matter  ol 

Brown  County  v.  Martin,  50  Ohio  St.  Sharpe,  56  N.  Y.  257,  this  view  was  dis- 

197,  208;  Mott  v,  Hubbard,  59  Ohio  approved  and  it  was  held  that  a  perBoo 

St.  199,  212;  Bidwell  v.  Pittsburgh,  85  signing  a  petition  is  not  estoppea  from 

Pa.  412.    See  also  Ferguson  v.  Land-  questioning   the   sufficiency    m   num- 

ram,  1  Bush  (Ky.),  548;  s.  c.  5  Bush  ber  of  the  signatures  to  the  petitioo. 

(Ky.).    230.       Compare     O'Brien     v.  It  is  the  duty  of  the  municipal  officers 

Wfieelock,  184  U.  S.  450.  before  taldng  action  upon  the  petition 

A  petition  that  a  street  improvement  to  ascertain  whether  a  sufficient  num- 

be  made  pursuant  to  statute  necessarily  ber  have  signed  it  to  confer  jurisdiction, 

implies  tnat  the  work  be  done  under  and  persons  signing  have  the  right  to 

the  rule  prescribed  by  the  statute  for  rely  upon  the  performance  of  that  duty, 

the  imposition  of  the  special  assessment,  An  estoppel  only  applies  as  to  the  prop- 

and  the  petitioner  thereby  waives  the  erty  owned  by  the  person  estopped  at 

right  to  object  to  the  rule  of  asseasment  the  time  when  he  signed  the  potion, 

so  prescribed  on  the  ground  that  it  con-  and  does  not  prevent  him  from  object- 

stitutes  a  taking  of  property  without  ing  as  subsequent  grantee  of  another 

due  process  of  law.    Conde  v.  Schen-  parcel  when  his  grantor  had  no  notice  of 

ectaay,  164  N.  Y.  258.    Where  an  im-  the  proceeding.     Hoy  v.  Hubbell,  125 

provement  is  made  under  a  void  stat-  N.  Y.  App.  Div.  60. 
ute  and  the  assessments  are  collected.        An  owner  who  has  petitioned  for  an 

the  municipality  holds  the  money  as  improvement  is  not  estopped  to  enjoin 

trustee  or  agent  for  the  certificate  hold-  the  collection  of  an  assessment  in  excess 

ers,  and  both  the  municipality  and  the  of  the  statutory  limit,  e.  g.,  twenty-five 

property   owners   are   estopped   in   a  per  cent  of  the  assessed  value  (rf  the 

minion  with  the  contractor  to  deny  property.    By  petitioning  he  binds  his 

tne  liability  of  the  municipality  there-  property  for  the  payment  of  its  proper 

for.     Willis  V.  Wyandotte  County,  86  share  of  a  le^  assessment  for  the  cost 

Fed.  Rep.  872.    See  also  Akron  v.  Bar-  of  the  improvement,  but  no  further, 

ber  Asphalt  Pav.  Co.,  171  Fed.  Rep.  Birdseye   v.   Clyde,   61    Ohio   St.   27. 

29.  WiUiamSf  J.,  said:  "The  record  shows 

«  Steckert  v.  East  Saginaw,  22  Mich,  that  all  of  the  plaintiffs  knew  of  the 

104;   Shoenberg  v.  Field,  95  Mo.  App.  progress  of  the  improvement  and  made 

241;    Hutchinson  v.  Omaha,  52  Neb.  no  objection  to  its  construction,  or  to 

345;  Wakeley  v.  Omaha,  58  Neb.  245;  any  of  the  proceedings  under  which  it 

Grant  v.  Bartholomew,  58  Neb.  839;  was   constructed.     This   acquiescence 

Batty  V.  Hastings,  63  Neb.  26;  Tone  v,  on  their  part  would  be  sufficient  to  estop 

Columbus,  39  Ohio  St.  281;    Carlisle  them  from  attacking  the  validity  of 

V.  Cincinnati,  29  Ohio  Cir.  Ct.  R.  81;  these  proceedings.     But  they  had  no 

Strout  V.  Portland,  26  Oreg.  294;  Dal-  knowledge  of  the  amount  of  the  assess- 

las  V.  Ellison,  10  Tex.  Civ.  App.  28;  ment  charged  against  their  lots,  and 

Dallas    V.    Atkins    (Tex    Civ.    App.),  could  have  none,  until  the  ftiw«ring 

32  S.   W.   Rep.   780.     Where  a  city  ordinance     was     passed;      and     they 

charter  reouired  a  ptition  of  not  less  promptly  interposed  with  their  injuno- 

than  two-thirds  of  the  abutting  owners,  tion  as  soon  as  they  learned  the  aseeafr- 
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i  1457  (803,  804).  Whan  Notice  to  Abutter  is  necessary.  —  We 
[  have  elsewhere  discussed  ^  the  subject  of  the  constitutional  right 
i  of  a  property  owner  to  notice  and  a  hearing  on  the  imposition  of  a 
I  special  assessment  against  his  property.  Irrespective  of  constitu- 
tional requirements  of  a  hearing  on  that  question,  the  statiUes  fre- 
ffuen&y  promde  that  notice  of  various  steps  in  the  proceedings  shall 
be  given  by  publication  or  otherwise  to  the  property  owners  in- 
tended to  be  assessed.  These  statutory  requirements  are  generally 
regarded  as  mandatory,  being  intended  for  the  benefit  and  pro- 
tection of  the  persons  whose  lands  are  to  be  subjected  to  assess- 
ment; and,  in  the  absence  of  notice  as  required  by  such  provisions, 
the  local  authorities  have  no  power  to  levy  the  special  assessment.' 

mnt  exceeded  twenty-five  per  centum  N.  J.  L.  536;  Matter  of  Ford,  6  Lans. 

of  tbe  taxable  valuation  of  their  lots.  (N.  Y.)  92;  State  v.  Seattle,  42  Wash. 

Skooe  or  assent  to  the  making  of  the  370.  374.     But  in  Pennsylvania^  it  was 

impiovement  could  not  operate  as  an  held  that  a  provision  in  a  statute  that 

citoppel  to  diaUenge  the  correctness  of  notice  of  the  approval  of  an  ordinance 

1     the  aflBMsment,  for  until  the  plaintiffs  for  a  street  improvement  should  be 

had  koowledge  of  the  assessment  it  was  given  within  ten  days,  setting  forth  the 

their  light  to  assume  that  it  would  be  fact  and  date  of  approval  and  that  the 

made  m  conformity  with  the  (aw,  and  petition  for  the  improvement  was  duly 

not  in  violation  of  the  positive  prohibi-  signed  and  providmg  that  any  one  in 

tive  provisions  of  the  statute.    To  hold  interest  denying  that  it  was  so  signed 

otbervise  would  require  them,  not  only  might  appeal  to  the  court  of  common 

to  take  notice  at  their  peril  of  the  ille-  pleas  for  a  determination  of  the  ques- 

pi  action  of  the  public  authorities,  but  tion   whether   the   improvement   was 

to  anticipate  that  in  their  official  action  petitioned  for  by  the  requisite  majority, 

they  would  disregard  their  legal  duties,  was  a  special  provision  for  raising,  be- 

Thnr  silence  or  acquiescence  bound  fore  the  expense  of  the  improvement 

them  DO  further  than  to  submission  to  had  been  incurred,  the  objection  that 

ft  proper  assessment  aeainst  their  proi>-  the  requisite  majority  of  the  property 

ffty,  legally  impoaed.      Signing  a  peti-  owners  did  not  sign  the  petition,  and 

tioD  for  street  paving  vrill  not  estop  the  that  the  failure  to  give  such  notice  did 

pemn  signing    from    objecting    that  not  invalidate  the  ordinance  and  all 

paving  was  done  outside  the  bound-  proceedings    under    it.      The    statute 

ftries  of  the  street.    Quinn  v.  Pater-  merely  regulated  the  method  of  pro- 

son,  27  N.  J.  L.  35.     Further  as  to  cedure  for  the  determination  of  a  par- 

ngning  of  the  petition  and  its  effect  as  ticular  question,  and  failure  to  give  the 

^estoppelf  see  anUf  §§  1454,  1455.  prescribed  notice  made  the  assessment 

*  Ante,  §  1365.    Index  —  Dtie  Pro-  non-conclusive,  but  did  not  make  it  in- 
ceu  of  Law,  valid.     Duquesne  Borough  v.  Keeler, 

•  Dimiars  v,  Denver,  16  Colo.  App.  213  Pa.  518.    To  the  same  effect,  Pitts- 

375;  aeghom  v,  Postlewaite,  43  111.  burg  v.  Coursin,  74  Pa.  400;  Ene  City 

428;    Darlinj?  v.   Gunn,   50  III.   424;  v.  Willis,  26  Pa.  Super.  Ct.  459. 

Butler  V.  Chicago,  56  111.  341 ;   Yaggy        An    ordinance    directing   the    city 

r.  Chicago,  194  111.  88;  Tucker  t;.  SeUers,  engineer  to  make  repairs  upon  streets 

130  Ind.  514;  Stephenson  v.  Salem,  14  at  the  expense  of  the  adjacent  owners 

Ind.  App.  386;  Starr  v.  Burlington,  45  without  previously  notifying  them  held 

Jowa,  87;    Henderson  v.  Lambert,  14  not  unconstitutional,  the  owner  when 

Bush  (Ky.),  24;  Lowell  v.  Went  worth,  sued  upon  the  special  tax  bill  then 

6  Cuw.    (Mass.)   221;    Sewall  v.  St.  having  his  day  in  court  and  an  op- 

Pkul,  20  Minn.  511;  St.  Louis  v.  Ran-  portunity  to  make  his  defence.    Ean- 

kcn,  96  Mo.  497;    Leonard  v.  Sparks,  sas  City  v.  Ruling,  87  Mo.  203.    To 

63  Mo.  App.  585;  State  v.  Newark,  25  the  same  effect,  Saxton  National  Bank 

N.  J.  L.  399;  State  v,  Jersey  City,  27  v.  Carswell,  126  Mo.  436. 
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When,  for  instance,  the  municipality  is  authorized  by  statute  to 
direct  a  sidewalk  to  be  laid,  or  other  work  to  be  done  by  the  abut- 
ting property  owner,  and,  in  the  event  of  his  failure  to  do  so,  to 
do  the  work  and  assess  or  charge  the  cost  thereof  against  the 
abutting  property,  the  municipality  is  without  power  to  assess  or 
charge  the  cost  against  the  property  if  it  has  failed  to  give  notice  to 
the  property  owner,  either  personally  or  in  such  manner  as  may  be 
prescribed,  that  he  is  required  to  do  the  work.^  When  notice  of  the 
intention  of  the  municipality  to  make  the  improvement  or  of  other 
steps  antecedent  to  the  ordering  or  contracting  for  the  improve- 
ment is  required  by  statute  to  be  given,  special  assessments  at- 
tempted to  be  levied  without  such  notice  have  frequently  been 
held  to  be  invalid.^  It  is  also  generally  held  that  when  the  leg^ 
ture  has  prescribed  in  what  manner  the  notice  shall  be  given,  the 

1  Weld  V.  People,  149  111.  257;  Haw-  Potter,   18  Ohio  St.  85;    Stephan  a 

ley  V,   Fort   Dodge,    103   Iowa,   573;  Daniels,  27   Ohio  St.  527;    Joyce  f. 

Tuftfl  V.  Charlestown,  98  Mass.  583;  Barron,  67  Ohio  St.  264.    See  also  Cw- 

Horbach  v.  Omaha,  54  Neb.  83;  Brew-  lyle  v.  Clinton  County,  140  HI.  512. 
ster    V.   Newark,   11   N.  J.  £q.   114;        In  the  absence  of  statutory  reqtan' 

Rathbun  v.  Acker,  18  Barb.  (N.  Y.)  ment  therefor,  notice  of  intention  to 

393;    Cowen  v.  West  Troy,  43  Barb,  make  a  public  improvement  is  not  ne^ 

(N.  Y.)  48;    Williams  v.  iJimkirk,  3  essarv.     Barber  Asphalt  Pav.  Co.  ». 

Lans.  (N.  Y.)  44;  Washington  v.  Nash-  Edgerton,  125  Ind.  455,  464;  Bozarth 

ville.  1  Swan  (Tenn.),  177;    Whyte  v,  v.  McGillicuddv,  19  Ind.  App.  26,  35; 

Nashville,  2  Swan  (Tenn.),  364;  John-  Holt  v.  Somerville,  127  Mass.  408,410; 

ston  V.  Oshkosh,  21  Wis.  184,  186.    See  Matter  of  Zborowski,  68  N.  Y.  88; 

also  Myrick  v.  La  Crosse,  17  Wis.  442.  Jones  v.  Seattle,  19  Wash.  669.   See 

Adjournment  of  hearing  ordered  by  city  also  Finnell  v.  Kat«s,  19  Ohio  St.  405. 

council  before  the  hearing  was  held,  Puhlicalion  of  ordinance  providing  for 

without  notice  of  such  adjournment  to  improvement  held  essential.    Fox  v. 

property  owners,  held  to  deprive  coun-  Middlesborough  Town  Co.,  96  Ky.  262. 

cil  of  jurisdiction  to  proceed  on  ad-  Index  —  Ordinances. 
joumed  date,  and  to  require  new  notice.        Notice  of  the  determination  oj  ^ 

Gill  V.  Oakland,  124  Cal.  335.  district  within  which  property  shaD  be 

*  Thomason  v.  Carroll,  132  Cal.  148;  subjected  to  the  assessment  held  to  be 

Dumars  v.  Denver,  16  Colo.  App.  375;  essential.     Payson  v.  People.  175  H 

McLauren  v.  Grand  Forks,  6  Dak.  397;  267;    State   v,   Otis,    53   Minn.  318; 

Clarke  v.  Chicago,  185  111.  354;    Chi-  State  v.  Ramsey  Countv  Dist.  Ct.,  90 

cago  V.  Walsh,  203  lU.  318;    Daly  v,  Minn.  294;  State  v.  Ramsey  County 

Gubbins.  35  Ind.  App.  86;   Bennett  v.  Dist.  Ct.,  95  Minn.  503.     Notice  that 

EmmetsDurg,  138  Iowa,  67;  Auditor-  the   local   authorities   wUl  proceed  to 

General  v.  Calkins,  136  Mich.  1 ;  State  maJce  the  assessment  held  to  be  essential- 

t;.  Foster,  94  Mmn.  412;   State  v.  Jer-  Spring  Steel  Fence  &  Wire  Co.  v.  An- 

sey  City,  25  N.  J.  L.  309;   Brinley  v.  derson,  32  Ind.  App.  138.    AssessmeDt 

Perth  Amboy,  29  N.  J.  L.  259;  Ogden  held  to  be  invalid  for  failure  to  advertm 

V.  Hudson,  29  N.  J.  L.  475,  rev'g  29  contract  for  the  work.    Matter  of  Pen- 

N.  J.  L.  104;    Matter  of  PhUlips,  60  nie,  108  N.  Y.  364;   Breath  v.  Galv^ 

N.  Y.  16;   Matter  of  Little,  60  N.  Y.  ton,  92  Tex.  454.    See  also  Matter  dL 

343;    Matter  of   Anderson,  60   N.  Y.  Robbins,   82  N.   Y.    131;    Matter. of 

457;    Matter  of  De  Pierris,  82  N.  Y.  Lange,  85  N.  Y.  307.    FaUure  to  P^ 

243;  Weeks  v.  Middletown,  107  N.  Y.  notice  of  award  of  contract  for  street 

App.  Div.  587;  People  v.  Brooklyn.  21  improvement  as  required  by  statutei 

Barb.  (N.  Y.)  484;  Ireland  v.  Riches-  held  to  invalidate  assessment.    B^sf* 

ter,  61  Barb.  (N.  Y.)  414;  Welker  v.  Graff,  61  Cal.  86. 
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method  must  be  substantially  pursued.^  Where  the 
Dvides  for  a  notice  by  advertisement,  or  otherwise,  a 
publication  is  sufficient.^   Where,  by  charter,  a  dty  is 

to  levy  a  special  tax  on  lots  for  grading,  &c.,  and  "  to 

same  under  such  regulations  as  may  be  prescribed  by 
'  and  the  ordinance  passed  in  pursuance  thereof  pro- 

the  resolution  of  the  council  levying  such  tax  should  be 

V.  Reis,  40  Cal.  255;   Du-  ment  that  notice  be  published  of  the 

iver,   16  Colo.  App.  375;  time  and  place  where  the  parties  will 

abbett,  93  Ga.  266;  Perry  be  heard.     Merritt  v.  Portchester,  71 

)5  HI.  307;   White  v,  Chi-  N.  Y.  309.    See  also  Brinley  v,  Perth 

.  392;  Starr  v.  Burlington,  Amboy,  29  N.  L.  J.  259,  262. 
;   Fox  V.  Middlesborough,        Sufficieruy  of  notice.    See  Ottawa  v. 

;    Leonard  v.  Sparks,  63  Macey,  20  111.  413;  Butler  v.  Chicago, 

585;    Leavitt  v.   BeU,   55  56  111.  341;  Gordon  v.  People,  154  lU." 

Equitable    Trust    Co.    w.  664:  Rasmussen  t;.  People,  155  111.  70; 

Neb.   735;    Medland  v.  Aldis  v.  South  Park  Corners,  171  HI. 

Neb.  10;  Wakeley  v.  424;  Ya^y  v.  Chicago,  194  111.  88; 
Neb.  245;  Grant  v.  Bar-  Gage  v.  Chicago.  196  111.  512;  West 
8  Neb.  839,  842;  Cook  v,  Chicago  St.  R.  Co.  t;.  People,  156  HI. 
Y,  65  Neb.  611;  91  N.  W.  18;  Field  v.  Chicago,  198  Dl.  224; 
Poillon  V.  Rutherford,  65  Walker  v.  Chicago,  202  111.  531 ;  Baas 
;  Joyce  v.  Barron,  67  Ohio  v.  People,  203  111.  206;  Security  Co.  v. 
ckley  V.  Tacoma,  9  Wash.  Arbuckle,  123  Ind.  518;  Klein  v.  Tu- 
ring text.  hey,  13  Ind.  App.  74;  Baltimore  v, 
'Tsey,  notice  of  intention  to  Bouldin,  23  Ma.  328,  329;  Tufts  v. 
,  when  required  by  statute,  Charlestown,  98  Mass.  583;  Quinn  v. 
such  reasonable  certainty  James,  174  Mass.  23;  State  v.  PiUs- 
^wners  of  property  whether  bury,  82  Minn.  359;  85  N.  W.  Rep. 
be  affected  or  not  by  the  175:  St.  Louis  v.  Ranken,  96  Mo.  497; 
'  the  street.  Clark  v.  Eliz-  Buddecke  v.  Ziegenhein,  122  Mo.  239; 
.  J.  L.  357.  To  the  same  Kansas  City  v.  Ward,  134  Mo.  172; 
a  V.  Newark,  31  N.  J.  L.  Matterof  Bassford,  50N.  Y.  509;  Mat- 
.  Jersey  Citv,  35  N.  J.  L.  ter  of  Rochester,  137  N.  Y.  243;  Tona- 
j  to  rejxu'e  held  not  suffi-  wanda  v.  Price,  171  N.  Y.  415;  People 

the  assessment  was  for  v.  McCue,  74  N.  Y.  App.  Div.  40;  Sim- 
he  work  being  different,  mons  v.  Gardiner,  6  K.  I.  255;  Adams 
ley  City,  27  N.  J.  L.  536,  i;.  Roanoke,  102Va.  53;  New  Whatcom 
converse,  qtioere  f  Where  v,  Bellingham  Bay,  16  Wash.  131 ; 
lid  not  prescribe  the  mode,  Felker  v.  New  Whatcom,  16  Wash.  178; 
hat  notice  might  be  verbal  Jones  v.  Seattle,  19  Wash.  669,  672; 
nd  mif^ht  bo  given  by  any  North  Ys^ima  v.  Scudder,  41  Wash, 
d  in  the  assessment,  or  by  15.  As  to  what  \a  a  reasonable  time  of 
lal  officer  charged  with  a  notice  imder  lUinois  statutes,  see 
meet  ion  with  the  assess-  Perry  v.  People,  155  lU.  307. 
\  r.  Van  Natta,  164  Ind.  «  State  v.  Jersey  City,  24  N.  J.  L. 
'  that  village  trustees  will  662;  State  v.  Plainfield,  38  N.  J.  L.  95; 
»ns  to  a  proposed  improve-  ante,  §1042;  State  v.  Pat.  Av.  R.  Comers, 
•* usual  place  of  meeting  41  N.  J.  L.  83;  Vantilburgh  v,  Shann, 
jiently  designate  the  place  24  N.  J.  L.  740;  State  v.  Trenton,  36 
the  municipality  being  a  N.  J.  L.  499.  Where  the  city  charter 
y  village  having  a  council  did  not  make  notice  by  publication 
which  the  trustees  usually  the  exclusive  mode,  it  was  held  that 
vanda  v.  Price,  171  N.  Y.  personal  notice  to  a  property  owner 
ce  which  reciuires  property  was  sufficient  to  sustain  the  assess- 
Rsent  their  onjc^ctions  to  an  mont.  Peck  v.  Bridgeport,  75  Conn. 
1  writing  is  not  a  sufficient  417.  See  also  Tumwater  v,  Pix,  15 
with  a  statutory  require-  Wash.  324. 
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pvblished  in  the  official  paper  of  the  dty,  and  that  thereupon  the 
tax  should  be  due  and  payable,  such  publication  is  necessary  to 
the  validity  of  the  tax,  and  without  it  the  corporation  cannot 
enforce  the  payment  thereof.*  The  notice  to  proprietors  to  make  a 
local  improvement,  if  there  be  no  charter  provision  to  the  con- 
trary, may,  it  has  been  held  in  Missouri,  be  contained  in  an 
ordinance  directing  the  work  to  be  done,  of  which  ordinance  the 
proprietors  are  bound  to  take  notice.^  In  a  case  in  Connecticut, 
the  charter  of  a  city  in  effect  provided  that  the  council  niight 
order  the  adjoining  "proprietor"  to  build  a  sidewalk,  failing  to 
do  which,  the  city  might  build  it  at  his  expense,  and  the  same 
should  be  a  "  lien  upon  the  property  and  foreclosed  as  a  mortgage''; 
and  it  was  held  that  a  prior  mortgagee  of  the  lot-owner  was  not 
entitled  to  notice  to  build  the  sidewalk;  that  his  interest  m  sudi 
a  proceeding  was  necessarily  connected  with  the  interest  of  the 
mortgagor;  and  that  he  w^as  liable  to  be  foreclosed  of  his  right  to 
redeem  unless  he  paid  the  expenses  of  making  the  sidewalk'  If 
proper  notice  is  not  given,  certiorari  lies  to  remove  the  record 
of  the  proceedings  from  before  the  city  council  into  the  proper 
court,  where,  if  they  are  substantially  defective,  they  will  be 
quashed.^ 

»  Dubuque  r.Wooten,  28  Iowa,  571;  L.  95;    State  t^.  Guttenberg,  76.419; 

Bunneister,  In  re,  56  How.  Pr.  416.  Brewster  v.  Newark,  11  N.  J.  Eq.  114; 

*  Palmyra  v.  Morton,  25  Mo.  593,  State  v.  Bayonne,  35  N.  J.  L.  335;  oafc^ 

597.  §  266,  note. 

Ab  to  notice  and  mode  of  gwing  the  Sufficiency  of  tmblication  of  notiet, 
samej  by  publication  or  otherwise,  see  See  Hawes  v.  Fliegler,  87  Minn.  319;  SL 
Sinunons  v.  Gardner,  6  R.  I.  255;  Louis  v.  Koch,  169  Mo.  587;  P«ti- 
Sdunmon  v.  Chicago,  40  III.  146;  mouth  Savings  Bank  r.  Omaha,  67  Neb. 
Risley  v.  St.  Louis,  34  Mo.  404;'  Hil-  50;  John  v.  Connell,  71  Neb.  10. 
dreth  v.  Lowell  (sewer), '1 1  Grav  (Mass.),  *  Norwich  v.  Hubbard,  22  Conn.  587; 
345;  Williams  v.  Detroit,  2  Mich.  560;  Whiting  v.  New  Haven,  45  Conn.  303. 
State  V.  Elizabeth,  30  N.  J.  L.  365;  See  also  Richmond  r.  Williams,  102  Va. 
Durant  v.  Jersey  City,  25  N.  J.  L.  309;  733.  If  an  abutting  owner  faib  to  re- 
State  V.  Jersey  City,  24  N.  J.  L.  662,  in  move  an  unsafe  sidewalk  after  due  do> 
which,  on  certiorari,  it  was  held  that  tice  by  the  city  to  do  so,  the  dty  may 
where  a  municipal  corporation  exer-  remove  and  rebuild  it  in  its  own  way, 
cises  the  power  to  make  improvements,  and  cannot  be  enjoined  by  such  owner 
and  assess  the  expenses  thereof  upon  from  removing  it  because  the  material 
the  lands  benefited  thereby,  the  o^-ners  for  the  new  one  is  not  at  hand.  Emporia 
of  lands  assessed  for  such  improve-  v.  Gilchrist,  37  Kan.  532.  See  al«) 
ments,  if  accessible  hj'  reasonable  diU-  Winter  v.  Montgomery,  83  Ala.  589. 
gence,  are  entitled  to  reasonable  notice  *  Ottawa  v.  Chicago  &  R.  I.  R  R- 
of  the  meeting  of  the  commissioners  for  Co.,  25  111.  43.  Failure,  after  notice,  ^ 
assessing  the  expenses,  and  this  al-  object  to  an  assessment  before  the  city 
though  the  charter  is  silent  on  the  sub-  council,  when  it  has  the  power  to  fCviK 
ject  of  notice.  This  principle  has  been  and  correct,  or  annul  it  and  direct  a 
repeatedly  reaffinned  in  N^ew  Jersey,  new  assessment,  may  be  held  in  equityi 
Hudson  Co.  Freeh. !».  State,  24  N.  J.  L.  when  the  party  applies  for  an  injuniv 
716,  718;  State  v.  Jersey  Citv,  34  N.  J.  tion  to  restrain  the  collection  of  the  a»- 
L.  33,  39;  State  v.  Plainfield,  38  N.  J.  sessmentyasawaiverofflJliriegulArities 
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{1458.  Sawarii;  Oonstniction  by  Spedftl  Auessment.  —  It  is 
fally  recognized  that  the  construction  cf  sewers  for  the  use  of  prop- 
er^ abutting  thereon  or  adjacent  thereto  is  a  local  improvement  of 
a  pMie  character,  and  that  the  cost  thereof  may,  pursuant  to 
ititutory  authority,  be  raised  by  special  assessment  on  the  abut- 

iotheexerdBe  of  the  power.  76.;  State  evidence  beyond  or  outside  the  record 
9.  Peterson,  36  N.  J.  L.  159;  postj  itself.  The  question  must  be  tried  by 
H 1500,  note,  1501,  1505,  note.  Under  the  record,  and  while  the  finding  may 
a  itotute  providing  that  the  pro-  be  rebutted  by  other  portions  of  the 
flBedingB  shall  not  fsul  on  account  of  same  record,  it  cannot  be  overcome  by 
tttf  technical  or  clerical  error  imless  other  means.  If,  by  an  inspection  of 
tlie  party  oompluning  thereof  shall  the  whole  record,  it  is  seen  that  there 
ifaoir affinnatively  that  he  has  been  in-  was  no  jurisdiction,  the  findingis ovei^ 
joredt^reby,  it  was  held  that  failure  come.  Harris  v.  Lester,  80  lU.  307; 
tomsord  proof  of  publication  of  the  Botsford  v.  0'Ck>nner,  57  lU.  72;  Ofr- 
Mtiee  of  hearing  is  immaterial  where  good  v,  Blackmore,  59  111.  261;  Field 
itiiflhown  that  such  publication  was  v,  Peeplee,  180  111.  376.  The  reason 
flude.  Shinmions  v.  Saginaw,  104  that  a  finding  of  the  court  is  not  de- 
lfieh.511.  feated  by  a  publisher's  certificate  or 

UHruM  decisions  as  to  notice  and  other  evidence  as  to  posting  and  mail- 
huring.  In  Illinois  Cent.  R.  Ck>.  v,  ing  of  notices  is,  that  they  are  evi- 
People,  189  HI.  119.  120,  application  dence  on  which  the  court  may  or  mav 
tie  made  for  the  sale  of  the  lands  as-  not  have  acted  in  arriving  at  its  find- 
Mnd.  The  owner  appeared  specially  ing  of  the  fact  that  notice  was  dven. 
in  opposition,  and  alleged  that  notice  While  service  of  summons  can  omy  be 
of  the  floal  hearing  of  the  petition  for  shown  by  an  officer's  return,  the  pub- 
the  confirmation  of  the  assessment  was  lication  and  mailing  of  notices  may  be 
not  given  in  the  manner  prescribed  by  proved  by  any  competent  evidence. 
rtatate.  The  affidavits  of  the  publish-  The  finding  of  the  jurisdictional  fact 
MB  were  offered  to  support  the  objec-  In  this  case  is  not  overcome  by  the  pub- 
tioQ.  It  was  held  that  the  attack  on  lisher's  certificate  or  evidence  in  the 
tlie  validity  of  the  assessment  was  col-  record.  They  are  not  allowed  on  col- 
litanl  only,  and  that  the  determina-  lateral  attack  to  overthrow  the  judg- 
tioo  of  the  county  court  confirming  the  ment  of  the  court.''  See  also  Glover 
HNBment  and  miding  that  due  notice  v.  People,  188  111.  576. 
W  given  could  not  be  so  attacked.  Apvearance  at  the  proper  time  and 
VortmigfUf  J.,  thus  summarized  the  place  neld  to  be  a  toaiver  of  defects  in 
Waons  of  the  court:  "In  several  the  contents  of  the  notice.  Townsend 
BMW  where  there  was  no  finding  that  v.  Jersey  City,  26  N.  J.  L.  444;  Hand 
Dotioe  had  been  given  and  the  notices  v.  Elizabeth,  31  N.  J.  L.  47.  See  also 
» evidence  of  publication  found  in  the  Gregory  t;.  Ann  Arbor,  127  Mich.  454; 
IjBwd  were  insufficient,  it  was  held  Barlow  v.  Tacoma,  12  Wash.  32. 
««t  the  court  had  no  jurisdiction  to  Waiver  of  lack  of  notice  by  failure  to 
<*finn  the  assessment.  McChesney  take  prompt  steps  to  arrest  progress  of 
•  People,  145  111.  614;  McChesney  v.  the  work  after  commencement.  See 
People,  148  111.  221 :  Boynton  v.  People,  Hampson  v.  Paterson,  36  N.  J.  L.  159. 
56  ID.  66.  In  other  cases  where  the  Further  as  to  toaiver  of  objections  to 
iQrt  has  found  and  recited  that  notice  validity  of  assessment.  Nashville  v. 
^  duly  given,  it  has  been  held  that  Weiser,  54  III.  245;  Gardner  v.  Boston, 
te  finding  cannot  be  overcome  by  the  106  Mass.  549;  Hopkins  v.  Mason,  61 
txluction  of  the  publisher's  certificate  Barb.  469;  State  v.  Perth  Amboy,  29 
'  affidavit  showing  insufficient  notice.  N.  J.  L.  259;  State  v.  Paterson  (knowl- 
ertig  V.  People,  159  III.  237;  Dickey  edge  and  estoppel),  36  N.  J.  L.  159; 
PteOTJe,  160  111.  633;  Casey  v.  People,  State  f;.  Jersey  City,  26  N.  J.  L.  444; 
S  in.  49;  Yoimi^  v.  People,  171  HI.  State  v.  Paterson,  40  N.  J.  L.  244,  250. 
^.  Such  a  finding,  like  any  other  As  to  remedy  by  certiorari  and  injunc- 
didal  determination,  can  never  be  tion,  see  chapter  on  Remedies  against 
ntradicted,  varied,  or  explained  in  a  Illegal  Corporate  Acts,  post,  §  1570  et 
Dateral  proceeding  by  parol  or  other  seq. 
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ting  property  or  upon  the  property  specially  benefited  thereby.' 
In  the  absence  of  any  constitutional  provision,  the  question  whether 

^  Philadelphia  v.  Tryon,  35  Pa.  401;  had  "eBtablished  a  system  of  sewerage' 

Upp    V.    Philadelphia,    38    Pa.    503 :  were  invested  by  statute  with  power  to 

Stroud  V.  Philadelphia,  61  Pa.  255;  Oil  levy  a  sewer  tax,  a  dty  which  luul  oe- 

City  V.  Oil  City  Boiler  Works.  152  Pa.  ated  a  department  hiaving  chane  of 

348.    See  also  the  cases  cited  in  this  sewers,  ana  had  accepted  puns  ana  esti- 

and  the  succeeding  sections.    The  legis-  mates  for  the   extension  of  ezistii^ 

lature  has  not  only  the  power  to  appro-  sewers,  was  held  to  have  estaUiflhed  a 

priate  the  money  of  the  State  to  pay  sewerage  system  within  the  meanioc  of 

for  the  cost  of  providing  a  system  for  the  statute:    it  is  not  necessaiy  Uiaft 

the  disposal  of  the  sewa^  of  a  number  such  system  shall  extend  to  all  partB  of 

of  cities  and  other  mumcipalities,  but  the  city.   St.  Louis  Bridge  Co.  v.  Ptopk,      j 

may^  also  provide  that  the  whole,  or  a  125  111.  226. 

portion,  of  the  cost  of  such  system  shall        A    property    owner    cannot  m^e 

ultimately  be  borne  by  the  cities  and  against  a  drainage  system  for  tiie  Dii< 

towns,  which  avail  themselves  of  the  tnct  of  Columbia  provided  for  by  aet 

system.  Kingman,  Petitioner,  153  Mass.  of  Congress,  the  non-existence  of  a  Dfr* 

566.     As  to  the  legislative  power  to  cessity  for  drainage,  or  the  fact  that 

authorize  a  city  to  direct  and  con-  he  had  adopted  a  sewer  system  of  hii 

trol  the  sewage  m  a  neighboring  incor-  own  which  b  sufficient.    Such  a  ood- 

porated  village  in  which  the  water  shed  tention  would  deny  to  O^n^reaa  the 

of  its  water  supply  is  situated,  see  Mead  right  to  create  a  system  of  drama^  for 

V.  Turner,  134  ^f.  Y.  App.  Div.  691.  the  District  of  Columbia,  to  whwh  a 

Statutory    authority    to    construct  lot  owner  must  conform.    District  of 

'^drains,  ditches,   levees,  and   dykes''  Columbia  t^.  Brooke,  214  U.  8.  13S. 
construed  to  conifer  power  to  construct        Where   by   statute   municipal  ao- 

sewers.     Charleston  v.  Johnston,   170  thorities  are  required  to  serve  a  resohi- 

111.  336.    See  to  the  same  effect,  Val-  tion   ordering   the   construction  of  a 

garaiso  V.  Parker,  148  Ind.  379.   A  town  sewer  upon  the  property  owners  and     \ 

I  Massachusetts  may  purchase  a  sewer  are  only  authorized  to  construct  the      j 

constructed   by  private  owners  in  a  sewer  in  the  event  that  the  work  is  not 

private   road   which   is   subsequently  done  by  the  property  owners  withm  a 

taken  over  by  the  town  and  may  assess  prescribed  time,  the  municipality  has 

abutting  property  owners  for  special  no  power  to  construct  the  sewer  and 

benefit  derived  tnerefrom.    Slocum  v.  assess  the  cost  thereof  on  the  property 

Brookline,  163  Mass.  23.    In  Clay  v.  owners  without  service  of  the  ordinance 

Grand  Rapids.  60  Mich.  451,  a   city  or  resolution.   State  v.  Foster,  94  Minn. 

replaced  an  old  timbered  race,  which  412. 

had  been  covered  over  as  the  growth  of        Express  power  to  a  municipality  to 
die  city  required,  and  was  used  for  the  construct  sewers  and  regulate  Uieir  loe, 
discharge  of  water,  &c.,  needing  an  out-  and  to  assess  the  cost  of  construction 
let,  by  a  brick  sewer,  and  made  an  as-  against  adjacent  lots  and  lands  is  not 
sessment  for  its  cost  as  ''for  the  grad-  sufficient  to  authorize  a  grant,  by  o^ 
ing,  levelling,  repairing,  amending,  and  (tinance,  to  a  private  person  or  corpora- 
gravelling  oi ''  a  street.     In  an  action  tion  of  the  exclusive  right  or  privilege  (f 
to  set  aside  the  proceedings,  whereby  constructina  and  operating  a  sy^em  cf 
the  city  had  sold  adjoining  land  for  the  seu>ers  within  the  municipal  linuts  and 
assessment,  it  was  held  that  the  im-  of  collecting  compensation  from  piop- 
provement  was  the  building  of  a  sewer,  erty  owners  for  the  use  thereof.  Weaver 
and  not  the  repairing  of  a  street^  ana  v.  Canon  Sewer  Co.,  18  Colo.  App.  242. 
that  its  cost  should  have  been  provided  Statutory  authority  to  sewer  corporir 
for  by  a  method  of  taxation  appropri-  tion  to  construct  sewers  in  city  sUeets 
ate  to  it,  and  not  assessed  upon  merely  a  held  not  to  be  exclusive.     Oljrphant 
part  of  the  property  benefited  by  it.  Sewage-Drainage  Co.  v.  Ol3rphant,  211 

"Laying    out"    of    sewer    defined;  Pa.  526,  cited  antCy  §  1148,  note, 
what  property  liable  to  assessment  of        A  municipal  corporation  authorised 

benefits;  defence  to  assessment  because  to  construct  sewers  cannot  be  restrained 

sewer  is  a  nuisance.    See  Cone  v.  Hart-  from  removing  a  street  railway  from 

ford,  28  Conn.  363.   Where  cities  which  the  street  for  mat  purpose  if  it  is  neoe»> 
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i  sewer  shall  be  paid  from  general  taxation  or  by  special  assess- 
ment rests  in  the  legislative  discretion.^  Although  possibly  a  sewer 
my  be  of  such  an  exclusively  public  character  that  it  cannot  con- 
fer any  special  and  peculiar  benefit  upon  particular  lots  or  premises, 
lad  th^^ore  cannot,  in  some  jurisdictions  at  least,  be  the  basis  of 
t  flpedal  assessment,^  the  courts  elsewhere  have,  under  a  variety  of 
cncumstances,  refused  to  invalidate  assessments  on  that  ground.^ 

E.  Euby  9.  Citizens'  R.  Co.,  48  217  Mo.  261;  Heman  v,  Handlan,  59 
168.  As  to  removing  or  changing  Mo.  App.  490.  See  also  Heman  v. 
Relocation  of  railway  tracks  and  the  Allen.  15i6  Mo.  534. 
plpe^  mains,  and  appliances  of  pubHc  ^  See  ante,  §  1440.  In  Maasachu- 
■race  corporations  m  the  city  streets  aeUa  it  has  oeen  held  that  the  im- 
far  the  purpose  of  constructing  sewers  provement  of  the  sanitary  condition  of 
IMq,  see  anUf    §  1271.  the  neighborhood  by  the  construction 

hew  Jersey,  Under  the  rules  apper-  of  a  sewer  may  be  considered  as  a  bene- 
wmg  in  New  Jersey  to  taxation  and  fit  if  the  property  assessed  is  thereby 
DOil  iBBessments,  a  surface  tax  on  a  made  more  healthful.  Deals  v.  Brook- 
biDi^  district  for  the  purpose  of  line,  174  Mass.  1.  But  in  PennsuU 
ftn^ftn^  the  expense  of  running  and  vania  the  court-  held  that  the  general 
tiiatainrng  engines  which  are  part  of  a  improvement  of  the  healthfulness  of 
ivenge  system,  cannot  be  sustained  the  district  was  not  such  a  benefit  as 
\  an  assessment,  because  it  is  not  justified  the  assessment  of  non-abutting 
mduated  bv  the  b^iefit  imparted  to  property.  Beechwood  Avenue  Sewer, 
eknd  to  be  assessed;  nor  can  it  be   179  Pa.  490. 

■intained  under  the  taxing  power,  ^  That  a  sewer  was  carried  to  a  point 
ben  the  drainage  district  is  not  co-  where  its  discharge  into  a  river  would 
teiBive  with  the  political  or  munici-  least  afifect  the  public  health,  does  not 
il  district  of  whicn  it  is  a  part.  In  necessarily  show  that  it  was  built  for 
«r  Jersey  a  general  tax  must  be  the  protecting  a  public  health  in  such 
•de  to  fall  upon  the  entire  political  sense  as  to  make  it  a  public  charge,  and 
irtiict.  A  taxm^  act  was  held  to  be  to  preclude  a  special  assessment  for  its 
itiDj  defective,  if  the  legislature  does  cost.  Stewart  Co.  v.  Flint,  147  Mich, 
ot  (Msi^piate  the  property  out  of  which  697,  701 .  A  pumping  station  for  sewage 
le  tax  IS  to  be  znade,  and  prescribe  a  and  a  system  of  sewers  in  connection 
lode  for  enforcing  it.  State  v,  Cham-  therewith  covering  only  a  small  part  of 
akin,  37  N.  J.  L.  388.  See  further  as  the  city,  are  a  local  improvement  for 
)  the  rules  (somewhat  peculiar)  gov-  which  a  special  assessment  may  be  im- 
RUBg  taxation  and  specisJ  assessment  posed.  Fisher  v.  Chicago,  213  111.  268. 
I  New  Jersey,  aniCy  §f  1434, 1435.  A  system  of  relief  sewers  covering  part 

*  Prior  V.  Buehler  &  C.  Const.  Co.,  only  of  a  village  is  a  local  improve- 
70  Mo.  439,  448.  The  size^  location,  ment  which  may  be  made  by  special 
ad  capacity  of  a  sewer  rest  m  the  dis-  assessment.  Northwestern  University 
Rtion  ol  the  municipal  authorities,  v.  Wilmette,  230  111.  80,  86. 
kUiBB  City  V,  Richards,  34  Mo.  App.  House  connections.  In  Illinois  it  is 
Q.  held  that  lateral  sewer  connections  to 

Missouri.  In  the  statutory  provi-  abutting  projxjrty  are  a  public  improve- 
OOB  of  this  State,  sewers  are  divided  ment.  for  wnich  a  special  tax  may  be 
to  "public  sewers,"  which  are  con-  levied  on  the  abutting  property .  Palmer 
meted  at  the  cost  of  the  general  treas-  v.  Danville,  154  111.  156.  But  the  spe- 
y,  and  "district  sewers,"  which  are  cial  tax  must  be  levied  on  the  contig- 
Dftracted  by  special  assessment  on  uous  property  at  a  uniform  rate.  The 
operty  within  the  district.  As  to  cost  of  each  connection  cannot  be 
leo  sewers  are  to  be  regarded  as  charged  to  each  property  connected, 
aUic"  and  when  "district"  sewers,  although  the  lots  on  one  side  of  the 
t  Hin  V,  Swingley,  159  Mo.  45;  street  may  be  further  from  the  sewer 
V.  Kolkmeyer,  97  Mo.  App.  520;  than  the  lots  on  the  other  side.    Palmer 


tth  Highland  L.  &  Imp.  Co.  v,  Kan-  v.  Danville,  154  111.  156.     Ordinances 
CHy,  172  Mo.  523;  State  v.  Wilder,  have  been  held  to  be  invalid  and  un- 
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Statutory  atUhorUy  to  construct  sewers  is  continuing  in  its  natun 
unless  otherwise  expressly  limited  and  restricted,^  and  the  cost  ol 
reconstructing,  rebuilding,  or  enlarging  a  sewer  may  be  raised  b} 
assessment  against  property  which  has  already  been  assessed 
the  cost  of  constructing  the  original  sewer.*  The  fact  that 
sewer  is  constructed  on  land  the  title  of  which  is  vested  in  privati 
ownership  does  not  affect  the  power  of  the  municipality  to  imposi 
a  special  assessment  for  the  cost,  if  the  sewer  has  been  constructec 
with  the  consent,  express  or  implied,  of  the  owner,'  or  if  the  ma 

reasonable  when  they  provided  for  the  be  further  assessed  for  the  new  one 

construction  of  house  slants  or  con-  Bayonne  v.  Morris,  61  N.  J.  L  127 

nections  at  intervals  of  twenty  feet  But  in  Pennsylvania^  under  the  rulf 

along  the  line  of  the  sewer  and  the  of  decision  adopted  in  that  State  (n 

property    was    unimproved    and    un-  ante,  §  1438),  the  cost  of  reconstruedDj 

divided.     Bickerdike  v.  Chicago,   185  a  sewer  is  a  public  charee  which  mm 

111.  280;  Gage  v.  Chicago,  191  111.  210.  be  met  from  the  general  revenues  a 

But  the  ordinance  is  not  unreasonable  the  city  and  cannot  be  raised  by  speeu 

when  it  merely  makes  provision  for  assessment  of  the  abutting  propert} 

openings  in  the  sewer  at  intervals  of  Erie  v.  Russell,   148  Pa.  384;  Wee 

twenty    feet,    without    requiring    the  Third  St.  Sewer,  187  Pa.  5d5;  Phili 

actual  construction  of  house  slants  or  delphia  v.  Meighan,  27  Pa.  Super.  0 

connections  to  the  street  or  curb  line.  160. 

Vandersyde  &.  People,  195  HI.  200,201.  A  comer  lot  may  be  specially  ai 

See  also  Walker  v.  Chicago,  202  Dl.  sessed  for  the  construction  of  a  seivc 

531 ;  Washington  Park  Club  v.  Chicago,  in  one  of  the  streets  upon  whidi  : 

219  lU.  323;  East  St.  Louis  v.  Davis,  fronts,  although  it  drains  into  hvm 

233  111.  553,  559.   The  ordinance  may  upon  the  other  street,  for  which  an  n 

reasonablv  provide  for  the  construe-  sessment   has   already   been  imp^ 

tion  of  a  house  slant  to  each  lot.    Gage  and  paid.    McGarvev  v.  Swan,  17  Wyi 

V.   Chicago,    195   111.   490.     See   also  120.    To  the  same  efifect.  Rich  r.  Wood 

Duane  v.  Chicago,  198  111.  471.  118  Ky.  865.    The  fact  that  an  mm 

The  construction  of  a  main  sewer  has,   with  the  consent  of  the  mUD 

and  branches  is  a  single  improvement,  cipality,  constructed  a  private  sewi 

which  may  be  provided  for  by  one  ordi-  sufficient   for   his   property  does  m 

nance.    Payne  v.  South  Springfield,  161  relieve   him   from   assessments  for 

111.  285.    A  connected  system  of  drains  public  sewer  subsequentlv  ooDstnietc 

and  sewers  along  various  streets  is  a  m   the   street.     Philadelphia  v.  Od 

single  improvement  and  may  be  made  Fellows  Hall  Assoc.,  168  PtL  105. 

under  one  ordinance  providing  for  a  In  Massachusetts,   it  is  held  thi 

special  assessment.    Walker  v.  People,  after  property  owners  have  been  •> 

170  111.  410.  sessed  for  the  construction  of  vims 

.    ^  See  an/6,  §  1148,  and  cases  cited.  they  cannot  be  assessed  for  the  ei 

'  Shannon  v.  Omaha,  73  Neb.  507;  pense  of  maintaining  the  sewer.  Titf 

State  V.  Jersey  City.  29  N.  J.  L.  441,  can  only  be  called  upon  to  oontribat 

453.    See  also  Soutn  Highland  L.  &  as  general  taxpayers  their  proper  flttt^ 

Imp.  Co.  V.  Kansas  City,  172  Mo.  523,  of  the  expense  of  operating  the  sefve 

531.  and   a  statute  authorizing  a  flp^ 

Where  a  sewer,  as  originally  con-  assessment  for  such  purpose  was  bd 

stnicted,  created  a  nuisance,  its  con-  to  be  unconstitutional.    Sears  p.  Bo^ 

tinuation  to  a  river  was  held  to  be  a  Street  Com'rs,  173  Mass.  350. 

necessity  which  justified  a  second  as-  '  Kramer  v.  Los  Angeles,  147  Cs 

sessment  upon  the  property  previously  668;  Cone  v,  Hartford,  ^  Conn.  3fi 

assessed  for  its  construction.     Green  Hyde    Park    v.    Borden,    94   Dl-  ^ 

V.  Hotaling,  44  N.  J.  L.  347.    Where  a  Leeds  v.  Richmond,  102  Ind.  372;  S 

new  sewer  becomes  necessary  to  furnish  Joseph  v.  Landis,  54  Mo.  App.  31- 

a  proper  outlet  for  an  existing  sewer.  Matter  of  McGown,  18  Hun  (N.  ^• 

land  asseraed  for  the  old  sewer  may  434;  Matter  of  Leoit,  47  N.  Y.  Ap] 
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mpa!&ty  has  the  power  to  acquire  the  property  or  an  easement  or 
li^t  of  way  therein^  by  eminent  domain.^ 

§1459.  Sewer  Assessments;  Proportion  to  Benefits;  Frontage; 
iws.  — We  have  abeady  discussed  the  principles  which  are  re- 
garded in  different  jurisdictions  as  fundamentally  controlling  the 
power  to  impose  special  assessments,  and  have  referred  to  the 
divergence  in  the  views  of  the  courts,  some  holding  that  special 
benefit  actually  accruing  and  determined  after  a  hearing  or  notice 
is  essential  to  the  validity  of  a  special  assessment,  whilst  other 
courts  hold  that  a  presumption  of  special  benefit  founded  upon  a 
legislative  declaration  thereof  is  sufficient  to  justify  an  assessment 
in  proportion  to  frontage  or  area.^  The  same  divergence  in  the 
views  of  the  courts  is  to  be  found  in  the  case  of  sewer  assessments. 
In  some  jurisdictions,  an  assessment  for  the  construction  of  a 
sewer  can  only  be  imposed  upon  land  which  is  found  to  be  actually 
benefited  in  respect  of  benefits  which  exist  in  fact;  the  amount 
of  the  assessment  cannot  exceed  the  amount  of  the  special  and 
peculiar  benefit,  and  the  property  owner  is  entitled  to  a  hearing 
upon  the  question  whether  his  property  is  benefited  and  the  extent 

Dhr.  349,  355.    It  is  not  a  valid  objeo-  the  sewer  has  been  provided  is  not 

tkm  to  a  sewer  assessment  that  ground  sufficient  to  invalidate  the  sewer  as- 

OQ  i^ch  it  is  constructed  is  not  a  sessment;  Hamey  v.  Benson,  113  Cal. 

Mularly   kUd   out   street.     So   held  314;  Ryder's  Estate  v.  Alton,  175  Dl. 

wEere  the  public  had  for  a  long  time  94;   nor  will  the  fact  that  the  outlet 

and  the  locus  for  highw^  or  street  provided  is  on  private  proi)erty,  and 

poipofles.    Vanderbeck  v.  Jersey  City,  that  the  right  to  construct  it  tnereon 

29  N.  J.  L.  441.  has  not  yet  been  acquired;  Burhans  v. 

»  Maywood  Co.  ».  Maywood,  140  Norwood  Park,  138  HI.  147;  May- 
ID.  216;  Dempster  v.  Chicago,  175  111.  wood  Co.  v,  Maywood,  140  IH.  216; 
27&  281.  See  also  Matter  of  Fowler,  Payne  v.  South  Springfield,  161  111.  285; 
^  N.  Y.  60.  It  wiU  be  presumed  that  or  that  the  outlet  is  a  proposed  sewer 
the  municipality  will  exercise  its  power  which  has  not  yet  be^  constructed; 
of  eminent  domain.  Dempster  v.  Ryder  Estate  v.  Alton,  175  III.  94.  It 
Qucaco,  175  111.  278,  281.  But  a  is  the  duty  of  the  municipality  to  dis- 
qtedal  assessment  camiot  be  imposed  pose  of  the  sewage,  and  the  fact  that 
nr  the  construction  of  a  sewer  on  pri-  it  has  not  yet  provided  an  outlet  does 
▼ite  lands  against  the  wish  of  the  not  affect  its  power  to  construct  the 
owner,  and  without  compensation  to  sewer.  Hamey  v,  Benson,  113  Cal. 
him.  The  dty  is  without  authority  to  314.  See  also  Burhans  v,  Norwood 
10  construct  the  sewer,  and  is  a  mere  Park,  138  HI.  147;  Payne  v.  South 
frttpoMfr.  Matter  of  Rhinelander,  68  Springfield,  161  111.  285,  291;  Bicker- 
N.  Y.  105;  Matter  of  Cheesebrough,  dike  ».  Chicago,  185  111.  280.  The  duty 
78  N.  Y.  232.  When  the  location  of  to  furnish  an  adequate  outlet  is  con- 
t  wer  in  private  property  made  the  tinning  in  its  nature,  and  the  exercise 
Kwer  incuxessible  to  the  property  of  the  power  after  the  orig^ial  oon- 
tgcasod,  it  was  held  that  the  assess-  struction  of  the  sewer  will  justify  an 
OMQt  could  not  be  sustained.  State  additional  assessment.  South  High- 
9.  Bamsey  County  Dist.  Ct.,  90  Minn,  land  L.  &  Imp.  Co.  v.  Kansas  City, 
540.  But  see  amtra,  Heman  v.  Schulte,  172  Mo.  523.  531. 
166  Mo.  409.  aff'd  189  U.  S.  507.  «  AtUe,  §§  1436-1440. 

OuOet.    The  fact  that  no  outlet  to 
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of  the  benefit.^    On  the  other  hand  in  many  jurisdictions,  Mowing 
the  lines  of  divergence  which  have  been  referred  to  above,'  it  is 

^  Clapp  V.  Hartford,  35  Conn.  66  previoualy  constructed  did  not  prevent 
(assessment  by  frontage  held  to  be  arbi-  an  assessment  for  a  new  sewer.  But 
trary  and  invalid) ;  Hungerford  v,  although  the  courts  do  not  Bppui  to 
Hartford,  39  Conn.  279 j  'nUe  Guar-  have  expressly  overruled  this  dedaoo, 
antee  &  Trust  Co.  v.  Chicago,  162  111.  they  have  since  held  that  when  a  sewer 
505;  Chicago  v,  Adcock,  168  HL  221;  has  been  constructed  and  paid  for  by 
Bickerdike  v.  Chicago,  185  111.  280;  a  special  assessment,  it  must  be  main- 
Crawfordsville  Music  Hall  Assoc,  v,  tained,  and,  if  necessary,  reoonstmcted 
Clements,  12  Ind.  App.  464;  Weed  v,  by  the  dty  from  general  taxatioiL 
Boston,  172  Mass.  28;  Sears  v.  Boston  £^e  v.  Russell,  148  P^  384;  Wert 
Street  Com'rs,  173  Mass.  350jDexter  Third  St.  Sewer,  187  Pa.  565;  Fhib- 
V.  Boston,  176  Mass.  247;  White  v.  delphia  v,  Meighan,  27  P^  Suixr.  CI 
Gove,  183  Mass.  333;  Harwood  v.  160.  As  to  the  special  rules  applicable 
Boston  Street  Com'rs,  183  Mass.  348;  to  special  assessments  in  Pemuibamt 
Smith  V,  Boston,  194  Mass.  31,  33;  see  ante,  §§  1438,  1441. 
State  V,  Pillsbury.  82  Minn.  359;  Mickiffan,  In  Warren  v.  Gnsd 
State  V.  Ramsey  County  Dist.  Ct.,  90  Haven,  30  Mich.  24,  the  court  heU 
Minn.  540;  Hanscom  v,  Omaha,  11  that  it  could  not  say,  as  matter  oC 
Neb.  37;  Kellogg  c.  EHiEabeth,  4^N.  J.  L.  law,  that  an  assessment  for  a  sewer 
274;  King  (?.  Reed,  43  N.  J.  L.  186,  estimated  in  proportion  to  the  froata^B 
192;  De  Witt  v,  Elizabeth,  56  N.  J.  L.  of  abutting  propertv  was  not  made  u 
119;  Vreeland  v.  Bayonne,  58  N.  J.  L.  proportion  to  actual  or  probaUe  bene- 
126;  Frevert  v.  Bayonne,  63  N.  J .  L.  fits.  But  in  Thomas  v.  Gain,  35  Mich. 
202;  Brown  v.  Union,  65  N.  J.  L.  601;  156,  an  assessment  for  a  sewer  aooord- 
Butler  V.  Montclair,  67  N.  J.  L.  426;  ing  to  the  superficial  area  of  the  laxuit 
Park  Avenue  Sewers,  169  Pa.  433;  and  apparently  without  legaid  to 
West  Third  St.  Sewer,  187  Pa.  565.     benefits^  actual  or  probable,  was  held 

In  Pennaylvaniaf  a  sewer  assessment  to  be  mvalid.     The  assessment  ^^ 
must  be  founded  on  and  limited  to  made  equally  upon  lots  remote  fr^^^ 
special  benefit.    Park  Avenue  Sewers,  the  sewer  and  only  sli^tly  benefit^? 
169  Pa.  433;   West  Third  St.  Sewer,  with  no  provision  securmg  the  li^t;  ^ 
187  Pa.  565.    An  assessment  by  front-  connect  with  it,  and  upon  lands  uos^t- 
age  is  regarded  as  a  convenient  method  ing  upon  the  sewer  and  greatly  bes^^ 
by  which  the  benefit  can  be  ascertained  fited.    The  court  considered  the  m€^^ 
wnen  the  property  is  compactly  built,  so  arbitraiy.  so  certain  to  work     ^^ 
similarly  situated,  and  the  benefit  uni-  Justice,  so  nagrantly  opposed  to    '^^^ 
form.     Witman  v.  Reading,   169  Pa.   principle  of  contribution  m  proport:^on 
375,  389;   Anderson  v.  Lower  Merion  to  benefits,  as  to  be  unconstitutiox^Al- 
Twp.,  217  Pa.  369.    See  also  Upp  v.   But  in  Shdey  v,  Detroit,  45  Mich.  A^l^t 
Philadelphia,  38  Pa.  503.     Being  de-  a  paving  assessment  in  proportioiB.     ^^ 
pendent  for  vaUditv  on  the  existence  frontage  was  sustained.     Thomas     ^• 
of  special  benefit,  the  courts  hold  that  Gain,  supra,  was  referred  to^  and  it  '^^^ 
the  assessment  can  only  be  imposed  said  that  the  ruling  therem  was    "Kiot 
upon  abutting  property.     Witman  v,  inconsistent    with    an    assessment       ^ 
Reading,    169    Pa.    375,    391;    Park  proportion  to  frontage.    In  Walks*-  «^ 
Avenue  Sewers,  169  Pa.  433;    Beech-  Detroit,  138  Mich.  639,  it  was  l^eld 
wood   Avenue   Sewer,    179   Pa.   490;  that    when    the    proceedings   sho^^^ 
Mill  Creek  Sewer,  196  Pa.  183.    Prop-  that  the  benefit  was  in  fact  conside^red 
ertv  cannot  be  assessed  for  a  fifteen-  and  determined,  the  fact  that  the    ^^ 
inch  sewer  when  a  ten-inch  sewer  is  sessment   was   also   in   proportion     f^ 
sufficient;  such  an  assessment  violates  area  did  not  invalidate  it.     But^  ^ 
the    rule    of    benefit.      Park    Avenue  Auditor-General  v.  O'Neill,  143  M'^* 
Sewers,   169  Pa.   433.      In   Michener  343,  where  the  proceedings  purport^w 
V.  Philadelphia,   118  Pa.  535,  it  was   to  show  that  the  assessment  was  made 
held  that  tne  fact  that  the  owner  had  by  benefit,  it  was  held  it  could  not  be 
paid  his  part  of  the  cost  of  sewers  sustained    when   it    conclusively  ap- 

>  AfUe,  S  1437. 
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heU  m  the  case  of  sewer  assessments  that  the  legislature  has  the 
power  to  create  or  to  provide  for  the  creation  of  a  special  taxing 
Jistrict,  to  determine  that  the  property  within  the  district  is  spe- 
jally  benefited,  and  to  impose  an  assessment  for  the  cost  of  con- 
jtnicting  the  sewer  in  proportion  to  frontage  or  area  without 
lotice  or  a  hearing  on  the  question  of  benefit  in  fact.^  But  the  fact 
Jiat  the  special  assessment  is  required  by  law  to  be  in  proportion 

Mued  that  it  was  made  by  area  and  nizing  a  distinction  between  ''si)ecial 

hat  the  rule  of  benefits  was  not  com-  assessments''  and  ''special  taxation," 

iGed  with.     As  to  the  general  rule  and  have  pointed  out  that  in  that 

ippficaUe  to  special   assessments  in  State  special   assessments    must    be 

IftdU^on,  see  ante,  §  1438.  founded  upon  and  cannot  exceed  the 

Where  a  statute  of  MassachusetU  actual  benefit.     But  a  "special  tax'' 

novided  Uiat  sewer  assessments  im-  in  proportion  to  frontage  may  be  im- 

Kaed  pursuant  to  its  provisions  should  posed  upon  the  property  abuttmg  upon 

le  proportional,   the  enactment  was  the  line  of  a  sewer,    ^ee  Galesbur^  v. 

ODStroed  as  bv  implication  requiring  Searles,  114  HI.  217;  Payne  v.  Sprmg- 

hat  they  should  not  exceed  the  bene-  field,  161  lU.  285. 

ItB.  and  so  construed  the  act  was  held  In  Kansas  it  has  been  held  that  a 

0  be  constitutional.     Hall  v,  Boston  sewer  tax  apportioned  on  the  value  of 

itreet  Com'rs,  177  Mass.  434;  Cheney  the  real  estate  in  the  municipality  or 

.  Beverly,  188  Mass.  81.     See  also  in  the  sewer  district  is  valid.    Gilmore 

'enoBon  v.  Stamford,  60  Conn.  432.  v.   Henti      33   Kan.    156:   Mason   v. 

m  England,  assessments  for  sewers  Spencer,          Kan.   512;   Douglass  v. 

re  sen^ally   laid   in   proportion   to  Cfraig,    4    Kan.    App.    99,    108.    An 

enents,  estimated  according  to  the  assessment  upon  the  value  of  the  land, 

eartjr  value  of  the  lands  in  the  sewer  exclusive  of  buildings,  was  sustained 

istnct   Per  Cocley,  C.  J.,  in  Thomas  in  Brewer  t;.  Springfield,  97  Mass.  152. 

Gam,  35  Mich.  156,  where  the  Eng-  See  also  Snow  c^.  ^tchburg,  136  Mass. 

ih  eases  on  the  point  are  dted.  179,  183. 

'  Frontage  assessments  valid.     Shu-  Railroad   property.     The   right   of 

«te9.  Heman,  181  U.  S.  403,  aff^gs.  c.  way  of  a  railway  oompanv,  althou^ 

thnom.  Heman  v.  Allen,  156  Mo.  534;  in  a  public  street,  held  liable  to  special 

Hu'te  tf.  Harris,  103  Cal.  528;  English  assessment  for  the  construction  of  a 

Wihnmgton,   2   Marv.    (Del.)    63;  sewer.    Rich  v.  Chicago,   152  111.  18. 


&tch  V.  Des  Moines,  63  Iowa,  718;  Sj)ecial  assessment  for  sewer  in  propor- 
^innei^lis  &  St.  L.  R.  Co.  v.  Lind-  tion  to  frontage  against  lands  used  for 
DoL  119  Iowa,  144;  Mason  t;.  Spencer,  side-tracks,   yards,   and   stations  held 

Han.  512;   Kansas  City  t;.  Gibson,  valid.    Atchison,  T.  &  S.  F.  R.  Co.  v. 
Kan.  501 ;  Rutherford  v.  Hamilton,  Peterson,  5  Kan.  App.  103,  aff'd  58 

Mo.  543;  Prior  r.  Buehler  &  C.  Kan.  818.  See  to  the  same  effect.  Min- 
vist.  Co.,  170  Mo.  439,  448;  People  neapolis  &  St.  L.  R.  Co.  v.  Lindquist, 
fttt.  169  N.  Y.  521,  aff'd  64  N.  Y.  119  Iowa,  144.  As  to  the  liability  gen- 
•p.  Div.  316;  People  v.  Desmond,  186  erally  of  railroad  property  to  special 

X .  232,  236;  Parkersburg  v.  Taven-  assessments  for  local  improvements, 
r.  42  W.  Va.  486;  Meggett  v.  Eau  see  ante,  §§  1451,  1452.  Tlie  fact  that 
^iie,  81  Wis.  326.   ,  as  a  result  of  drainage  from  the  con- 

Area  assessments  vidid.  Gillette  v.  struction  of  a  sewer  the  adjacent 
^ver,  21  Fed.  Rep.  822;  Hildreth  country  would  probably  be  improved 
Longmont,  47  Colo.  79;  105  Pac.  and  the  revenues  of  a  railway  com- 
ip.  107;  Andre  V.Burlington,  141  Iowa,  pany  increased  thereby  is  not  a  benefit 
;  117  N.  W.  Rep.  1082;  Johnson  v.  for  which  the  railway  company  may 
aer,  115  Mo.  366;  Perry  v.  Davis,  18  be  assessed.  The  measure  of  benefits 
da.  427;  McGarvey  i^.  Swan,  17  Is  the  present  increased  market  value 
yo.  120.  of  the  property  upon  which  the  assess- 

We  have  referred  elsewhere  (ante,  ment  is  unpoeed.     Rich  v,  Chicago, 
1439)  to  the  provisions  of  the  Con-  152  HI.  18. 
itution  of  lUinois  creating  or  recog- 
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to  benefits  does  not  preclude  an  assessment  which  is  in  proporim 
to  frontage  or  area,  if  it  appears  that  that  basis  is  adopted  because 
it  is  a  fair  and  reasonable  method  of  determining  the  benefit.^ 
The  fact  that  the  lands  are  miimproved  and  have  no  occasion  to 
make  immediate  use  of  the  sewer  does  not  preclude  the  existence 
of  special  benefit  which  will  sustain  an  assessment.^ 

§  1460.    Sewer  ABsessinentB;  Non-abuttiiig  Property.  — In  the  case 
of  property  which  does  not  abut  upon  the  line  of  a  sewer,  and  which 
is  not  immediately  connected   therewith,    it   has   been  held   ib 
some  jurisdictions  that  under   statutory    authority  authorizLri.g 
an  assessment  in  proportion  to  benefits,  such  property  may  ti® 
subjected   to   a   special   assessment  for  the  construction  of  tbe 
sewer,  if  the  land  be  susceptible  of  drainage  by  the  sewer.  TI^c 

^  Reed  v.  Cedar  Rapids,  137  Iowa,  Improvement,"  construed  as  refpmm^ 

107;  Ithaca  v.  Babcock,  72  N.  Y.  App.  botkfrarUage  and  benefit  to  be  conadeirw^ 

Div.  260.     Assessment  in  proportion  in  making  the  assessment.    Blacky^  g" 

to  area  held  to  be  a  reasonaole  means  v.  Coeur  D'AIene,  13  Idaho,  357,  dldT^^- 
of  securing  an  assessment  in  propjortion        Where  the  statute  required  the  e^^:^^ 

to  benefits,  as  nearly  as  practicable,  of  constructing  sewers  to  be  auuuii.    ^^ 

in  the  case  of  a  storm  sewer.    Denver  ''upon  lands  benefited  by  the  local  L 

V.  Dumfiu^,  33  Colo.  94, 97;  Spalding  t;.  provement  in  proportion  to  such  I 

Denveir  33  Colo.  172.     In  Bassett  v.  nt,"  and  a  sewer  had  previously  — — - 

New  Haven,  76  Conn.  70,    the  court  constructed  which  provided  adequ^^^ 

held  that  the  adoption  and  application  drainage  for  the  premises  on  the  w — -^^ 

of  the  front  foot  ride  in  the  layine  of  a  side  of  the  street  and  had  been  paid bj 

sewer  assessment  was  not  in  violation  a  special  assessment  upon  the  prope=:^rt] 

of  a  statutory  reauirement  that  the  on  that  side  of  the  street,  it  was  h_  ^ 

assessments  be  Lud   with   regpEtfd   to  that  the  cost  of  constructing  a  se 

special  benefits,  if  that  rule  was,  in  upon  the  east  side  of  the  street  for 

the  discretion  and  judgment  of  the  benefit  of  the  property  on  that 

assessing    authority,    chosen    for    the  of  the  street  could  not  be  assessed      J^ 

reason  mat  it  led  to  the  required  result,  the  property  owners  on  the  west  ^'^^ 

An  assessment  for  a  sewer  based  upon  of  the  street  at  the  same  rate  per  f^^po^ 

the  cost  of  consiructinq  in  front  of  the  as  those  on  the  east  side,  since  the  ass^^^ 

premises  assessed,  hdd  invalid  under  ment  ignored  the  radical  difference  _J0 

a  statute  requiring  the  assessment  to  the  benefit  conferred  upon  the  west  ^^^ 

be  made  according  to  boiefits,  when  property  which  was  alreadv  suppLi^ 

it  did  not  appear  from  the  evidence  witn  an  adequate  sewer  paid  for  soi^/ 

that  all  the  lots  were  equally  benefited,  out  of  an  assessment  on  the  west  sicir, 

Duluth  V.  Davidson,  97  Minn.  378.  and  the   benefit   conferred  upon   the 

In  New^  Jersey,  a  sewer  assessment  east  side  property  which  was  whol/y 

in  proportion  to  frontage  is  not  valid,  without  any  sewer  imtil  the  constn/o* 

unless   it   appears   affirmatively   that  tion  <^  the  sewer  on  that  side  of  tb^ 

that  methoa  is  in  proportion  to  the  street.    People  v.  Desmond,  186  N.  Y' 

benefit,    and   not   in   excess   thereof.  232. 

Essen  v.  Cape  May,  77  N.  J.  L.  361;        '  District  of  Columbia  v.  Brooke^ 

72  Atl.  Rep.  49.     New  Jersey  rule,  214  U.  S.  138;  Clapp  v,  Hartford,  35 

anUf  §§  1434,  1435.  Conn.   66;   Leitch  v.  La  Grange,  13$ 

A  statutory  provision  that  the  as-  111.  291   (farming  lands  adaptable  Up 

sessment  for  constructing  a  sewer  shall  suburban  residences) ;  Wright  v.  Boston, 

be  "in  proportion  to  the  front  feet  of  9  Cush.  (Mass.)  233;  Ford  v.  Toledo, 

such  lands,  .  .  .  and  in  proportion  to  64  Ohio  St.  92. 
the  benefits  derived  by  saia  sewerage 
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of  the  extent  of  the  benefit  received  is  regarded  as  one  for 
rmination  of  the  assessing  authorities  and  their  action 
be  interfered  with  by  the  courts  if  it  be  not  unjust  and 
^e.^  But  in  other  cases  where  the  statute  required  that 
;sment  be  founded  upon,  and  imposed  in  proportion  to 
the  courts  have  refused  to  sustain  an  assessment  upon 
ich  are  not  connected  with  the  sewer  and  do  not  drain 


(very  v,  Lewiston,  13  Idaho,  remote  territory  might  be  assesBed  for 

Beckett    v.    Portland,    53  such  sum  as  would  pay  for  the  enlarge- 

See  also  Stewart  v.  Chehalis,  ment  of  ^e  sewer  to  meet  the  ne^ls 

113.    In  Rich  v.  Chicago,  152  of  the  outlying  lands.     McKee  Leuid 

was  held  that  in  a  special  &  Improvement  Co.  v.  Williams^  63 

for  a  sewer  it  b  not  essential  N.  Y.  App.  Div.  553,  aff'd  173  N.  Y. 

>roperty  assessed  should  be  630. 

to  or  abutting  upon  the        '  Where  the  authority  conferred  was 

tnt,  if  it  be  presently  and  to  assess  the  cost  of  a  sewer  ''against 

benefited.     Evidence     that  the    property    inmiediately    benefited 

b  value  of  the  property  will  thereby,    it  was  held  that  an  assess- 

d  in  consequence  of  the  im-  ment  could  not  be  made  on  property 

is  sufficient  to  establish  the  on  a  parallel  street  which  could  only 

aefit.     In   the   case   before  be  connected  with  the  sewer  by  the 

branch  sewer  connections  construction    of    a    connecting   sewer 

in  at  the  various  street  in-  350  feet  long.    People  t;.  Kingston,  53 

into  which  the  side  and  ad-  N.  Y.  App.  Div.  58.    Under  statutes 

tet  sewers  could,  when  con-  requiring  that  the  assessment  should 

3e   discharged.     The   court  be  impoised  upon  property  benefited, 

n  so  far  as  the  opportunity  it  has  been  held  that  the  assessment 

ed  for  drainage  increased  the  cannot  be  sustained  if  private  property 

u-ket  value  of  the  outlying  intervenes  so  that  the  owner  oi  the 

improvement  was  a  special  property   assessed   cannot   make   use 

statute  authorized  a  special  of  tne  sewer.    State  v,  Ramsey  Countv 

on  all  contiguous  and  ap-  Dist.  Ct.,  90  Minn.  540.  See  also  Clark 

lands.    The  court  held  that  v.    Dunkirk,    12   Hun    (N.   Y.),  181; 

ands  as  could  drain  into  the  affirmed  75  N.  Y.  612.    Construction 

8   contiguous  and   approxi-  of  statutory  provision  that  no  limds 

1  the  meaning  of  the  statute,  shall  be  assessed  for  sewers  "that  do 

inds  could  not  be  deemed  to  not  need  local  drainage^  or  which  are 

dmate"  within  its  meaning  then    jjrovided    therewith."      Wewell 

re  no  street  or  alley  or  other  v.  Cincinnati,  45  Ohio  St.  407;   Ford 

'  by  or  through  which  such  v.  Toledo,  64  Ohio  St.  92. 

be  connected  with  the  sewer.        In  New  Jersey,  it  was  held  bv  the 

sewer  in  question  in  some  Supreme  Court  that  the  special  and 

Forded  the  property,  on  ac-  peculiar  benefit  justif3dng  a  sewer  as- 

3  location,  a  peculiar  advan-  sessment  is  a  present  benefit  immedi- 

ecial  benefit  not  shared  in  ately  accruing  from  the  construction 

ler  property  not  so  situated,  of  the  work,  and  that  intended  benefits 

Ballard,   42  Wash.   35,   42.  which  may  never  be  realized  were  not 

!  statute  required  that  the  sufficient,  mere  speculative  benefit  not 

should    be   in   proportion  being  a  benefit  which  can  be  recog- 

it  was  held  that  m  tne  case  nized.     Hence,  it  was  held  that  land 

sewer  which  is  maintained  which  cannot  be  drained  into  a  trunk 

not  only  for  the  premises  sewer    until    connecting    laterals    are 

pon  its  route,  but  also  for  built  cannot  be  assessed  for  the  cost 

irritorv  susceptible  of  drain-  of  the  trunk  sewer  until  the  laterals 

i  by  laterals  the  cost  of  a  are  constructed.    Kellogg  &.  Elizabeth, 

supply   the  abutting  lands  40  N.  J.  L.  274;  King  t;rileed,  43  N.  J. 

ses^  thereon,  and  the  more  L.  186,  192;  McKevitt  v.  Hoboken,  45 
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§  1461.  Sewers;  Oonstniction  under  Police  Power;  Serrke  Ohirges. 
—  In  some  cases  the  power  of  the  legislature,  or  of  a  municipality 
acting  under  legislative  authority,  to  construct  sewers  at  the  ex- 
pense of  abutting  property  has  been  regarded  as  an  exercise  of  the 
police  pow^r  and  not  of  the  power  of  taxation,  and  assessments  in 
proportion  to  area,  frontage  or  other  basis,  have  been  sustabed 
without  regard  to  the  benefits  received  by  the  abutting  property.^ 

N.  J.  L.  482;    Morris  &.  Bayoime,  53        In /fiim>»8  the  rule  has  been  adopted 

N.  J.  L.  299;    Vreeland  v.  Bayonne,  that  before  property  which  is  not  oq 

58  N.  J.  L.  126;  modified  60  N.  J.  L.  the  line  of  tae  sewer  can  be  aflocoBcd 

168.    But  it  was  also  held  that  present  for  its  construction,  a  drains^  district 

surface  drainage  by  a  main  or  trunk  must  be  formed  and  provision  must 

sewer  on  another  street  was  a  sufficient  be  made  securing  to  such  property  the 

benefit  to  sustain  the  assessment.   Hen-  privilege  of  draming  into  tne  se^rer 

derson  v.  Jersey  City,  41  N.  J.  L.  489,  m    the    future    de\'elopment   of    the 

distinguishing    Kellogg    v.    Elizabeth,  system.    Edwards  v.  Cnicago,  140   IB. 

40  N.  J.  L.  274.  supra.    But  under  the  440;   Chicago  v,  Adcock.  168  HI.  221; 

rule  so  adopted  it  was  also  held  that  Title  Guarantee  &  Trust  Co.  v.  Chicfl^o, 

when   the   outlying   lands   were   con-  162  111.  505;  Bickerdike  v.  Chicago,  185 

nected  by  laterals  with  the  main  or  111.  280,  281;  dark  v.  Chicago,  214  B. 

trunk  sewer,  they  were  then  benefited  318;   Snydacker  v.   West  Hammond, 

by  the  main  sewer,  and  might  then  be  225   HI.    154.      Property  which  does 

assessed  for  the.  construction  thereof,  not  front  upon  the  sewer  may  be   ^ 

Kellogg  V.  Elizabeth,  40  N.  J.  L.  274;  sessed  if  it  is  within  the  drainage  <§)>- 

Schlapfer  v.  Union,   53  N.  J.   L.   67;  trict,  and  if  provision  is  made  securug 

Moms  V.  Bayonne.  53  N.  J.  L.  299,  to  the  lands  the  right  to  drain  into  the 

302;  De  Witt  v.  Ehzabeth,  56  N.  J.  L.  sewer.    Mason  t^.  Chicago,  178  Dl.  4S9. 

119.     But  the  Court  of  Errors  and  In  Walker  v.  Chicago,  202  D1.531,  i^ 

Appeals  of  New  Jersey  sustained,  and  was  held  that  if  me  ordinance  p^^ 

applied  a  statute  which  declared  that  vided  that  all  the  property  within   ^ 

in   assessing  for  the   construction   of  district  might  drain  into  the  sewer,  j^ 

trunk  sewers  the  assessment  might  be  is  not  a  v^d  objection  to  the  sp&^ri^ 

imposed  on  all  property  benefit^  and  assessment  that  future  legislation  '^^^ 

to  oe  benefited  within  tne  entire  drain-  necessary     before     the    non^uft  ii4 

age;     that    assessments    on    property  property  could  exercise  the  risht. 
therein  draining  into  the  mam  sewer        *  Keese  v.  Denver,   10  Colo.  %  ^y. 

should  immediately  become  collectible,  123:  Pueblo  v.  Robinson,  12  Colo.  ^^1 

but  that  when  the  benefit  is  prospective  Wolfif  v.  Denver.  20  Colo.  App.  X-  ^'' 

and  depends  upon  the  construction  of  Chicago,  M.  &  St.  P.  R.  Co.  v.  Ja*^®®' 

lateral  and  connecting  sewers  not  yet  ville,  137  Wis.  7.  In  District  of  Col'^-^y 

buUt,  the  assessment  should  become  a  bia  v.  Brook,  214  U.  S.  138^  149.   ^tf' 

lien  only  from  the  time  the  connecting  Justice  McKenna,  who  dehvered      "^^ 

sewers  should  be  built  and  should  draw  opinion    of   the    court,    inferred       y** 

interest  only  from  the  date  of  the  con-  power  to  compel  the  construction  ^y*  * 

fimiation   of   an    assessment   for   the  sewer  to  the  exercise  of  the  police  po*^*'?!^' 
lateral   sewer.     Central   Land   Co.   v.       It  is  within  the  power  of  the 


N.  J.  L.  142;    afT'd  65  N.  J.  L.  601;  and  sewers  at  the  expense  of  the  &I>tit- 
Seaman  v.  Camden,  66  N.  J.  L.  516.   ting  owner  and  to  cau^e  the  renio^» 
Consequently,  in  the   case   of  outly-  of  cesspools  and  the  like  from  abut^tio^ 
ing    property   the    amount    of    pros-  premises.     This  is  an  exercise  of  ttts 
pective  benefit  to  be  derived  from  the  police  power.    The  assessment  of  tbe 
construction  of  a  main  or  trunk  sewer  whole  cost  of  the  connection  upon  t^ 
may  be  immediately  ascertained,  al-  premises  connected  is  not  an  exad^^ 
though  the  pa.N'ment  of  the  assessment  of  the  power  of  eminent  domain,  or  tlf ^ 
therefor  ana  the  attaching  of  the  lien   takin^c  of  private  property  for  puhli*^ 
are  postponed.  use  without  just  compensation.     V^^ 
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§1462(807).  Same  Subject;  Scope  of  Incidental  Power. — 
Where  the  ipower  to  make  sewers  was  held  to  be  derived  as  an  inci- 
dent to  the  power  of  repairing  highways,  the  court  expressed  the 
opimon  that  the  common  council  were  not  authorized  to  construct 
sewers  for  the  mere  private  convenience  or  benefit  of  particular 
individuals;  and  that  they  could  (under  such  circumstances)  "  be 
lawfully  made  only  when  the  conunodiousness  of  the  highway  for 
its  proper  purposes,  and  its  safety  and  the  healthf ulness  of  the 
vicmity,  require  them."  ^ 

§  1463  (806).  Same  Subject;  Oontribution  to  Xzpenae  of  making.  — 
It  has  been  decided,  in  Massachusetts,  that  authority  to  make 
needful  and  salutary  by-laws,  or  perhaps  authority  to  make  regula- 
tioiis  for  the  public  health,  will,  in  the  absence  of  more  specific 
power,  authorize  a  city  to  construct  a  common  sewer,  and  to  subject 
the  owners  of  the  lots  or  land  abutting,  and  who  use  the  sewer,  to 
contribute  for  the  expenditure.  But  this  contribution  must  be 
apportioned  equally  and  fairly,  or  it  cannot  be  recovered  by  the 
dty,  rither  by  virtue  of  the  ordinance  which  imposes  it,  or  on 
m  indebitatus  count  in  the  absence  of  express  promise.  The  ap- 
portionment should  be  made  upon  the  value  of  the  land,  inde- 
'^ettdenily  of  the  buildings,  and  should  be  settled  at  the  time  of  the 
Jtuisaction;  and  an  ordinance  contravening  these  principles  and 
squiring  everj'  person  connecting  with  the  common  sewer  to  pay 
is  just  proportion  of  the  expense  of  making  the  sewer,  having 
rfeience  always  to  the  last  valuation  of  such  person's  estate  in 
t^e  assessor's  books,  previous  to  the  expenditure,  is  void  for  in- 
i^uality  and  unreasonableness.^ 

rHoner  v.  Pateraon,  67  N.  J.  L.  455,  >  Cone  v,  Hartford,  28  Conn.  363, 
{^>  In  Hunter's  Appeal,  71  Conn.  375.  In  Hitchcock  v.  Galveston,  96 
*df  Baldwin,  J.,  remarked  that  a  pay-  U.  S.  341,  the  various  provisions  of 
^t  for  the  privilege  of  using  a  sewer  the  charter  of  the  city  are  collated,  and 
^t  a  tax  on  property,  but  is  a  license  the  effect  of  them  stated  to  be  to  au- 
'  or  excise.  Where  a  city,  which  had  thorize  the  city  itself  to  construct  side- 
^^er  to  assess  the  cost  of  a  sewer  upon  walks;  and  though  the  cost  of  construo- 
Utting  property,  instead  of  doin^  so.  tion  is  to  be  defrayed  by  the  abutting 
iBed  an  ordinance  which  provided  lot-owners,  the  citv  may  collect  from 
it  connection  might  be  made  on  a  them  the  cost,  and  in  case  of  the  sale 
^dfied  pajrment  for  each  house,  it  of  any  lot  made  to  enforce  the  collec- 
a  held  that  a  person  who  connected  tion,  the  city  must  pay  to  the  owner 
I  house  with  the  sewer  after  the  the  surplus  of  any  proceeds  of  sale  ny 
^ctment  of  the  ordinance,  waived  mainin^  after  pa3rment  of  the  amount 
i  irregular  action  of  the  council,  due  to  it.  The  resort  to  the  lot-owners 
depted  the  terms  and  conditions  im-  is  to  be  after  the  work  has  been  done, 
«ed  by  the  ordinance,  and,  by  impli-  after  the  expense  has  been  incurred, 
tion,  promised  to  pay  the  amount  and  it  is  to  be  for  reimbursement  to  the 
:ed  therein.  Fergus  Falls  v.  Boen,  78  city. 
iiUL  186.  *  Boston  v.  Shaw,  1  Met.  (Mass.) 
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§  1464.  Pasrment  of  ABsessmentB  in  IiiBtalmentB.  —  To  lighten  the 
burden  upon  property  benefited  by  an  improvement  statutes  are 
frequently  enacted  making  dssessmenis  payable  in  instalments  over 
a  term  of  years.  There  seems  to  be  no  general  constitutional  ob- 
jection to  this  course,  for  the  practice  simply  amounts  to  an  ex- 
tension of  the  time  within  which  the  assessment  may  be  paid;  the 
property  owner  has  no  fundamental  or  constitutional  right  to  have 
the  payment  of  benefits  conferred  upon  his  property  by  the  im- 
provement deferred  until  a  future  period,  and  in  the  absence  of 
special  constitutional  restriction,  it  is  within  legblative  discretion 
to  say  whether  the  privilege  shall  be  secured  to  him.^  The  statute 
conferring  the  privilege  sometimes  limits  it  to  assessments  exceed- 
ing a  certain  amount,  and  denies  it  to  assessments  below  that 
amount.  It  has  been  held  that  such  a  course  is  not  unconstitu- 
tional and  void  for  want  of  uniformity  on  the  ground  that  it  denies 
to  the  property  owner  whose  assessment  is  less  than  the  prescribed 
amount  the  same  privilege  accorded  to  the  property  owner  whose 
assessment  is  over  that  amount.    The  legislature  may  divide  prop- 

130.    After  this  decisioii  the  legislature  greater  part  of  one  lot  assessed  is  lower 

of  Massachusetts  passed  an  act  (Stat,  than  the  bottom  of  the  sewer,  as  it 

1841,  ch.  cxv.  Gen.  Stats.  1860,  p.  254,  might,  and  probably  would,  be  graded 

§  4)  giving  general  authority  to  cities  so  as  to  receive  as  much  benefit  as 

to  construct  drains  or  common  sewers,  other  lots.    Downer  v.  Boston,  6  Cush. 

and  providing  ''that  every  person  who  (Mass.)  277;  s.  p.,  and  affirming  the 

enters  his   particular  drain   into   the  validity  of  the  act  of  1841,  above  cited, 

main  drain  or  common  sewer,  or  who,  see  Wrieht  v.  Boston,  9  Gush.  (Mass.) 

by    more    remote    means,    receives    a  233,  and  note  reference  to  People,  Ac. 

benefit  thereby  for  draining  his  cellar  ».  Brooklyn,  6  Barb.  (N.  Y.)  200,  which 

or  land,  shall  pay  to  the  city  or  town  was  overruled,  4  N.  Y.  419;  Patton  p. 

his   proportional   part  of   the   charge  Springfield,  99  Mass.  627. 
of  making  or  repairing  the  same,"  &c.        Sewer  taxes  apportioned  upon  the 

A  by-law  apportioning  the  assessment  value  of  lots  without  the  improvements 

for  building  a  drain  according  to  the  upon    them    held    valid.      Mason  r. 

value  of  the  lands  benefited,  independ-  Spencer,  35  Kan.  512;  Snow  v.  Rtch- 

ently  of  improvements  thereon,   was  burg,  136  Mass.  179,  183;  Gilmore  r- 

held  valid;  and  the  "remote  benefit"  Hen  tig,  33  Kan.  156;  Douglass  v.  Oaigf 

spoken  of  by  the  statute  was  consid-  4  Kan.  App.  99.    Where  a  sewer  tax 

ered   to   "mean   the   increased   value  is  to  be  borne  by  the  adjacent  property 

given  to  vacant  and  unimproved  lots  owners,  it  should  be  imposed  only  upon 

by  this  privilege  of  letting  in  drains  thoseindividuals  who  can  use  the  sewer, 

from   them  in   case  buildmgs  should  and  in  proportion  to  the  benefit  re- 

Bubsequently  be  erected.     An  assess-  ceived  from  its  construction.    Giknore 

ment  upon  the  proprietors  of  land  so  v.   Hentig,  supra;  see  also  Hentie   *• 

situatea  that  it  is,  or  may  be,  benefited  Gilmore,  33  Kan.  234  (special  tax  f<^ 
by  the  sewer  is  just  and  equal,''  al-' grading  allejrs). 
though  it  is  at  tne  time  vacant  terri-        *  Ga^e  v.  Ghicago,  216  HI.  107.  S^ 

tory.     The  proprietor  of  the  land  is  also  Hellmanr.  Shoulters,  114  (Jal.l^' 

liable   to   be   charged,    "although   he  144;    Sisson  v,  Buena  Vista  Coun'tjf 

never  actually  uses  the  drain;  perhai>s  128  Iowa,  442, 461 ;  Boehme  v.  Monro^ 

not,  if  there  is  no  prospect  of  the  possi-  106  Mich.  401 ;  Morrison  v.  Morey,  1  ^ 

bility  of  benefit.       But  it  does  not  Mo.  543;    Enckson  v.  Cass  Ooua*J^ 

invalidate    an     assessment   that    the  UN.  Dak.  494,  505. 
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rs  into  classes  according  to  the  amount  of  their  respective 
ts,  and  provide  a  method  of  payment  equal  and  uniform 
g  several  classes.^  There  is  no  implied  authority  in  a 
ty  to  make  the  assessment  payable  in  instalments  or  to 
aent  thereof.  The  power  so  to  do  must  be  conferred  by 
ture.^    It  is  within  the  power  of  the  legislature  to  fix  the 

.  Gambell,  35  Oreg.  393.  a  greater  number  of  instalments  than 
Iman  v.  Shoulters,  114  Cal.  the  statute  authorizes  must  be  taken 
)n  V,  Oregon  City,  35  Oreg.  on  the  appUcation  to  confirm  the  as- 
sessment. It  cannot  be  lu'ged  in  oppo- 
ititutionality  of  the  ''Bar-  sition  to  an  appUcation  for  judgment 
of  Indiana,  providing  for  of  sale.  Harman  t;.  People.  214  111. 
it  of  assessments  in  in-  454.  As  to  the  method  ot  division 
nd  the  issue  of  improve-   into   instalments   under   the   require- 

payable  from  the  assess-  ments  of  the  Illinois  statute  that  the 
>een  sustained  against  vari-  division  shall  be  so  made  that  the 
ns.  Adams  v.  Shelbyville,  first  instalment  shall  include  all 
;  McKee  t7.  Pendleton,  154  fractional  amounts,  leaving  each  of 
artin  v.  Wills,  157  Ind.  153;  the  remaining  instalments  equal  in 
frees,  157  Ind.  392;  Shank  amount  and  multiples  of  $100,  see 
)7  Ind.  401*  Wray  v.  Fry,   Delameter  v.   Chicago,    158   lU.   575; 

Hibben  v.  Smith,  158  Ind.   Latham    r.    Wihnette,    168    111.    153; 

Pittsburg  Plate  Glass  Co.,  Walker  v.  People,  170  lU.  410;  Parker 
9;  Pittsburgh,  C,  C.  &  St.  ».  LaOrange,  171  lU.  344:  Gross  i;. 
.  Taber,  168  Ind.  419.  Grossdale,   176   111.  572;  Danforth  v. 

V.  People,  161  lU.  89;  Hinsdale,  177  111.  579;  Hinsdale  v. 
Test  Chicago,  162  111.  280;  Shannon,  182  111.  312;  Gage  v.  Chicago, 
^est  Chicago,  162  111.  287;  195  lU.  490.  Purchaser  held  to  take 
est  Chicago,  164  111.  196;  subject  to  an  assessment  payable  in 
V.  Cadle,  166  111.  487;  instalments,  and  to  the  agreement  of 
V.  Johnston,  170  111.  336;  his  vendor's  predecessor  in  title  to  pay 
People,  173  111.  123;  Mason  in  instalments  and  waiving  objection 

178  lU.  499;  Corliss  v,  to  legality  in  consideration  of  a  for- 
irk,  132  Mich.  152.  bearance  to  demand  pa3anent  at  once. 

ngton,  it  is  held  that  legis-  Talcott  v,  Noel,  107  Iowa,  470.  As  to 
rion  may  be  made  for  the  when  lien  attaches  for  successive  in- 
'  an  assessment  in  instal-  stalments  under  the  practice  in  Ohio 
out  issuing  bonds.  Heath  and  the  rights  of  a  purchaser  of  the 
20  Wash.  342.  property,    see    Makley  v.  Whitmore, 

authorizing    the  extension  61  Ohio  St.  587.    An  ordinance  levying 

for  the  pa3anent  of  local  an  assessment  payable  in  five  annufiil 

construed  as  permissive  instalments  held  defective  because  it 
lot  mandatory.  State  v.  did  not  fix  the  time  when  the  instal- 
,  65  Minn.  298.  The  power  ments  fell  due.  Dallas  v.  Emerson 
le  whether  an  assessment  (Tex.  Civ.  App.),  36  S.  W.  Rep.  304. 
)aid  in  instalments  or  in  It  is  sufficiently  definite  to  fix  the  time 
be  vested  under  the  statute  of  payment  of  the  deferred  instalments 
unon  council.  Conde  v.  from  the  confirmation  of  the  assess- 
,  164  N.  Y.  258.  Where  ment.  Davis  v.  Litchfield,  155  111.  384. 
%  has  divided  a  special  A  holder  of  an  assessment  certifi- 
into  a  certain  number  of  cate,  or  voucher,  takes  it  subject  to  the 

the  county  court  con-  statutory  right  of  a  property  owner 
assessment  has  no  power  to  pay  deferred  instalments  in  advance, 
that  it  be  paid  in  fewer  without  interest;  Wihnette  v.  People, 

Phelps  V.   Mattoon,  177  214  111.   107;  and  also  subject  to  an 
ichael  v.  Mattoon,  172  111.   agreement  or  right  conferred  by  ordi- 
nance and  the  certificate  on  the  prop- 
Is,  the  objection  that  the  erty  owner  to  postjwne  the  payment 
a  improperly  divided  into  of  the  assessment.     Talcott  v,  Noel, 
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rate  of  interest  upon  the  deferred  instalments/  and  the  pos^n 
instahnents  do  not  bear  interest,  at  least  before  maturity,  unk 
the  statute  expressly  provides  that  they  shall.'  For  the  purpc 
of  precluding  the  property  owner  from  attacking  the  validity 
the  assessments,  or  of  such  instalments  as  may  be  owing,  in  soi 
States  the  right  to  pay  in  deferred  instalments  is  conferred  as 
matter  of  favor  upon  the  application  of  the  property  owner  and  up 
his  promise  in  writing,  in  consideration  of  the  right  to  make  t 
deferred  payments,  that  he  will  not  make  any  objection  to  the  leg 
ity  or  regularity  of  the  assessment  and  will  pay  the  same  with  inten 
thereon.'     In  other  cases  the  right  to  question  the  validity  of  t 

107  Iowa,  470.    Where  the  statute  au-  the  property  and  thereby  creatinf 
thorized  the  city  council  to  direct  that  hen  naving  priority  over  other  li 
the  assessment  be  paid  in  instahnents,  and  incumbrances  does  not  make 
it  was  held  that  the  property  owner  assessment  due  and  payable  when 
might  anticipate  the  maturity  of  the  statute  provides  for  payment  in  ins 
de^rred  payments  and  pay  m  gross,   ments.    Mall  v.  Porthmd,  35  Ore^. 
with  accrued  interest  to  the  date  of  The  property  owner  is  not  aggne 
payment.    McGilvery  v.  Lewiston,  13  bv  the  levy  of  less  than  the  amo 
Idaho,  338;  Blackwell  v.  Coeur  D'Alene,   of  interest  fixed  by  statute,  and  can 
13  Idaho,  357.   Where  a  statute  limited  object  to  the  assessment  on  that  grou 
the  amount  of  the  special  assessment  Bradford  v,  Pontiac,  165  111.  612,  i 
which  might  be  levied  against  any  prop-        Where  a  statute  authorizes  the 
erty  owner  in  any  one  year  to  five  per  lection  of  interest  on   deferred  p 
cent  of  the  value  of  the  lands  assessed,   ments,  but  fculs  to  prescribe  the  t 
it  was  held  that  the  gross  amount  or  or  manner  of  payment  of  interest, 
an  assessment  payable  in  instahnents  city  council   may,   by  ordinance, 
could  not  exceed  the  prescribed  limit,   quire  the  interest  to  be  paid  annus 
The  fact  that  the  statute  authorized   McGilvery  v.  Lewiston,  13  Idaho, « 
payments  in  annual  instalments,  and  351.  Assessment  vouchers  issued  to 
that  each  annual  payment  was  within  contractor  for  the  portion  of  the  < 
the  limit,  was  held  to  be  immaterial,  of  the  improvement  which  is  payj 
Corliss  V.  Highland  Park,  146  Mich,  by  the  citv  in  instalments   draw 
597.    Where  a  city  is  authorized  on  the  terest  in  tne  same  manner  as  ine 
petition   of   the   property   owners   to  ments  payable  by  individual  prop< 
assess  on  the  ten  year  plan  and  makes  owners.     Chicago  v.   People,  215 
a  levy  at  the  credit  rate  by  an  ordinance  235.    Under  a  statute  directing  as 
reciting  that  a  petition  had  been  pre-  ments  to  be  divided  into  twenty  am 
sented,  when,  in  fact,  no  petition  was  instalments,  and    one    instalment 
presented,  the  court  held  that  the  as-  be   assessed    yearly   against   the 
sessment  was  not  void,  but  merely  an   "with   interest,"    the   interest   to 
excessive  levy  so  far  as  it  exceeded  the  added  to  the  assessment  in  each  ^ 
cash  rate,  which  was  also  set  out  in  is  only  the  interest  on  the  assessn 
the  ordinance.     Thompson  v.  Lexing-  payable  in  that  year,  and  not  on 
ton,  104  Ky.  165.  whole  assessments  then  remaining 

1  Hulbert  i;.  Chicago,  213  111.  452;  paid.  Matter  of  Hagemeyer,  113N 
Hulbert  v.  Chicago,  217  111.  286.  See  App.  Div.  472.  For  statute  provi( 
also  Gage  v,  Chicago,  216  111.  107.  for  the  pa3anent  of  interest  on  the 

'  Matter  of  Hagemeyer,  113  N.  Y.  stalments  of  an  assessment  from 
App.  Div.  472;  Mall  v.  Portland,  35  time  of  the  confinnation  of  the  asE 
Oreg.  89.  Interest  does  not  be^  to  ment,  see  People  v.  Weber,  164  III.  4 
run  Defore  the  maturity  of  the  mstal-  •  This  is  the  method  adopted 
ment,  in  the  absence  of  a  statutory  the  Barrett  Law  of  Indiana.  See  8 
direction  to  the  contranr.  Connor  v.  v.  Hayes,  162  Ind.  548.  It  is  conn 
Paris,  87  Tex.  32.  Docketing  the  tional.  Quill  v.  Indianapolis,  124  1 
aggregate  of  the  instalments   against  292;    Sisson  v,  Buena  Vista  Coui 
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issessmeDt  is  subject  to  special  limitations^  e.  g.,  a  period  of  three 
mootb  after  the  making  of  the  assessment  or  the  issuance  of  improve- 
ment certificates/  and  under  the  Illinois  statute  the  voluntary 
payment  of  an  instalment  is  an  assent  to  the  confirmation  of  the 
issessment  and  estops  further  attack  by  the  property  owner.^ 
Under  the  practice  usually  adopted  the  completion  of  the  im- 
provement b  followed  by  the  issuance  of  an  improvement  certifi- 
cate, voucher,  or  bond  to  the  contractor  representing  the  cost  of 
the  improvement,  or  that  part  thereof  which  is  payable  from  prop- 
erty benefited.  After  the  issuance  of  this  certificate  or  bond,  the 
municipality  becomes  simply  a  statutory  trustee  for  collection  of 
the  money  for  the  benefit  of  the  holder.  For  his  benefit  the  right 
is  frequently  conferred  to  foreclose  the  lien  of  the  assessment  in 
the  event  of  a  default  in  the  payment  of  one  of  the  instalments.' 

128  Iowa,  442,    If  the  property  owner  662;  Hayes  v.  Shirk,  167  Ind.  569,  578; 

Cub  to  file  the  agreement,  the  assess-  Jones  Co.  v.  Perry,  26  Ind.  App.  554. 
nieDtmaybe  collected  in  ffoea,    Pitt»-        ^  This  is  the  provision  of  §  989  of 

iHUfh,  C,  C.  &  St.  L.  R.  Co.  V.  Taber,  the  louxi   Code.    This  provision  is  not 

168  Ind.  419.      The   person   signing  retroactive  and  only  applies  to  assess- 

the  agreement  is  estopped  to  challenge  ments  made  and  improvement  certifi- 

the  authority  of  the  city  council  to  cates  or  bonds  issued  after  its  adoption 

Older  the    improvement.      Richcreek  in  1897.   Waples ».  Dubuque,  116  lowa, 

V.  Mooraian,  14  Ind.  App.  370.    The  167;  Qtizens'  State  Bank  v.  Jess,  127 

stipulation  is  binding  on  the  property  Iowa,  450. 

owner  although  the  city  may  not  have        *  Downey  v.  People,  205  111.  230; 

the  power  to  make  the  assessment  pay-  McDonald   v.    People,    206    HI.    624. 

able  in  instalments.    Taloott  v,  Noel,  To    the    same    effect,    Thompson    v. 

107  Iowa,  470,  473.    By  the  charter  of  Mitchell,  133  Iowa,  527;    Harwood  v. 

the  dty  of  Denver,  Coforado,  a  person  Donovan,  188  Mass.  487,  490.     But 

who  fails  to  pay  the  entire  assessment  compare  Robinson  v,  Burlington,  50 

within  thirty  dajrs  after  it  is  levied  is  Iowa,  240.    But  not  when  the  descrip- 

eondusively  presumed  to  have  elected  tion  of  the  property  assessed  is  void, 

to  pay  the  same  by  instalments.    The  Upton  v.  People,   176  111.  632.     Vol- 

charter  also  provides  that  all  persons  untary  payment   of    two   inst^ments, 

<^ng  to  pay  an  assessment  by  instal-  with    other    circimistances,    held    to 

ni€nt«  are  precluded  from  questioning  estop    owner  from  attacking  validity 

the  validity  of  the  assessment.     It  has  of  assessment.    Lexington  v.  Bowman, 

own  held  that  these  provisions  are  con-  119  Ky.  840.    A  judqment  determining 

jtitutional  and  valid.    Denver  v.  Camp-  the  validity  or  invahdity  of  an  instal- 

b^«33Co1o.  162;  Jackson  v.  Denver,  mcnt  is  res  adiudicaia  and  conclusive 

41  Colo.  362.    The  voluntary  execution,  as  to  the  validity  or  invalidity  of  in- 

P^'^Buant  to  statute,  of  an  agreement  stalments  subsequently  becomins  pay- 

?JJw\Tnj;  objection  to  all  irregularity  and  able.    Marklcy  y.  People.  171  iff.  260; 

?%ality  in  the  proceedings,  and  agree-  Gross  p.   People,    193   111.   260.     But 

yg  to  pay  the  assessment,  is  held,  in  compare  Young  v.  People,  171  111.  299. 

'lyiiana^  to  be  an  original  undertaking.  See  also  Gage  v.  People,  213  lU.  410. 

wd  upon  the  execution  thereof  the  Treat  v,  Chicago,  125  Fed.  Rep.  644; 

lot  owner  becomes  individually  liable  s.  c.  130  Fed.  Rep.  443. 

L  *^y  deficiency   arising   from   the        •  For  the  practice  and  procedure  in 

Jfe  of  the  property  on  the  foreclosure  Indiana  in  actions  by  the  holders  of 

^  the  hen,  although  the  statute  does  improvement  bonds   to   foreclose  the 

^  otherwise  impose  any  liability  on  lien   of    the   special    assessment,    see 

^  lot  owner  for  the  cost  of  the  im-  Lewis  v.  Albert^on,  23  Ind.  App.  147; 

povement.     Wayne  County  Savings  Pittsburg,  <fec.  R.  Co.  v.  Fish,  158  Ind. 

B«Qk  p.  Gas  City  Land  Co.,  156  Ind.  525;   Scott  v.  Hayes,  162  Ind.  548. 
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When,  as  is  sometimes  done,  the  assessment  is  based  on  an  esti- 
mate of  cost  made  in  advance  of  the  actual  construction  of  the 
work,  the  city  cannot  enforce  the  instahnents  remaining  unpaid 
after  completion,  if  previous  instahnents  which  have  been  paid 
are  sufficient  to  pay  for  the  actual  cost  of  the  work,  whidi  has 
proved  to  be  less  than  the  estimate/  The  time  when  the  lien  of 
the  assessment  accrues,  and  the  extent  thereof,  the  manner  of 
enforcing  payment  of  the  entire  assessment  for  default  in  the  pay- 
ment of  an  annual  instalment,  and  the  applicability  and  effect  of 
statutes  of  limitations  are  necessarily  dependent  upon  the  pro- 
visions of  the  statutes  imposing  the  assessment.^ 

§  1465  (810).  Power  to  make  Oontracts  for  Local  Improyements. — 
Power  to  a  municipal  corporation  to  make  local  improvements, 
though  the  expense  be  directed  in  the  constituent  act  to  be  assessed 
upon  the  property  benefited,  gives  the  corporation,  in  the  absence 

*  People  V,  McWethy,  165  111.  222;  an  owner  is  given  the  right  to  reqoesk 
Bloomington  v.  Blodgett,  24  Dl.  App.  that  he  be  allowed  to  pay  the  cost  of  an 
650.  improvement  by  instalments  and  he 

'  Where  a  statute  provided  that  a  has  made  no  such  request,  but  the  dty 
special  assessment  shall  be  payable  itself  adopts  that  plan  and  issues  in- 
in  yearly  instalments  of  five  per  cent  stalment  warrants,  its  action  does  not 
of  the  whole  amount,  togetner  with  extend  the  j96ri(x;{o//mi(a/ian«beyood 
seven  per  cent  interest  on  the  whole  five  years  from  the  completion  of  the 
amount  unpaid  in  any  year,  "which  work.  Lexington  v.  Crosthwaite  (Ey.)) 
yearly  instalment  and  mterest  shall  78  S.  W.  1130. 
be  levied  and  collected  with  the  annual  Time  when  sale  might  be  had 
taxes  upon  the  property  so  assessed,"  held,  under  the  statute,  to  be  after 
it  was  held  that  it  is  not  contemplated  maturity  of  the  final  instalment,  al- 
that  there  shall  be  more  than  one  as-  though  the  statute  provided  that  the 
scssmcnt  entered  upon  the  assessment  whole  assessment  should  be  inune- 
roll,  the  right  given  being  merely  a  diately  due  and  payable  in  case  d 
privilege  to  the  property  owner  to  default  in  any  instalment.  Poillon  r. 
divide  his  pajonents,  if  he  so  desires.  Brunner,  66  N.  J.  L.  116,  affd  67 
People  V,  Metz,  134  N.  Y.  App.  Div.  N.  J.  L.  353.  For  method  of  sale  for 
533.  Assessment,  though  payable  in  past  due  instalments,  see  Clifton  v- 
instalments,  held  to  he  a  lien  from  the  Schneider,  106  Ky.  605.  Duration  d 
date  of  the  ordinance  levying  the  as-  lien  of  assessment  payable  in  instal- 
sessment.  Sanders  v.  Brown,  65  Ark.  ments  in  New  Jerney,  see  Voorhees  r. 
498.  Although  the  statute  provides  North  Wildwood,  75  N.  J.  L.  463.  A 
that  the  entire  assessment  shall  become  provision  which  makes  the  entire 
due  in  case  of  default  in  the  payment  assessment  due  and  payable  in  cass 
of  any  instalment,  the  statute  of  lim-  of  default  in  the  pa^'ment  of  an  in- 
italions  only  commences  to  run  from  stalment  b  waived  by  accepting 
the  maturity  of  the  last  instalment  pa3anent  of  past  due  instahnenta 
according  to  the  terms  of  the  contract,  Keclamation  District  v.  Hall,  131  CaL 
and  irrespective  of  previous  defaults.  662.  But  see  contra^  Marion  Bond  Co. 
Gilsonite  Const.  Co.  v.  Arkansas-  v,  Blakeley,  30  Ind.  App.  374.  Cod- 
McAlester  Coal  Co.,  205  Mo.  49  struction  of  statute  TnoJnng  entire  as* 
(disapproving  Bumes  v,  Ballinger,  76  sessment  due  and  payable  for  default 
Mo.  App.  58).  See  also  Roes  v.  Gates,  in  payment  of  instalments,  see  Jaicks  v* 
183  Mo.  338;  Barber  Asphalt  Pav.  Co.  Merrill,  201  Mo.  91. 
V.  Mescrvey,  103  Mo.  App.  186.   Where 
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ovisions  evincing  a  different  legislative  intent,  the  implied 
r  to  make  general  contrdcts  therefor}  As  to  agreements  made 
jen  the  corporation  and  a  contractor  to  do  the  work,  the 
ere  or  property  owners  on  whom  the  expense  falls  are  not 
»,  but  are  usually  brought  into  direct  relation  with  the  pro- 
Qg  for  the  local  improvement  for  the  first  time  when  the  assess- 
is  made.  The  assessment  is  a  tax  levied  by  the  corporation 
property  to  defray  the  expense  of  the  improvement,  and  the 
»  collect  it  (though  brought  by  the  contractor  under  author- 
iven  for  that  purpose)  has  been  held,  though  not  invari- 
to  be  ^^  svbject  of  setroff  or  counter-claim}    But  although 

tiimming  v.  Brooklyn,  11  Paige,  share  of  the  cost  of  a  street  improve- 
.),  596;  Mayer  v.  New  York,  63  ment.  Ball  v.  Balfe,  41  Ind.  221;  anUt 
455,  459;  Lutes  v.  Briggs,  64  §§  793,  801,  819,  825;  post,  §  1467. 
.  404;  Hitchcock  v,  Galveston,  Where  a  city  contracts  to  pave  a  street 
S.  341;  Galveston  v.  Heard,  54  and  to  pay  the  contractor  by  assi^ 
120;  Jones  v.  Holzapfel,  11  Okla.  ment  of  assesmient  bills,  the  abutting 
15,  quoting  text.  owners  may  make  defence  upon  the 
power  vested  in  the  city  au-  character  of  the  work  done,  although 
es  to  provide  b^  ''general  or-  not  nominal  parties  to  the  contract. 
«"  for  the  gradm^  and  paving  Erie  City  r.  Butler,  120  Pa.  St.  374. 
eets,  without  passmg  a  special  Under  the  Constitution  of  Illinois 
nee  in  the  particular  case,  does  which  ^ves  to  cities  "power  to  make 
opower  them  to  grade  and  pave  local  improvements  ...  by  special 
treet  or  part  thereof,  for  the  taxation  of  contiguous  property  or  other- 
convenience  generally,  or  for  wise,''  an  act  authorizing  the  cost  of  a 
tnefit  of  the  whole  city,  without  sidewalk  to  be  recovered  of  the  adjar 
notive  or  purpose  of  special  cent  lot>-owner  hy  suit  at  law  is  void. 
t  to  property  in  the  immediate  Craw  v.  Tolono,  96  111.  255;  Virginia 
y,  and  to  assess  the  cost  of  the  v.  Hall,  96  111.  278;  anU,  §§  1439. 1453. 
upon  the  owners  of  such  prop-  In  Bodley  v.  Finley's  Exr,  111 
Bums  V.  BiJtimore,  48  Md.  Ky.  618,  quoting  the  t€xt,  it  was  held 
Construction  of  statute  author-  that  a  set-^ff  might  he  pleaded  against 
dJby  to  assume  assessments  in  a  contractor's  claim  in  an  action  to  en- 
eration  of  release  by  owner  of  force  the  lien  for  the  cost  of  a  street 
for  damages  growmg  out  of  improvement.  Recognizing  the  im- 
ding,  see  Atkinson  v,  Newton,  position  of  special  assessments  to  be 
lass.  240;  Bell  v,  Newton,  183  an  exercise  of  the  sovereign  power  of 
481.  See  also  Green  v.  Everett,  taxation,  the  court  said:  "But  is  any 
laas.  147;  Aspinwall  v.  Boston,  public  policy  violated  in  permitting 
[ass.  441.  a  set-on  against  the  claim  of  a  con- 
[immelmann  v.  Spanagel,  39  Cal.  tractor  in  whose  favor  this  govem- 
Same  v,  Cofran,  36  Cal.  411;  mental  power  has  been  exercised?  In 
sr  V.  Risdon,  lb.  239;  Emery  v.  such  case  a  contract  is  entered  into  by 
^rancisco  Gas  Co,  28  Cal.  345;  the  municipality,  on  behalf  of  the 
V.  Smith,  133  Cal.  102;  Bur-  abutting  property  holders,  with  a 
1  V,  Palmer,  67  Iowa,  681.  See  contractor,  for  the  making  of  the 
m  V,  Eyermann,  5  Mo.  App.  improvement.  Under  the  statute  this 
Sargent  v,  Tuttle,  67  Conn.  162.  is  neld  to  give  the  contractor  a  lien 
defence  good  against  the  city  is  upon  such  property  for  the  contract 
igainst  the  contractor.  St.  Louis  price  of  the  work.  If,  when  he  seeks 
smens,  36  Mo.  467,  469.  See  to  enforce  his  lien,  the  property  holder 
Q  0.  McNamara,  77  Mo.  App.  1.  is  permitted  to  set  off  a  demand 
tire  is  no  reason  whv  real  estate  against  him,  this  does  not  in  any  wise 
ing  to  a  person  under  such  dis-  interfere  with  the  exercise  of  the  gov- 
'  would  not  be  assessed  for  its  emmental  power,  nor  with  the  progress 
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the  property  owners  are  not  privies  or  parties  to  such  contracts, 
yet,  to  a  certain  extent  and  in  a  substantial  sense,  the  munici- 
pality is,  sub  mode,  their  representative  in  law;  and  since  the 
burden  to  pay  rests  upon  them,  they  have  a  right  to  insist  od 
a  faithful  performance  of  the  contract,  and  the  corporate  authori- 
ties cannot  arbitrarily  and  without  reason  dispense  with  such 
performance  to  the  prejudice  of  the  abutter.^ 

The  carrying  out  of  a  public  improvement,  including  the  mak- 
ing of  the  contract,  the  supervision  of  the  work  done  thereunder, 
and  the  determination  whether  the  terms  of  the  contract  have 
been  fulfilled,  unless  otherwise  provided  by  statute,  of  necessit}' 
devolve  upon  the  common  council,  the  board  of  public  works,  or 
other  appropriate  local  authority  having  charge  of  the  improve- 
ment. Sometimes  that  duty  is  so  devolved  in  express  terms.  When 
the  duty  is  expressly  devolved  upon  the  local  authorities,  or  when 
it  rests  upon  them  of  necessity  and  the  statute  does  not  otherwise 
provide,  the  acceptance  of  the  improvement  by  the  appropriate  local 
authorities  acting  in  good  faith  and  within  the  scope  of  their  powers 
after  the  completion  of  the  work,  is  conclusive  upon  the  property 
owner,  so  far  as  the  character  of  the  work  done  and  the  materials 
used  is  concerned;  and  in  the  absence  of  fraud,  or  possibly  of  plain 
mistake,  the  property  owner  cannot  defend  a  suit  to  enforce  the 
assessment  upon  the  groimd  that  the  work  was  not  done  according 
to  the  contract.*    But  this  principle  only  properly  applies  when 

of  the  improvement.     This  claim  is   not  having  their  origin  in  the  exercise 
not  one  by  the  government,  or  by  the   of  governmental  power." 
municipahty  in  the  exercise  of  delo-        ^  Bond  v.  Newark,  19  N.J. Eq. 376; 
gated  governmental  power.     It  is  a   Liebstein  v.  Newark,  24  N.  J.  Eq.  200; 
private  claim,  for  the  enforcement  of   Schmnm  v,  Seymour,  76.  143;  Lake  r. 
which  a  statutory  lien  is  dven.    The   Williamsburg^  4  Denio  (N.  Y.)|520, 
only  ground  of  public  policy  against   523;  St.  Louis  &.  Clemens,  36  Mo.  467; 
the  allowance  of  such  a  set-off  would   Saxton  v.  Beach,  50  Mo.  488;  but  see 
be  the  possibility  that  a  prospective   Murray  v.  Tucker,  10  Bush  (Kv.),  240. 
contractor  indebted  to  one  or  more   As  to  the  liability  of  the  municipal  cor- 
abutting  property  holders  might  either   poration  to  the  contractor,  see  chapter 
refrain  from  bidding  or  make  a  higher   on  Contracts,  anUj  {  825. 
bid  than  he  would  make  if  such  set-off        •  Emery  v.  Bradford,  29  CaL  75; 
were  not  allowed.    This  objection  does   Cochran    v,    CoUins,    29    Gal.   129; 
not  seem  to  us  very  forcible,  for  we   Ricketts  v,  Hyde    Park,  85  IH.  H^' 
must    assume    that    each    contractor   113;    Haley  v,   Alton,    152    ID.  113: 
knows  of  the  existence  of  all  legal  do-   Chicago  v.  Sherman,  212  111.  4^;  I^ 
mands  against  him,   and  we  cannot   &  Talbott   Stone   Co.   r.   DonaldsoDi 
assume  that  he  intends  to  avoid  their   162  Ind.  481,  485;    Robinson  v.  Val" 
payment.     We  reach  the  conclusion,   paraiso,  36  Ind.  616,  619;   McEncnev 
therefore,   that  on   proper  showing  a  v.  SuUivan,  125  Ind.  407,  410;  DePuy 
setroff  may  he  aUowed  against  a  claim  v.  Wabash,  133  Ind.  336;  Robinson  r* 
for  street  improvement  in  such  cases   Valparaiso,  136  Ind.  616;    Blooming- 
as  it  would  be  allowed  against  the  as-   ton  v.  Phelps,  149  Ind.  596;  Cason  f« 
sertion  of  other  liens  upon  property   Lebanon,    153  Ind.  567;    Gorman  t. 
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le  improvement  is  constructed  in  substantial  conformity  to  the 
oprovement  provided  for  by  the  ordinance  and  contracted  for. 

ale,  157  Ind.  205;  Darnell  v,  Keller,  accepting  the  work  before  it  was  oom- 

IIiid.App.  103;  nolloran  0.  Morman,  pleted,  than  by  a  statutorjr  app^; 

'  Ind.  App.  309;  Ferguson  v,  Coffey-  oy  failing  to  appeal,  the  objection  is 

De,  77    kan.    391;     Hendeison    v,  waived.    Emery  v,  Bradford,  29  Cal. 

unbert,  14  Bush  (Ky.),  24;    White-  75;    Nolan   v.   Reese,   32    Cal.   485; 

Jd  V.  Hippie  (Kv.).  12  S.  W.  Rep.  Chambers  v.  Satterlee,  40  Cal.  497, 

0:  Joyes   v,    Shadbum    (Ky.),    13  498;     Himmelmann    v.    Hoadley,    44 

W.  Rep.  361;    Bogard  v.  O'Brien  Cal.  213;    Dorland   v.  McGlynn,  47 

;y.),  20  8.  W.  Rep.  1097;   Purdy  v.  Cal.  47;  Dyer  v.  Parrott,  60  Cal.  551; 

nke   (Ky.).   32  S.   W.    Rep.  939;  Boyle  v,  Hitchcock,  66  Cal.  129;  Jen- 

ki  r.  Woods  (Ky.),  45  S.  W.  Rep.  nings  v,  Le  Breton,  80  Cal.  8,  11.    As 

6;  Barker  v.  Tennessee  Pav.  Brick  to  fraud  in  the  performance  of  con- 

).  (Ky.),  71  S.  W.  Rep.  877;  Ever-  tract,  see  McVerry  v.  Kidwcll,  63  Cal. 

le  9.  Walsh  (Ky.),  76  S.  W.  Rep.  246;    Santa  Cruz  Rock  Pav.  Co.  v. 

8;  Bakirick  v.  Cast  (Ky.).  79  S.  W.  Bowie,  104  Cal.  286.    Semble,  that  if 

sp.  212;  Kelly  v,  Chad  wick,  104  La.  the  dty  permitted  fictitious  items  to 

9;   Baltimore   v,   Raymo,   68   Md.  be  included  in  the  contractor's  claim 

0;  Motz  0.  Detroit,  18  Mich.  495,  on  which  the  assessment  is  based,  it 

5;  Dixon  v.  Detroit,  86  Mich.  516;  would  operate  as  a  fraud  on  the  prop- 

uper  9.  Grand  Rapids,   105  Mich,  erty    owners,    requiring    a    court    of 

1;  Caaa  Farm  Co.  v.  Detroit,  124  equity    to    vacate    the    assessment. 

KA.  433,  439;   State  v.  Jersey  Qty,  Dixon  v,  Detroit,  86  Mich.  516,  520. 

N.  J.   L.    441,  449;    Chance   v.  See  also   Matter  of  Livingston,   121 

itlind,  26   Oreg.  286;   Shannon  v,  N.    Y.    94.      The  fraud   which    will 

rtland,  38   Oreg.  382,  401;   Duni-  vitiate  an  assessment  must  be  fraud 

y  V.  Portland,  47  Oreg.  103;  Mich-  in  the  act  of  acceptance  by  the  mu- 

r.  Portland,  53  Oreg.  547;   Hughes  nicipal  authorities:  the  fact  that  the 

Portland,  53  Oreg.  370;  Berwind  v.  work   was   fraudulently   done   is   not 

Iveston  &  H.  Inv.  Co.,  20  Tex.  Civ.  sufficient.     Darnell  v.  Keller,  18  Ind. 

p.  420;  Elma  v,  Carney,  9  Wash.  App.  103. 

I;   North  Yakima  v,  Scudder,  41  In  Taylor  v,  Wapatoneka,  26  Ohio 

ish.  15,  22j    Faas  v,  Seehawer,  60  Cir.  Ct.  R.  285,  it  was  held  that  where 

B.  525  (claim  that    the   certificate  a  street  improvement  was  not  prop- 

d  because  work  not  done  within  erly   completed   the   collection  of  an 

te  limited  by  contract).     See  also  assessment  therefor  would  be  enjoined 

)ple  V.  Church,  192  111.  302.  until  the  defect  was  remedied  without 

ui  lUincis,  an  injunction  will  not  cost  to  the  abutting  property  owner, 

le  to  restrain  the  collection  of  an  In  Mason  v.  Des  Momes,   108  Iowa, 

easment   on   the   ground   that   the  658,  it  was  held  that  the  fraud  of  a 

ttractor   has    not    constructed    the  contractor  in  failing  to  use  a  proper 

provement  in  compliance  with  the  amount  of  cement  m  constructing  the 

itract  and  ordinance.    The  property  curbing,  combined  with  the  failure  of 

wt  may  have  mandamus  to  compel  the  proper  authorities  to  discover  the 

i  city  to  perform  the  work  in  ac-  defect,  vitiated  the  acceptance  of  such 

dance  with  the  ordinance,  and  an  portion   of   the   street   and   rendered 

unction  may  issue  to  restrain  the  void  the  assessment  of  the  property 

f  from  improperiy  paying  the  con-  abutting    thereon,    althou^    the    au- 

ctor.     Callister    v,    Kochersperger,  thorities    were    not   guilty    of   actual 

i  m.    334;     Heinroth    v.    Kocher-  fraud.     See  also  Carthan  v.  Lane,  69 

ager,  173  111.  205;  Oaft  v.  Kocher-  Iowa,  384.    A  certificate  signed  by  a 

(Ser,    173    111.    617;     Shannon    v.  clerk  in  the  office  of  the  city  engineer 

isdaie,   180  111.  202;    Lawrence  v.  of  the  completion  of  the  street  work 

pie,  188  m.  407.  ^  held  insufficient,  under  statutory  re- 

ui  CalifamiOj  it  is  held    that  the  quirements,  to  sustain  the  lien  of  an 

perty  owners  have  no  other  remedy  assessment  upon   the  lands   assessed, 

the  failure  of  the  contractor  to  Rauer  v.  Lowe,  107  Cal.  229.    A  street 

iplete  the  work,  or  for  misconduct  assessment    is    prima   facie    evidence 

'oe  city  officials  in  approving  and  that  the   contractor  has  fulfilled   his 
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The  authorities^  under  the  usual  powers  conferred  ui)onthem,  can- 
not contract  for  an  improvement  of  one  kind  and  then  accept  an 
entirely  different  kind  and  attempt  to  levy  an  assessment  therefor.^ 

§  1466  (811).  Same  Subject  ;  Conditions  Precedent  to  Abntter*! 
Liability.  —  To  entitle  a  municipal  corporation  to  recover  from  the 
abutter  the  expense  of  constructing  a  sidewalk,  or  other  local  un- 
provement^  it  rnvM  substantially  comply  vrith  all  conditions  precedent^ 

contract    to   the   satisfaction   of   the  Whidden,  191  III.  374;  Gage  p.  People, 
superintendent  of  streets  in  the  ab-   193  111.  316  (dirt  roadway  substituted 
sence    of    other    evidence;     and    the  for  graded  and  macadami^  roadway); 
prima  facie  character  of  this  evidence  Young    v.    People    196  111.  603,  605; 
IS  not  overcome  by  a  certificate  of  the  Chicago  v.  Nodeck,  202  111.  257,  273; 
city  engineer  that  the  grading  was  not  Chicago  v.  Ayers,  212  111.  59;  McCain 
done  to  the  official  line  and  grade,   v,  Des  Moines,  128  Iowa,  331;  Fetter 
Buckman  r.   Landers,    111    Cal.   347.  v.  Allen  (Ky.),  54  S.  W.  Rep.  174  (im- 
When  a  superintendent  of  streets  has  provement  made  at  a  place  other  than 
certified  upon  the  face  of  the  assess-  that  provided  by  the  ordinance  there- 
ment  that  work  has  been  done  and  for);  Scranton  v.  Bush,  160  Pa.  499 
materials   furnished   under  his  direc-    (grading  done  not  according  to  ordi- 
tion  and  to  his  satisfaction,  he  cannot  nance,  but  according  to  another  grade 
thereafter   qualify    his    certificate    by  fixed  dv  the  dty  engineer  without  au- 
suhsequently  endorsing  on  the  assess-  thority).     See   also   Independence   r. 
ment  a  statement  that  the  work  was  Gates,  110  Mo.  374.     Abtttting  mmen 
accepted  by  the  common  council,  and  held  to  be  entitled  to  enjoin  the  usu- 
had  not  been  under  his  control  and  ance  of  assessment  certificates  to  con- 
supervision  and  was  not  accepted  by  tractor  who  has  failed  to  perfonn  the 
him.    Hadley  r.  Dague,  130  Cal.  207.   work  in  compliance  with  the  contract 
In  Haisch  r.  Seattle,  10  Wash.  435,   Wingert  v.  Ilpton,  134  Iowa,  97.    It 
where  it  appeared  that  a  street  was  has  been  held  that  although  the  actioo 
in  a  worse  condition  after  an  attempted  of  a  city  council  in  accepting  the  work 
impro\*«nent   than    before,   and    the  of  a  contractor  for  public  municipal  un- 
property  adjoining  was  therefore  dam-  provements  which  has  not  been  fully 
aged  izistead  of  unproved;    that  the  executed  on  account  of  d^ective  ms- 
pioperty    holders    remonstrated    time  terial  used  or  full  compliance  with  the 
and  time  again  with  the  authorities  plans  and  specifications  for  the  work 
against  the  manner  in  which  the  work  would  be  conclusive  against  collateral 
i^-as  being  conducted,  but  no  atten-  inquiry  by  a  person  whoee  property  has 
:ion  was  paid  to  the  remonstrances,  been  assossea  to  pav  for  the  same  in 
an^l  that  tne  defects  in  the  work  were  resisting  the  tax,  when,  instead  of  a 
orvn  and  notorious,  it  was  held  that  defective    construction  of   the  work. 
the  oiiy  must  be  presumed  to  have  there  has  been  failure  to  do  the  work 
taken  notice  of  the  same,  and  that  provided   for   and   contracted  to  be 
I  ho    aiijoining    property   holders    were  done,  it  is  quite  a  di^erent  matter. 
''.K<  ^siopfkti  to  deny  the  validity  of  and  where  a  city  has  contracted  for  a 
the  assesii^ient  e\'en  though  the  work  continuous  line  of  sidewalk  and  a^ 
had    Ix^n    accepted    by    the    proper  cepts  the  construction  only  of  a  po'" 
authorities.  tion  thereof,  leaving  intervening  si»c« 

»  Si*hneider  r.  District  of  Columbia,  between  the  portions  of  the  eidewalk 
7  Maokev  [D.  CX  252;  Dougherty  v.  accepted,  the  contractor  cannot  recover 
Uitehcix^k,  35  Cal.  512,  523;  Stock-  even  on  a  quarUum  valebatf  or  for  any 
ion  V.  Whitmore.  50  Cal.  554;  Pells  ».  benefit  which  the  abutting  property 
INvpIo,  159  111.  5S0;  Chtirch  v.  Peo-  owners  mav  receive  from  the  portion 
pie.  174  111.  366  (change  in  location  constructed.  Berwind  v.  GahrestoD  a 
oi  aewer);  Pells  v.  Paxton,  176  111.  H.  Invt.  Co.,  20  Tex.  Ov.  App.  426. 
31S  (contract  changed  to  call  for  a  See  also  Texas  TranspOTtation  C^  '• 
pavement   of   less  width);    People  v.  Boyd,  67  Tex.  153. 
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r  prescribed  by  charter  or  ordinance.^  Therefore,  if  the 
'  the  city  council  requires  the  sidewalk  to  be  built  on  the  side 
tain  street,  the  city  cannot  recover  of  the  lot-owner  an  assess- 
)r  building  a  sidewalk  several  feet  from  the  side  of  such 
And  where  the  ordinances  of  the  city  provide  that  side- 
lall  be  constructed  of  such  materials  as  the  city  council  may 
he  city  cannot  recover  an  assessment  unless  the  council  has 
ed  the  kind  of  material  out  of  which  they  should  be  built.' 

7  (812).    Same  Subject.  —  In  Missouri,  in  actions  to  recover 
rurU  charged  against  a  lot  for  local  improveTnents  in  front 

ell   V,    Wentworth,    6    Cush.  precedent  to  liability  of  property  owner. 

221,    involving    validity    of  Bennison  v.  Galveston,  18  Tex.  Civ. 

assessment:  Siune  v.  French,  App.  20. 

Mnnell  v.  Kates,  19  Ohio  St.  *  Lowell  v.  Wheelock,  11  Cush. 
rathy  v.  Chicago,  53  111.  79;  (Mass.)  391.  The  owner  of  a  comer 
Poole,  33  Ind.  443;  Himmel-  lot,  who  had  applied  to  the  city  council 
Biyne,  41  Cal.  600;  Hewes  for  the  use  of  water,  and  paid  for  the 
10  Cal.  255;  Harper's  Appeal  pipe  laid  along  one  front  of  his  prop- 
5t.  9;  Sheridan  v.  Fitchburg,  erty,  was  held  not  to  be  liable  for  the 
.  523;  Hoyt  v.  East  Saginaw,  cost  of  pipe  afterwards  laid  without 
39;  Merritt  v.  Portchester,  his  consent  along  the  other  front. 
309;  Frosh  v.  Galveston,  73  Baker  v.  Gartside,  86  Pa.  St.  498. 
;  Connor  v.  Paris,  87  Tex.  That  no  authority  exists  for  the  pay- 
'rowell  V.  Bristol,  89  Va.  652,  ment,  out  of  the  general  revenues,  of 
ng  text.  Construction  of  judgments  against  a  city  for  work  per- 
a  to  "temporary"  or  "per-  formed  in  the  improvement  of  streets 
sidewalks,  and  as  to  what  does  not  release  tne  city  from  liability 
s  an  "acceptance"  thereof  therefor.  Slusser  v.  Burlington,  42 
ity.  Lowell  v,  Wheelock,  11  Iowa,  378.  Under  an  ordinance  au- 
1.  If  the  charter  provides  thorizing  a  plank  sidewalk,  a  tax  a^ 
^alks  may  be  constructed  by  sessed  for  one  of  stone  was  held  void. 
"at  the  expense  of  the  lot-  Sloan  v.  Beebe,  24  Kan.  343. 
and  points  out  no  specific  ^  Lowell  v.  Wheelock,  11  Cush. 
a  civil  action  lies  to  recover  (Mass.)  391,  supra;  McCrowell  v, 
mt.  Lowell  v.  Wyman,  12  Bristol,  89  Va.  652,  670,  citing  text. 
\,  276.  "The  power  of  charg-  The  order  should  appear  on  the  journal 
expense  of  sidewalks  on  the  of  their  official  proceeding.  lb.;  ante, 
'  the  adjoining  land  is  a  high  §§  244,  1448.  The  provision  of  a  city 
id  is  not  to  be  extended  by  charter,  making  the  abutting  lot- 
ion." Per  Metcalff  J.,  in  owners  liable  for  a  street  improvement, 
French,  6  Cush.  (Mass.)  223,  being  in  derogation  of  the  common 
7  York  Prot.  E.  Public  School,  lawj  must  be  construed  most  strictJy 
N.  Y.  556.  against  the  municipality.  The  council 
a  statute  confers  the  power  is  the  agent  of  the  law  in  contracting 
but  expressly  provides  that  for  an  improvement  so  as  to  make  the 
:  or  alley  shall  first  be  graded  cost  a  char^  on  a  lot.  No  liability 
bring  the  street  or  alley  up  attaches  until  the  work  to  be  done  is 
tabhshed  grade,  the  city  has  ascertained  and  prescribed  in  the  or- 
to  assess  mr  an  improvement  dinance  and  contract.  Henderson  v. 
e  established  grade  and  the  Lambert,  14  Bush  (Ky.),  24.  Such 
>nt  of  the  assessment  may  be  abutting  lot-owners  were  under  the 
Hubbell  V.  Bennett,  130  circumstances  held  not  to  be  liable 
(,  citing  Zalesky  v.  Cedar  where  only  a  part  of  the  work  con- 
18  Iowa,  714.  Entry  by  the  tracted  for  had  been  completed  by 
ictor  of  the  assessment  in  a  the  contractor,  and  accepted  and  paid 
t  for  the  purpose,  as  required  for  by  the  city  council,  lb. 
ndinance,  nela  not  a  condition 
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thereof y  the  liberal  doctrine  is  adopted,  that  a  fnbstantial  compUaru^i. 
with  the  law  is  sufficient,  and  it  is  not  necessary  for  the  dty  ^tix) 
prove  a  strict  compliance  with  directory  ordinances  on  the  subject, 
but  the  lot-owner  or  defendant  may  show  a  neglect  of  duty  by  tfcie 
authorities,  and  if  he  was  injured  thereby,  it  will  constitute  a  de- 
fence.   If  the  work  has  been  done  in  a  manner  satisfactory  to  tfcie 
corporation,  and  has  been  accepted  by  it,  a  prima  fade  case  is  nuuczde 
out.^     But  the  courts  of  Missouri  have  also  held  that,  if  the  iiw^m 
for  the  completion  of  an  improvement  be  fixed  by  the  ordiiiaim.<» 
providing   therefor,  and  if  the  contractor  does  not  substantially 
comply  with  the  conditions  of  the  ordinance  as  to  time,  and  dela-^a 
the  completion  of  the  improvement,  tax  bills  issued  for  the  wovk 
are  invalid  and  cannot  be  enforced  against  the  abutting  proprietosrs. 
The  reasoning  upon  which  these  decisions  proceed  is  that  the  ri^lit 
to  create  a  lien  upon  property  benefited  rests  on  a  substantial  e^xi- 
herence  to  the  method  prescribed  by  the  ordinance  providing  ^or 
the  improvement;  that  that  ordinance  is  the  only  authority  of  tlie 
officers  to  make  the  improvement  and  of  the  contractor  to  proc^s^d 
therewith;  that,  when  the  ordinance  fixes  the  time  of  completL<=>ii, 
time  becomes  of  the  essence  of  the  contract,  because  under  ^fche 
system  of  competitive  bidding  after  advertisement  the  time  witlrun 
which  the  work  is  to  be  performed  necessarily  affects  the  pric^    'to 
be  paid;  that  when  the  time  fixed  by  the  ordinance  has  expired,     i^o 
further  authority  exists  on  the  part  of  the  officers  of  the  city,  or*    on 
the  part  of  the  contractor  to  proceed  with  the  work  and  to  com- 
plete it;  and    that,  therefore,  the  contract  being  at  an  end,  ttm^«* 
can  be  no  basis  for  an  assessment  as  for  a  completed  improveme:nt.* 

>  Risley  v.  St.  Louie,  34  Mo.  404;   Mo.  376;    Barber  Asphalt  Pav.  (>o.  r. 
St.  Joseph  V.  Anthony,  30  Mo.  537;   Munn,  185  Mo.  552;  Hose  v. 


St.  LouLs  V.  De  Noue,  44  Mo.  136;  St.   62  Mo.  App.  352;  McQuiddy  v. 
Louis  V.  Clemens,  36  Mo.  467;  Neenan   nock.  70  Mo.  App.  535;    Whitteixiore 
V.  Smith,  60  Mo.  292;   Adams  v.  Lin-  v.  Sills,  76  Mo.  App.  248;    New  :Eng- 
dell,  5  Mo.  App.  197;   StefTen  v.  Fox,   land,  &c.  Trust  Co.  v.  James,  77    ^^o. 
124  Mo.  630;    Porter  v.  Boyd  Pav.  &   App.    616;    Sprii^eld    v.  Davis.      ^ 
Const.   Co.,   214   Mo.    1,   21.     In  an   Mo.  App.  574*    Ayres  v.  SchmohJ,     ^ 
action  to  recover  local  assessments,  in   Mo.  App.  349;  Winfrey  ©.linger,  89  ^Mo. 
the  absence  of  proof  of  fraud,  the  ac-  App.   159;    Wheless  v.  St.  homs,      ^ 
ceptance  by  the  corporation  of  work  it   Mo.  App.  106;    Schoenberg  p.  Hey^r, 
was    authorized    to    contract    for    is  91  Mo.  App.  389;  Childers  v.  Holirac*, 
prima  facie  evidence  against  the  de-  95  Mo.  App.  154;  Smith  v.  Westport, 
fendant,  so  far  as  relates  to  its  com-   105  Mo.  App.  221. 
pletion  and  the  manner  in  which  it        The  doctrine  enunciated  in  the  fc^art 
was    done.      Municipality    No.    2    v,   was  first  laid  down  by  the  Kansas  City 
Guillotte,    14   La.    An.   297;    Murray  Courtof  Appeals,  in  Rose  p.TrcstnuI,  62 
V.  Tucker,  10  Bush   (Ky.),  240;   ante,   Mo.  App.  352,  an  action  to  lestnun   ^e 
§§  464,  465.  contractor  and  the  citv  from  curt>ing 

*  Neill    V.    Gates,    152    Mo.    585;  a  street.    The  city  ordmance  dinctSJog 
Barber  Asphalt  Pav.  Co.  v.  Ridge,  169   the  work  to  be  done  contained  a  f>ix>- 
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e  has  been  applied  although  the  contract  has  contained 
IS  providing  for  a  daily  penalty  upon  the  contractor  for 

t  the  work  **  shall  be  com-  is  a  shield  against  that  injustice  which 
lin  thirty  da^rs  from  the  time  otherwise  would  be  left  within  the 
b  therefor  binds  and  takes  power  of  the  contractor  to  inflict." 
The  cit^  and  the  contractor  The  court  also  said  of  the  provision  of 
to  a  written  contract  for  the  the  ordinance  requiring  tne  work  to 
aining  a  similar  stipulation,  be  done  within  thirty  days:  ''It 
was  not  begun  until  nearly  operates  as  a  limitation  upon  the  au- 
ys  after  the  making  of  the  thority  of  officers  of  the  city  who  were 

The  Court  of  Appeals  ordereid  to  contract  for  the  work.  The 
%  judgment  enjoining  the  ordinance  conferred  no  express  or  im- 
»  of  the  work,  saying,  in  plied  authority  to  m^e  a  contract  for 
i:  "The  ability  of  a  city  the  work  which  was  not  to  be  com- 
a  lien  on  the  property  of  pleted  within  thirty  days  after  it  took 
landowners  for  street  im-  effect.  Time  is,  therefore,  of  the  very 
s  made  in  pursuance  of  the  essence  of  the  ordinance  and  the 
of  the  ordinances  authoriz-  contract  made  in  conformity  to  it. 
jne  is  not  founded  on  any  It  was  no  less  than  a  statute  of  the 
g  right,  but  rests  exclu-  city.  The  rule  is  that  when  a  statute 
a  substantial  adherence  to  provides  for  doing  work  by  contract 
)d  prescribed  by  such  or-  and  a  time  is  fixed  for  a  completion 
...  In  the  present  case  it  of  the  work,  it  is  of  the  essence  of  the 
ppear  that  there  was  a  sub-  contract  that  the  work  be  completed 
tmpliance  with  the  contract  within  such  time  or  an  authorized  ex- 
time  it  required.  The  work,  tension  thereof.  A  failure  to  complete 
Eidy  been  stated,  should  have  the  work  within  the  required  time  ren- 
leted  within  thirty  days  after  ders  all  further  or  subsequent  proceed- 
g  of  the  contract  or  by  July  ings  invalid."  Citing  Turney  p.  Dough- 
istead  of  that  it  was  not  erty,  53  Cal.  619,  621;  Beveridge  t^. 
1  until  three  months  later,  Livingstone,  54  Cal.  54,  57;  Owens  v, 
)ber  17.    No  ordinance  was  Heydenfelt  (Cal.),  6  Pac.  Rep.  423. 

the  board  of  aldermen  to  The  next  case  in  which  the  ques- 
revive  the  contract.    If  the   tion  arose  was  McQuiddy  v.  Brannock, 

could    defer    performance   70  Mo.  App.  535,  also  m  the  Kansas 

months,  why  not  for  three   City  Court  of  Appeals.    That  was  an 

Dr  any  other  length  of  time?   action  on  tax  bills  issued   for  street 

'  ancf  often  do  arise  where   grading  in   Kansas  City.     The  ordi- 

the  contractor  is  below  what   nance  directing  the  gracfing  and  under 

can    be   done   for   without   which  the  contract  was  let,  provided 

him  to  loss.     If  he  finds   that   the   work  should   be  completed 

this  unhappy  predicament,   within  eighty  days  "from  the  time  a 

to  do,  if  the  defendant's  contract  therefor  binds  and  takes 
be  correct,  is  to  wait,  be-  effect,  and  shall  be  paid  for  in  special 
iding  with  the  execution  of  tax  bills  against  and  upon  the  lands 
;t  until  the  prices  of  labor  that  may  oe  charged  with  the  cost 
ial  are  such  that  he  can  thereof  according  to  law."  On  the 
execute  it.  He  need  not  original  hearing  of  the  case  the  court 
itention  to  the  restriction  of  followed  Rose  v.  Trestrail.  62  Mo.  App. 
:t  as  to  time.  All  he  is  re-  352,  supra,  and  merely  neld  that  the 
lo  is  to  perform  the  contract  fact  that  tne  contract  contained  stipu- 
ne  as  is  most  advantageous  lations  for  a  daily  penalty  upon  the 
and  consequently  most  dis-  contractor  for  delay  in  completion 
)us  to  the  property  owners,  did  not  take  it  out  of  the  ruling  of 
3wner  can  oe  protected  that  case.  On  a  motion  for  rehearing 
ese  injurious  consequences  the  court  refused  to  depart  from  the 
:  way  more  effectually  than  views  expressed.  These  views  were 
itniin|;  the  ordinance  as  to  followed  by  the  Supreme  Court  in  Neill 
fltantial  compliance  with  v.  Gates,  152  Mo.  585,  where  the  court 
3t  within  the  time  fixed  by  merely  remarked  "that  the  work  was 
nee.     Such  a  construction  not  completed   within  the  time  pre- 
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delay  in  excess  of  the  specified  period.^  If,  however,  the  ordinance 
is  silent  on  the  subject  of  the  time  of  completion  and  says  nothing 
as  to  when  the  work  shall  be  conmienced  or  when  it  shall  be  com- 
pleted, but  the  contract  fixes  a  time  and  stipulates  for  deductions 
in  case  of  delay,  the  ordinance  is  complied  with  if  the  work  is  finished 
within  a  reasonable  time,  and  if  the  deductions  are  made.  In  such 
cases  time  is  not  of  the  essence  of  the  contract,  and  delay  beyond 
the  period  prescribed  by  the  contract  does  not  affect  the  validity  of 
the  hen  of  the  assessment.^ 

§  1468.     Interest  on  ABsessments.  —  We  have  already  seen  that^^^^at 
in  the  absence  of  an  express  or  plain  provision  therefor,  interest:^.^st 


scribed   by   the  ordinance   and   con-  owner  upon  tax  bills  issued  upon 
tract  under  which  it  was  done  is  not  contract.    Neill  t^.  Gates,  152  Mo.  585. 
disputed,  and  as  time  was  of  the  ee-  It  is  otherwise,   however,    when   th^. 
sence  of  the  contract  and  material  the  ordinance  and  contract  only  require 
tax  bills  issued  for  the  work  and  here  completion  within  a  reasonable  tmie*^ 
sued  on  must  be  held  void,"   citing  and    such    reasonable    time    has   noft** 
Hose  V.  Trestrail,  62   Mo.   App.  352,   expired  at  the  time  when  an  ordinano^vz^  xioe 
and  McQuiddy  v.  Brannock,  70  Mo.  extending  the  time  for  completion  im^        is 
App.  535,  supra,  as  authority.  adopted.     Sparks  v.  Villa  Rosa  J      ' 

^  McQuiddy  v,  Brannock,  70  Mo.  Co.,  99  Mo.  App.  489. 
App.  535;  Neill  v.  Gates,  152  Mo.  585.  In  Caltfomia  it  has  been  held 
QwEre,  whether  the  Missouri  line  of  under  a  city  charter  requiring  th».c:£-:^the 
decisions  cited  above  does  not  unduly  superintendent  of  streets,  uponfailur^rarjL^ure 
restrict  the  power  of  the  city  council?  of  a  contractor  to  complete  his  workF'x:«:>t)Tk 
See  cases  cited  in  next  note.  before  the  expiration  of  the  contnxm^^srx^f'^ 

*  Heman  v.  Gilliam,  171  Mo.  258;  time^  to  notify  the  supervisors,  anofK-^^s^no 
Schibel  v,  Merrill,  185  Mo.  534;  AUen  providing  that  the  supervisors  shouloHc^cD^*^ 
V.  liabsap,  188  Mo.  692;  Curtice  v,  relet  the  work,  the  MigaJtUm  of  (A^^^  ^ 
Schmidt,    202    Mo.    703;     Sedalia   v.  supervisors  to  rdet  the  work  is  manM:^'. 


Smith,   206   Mo.   346;    Hill-0'Meara  dcUory,  and  the  supervisors  or  superrK^^ciT^f^ 

Const.   Co.   V.   Hutchmson,    100  Mo.  intendent  cannot  extend  the  time  foio'^ .   ^  • 

App.   294;   Hilgert  v.  Barber  Asphalt  completing  the  work  after  the  expira^r'^K^^^P^ 

Pav.  Co.,  107  Mo.  App.  385;  Brigham  tion  of  the  contract  time.    Under  sucE:£>.«-^^^  ^ 

V.  Hickman,  136  Mo.  App.  216.    See  provision   there  can   be  no  reooverg,  Jg^^^^y 

also  Gilsonite  Const.  Co.  v.  Arkansas  upon  an  assessment  if  the  work 


McAlester    Coal    Co.,    205    Mo.    49;  not    completed    within    the    oont""''*"^  ****'^  ^ 


Jones   V.    Paul,    136   Mo.   App.   524.   time.     Tumey  v,  Dougherty,  53  '^  •-'—•" ^ 
Where   the   ordinance   prescnbes   the  619;   Beveridge  v.  Livingston,  54 
time  within  which  the  work  shall  be  54;    Mahoney   v.  Bravernran',  5^ 
completed,   the  city  engineer  cannot  Cal.  565;   Fanning  v.  Schammel,   6^ 
extend  that  time  and  a  contract  pro-  Cal.  428;  Dougherty  v,  Cofl^,  69  Cal 
vision   purporting   to   give   him   that  454;   Raisch  v,  San  Francisco,  80  Cal 
power  IS  void.     McQuiddy  v.  Bran-   1;    McVerry  v.   Boyd.  89  Cal.   301 
nock,    70   Mo.    App.    535;    Ajrres   v.  Brock  v.  Luning,  89  Cal.  316.    See  alst^^  ^ 

Schmohl,  86  Mo.  App.  349;  Childere  Ede  v.  Knight,  93  Cal.  159;  Fletchec^^^'i  , 
V.  Holmes,  95  Mo.  App.  154;  Neill  v.  v.  Prather,  102  Cal.  413;  White  v^  ^►J:' 
Gates,  152  Mo.  585.  When  the  time  Harris,  103  Cal.  528;  Rauer  r.  Lowe^^^*^^ 
prescribed  by  contract  for  completion  107  Cal.  229;  McDonald  v,  Meica^i^^^^ 
of  the  work  has  expired,  an  orainance  107  Cal.  492;  Buckman  v.  Landersgy^^^-^""^  ^ 
purporting  to  extend  that  time  made  111  Cal.  347;  Buctoian  v.  Ferguson j:^^^>^^^^ 
after  the  contract  has  been  forfeited  108  Cid.  33;  Palmer  v,  Bumham,  120S  ^  ^  ,i 
by  expiration  of  the  period  prescribed,  CaJ.  364;  Kelso  v.  Cole,  121  Cal.  121  X^J^;!,'" 
does  not  have  the  effect  of  vitalizing  Dougherty  v.  Nevada  Bank,  81  CalE^^^^jj^ 
the  contract  nor  does  it  create  a  new  162;  Heft  v.  Payne,  97  Cal.  108^5^^  ^/ 
liability  on  the  part  of  the  property  Brady  t^.  Burke,  90  Cal.  1. 
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cannot  be  collected  upon  a  delinquent^  tax.^  In  this  respect  there 
is  no  disHnction  between  general  taxation  and  special  assessments; 
the  latter  come  within  the  same  rule^  and  interest  or  penalty  for 
default  in  payment  can  only  be  collected  when  the  statute  ex- 
pressly or  by  clear  implication  so  provides.^  But,  by  statute, 
provision  for  the  collection  of  interest  or  penalty  for  default  in 
payment  is  now  usually  made.' 

§1469(814).    Onratiye  Legislation;  BeasBeBsmentB.  —  It  is  well 

settled  that   in   the   absence  of  any   constitutional  prohibition 

or  restriction,  the  legislature  may,  where  it  has  antecedent  power 

to  authorize  a  tax  or  assessment,  cure  by  a  retroactive  law  any  irregu- 

Jarity  or  want  of  authority  in  levying  it,  although  thereby  a  cause 

^f  action  which  has  already  accrued  should  be  defeated.*    Statutes 

*■  AnUj  §  1417.  Bacon  o.  Savannah,  105  Ga.  62;   Dcs 

^    '  Himmelman    v.    Oliver,    34    Cal.  Moines  Brick  Mfg.  Co.  v.  Smith,  108 

S^;  Haskell  v.  Bartlett,  34  Cal.  281;  Iowa,  307;  State  v.  Norton,  63  Minn. 

?J»TKent    V.    Tuttle,    67    Conn.    162;  497;  McQuiddy  v.  Gates,  69  Mo.  App. 

PJcChesney  v.  Chicago,  213  111.  592;  156;  Barber  Asph.  Pav.  Co.  v.  UUman, 

^^iiway  V.  Chicago,  219  111.  295,  301;  137  Mo.  543;   Brennert  v.  Farrier,  47 

^^tereon  Ave.  &  S.  Road  Com'rs  v,  N,  J.  L.  75;   Vreeland  v.  Bayonne,  60 

S^Udson  County,  45  N.  J.  L.  173,  175;  N.  J.  L.  168;  Camp  v.  Neiischeler,  67 

gj^^nnert  v.  Farrier,  47  N.  J.  L.  75;  N.J.  L.  21;  Matter  of  Hatch,  74  N.  Y. 

S^%.tter  of  Hagemeyer,  113  N.  Y.  App.  App.  Div.  248;   Matter  of  Gilfeather, 

i^^V.  472,  474;    Mall  v,  Portland,  35  101  N.  Y.  App.  Div.  150;   Altoona  v. 

^-^^^.SQ.  Morrison,    24    Pa.    Super.    Ct.    417; 

1^^    fi  Sargent  v,  Tuttle,  67  Conn.  162,  Connor  v.  Paris,  87  Tex.  32;    Gray, 

r^^  court  said    that  as  a  special  as-  Lim.  of  Taxing  Power,  §  1215  et  seq, 

^^^sment  is  a  tax,  and  a  tax  at  best  and  cases.     Statute  construed  as  by 

r^  a  burden  imposed  upon  a  taxpayer  imvlicaiion   authorizing^    the    city    to 

^^thout  reference  to  his  consent,  it  is  collect  interest  on  special  assessments. 

^^asonable  to  hold  that  any  increase  Galveston  v.  Heard,  54  Tex.  420,  447. 

^^  that  burden  by  way  of  penalty  or  Statute  construed  as  requiring  city  to 

^^herwise  should   be   expressly   made  pay  interest  at  same  rate  and  in  same 

^^  the  pjower  which  imposes  it;    and  manner  as  individuals  on  portion  of 

^liat  until  the  legislative  will  to  in-  assessment  pavable  by  it.    Chicago  v. 

^resae  the  burden  by  the  addition  of  People,  215  III.  235.    See  also  Gosnell 

J-^terest   has   been   clearly   expressed,  v,  Louisville,  104  Ky.  201,  209.    Where 

^^terest  should  not  be  allowed.    Unless,  a  tax  bill  and  the  ordinance  under 

"tJierefore,  some  public  statute  or  the  which  it  is  issued  provide  for  the  pay- 

Xsity  charter  expressly  or  by  dear  im-  ment  of  interest  within  a  certain  time 

fAicatUm  authorizes  the  collection  of  after  its  "issue  and  presentation,''  in- 

interest  upon  special  assessments,   it  terest   does   not   begin   to   run   until 

^  not  collectible.    Where  the  claim  of  presentation.    Springfield  v.  Kirby,  73 

the  contractor  is  payable  solely  from  Mo.  App.  640.    Where  a  charter  pro- 

the    assessment,  heldt    that    the    city  vides    for    interest    within    a    certain 

could  not  withhold  from  the  contractor  time    aSter    demand^    to    entitle    the 

the    amount    of    interest    voluntarilv  holder  to  penal  interest,  the  demand 

paid    by    property   owners,    although  must  be  personal.    Stifel  v.  MacManus, 

the  city  nad  no  authority  to  collect  74  Mo.  App.  558. 

interest  on  the  assessment.     Chicago        *  Mattingly  v.  District  of  Colum- 

V.  McGovem,  226  111.  403.  bia,  97  U.  S.  687,  690;    Williams  v. 

'  For    the    construction   of  statutes  Albany  County,  122  U.  8.  154;  John- 

imposing  interest  and  penalty  for  non-  son   v.   Wells   County,  107   Ind.    15; 

payment  of  special  assessments,   see  Richman    v,    Muscatine    County,    77 
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which  provide  for  a  reassessment  because  of  the  invalidity  of  the 
original  assessment  are  in  their  nature  and  effect  curative  statutes, 
and  are  to  be  construed  in  harmony  with  the  principles  of  law 
applicable  to  such  legislation.^    The  original  assessment  for  a  local 

Iowa,  513:    Tuttle  v.  Polk,  84  Iowa,  in    any    aBsesament,    land    tax-book, 
12,  17:   Clinton  o.  Walliker,  98  Iowa,   personal   tax-book,   notice,  advertUe- 
655;    Chicago,  R.  I.  &  P.  R.  Co.  o.   ment,  book  of  sale,  certificate  of  pur- 
Avoca,  99  Iowa,  556,  562;    Emporia  chase,  deed,  paper,  or  document  afoie- 
V,  Norton,  13  Kan.  569,  586;    Mason  said  relating  to  the  assessment,  levy, 
V,  Spencer,  35  Kan.  512;    Newman  v,  or    collection    of    the    taxes  of     5^ 
Emporia,     41     Kan.     583;     State  v,  citjr  shall  in  any  manner  affect  or   ixn- 
Ramsey  County  Dist.  Ct.,  95  Minn,   pair  the  validity  of  any  sale  or  otJier 
183;     State    v.    Blue    Earth    County  proceeding  for  their  collection.    TT't^ 
Dist.  Ct.,  102  Minn.  482,  489:   Brown  charter  shall  be  taken  and  heki  to    be 
V,  New  York,  63  N.  Y.  239;  JPeopIe  v,  a  fuU  and  sufficient  notice  of  all  9X;t« 
McDonald,    69   N.   Y.   362;    Tint  v.  and   proceedings  for  the  assessm^nl, 
Buffalo,    82     N.     Y.    204;    Terrel  v,  levying  and  collection  of  the  taxei9    of 
Wheeler,    123   N.   Y.    76;    People   ».   the  city  of  Memphis."    Held  uncsion- 
Purdy,   196  N.  Y.  270,  284;    People  stitutional.     Malone  ».  Williams,     11^ 
V,    Rochester,   5   Lans.    (N.   Y.)    142  Tenn.  390.    The  court  said:   "A  ^t^^^Xr 
Nottage   V.    Portland,   35   Greg.   539;  ing  power  is  necessary  to  the  lif^     <3f 
Thomas  v.  Portland,  40  Oreg.  50,  53;  all  governments,  but  there  are  so  rue 
Schenley    v.    Commonwealth,    36    Pa.   limite  even  upon   a  sovereign  iXj^^^- 
St.  29;    Grim  v.  Weissenberg  School  The  assessment  is  the  foundatioim      ^ 
Dist.,   57   Pa.    433;     Commonwealth  the  claim  of  the  government,  wheth^^r  it 
V.    Marshall,    69    Pa.   328;    Hewett's  be  of  the  state  or  of  a  municipal^Bt:^, 
Appeal,    88    Pa.    55;    Erie   v.    Reed,  against  the  citizen,  of  the  partieu^^'" 
113  Pa.  468;   Chester  City  v.  Black,   amount  claimed  by  it  as  taxes  aga 
132     Pa.     568,     571;      Whitney     ».  him  for  any  year.     A  law  provit 
Pittsburgh,   147  Pa.   351;    Bingaman  that  this  sum  shall  be  due  no 
V,  Pittsburgh,   147  Pa.   353;    Howell  what  error  there  may  be  in  the 
V.    MorrisviUe,    212    Pa.    349,    353;  ment,  is  simply  the  means  of  pUu^c^i^S 
Cleveland  v,  Tripp,  13  R.  I.  50,  65;  the  property  of  the  citizen  within       t.lie 
Smith  V.  Hard,  59  Vt.  13;    Frederick  uncontrolled  discretion  of  the  jpeiM^joiM 
V.  Seattle,    13   Wash.   428.     See  also  who  for  the  time  being  may  wield      t.l)e 
United  States  v,  Heinszen  &  Co.,  206  taxing  power;    it  is  therefore  an.       i^ 
U.  S.  370,  387.  strumentality  for  taking  the  prop^^rty 

That  an  action  to  recover  a  street  of  the  citizen  without  due  proce^v^    ^ 
improvement  assessment  was  pending  law,  and  is  unconstitutional  and  voi^^" 
at  the  time  of  the  passage  of  an  act  But  qvujBre  whether  the    opinion      ^lxmI 
to   legalize   the   proceeding   does   not  decision  do  not  unduly  limit  the  ri.f?^^ 
affect  the  curative  act  if  it  was  valid  ful  power  of  the  legislature  over     t;be 
in  other  respects.    CHnton  v,  Walliker,   subject  of  taxation  and  the  mod^     of 
98  Iowa,  655.     The  mere  commence-  its    enforcement,    and    whether        *-h* 
ment   of   a  suit  does  not   affect   the  charter   provision    quoted    should        ^ 
legislative   power  to  ratify  and   cure  declared  unconstitutional  and  void     w 
executive  acts  in  the  imposition  and  toto.  or  whether  it  should  only  be     «> 
collection  of  taxes.    United   States  v.   declared  when,  as  appHed  to  the  ffia^« 
Heinszen  &  Co.,  206   U.  S.  370, 387.  of  a  particular  case,  it  woidd  resulC^    '° 
Where  an   illegal   tax  had  been   col-  depriving  the  owner  of  his  pK>p€?:«ty 
lected   under   protest,    and   after   the  without  due  process  of  law  or  deny^? 
party  had  brought  suit  to  recover  it  to   him   the  equal   protection  of     "^^ 
back,  an  act   legalizing   the   tax   was  law.    As  to  validity  of  the  CharU^"  of 
passed.       Held,     that     the     curative  AfcmpAw,  see  Hunter r.  Crump  (Ten-X3.), 
statute  defeated  the  cause  of  action,  decidfed  June  25,  1910. 
Grim  V.  Weissenberg  School  District,        *  State  v.  Blue  Earth  County  I^ist. 
57  Pa.  433.  Ct.,  102  Minn.  482,  489;   Thomas  v. 

In  the  revenue  provisions  of  the  Portland,  40  Oreg.  50,  53;  Schint^ 
Charter  of  Memphis  was  the  following  v.  La  Crosse,  117  Wi&,  158.  Indeac^ 
provision:    "No  error  or  irregularity  Curalive  Ads, 
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improvement  promng  insufficient,  the  legislature  may,  in  the  ab- 
sence of  special  constitutional  restriction,  authorize  a  reassessment, 
and  make  it  operate  upon  the  property  benefited,  that  is,  upon  all 
that  was  originally  liable  to  contribute;   and  such  a  law  is  valid, 

even  against  a  person  purchasing  intermediate  the  assessment  and 
reassessment.    Vested  rights  are  not  thereby  impaired.^ 

'  Spencer  v.  Merchant,  125  U.  S.  Charlton,  29  Wis.  400;    Dill  v.  Rob- 

45,  aff'g  100  N.  Y.  685;   District  of  erts,  30  Wis.  178;  Dean  v.  Borchsenius, 

Columbia  v.  Wormley,  15  App.  D.  C.  30  Wis.  236:  Sanderaon  v.  Herman,  108 

%  67;   Morgan  Park  v,  Gahan,  136  Wis.  662;  Schintgen  v.  La  Crosse,  117 

i.  515;    East  St.  Louis  v,  Albrecht,  Wis.    158;     DahEnan    v,    Milwaukee, 

50  HI.  506;    Freeport  St.  R.  Co.  v.  130  Wis.  468,  482;    Dahhnan  v.  Mil- 

neeport,  151  111.  451;   West  Chicago  waukee,  131  Wis.  427. 

irk  Com're  v.  Farber.  171  111.  146;  The  fact  that  the  vroperty  has  been 

nter  v.  Alton,  173  111.  587;    People  sold  does  not  affect  tne  power  of  the 

Pontiac,  185  111.  437,  442;   Kline  v,  legislature  to  authorize,   or  the  mu- 

iintinfton    County,    152    Ind.    321;  nicipaUty   to   make,    a   reassessment. 

II  V.  Patten,  118  Iowa,  88,  90;  Em-  The  title  of  the  purchaser  is  subject 

ria  V.  Norton,   13  Kan.  569;    Em-  to  the  burden  whenever  it  may  be  im- 

ria  r.  Bates,  16  Kan,  495;  Newman  posed.    Seattle  v,  Kelleher,  195  U.  S. 

Emporia,  41  Kan.  583;    Manley  v,  351;    Elizabeth,   In  re,   49   N.  J.   L. 

nlen,  46  Kan.  655;   Kansas  City  v.  488;  Butler  v.  Toledo,  5  Ohio  St.  225; 

Iver,  74  Kan.  851;    Hall  v.  Boston  Thomas  v.  Portland,  40  Oreg.  50,  55; 

reet  Corners,    177   Mass.   434,   440,  TaUman  v.  Janesville,  17  Wis.  71,  73. 

:ing  text;    Brevoort  v.  Detroit,  24  The    district  reassessed  need  not  be 

ich.  322;    Whitely   v.   Lansing,   27  the  same  as  the  district  of  the  original 

ich.  131;    St.   Paul  v.   Mullen,   27  assessment.    Cline  w.  Seattle,  13  Wash, 

inn.  78;    Duluth,  In  re,  59  Minn.  444,   449.     Where  the  assessment  of 

!2;   State  v.  Egan,  64  Minn.  331;  only  a  part  of  the  assessment  district 

Ate  V.  Ramsey  County  Dist.  Ct.,  95  was  held  to  be  invalid,  it  was  held  that 

tinn.  70;    State  y.  Ramsey  County  the  city  had,  under  the  statute,  power 

ist.  Ct.,    95    Minn.    183;    State   v.  to    reassess    the    entire    improvement 

amsey  County  Dist.  Ct.,  97  Minn,  district,    giving    credit    to    property 

^7;   State  v.  Ramsey  County  Dist.  owners  for  amounts  previously  paid, 

t.,  98  Minn.  63;  State  v.  Blue  Earth  Johnson  v.  Seattle,  53  Wash.  564. 

ounty    Dist.    Ct.,    102    Minn.    482;  Whilst     reassessments   are    usually 

pyle  F.  Newark.  34  N.  J.  L.  236;  entrusted  to  the  officers  whose  duty 

f.ghter  t*.  Newark,  45  N.  J.  L.  104;  it  was  to   make  the  original  assess- 

izabeth,  In  re.  49  N.  J.  L.  488,  496;  ment,  yet  the  duty  of  making  a  re- 

■'ewer  v.  Elizabeth,  66  N.  J.  L.  547;  assessment  may  be  assigned  to  different 

*yday  V.  Ocean  City,  69  N.  J.  L.  22;  and   distinct    bodies    or    functionaries, 

^king  Fiyid    ComTs  v.  Linden,  40  and  even  the  legislature  itself  may,  in 

J.  Eq.  27;    Howell  v.  Buffalo,  37  the  absence  of  constitutional  restric- 

Y.  267;    Van  Antwerp,  In  re,  56  tion,    m^e    a    curative    assessment. 

Y.  261;  People  v.  Purdy.  196  N.  Y.  Thomas  v.  Portland,  40  Oreg.  50,  53. 

^,    283;    Butler  v.  Toledo,   5  Ohio  The   legislature  may  itself  make,    in- 

225;  Thomas  v.  Portland,  40  Oreg.  stead  of   authorizing,  a  reassessment. 

I     Kadderly  v.   Portland,   44  Oreg.  In  re  Van  Antwerp,  56  N.  Y.  261. 

S,  154;    Duniway  v.   Portland,   47  Where  the  original  assessment  has 

^.   103;  Chester  City  v.  Black,  132  proved  to  be  insufficient  to  pay  for  the 

^a.  568,  571,  quoting  text;  Frederick  whole  cost  of  the  improvement,   the 

Seattle,    13   Wash.    428;    Cline   v.  legislature    may    authorize,    and    the 

^ttle,    13    Wash.    444;     Tumwater  city  may.  pursuant  to  such  authority, 

Pix,  18  Wash.   153;     McNamee  v.  levy    additional    assessments    to    pay 

M»may  24  Wash.  591;   Port  Angeles  the  deficiency.     Earl  v.  Morrilton,  70 

Laundsen,    26   Wash.    153;     Lewis  Ark.   211;    Dodsworth   i».   Cincinnati, 

Seattle,   28    Wash.    639;    Johnson  18  Ohio  Cir.  Ct.  R.  288.    Sec  further 

Seattle,    53    Wash.    564;    Dean    t'.  as    to    additional    or    supplementaiy 

tiarlton,    27    Wis.    522;     MiUs    v.  assessments,  Gill  v,  Oakland,  124  C^. 
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The  power  of  the  le^lature  to  authorize  a  reassessment  extends 
to  those  defects  which  are  regarded  as  jurMiciiofud  in  their  mitm 
in  so  far  as  the  lack  of  jurisdiction  affects  the  power  of  the 
municipality  to  impose  the  original  assessment,  and  not  the 
power  of  the  legblature  to  authorize  it/  and  includes  the  power 


335;    West  ChicacR)  Park  Corn'ra  v.  reason  of  some  infirmity  in  the 

Metropolitan  W.  S.  El.  R.  Co.,  182  ment   itself,  no  reassessment  can  be 

111.  246;    Chicago  v.  Noonan,  210  111.  made,  if  the  original  assessment  was 

18.    Under  the  provisions  of  the  act  defeated  by  reason  of  a  defect  or  in- 

of  March  23,  1881,  the  Supreme  Court  firmity  in  some  step  in  the  i^ooeed- 

of   New  Jersey   may,   if   an   original  ings,  not  pertaining  to  the  aBBeaBment, 

assessment   be   declared    void,    make  e,g.f  in  the  certificate  of  the  engineer, 

a  new  assessment  when,  at  tne  time  such  certificate  not  being  a  part  of 

of  the  adjudication,  it  may  be  law-  the  assessment.     Gray  v.  Lucas,  115 

fully  made.    Elizabeth  v.  Meeker,  45  Cal.  430;    Gray  v.  Richardson  (Cal.), 

N.  J.  L.  157.     A  statute  authorizing  55  Pac.  Rep.  603;  Ede  0.  Cuneo  (CaL), 

the  court  to  appoint  appraisers  to  make  55  Pac.  Rep.  388.    As  to  laches  of  ct(y, 

a  reassessment  when  the  amount  of  or  waiver  of  right  to  make  a  reasBesB- 

the  original  assessment  is  shown   to  ment,   see  State  v,   Ramsey  County 

be  excessive,  held  to  be  constitutional  Dist.  Ct.,  68  Minn.  242.    As  to  the 

and  valid.     Indianapolis  v.  State,  172  necessity  of  a  prior  adjudication  of 

Ind.  472;  88  N.  E.  Rep.  687.  the  invalidity  of  the  original  asBesB- 

Power    of    legislature    to    change  ment  in  a  direct  proceeding,  see  State 

mode   of   assessments   as   to   uncom-  0.  Ballard,  16  Wash,  418. 

Eleted  local  improvements.     Hines  y.        Interest  on  assessments  authorixed 

leavenworth,    3    Kan.     186.      It     is  bv  statute  to  be  included  in  amount 

essential  to  the  validity  of  a  reassess-  of     reassessment.      Northwestern  & 

ment  for  a  local   improvement  that  Pac.  H.  Bank  r.  Spokane,  18  Wash, 

all  the  money  collected  under  it  shall  456;    Philadelphia  M.  &  Trust  Co.  v. 

have   been   substantially  expended   in  New  Whatcom,  19  Wash.  225;  John- 

the  authorized  improvement.     Butler  son  v,  Seattle,  53  Wash.  564. 
V.  Toledo,  5  Ohio  St.  225.    Void  assess-        ^  State   v.    Ramsey    County   Dist. 

ment  does  not  preclude  a  subsequent  Ct.,  95  Minn.  183;    State  v.  Ramsey 

v£did   one.     Hinmielmann  v.   Cofran,  County    Dist.    Ct.,    95    Minn.    503; 

36  Cal.  411;    Brevoort  v.  Detroit,  24  State  v,  Ramsey  County  Dist.  Ct.,  97 

Mich.  322.  Minn.  147.    The  legislature  has  power 

FuriheTy  as  to  new  or  reassessment,  to  authorize  a  reassessment,  altnoudi 

Overing  v.  Foote,  65  N.  Y.  263;   Peo-  the  municipality  was  originally  wiS- 

ple  V.  Brooklyn,  71  N.  Y.  495;  Chicago  out  authority  to  make  Uie  improve- 

u.  Ward,  36  HI.  9;  Gumer  v.  Chicago,  ment.     Shepherd  v.  Kansas  City,  81 

40  HI.  165;   Beygeh  v.  Chicago,  65  Bl.  Kan.  369. 

189;  s.  c.  4  Chicago  Legal  News,  121.  With  reference  to  the  objection 
See  also  Chicago  v.  People,  56  HI.  327;  that  a  reassessment  cannot  be  made 
Foss  V.  Chicago,  56  ID.  354;  Union  to  cure  what  have  been  termed  "  juris- 
Bldg.  Asso.  V.  Chicago,  61  111.  439.  dictional  defects,"  Window,  J.,  said, 
Power  of  city  authonties  to  validate  in  Schintgen  v.  La  Crosse,  117  Wis. 
proceedings  invalid  in  the  first  instance,  158:  ''Again  it  is  said  that  a  re- 
denied.  Meuser  v.  Risdon,  36  Cal.  assessment  law  can  only  be  resorted 
239;  Municipality  No.  2  v.  Botts,  8  to  for  the  purpose  of  correcting  de- 
Rob.  (La.)  198.  Work  was  begun  fects  in  the  assessment  proce^Unp 
under  a  defective  ordinance;  a  cura-  proper,  and  not  to  validate  a  vice  m 
tive  ordinance  was  passed,  and  all  the  the  creating  of  liie  debt  or  liability, 
work  was  done  in  accordance  there-  such  as  failure  to  establish  a  grade,  or 
with,  and  the  action  of  the  city  was  to  let  a  contract  to  the  lowest  bidder, 
sustained.  St.  Louis  v.  Schoenemann,  or  other  material  defect  in  the  manner 
52  Mo.  348.  In  California  it  has  of  ordering  or  constructing  the  im- 
been  held  that  where  the  statute  only  provement  itself,  which  are  said  to  be 
authorizes  a  reassessment  when  the  prisdictional  defects.  The  objection 
original  assessment  was  defeated  by  is  a  grave  one,  and  we  have  felt  its 
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to  autlunize  a  reassessment  when  the  validity  of  the  original 
arises  through  the  unconstitutionality  of  the  statute  by 


^\lli:rJll 


fofw.  The  defects  which  existed  in  upon  the  validity  of  the  clause  re- 
the  cue  of  Dean  v,  Borchs^us,  30  ferred  to.  They  may  well  stand, 
WiL  236,  were,  however,  just  such  even  though  the  other  falls.  Our 
defects,  and  in  that  case  they  were  duty  is  however  to  ^ve  all  clauses  a 
beld  to  be  cured  by  a  reassessment,  construction  which  will  validate  them, 
ItmiiBtbesaid,  however,  that  the  exact  if  such  a  construction  be  possible; 
pdnt  now  made  does  not  seem  to  have  and  under  this  rule,  we  tmnk  the 
Deen  ooosidered  in  that  case.  The  use  clause  in  question,  though  sweeping 
oi  the  tenn  '|uriadictional  defects'  is  in  its  terms,  should  be  held  only  to 
iBther  oonfusmg  than  helpful.  It  refer  to  an  assessment  which  is  with- 
lui8  frequently  been  said,  in  substance,  out  authority  of  law  by  reason  of 
that  special  assessment  proceedings  some  material  defect  in  the  proceed- 
are  in  their  nature  harsh,  and  should  ings  rendering  it  invalid,  rather  than 
be  construed  strictly,  and  that  any  to  an  assessment  which  could  not  be 
matenal  omission  or  failure  to  follow  legally  assessed  under  any  circimi- 
the  provisions  of  law  in  the  proceed-  stances,  by  reason  of  the  absence  of 
ingfi  inll  deprive  the  taxins  officers  any  law  authorizing  it.'' 
of  jurisdiction  and  invalidate  the  Where  work  was  done  under  con- 
tax;  but  it  was  not  to  be  claimed  that  tract  on  a  street  without  previous 
diefectB  in  the  assessment  proceedings  notice  to  the  lot  owners  to  do  it,  and 
proper,  as  distinguished  from  the  was  not  done  in  accordance  with  the 
prooeedingB  for  m^dng  the  improve-  plans  and  specifications  adopted  bv 
meat,  though  jurisdictional  in  the  the  city,  no  tax  or  legal  charge  for  such 
KDBe  just  referred  to,  could  not  be  work  could  be  created  against  ad- 
cmed  under  the  provisions  of  a  proper  joining  lots,  and  the  council  had  no 
raweaBment  law.  '  So  the  fact  that  power  to  reassess  the  amount  upon 
t  defect  may  be  properly  termed  lots  under  a  statute  which  gave  the 
juiisdietional  is  by  no  means  a  test."  city  power  to  reassess  and  relevy  a  tax 
In  answer  to  an  objection  that  a  which  had  been  declared  void  for 
statute  authorizing  a  reassessment  irregularity,  ''if  the  lands  were  prop- 
vhen  the  work  had  been  done  "with-  erly  assessable,  and  the  tax  was  the 
out  authority  of  law"  allowed  a  re-  proper  amount  which  should  have 
ttnsBment  to  be  made  for  work  which  been  assessed  against  such  lots." 
oiiginally  could  not  be  lawfully  made  Rork  v.  Smith,  55  Wis.  67,  82.  Con- 
or charged  a^unst  the  property.  Wins-  struing  this  statute,  Taylor ^  J.,  said: 
Iiw,  J^  said,  in  Schintg^n  0.  La  Crosse,  "As  we  have  said  above,  the  city 
117 Wis.  158:  "Reassessment  cannot,  authorities  have  no  power  to  charge 
of  course,  be  made  to  cover  charges  the  plaintiff's  land  with  any  amount 
J^ch  were  not  authorized  by  law  to  as  a  special  tax  for  doing  work  in 
be  assessed  against  property  under  grading  a  street  in  front  of  his  lot, 
Any  circumstances  at  the  ume  the  unless  such  work  was  done  in  sub- 
^"ork  was  done  and  the  original  assess-  stantial  accordance  with  plans  and 
i^t  made.  An  expense  which  was  specifications  previously  adopted  by 
^,  legally  capable  of  being  assessed  the  city  authonties.  There  is  no  power 
^>inst  private  property  originally  vested  in  the  city  authorities  to  charge 
cuuu)t  be  made  a  chiu^ge  against  a  lot  owner  with  the  cost  of  work 
Buch  propertjT  by  reassessment  pro-  done  on  the  street  in  front  of  his  lot,  ex- 
^codingB.  Tms  would  be  confiscation,  cept  when  it  is  done  in  the  execution 
Jjot  reassessment.  Rork  v.  Smith,  55  of  some  plan  previously  adopted  for 
»»w.  67.  If  the  clause  in  question  the  improvement  thereof.  We  are 
iQeaos  this,  then  it  is  impossible  to  very  clear  that  this  statute  was  never 
BK  how  it  could  be  sustained.  But,  intended  to,  and  does  not,  authorize 
on  the  other  hand,  even  if  this  be  the  the  city  authorities  to  charge  the 
necesttry  construction  of  the  clause,  owner  of  real  estate  with  a  special 
It  is  not  seen  how  the  fact  would  tax  for  the  benefit  of  a  contractor  who 
vitiate  those  parts  of  the  law  which  has  refused  and  neglected  to  perform 
are  unquestiomikbly  constitutional,  and  the  work  contracted  to  be  done  in 
which  do  not  depend  in  any  degree  accordance  with  his  contract,  by  way 
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virtue  of  which  it  was  imposed.^  The  legislative  power  to  au- 
thorize a  reassessment  may  be  exercised  by  conferring  continuing 
authority  upon  a  municipality  which  will  not  be  exhausted  by  a 
single  reassessment,  nor  until  an  assessment  is  made  which  can  be 
enforced.^     A  reassessment  under  legislative  authority  may  be 

of  a  reaasessment.     When  it  appears  supra.  Winslow.  J.,  said:    "The  true 

that  the  chai]p^  sought  to  be  enforced  as  cnterion  doubtless  lies  in  the  char- 

a  specisJ  tax  is  in  no  sense  a  charge  upon  acter  of  the  work  itsdf.    If  it  be  a 

the  land  of  a  citizen,  and  it  has  been  set  public   work,    capable   of  aaBeasment 

aside  and  enjoined  for  that  cause,  it  against  private  property,  the  asBen- 

cannot   be   converted   into   a   lawful  ments  niiade  to  pay  for  it  are  asBOB- 

charge  by  the  process  of  reassessment,  ments  for  a  public  purpose,  and  the 

Such  a  case  does  not  come  within  the  tax  when  pud  is  paid  for  a  public  pa^ 

meaning  of  the  reassessment  act.   The  pose,  though  the  money  paid  may  go 

difficulty  with  this  charge  sought  to  to  reimburse  a  private  party  by  reaaoo 

be  relevied  as  a  special  tax  is  some-  of  the  fact  that  he  has  advanced  tbe 

thing  more  than  an  irregularity  or  an  money  temporarily  to  meet  Uiat  pa^ 

omission  to  comply  with  the  forms  of  pose.     In   this   view  a   reasBesBment 

law  within  the  meaning  of  said  statute,  manifestly  cannot  be  held  to  be  a  pio* 

There  is,  in  fact,  no  tax  to  be  reassessed  ceeding  to  collect  money  of  a  dtisen 

or  relevied."  for  a  private  purpose;    nor  can  it  be 

Where  the  original  assessment  levied  held  that  the  tax  has  been  paid  bo  as 

by  a  city  for  the  cost  of  making  a  local  to  prevent  any  steps  for  its  coDectioiL" 

improvement  has  been  declared  void  To  the  same  effect,  Hughes  r.  Poit- 

for  want  of  compliance  with  a  juris-  land,  53  Ores.  370.    It  has  been  bdd 

diclional  r^uirement  of  proper  petition  th&t  where  there  has  been  a  tax  aak 

by   property   owners,    the   legislature  under  an  invalid  assessment  and  by 

may,  in   providing  for  a  reassessment,  law   the  purchaser  at  such  tax  sale 

dispense  with  such  reauirement,  since  cannot    recover    the    amount  of  the 

it  had  power  in  the  nrst  instance  to  assessment  from  the  municipality,  tbe 

provide  that  the  work  should  be  done  assessment  is  to  be  regarded  as  paid, 

and    the    assessment    made    without  and    there    can    be    no   reasseflsment. 

such  reauirement.    Frederick  v.  Seattle,  The    power    to  make  a  reasBesBmeot 

13  Wash.  428.    The  fact  that  the  con-  is  for  the  benefit  of  the  municipality, 

tract  for  the  construction  of  the  work  and  not  for  the  benefit  of  the  piff- 

has  been  declared  void  for  failure  of  chaser  at  the  tax  sale  who  takes  sub- 

the  city  officials  to  comply  with  cer-  ject  to  any  defects.    Barkley  r.  lincota, 

tain  statutory  requirements  does  not  82Neb.  181;117N.  W.  Rep.398;BudgP 

preclude  the  assessment  of  benefited  v.  Grand  Forks,  1  N.  Dak.  309.  But 

property  in  reassessment  proceedings,  quceref     A   statutory  provision  thati 

State  V.  Blue  Earth  County  Dist.  Ct.,  when  property  has  been  sold  for  the 

102    Minn.    482.      A    statute    which  payment  of  a  delinquent  aaseesme^^ 

authorizes   a   reassessment  where  the  and  the  sale  has  been  declared  voi^ 

original  assessment  was  void  because  the  property  shall  be  reaasessed  and  t^ 

of  "non-conformity  to  any  law,"  or  proceeds  paid  to  the  purchaser  at  tJ* 

for  any  "omission  or  irregularity"  is  prior  sale  has  been  held  to  be  unooo* 

sufficient  to   authorize  a  reassessment  stitutional,  as,  in  effect,  the  taking  ^ 

for  omission  to  let  the  contract  in  the  one  man's  property  and  giving  it    j^ 

manner  required  by  law.     Tuttle  v.  another.    Gaston  v,  Portland,  48  0^^ 

Polk.  84  Iowa,  12,  17.  82;  Hughes  v,  Portland,  53  Oreg.  3  ^^ 

Tne  fact  that  certificates  or  assess-  But  ouceret  , 

ment  bonds  have  been  issued  to  the        *  Kighter  v.  Newark,  45  N.  J-   ^ 

contractor  and  have  been  sold  by  him  104;    Lewis  v.  Seattle,  28  Wash.  3^ 

and  that    the  reassessment  is    levied  Alexander  v.  Tacoma,  35  Wash.  3*' 

for  the  benefit  of  the  holder  of  the  375. 

assessment  certificates  or  bonds  does        *  Aldridge   v.    Essex    Public   R^^ 

not  make  the  assessment  a  \8lx  levied  Board,  46  N.  J.  L.   126;    Hughes  ' 

for  the  benefit  of  a  private  individual.  Portland,  53  Oreg.  370.    Statute  c^^ 

Schintgeu  v.  La  Crosse,  117  Wis.  158,  strued    as    oonfening    a    continui'^ 
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fflide,  noiwiHutanding  a  final  decree  of  a  court  enjoining  the  mu- 
nicipal authorities  from  collecting  the  first  or  original  assessment.^ 
But,  m  a  few  States,  the  Constitutions  of  which  contain  special 
provisions  that  no  law  retrospective  in  its  operation  shall  be  passed, 
it  b  held  that  the  legislature  cannot  compel  property  owners,  by 
force  of  a  subsequent  act,  to  pay  for  local  improvements  made  under 
Yoid  ordinances.^ 

ftmr  which  is  not  exhausted  by  a  means   of   a   subsequent   assessment, 

■ngle   reassessment,    nor    until     an  for  moneys  expended  in  improving  a 

aanment  is  made  which  can  be  en-  street."    Doyle  v.  Newark,  34  N.  J.  L. 

forced.    Brevoort  v,  Detroit,  24  Mich.  236,  and  see  Righter  v,  Newark,  45 

m  N.  J.  L.  104;    ante,  §   1435.    An  act 

*  Doyle  V.   Newark,   34   N.   J.   L.  validating  a  void  assessment  for  street 

236^  foUowed  and  approved  in  Em-  improvement  was  held  to  validate  it 

pona  V.  Bates,  16  Kan.  495:   Sinking  only  from  passage  of  the  act.    Reis 

nmd  Com'rs  r.  Linden,  40  N.  J.  £q.  v.  Graff,  51  Cal.  86;  San  Francisco  v. 

27;   Long   Branch    Police,    S.    &    I.  O'Neil,  51  Cal.  91;    San  Francisco  v. 

Com'n  V,  Dobbins,  61  N.  J.  L.  659;  Kinsman,  51  Cal.  92. 

Ridunan    v.    Muscatine    County,    77  In  Wisconsin,  by  statute,  it  is  pro- 

loinL  513;   Gill  r.  Pat  ton,  118  Iowa,  vided  that  where,  m  an  action  to  set 

S8;  Emporia  r.  Norton,  13  Kan.  569;  aside  a  special  assessment  for  street 

Smith   V.    Detroit,    120    Mich.    572;  improvements,  the  assessment  is  held 

Btatep.  Ramsey  Countv  District  Court,  invalid,  it  is  the  duty  of  the  court  to 

77  Minn.  248;    HoweU  v.  Buffalo,  37  stay  proceedings  to  order  a  reassess- 

N.  Y.  267;    Thomas  v.  Portland,  40  ment   and  to  make  payment  of  the 

^reg.  50,    citing   text;     Frederick   t;.  amount   finally   determined   a   condi- 

Seattle,     13     Wash.     428;     Fogg    v.  tion    of   judgment    for    the    plaintiff. 

Soquiam,    23    Wash.    340;     Mulis   v.  See  Kersten  v.  Milwaukee,   106  Wis. 

Charlton,  29  Wis.  400.  200;    Sanderson  v.  Herman,  108  Wis. 

The  rationale  of  the  proposition  in  662;   Haubner  v.  Milwaukee,  124  Wis. 

the  text  is  thus  expounded  m  Doyle  v.  153;     Dahlman    v.    Milwaukee,     130 

f^ewark,    34    N.    J.    L.    236,    supra:  Wis.    468.      Where   the   charter   pro- 

'The  contention   is,   that  this  court  visions   have   been  followed   and   the 

laving  in  1863  set  aside  the  assessment  only  irregularities  are  inequalities  of 

Qude  against  the  prosecutor  for  the  im-  the  assessment  and  the  charter  pro- 

provement  in  question,  the  judgment  vides  that  in  case  of  irregularity  or 

to  pronounced  cannot  be  nullified  or  informality    in    the    proce^ings,    the 

Rendered   inoperative   by   act   of   the  council  shall  have  power  to  cause  a 

'^Sislature.     The  legal  proposition  is  new  assessment  to  be  made,  the  court 

^oubtedly  correct.    The  judgment  of  held  that  an  injunction  should  not  issue 

^  court  of  competent  Jurisdiction  can-  to  restrain  the  paving  on  account  of 

K>t  be  reversed,  avoiaed,  or  set  aside  the    inequality,    since    the    injustice 

fy  the  legislative  power.     The  ques-  might  be  corrected  without  delaying 

ion  here  is,  whether  the  act  of  1868  the  work.    Bo^ert  v.  Jackson  Cir.  Ct. 

*t>periy    considered    has    the    effect  Judge,   118  Mich.  457;    Townsend  v. 

Scribed  to  it.     It  must  be  borne  in  Manistee,  88  Mich.  408. 

Und  that  the  act  does  not  re\'ive  or  *  Evans  v.  Denver,  26  Colo.   193, 

ttempt  to  render  valid  the  assessment  197,  citing  text;    Holliday  v.  Atlanta, 

bich  this  court  has  declared  illegal  96  Ga.  377;   St.  Louis  v.  Clemens,  62 

^d  eet  aside;   it  simply  orders  that  a  Mo.  133.     See  also  Barton  v,  Kansas 

ew  and   independent  assessment  be  City,  110  Mo.  App.  31,  39.     In  St. 

Uhde  to  collect  moneys  which  the  city  Louis  v.   Clemens,   52   Mo.    133,   the 

ad  expended  for  the  benefit  of  the  court  held  an  act  authorizing  the  city 

loeecutor  and  others.     It  leaves  the  to  reassess  the  property  benefited  to 

Jdp[ient  of  the  court  upon  the  first  be  void,   and  distinguish^   the  case 

SBeesment   untouched.     Its  effect   is  from  Howell  v,  Buffalo,  15  N.  Y.  512, 

ot  to  nullify  the  judgment  of  this  and   Schenley   v.   Commonwealth,   36 

ourt,  but  to  reimburse  the  city,  by  Pa.   29.    The   case   is   perhaps   more 
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instnictiye  as  showing  how  an  iQ-  tional  an  act  enabling  the  dty  to 
considered  broad  constitutional  lao-  reassess  abutting  property  for  the 
vision  may  become  in  its  practical  construction  of  a  sewer  aft^  the 
operation  the  means  of  producing  the  original  assessments  therefor  had  been 
very  injustice  it  was  designed  to  pre-  de^ared  invalid  because  the  pre- 
vent. In  Evans  v.  Denver,  26  Colo,  liminary  steps  prescribed  for  i\s  oo&- 
193,  the  court,  under  the  special  con-  stniction  had  not  been  observed, 
stitutional  restriction,  held  unconstitu- 
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CHAPTER  XXIX I 
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i 1480 
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ins 1484 

lot  granted  if  the 
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1485 

ct;    Right   of   Re- 
be  clear 1486 

o  enforce  Payment 
Salaries,  &c.    .    .    .     1487 

of     Ordinary    or 
;medy  ......     1488 
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:8  and   Imperative 

1489 

;t;    Mandamus   to 

ficers 1490 

t;    Writ  to  Public 

a  State 1491 
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andamus    .    .   1492,  1493 
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1 1495 
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^otes 1497 

Municipal     Office; 
ompellable  to  serve     1498 
Ldmission  to  Office      1499 
ct;    American   De- 

1500 

Functions    of    Quo 
md  Mandamus  .    .     1501 
ule;   Title  to  Office 
andamus  .    .    .   1502,  1503 
)  Municipal  Office  .     1504 
delivery  and  Inspec- 
3ks  and  Papers  .    .     1505 
Duties     towards 

1506 

letimes  required  to 
dgment  before  being 
a  Mandamus     .    .    1507 
nations  on  the  Power 

1508 
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Judgment  Creditor  not  entitled 
to  Mandamus  to  enforce  Col- 
lection of  Tax  under  an  ab- 
rogated Statute 1509 

Where  Creditor  is  entitled  to 
have  a  Special  Tax  levied  .    .     1510 

Where  Statute  gives  Creditor 
the  Right  to  a  Tax  Levy; 
Prior  Judgment  not  iJwa3n9 
required        1511 

Right  of  Creditor  as  dependin£[ 
on  Legislation  at  the  Date  ot 
the  Creation  of  the  Debt    .    .     1512 

Remedy  of  Bondholder  is  by 
MandamuSf  and  not  in  Equity     1513 

Remedy  in  Federal  Court;  Prior 
Judgment  required;  Course  of 
Procedure 1514 

Creditor  entitlwi  to  enforce  Full 
Exercise  of  Power 1515 

Officers  compelled  ,if  necessary^  to 
meet  to  levy  the  Required  Tax    1516 

Liability  to  Private  Action  by 
the  Creditor  for  Neglect  of 
Dut^ 1517 

Jurisdiction  of  Circuit  Courts  of 
the  United  States  in  Mandor- 
muA\  Prior  Judgment  required    1518 

Mandamus  is  in  Nature  of  Ex- 
ecution of  Judnnent;  May 
issue  to  State  Officers;  Re- 
lation of  Federal  and  State 
Courts 1519 

Enforcement  of  Judgments  in 
the  Federal  Courts;  Bout- 
.well's  Case;  Case  of  City  of 
Watertown 1520 

Boutwell's  Case  not  applicable 
to  Corporate  Duties;  No 
Abatement  by  Death  or  Resig- 
nation     1521 

Resignation  to  avoid  Duty; 
When  ineffectual  until  Suc- 
cessor is  qualified 1522 

Same  Subject;  Principle  limited 
and  Case  distinguished    .    .    .     1523 

Distinction  between  Negotiable 
Bonds  and  Ordinary  Warrants 
as  to  Enforcement 1524 

Enforcement  of  Warrants  or 
Orders  in  the  Federal  Courts      1525 
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SacnoN 

Application  for  the  Writ    .   .    .  1526 

Official  and  Private  Relators  1527 

Demand  and  Refusal 1528 

Formal    Demand    not    always 

necessary 1529 

Rule  to  show  Cause;  Altematiye 

Writ 1530 

Form  and  Requisites  of  the  Writ  1531 

Writ,  how  directed 1532 

Direction  of  Writ;  English  Cases  1533 

American  Rulet 1534 

Direction  of  Writ;  Distinction  .  1535 
Direction;    Official  rather  than 

Personal  Name 1536 

Service  of  the  Writ 1537 

Return;  By  whom   made,   and 

Requisites 1538 


Return  not  oonduaive;  What 
Course  open  to  Respondent  .    1539 

Peremptory  Writ;  When  issued; 
How  obeyed     1540 

Form  of  Peremptory  Writ     .  .    1541 

When  not  issued;  When  set 
aside 1542 

How  Obedience  is  enforced;  At- 
tachment   1543 

Attachment,  how  obtained; 
Practice 1544 

State  Court  Injunction  no  Ex- 
cuse, if  Federal  Court  firat 
acquired  Jurisdiction 1545 

Judgment  in  Afa7Miamii«;  Abate-, 
ment;  Change  of  Membership; 
Public  Officer 1546 


§  1480  (824).  Oeneral  Nature  of  the  Remedy;  In  England. ~ At 
common  law,  the  superintending  jurisdiction  of  the  King's  Bendi 
over  all  public  bodies,  including  municipal  corporations,  and  over 
public  officers,  including  the  officers  of  such  corporations,  is  largely 
exercised  by  means  of  the  writ  of  mandamus.  It  is  considered  in 
England  to  be  a  prerogative  writ,^  and  is  in  style  an  order  in  the 
king's  name,  commanding  the  corporation,  officer,  or  person  to 
whom  it  is  directed  to  perform  a  specific  duty.  Mandamus  and 
informations  in  the  nature  of  quo  warranto  are,  in  England,  the 
principal  remedies  by  which  municipal  corporations  are  com- 
pelled to  observe  the  requirements  of  their  charters  and  of  the 
law;  and  whenever  the  law  has  not  provided  some  other  adequate 
or  specific  remedy  to  compel  or  to  secure  the  performance  of  their 
public  duties,  such  i>erformance  will,  where  this  is  the  appropriate 
process,  be  enforced  by  means  of  the  writ  of  mandamus  in  favor  d 
the  public  or  of  any  person  having  a  right  to  insist  upon  such  pe^ 
formance,  and  who  would  be  injured  by  their  non-performance.' 
It  is,  in  substance,  a  civil  remedy  for  the  subject,  though  the  name 
of  the  king  be  nominally  used.^ 


court  in  which  the  sovereign  is  sup-  mandamus  \b  certainly  a  prerogative 

posed  to  be  personally  present.    Com.  writ,  flowing  from  the  king  hunfldfi 

Digest,  Mandamus  A.  sitting  in   this   court,   superinteiulinK 

*  Commonwealth  v.  Pittsburgh,  34  the  police  and  preserving  the  peace « 

Pa.  St.  496,  .510;   Douglas  i'.  Mcl^ean.  this  country."     Rex  rTBarkcr,  wpni, 

25  Pa.  Super.  Ct.  9;  Attomev-General  per  Lord  Mansfield, 
V.  Boston,  123  Mobs.  460,  noted  infra,        »  Stephens's  Nisi  Prius,  2291.  This 

§  1.585,  note;  3  Black.  Com.  110;  Rex  author's  treatment  of  the  subject  of 

V.  Barker,  3  Burr.  1265;    1  W.  Black,  mandamus  as  the  remedy  is  applied  in 

352;    Rex  v,  St.  Martin's  Land  Tax  England,  is  highly  satisfactory. 
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{1481  (825).  Same  Subject;  In  this  Oountry.  —  In  this  country 
dw  functions  of  the  writ  are  fully  as  extensive  and  of  the  same 
nature  as  in  England,  although  we  have  here  given  more  scope  to 
other  remedies  which  often  effect  practically  the  same  ends.'  It 
is  to  the  public  advantage  that  municipal  corporations  and  their 
officers  shall  be  made  to  perform  the  duties  enjoined  upon  them 
hj  law,  and  the  necessity  which  has  been  felt  for  affording  easy 
remedies  against  them  has  led  the  legislatures  and  the  courts  in 
modem  times  to  improve  and  liberalize  the  proceedings  by  manda- 
flNii,  by  relieving  them  of  much  of  their  former  artificial  and  tech- 
nical character.'  Accordingly,  "it  is,"  says  a  high  legal  authority, 
''wdl  settled  that  a  mandamus  in  modem  practice  is  nothing  more 
than  an  action  at  law  between  the  parties,  and  is  not  now  considered 
IS  a  prerogative  writ.  The  right  to  the  writ,  and  the  power  to  issue 
it,  have  ceased  to  depend  on  any  prerogative  power,  and  it  is  now 
regarded  as  an  ordinary  process  in  cases  to  which  it  is  applicable, 
[t  is  a  writ  to  which  every  one  is  entitled,  where  it  is  the  appro- 
Miate  process  for  asserting  the  right  he  claims." ' 

§1482(826).  Mandamns  and  Injunction.  —  These  are,  in  their 
uture,  different  remedies,  and  in  general  are  not  concurrent  or 
uterchangeable.^    A  torit  of  mandamus  may  be  likened  to  an  in- 

'Seepos^,  chaps,  xxx.jxxxi.  "Man-  Se3nnour  Water  Co.  v.  Sejrmour,  163 
fttmu"  says  Mr.  Justice  Thamjmonf  Ind.  120;  Clement  v.  Graham,  78  Vt. 
B  OHnmencmg  his  valuable  opmion  290;  Commonwealth  v.  Allegheny 
a  the  Commonwealth  v,  Allegheny  County,  32  Pa.  218;  State  v.  Kirklev, 
bounty,  37  Pa.  St.  277,  279,  "is  a  hirfi  29  Md.  85;  Wilkinson  v.  Providence 
XQOg^ve  and  remedial  writ,  the  Bank,  3  R.  I.  22.  It  was  held  that  a 
jppiopriate  functions  of  which  are  suit  in  equity j  where  all  the  rights  and 
oe enforcement  of  duties  to  the  public,  duties  of  the  parties  may  be  ^justed, 
Toffioens  and  others  who  either  neglect  and  not  mandamus^  a  purely  legal 
f  lefuse  to  perform  them.  It  follows,  remedy,  was  the  proper  remedy  under 
terefore,  that  those  to  whom  it  may  the  circumstances  for  compelUng  the 
'  appropriately  directed  owe  some  bridging  of  the  tracks  of  several  rail- 
it^  to  the  public,  and  are  under  road  companies,  where  they  cross 
>hgation  to  perform  it,  and  for  the  streets.  Burlington  &  C.  R.  R.  Co.  r. 
iforcement  of  which  there  is  no  other  People,  20  Colo.  App.  181. 
•edficlegal remedy."  Pa«/, 5 1570, note.        <  Walkley   v.    Muscatine,    6   Wall. 

*  Rex  r.  Barker,  3  Burr.  1265;  Sikes   (U.  S.)  481;  Heine  r.  Levee    Com'rs, 
Ransom,   6   Johns.    (N.   V.)   279;   19  Wall.  (U.  S.)  655;   Rees  v.  Water- 

uraer, /n  re,  5  Ohio,  542.  town.   19  WaU.    (U.   S.)    107.     Thus 

*  Per  Tanev,  C.  J.,  in  Kentucky  v,  mandamus,  and  not  a  hiU  in  equity ^  is 
cnmson,  24  How.  (U.  S.)  66,  97,  98;  the  proper  remedy  against  the  officers 
«DdaIl  9.  United  States,  12  Pet.  of  a  corporation  to  compel  them  to 
J.  8.)  524;  Kenddl  ».  Stokes.  3  register  a  conveyance  of  shares.  Cooper 
ow.  (U.  S.)  87, 100;  Davies  v,  Coroin,  v.  Dismal  Swamp  Canal  Co.,  2  Mur- 
12  U.  S.  36;  Rosenbaum  v.  Bauer,  phey  (N.  Car.),  195.  So  to  compel, 
20  U.  S.  450,  462;  post,  i  1546;  where  it  is  a  mere  ministerial  duty, 
kming.  In  re,  4  Hill  (N.  Y.),  581;  the  Commissioner  of  Patents  to  pre- 
tate  P.  Bafley,  7  Iowa,  390;  Bryan  v.  pare  a  patent  for  execution.  Butter- 
'attcU,  15  Iowa,  538,  per  Wright,  J.;  worth  v.  United  States,  112  U.  S.  50. 
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junction  at  law  or  a  mandatory  writ  in  a  legal  proceeding,  commaDd- 
ing  in  the  name  of  the  sovereign  authority  the  performance  of  a 
specific  affirmative  act.^  A  writ  of  injunction  belongs  solely  to  a 
court  of  equity,  and  usually  issues  to  prevent  the  doing  of  stnoe 
specific  act.  Where  mandamus  is  the  appropriate  remedy,  it  can- 
not be  substituted  by  a  bill  in  equity  praying  an  injunction,  as,  for 
example,  an  injunction  to  compel  a  municipality  to  levy  a  tax  to 
pay  a  judgment  against  it.'  Where,  for  example,  bonds  haoe  bm 
voted  by  a  county  to  pay  for  a  stock  subscription  to  a  railway  cooh 
pany ,  the  legal  obligation  is  to  issue  the  bonds  pursuant  to  the  vote. 
If  the  county  officials  wrongfully  refuse  to  issue  the  bonds,  this 
will  not  make  the  county  liable  in  damages.  The  only  remedy  is  a 
proceeding  at  law  by  mandamus  to  compel  the  proper  officers  (rf  the 
county  to  issue  the  bonds.  The  railroad  company,  or,  if  it  be  in- 
solvent, a  judgment  creditor  of  the  company  cannot  mftinfain  a 
bill  in  equity  to  compel  the  issue  and  delivery  of  the  bonds  to  be 
applied  on  the  judgment.  Such  creditor  must  first  acquire  the 
right  of  the  railroad  company,  and  then  proceed  by  mandama 
against  the  county  or  its  officers  to  compel  the  issue  of  the  bonds.' 

So  to  compel  a  municipatity  to  perform  the  amount  allowed  by  law  had  beeo 

statute   duties.      Attorney-General   v.  distributed.    Post,  i  1507.  note. 

Boston,   123  Mass.  460,  noted  infra,  >  Walkley   v.    Muscatme,  6  Wafl. 

§  1585,  note.    Remedy  in  equity.    Post,  (U.    8.)    481;    infra,  {§  1506,  1513; 

chap.  xxxi.  §§  1570-1590.    An  injunc-  Heine  v.   Levee   Comrn'ra,   19  Wall 

/ion,  and  not  moTMiamtid,  was  considered  (U.  S.)  655;    Rees  v.  Watatown,19 

to  be  the  proper  remedy  to  prevent  Wall.  (U.  S.)  107.    See  State  v.  Kmf. 

the   erecting,   by   the   trustees,   of   a  29  Md.  85,  110,  in  which  it  wssbeU 

school-house    on    a    site    selected    in  that  mandamus  was  a  proper  remedy 

violation  of  law;    but  mandamus  was  by  a  city  to  compel  the  deuveiy  to  i, 

regarded  as  the  proper  remedy  to  com-  by   a  building  committee  who  were 

pNeT  the  trustees  to  carry  out  the  de-  acting  without  legal  authority,  of  the 

cision  of  the  superior  school  officer,  plans  and  specifications  of  tJie  dty 

on  appeal,  in  relation  to  establishing  nail,  and  thus  to  restrain  them  in  the 

a  school-house  for  the  district.    State  discharge  of  the  duties  of  their  sop- 

V.   Custer,    11   Ind.   210.     In  certain  posed  office. 

cases   mandamus   and   injunction   are  As   to  mandamus  and   injttndio^ 

somewhat  correlative  remedies.    Board  Prescott  v,  Duquesne  Bor.  (duty  in 

of  Liquidation  v.  McComb,  92  U.  S.  respect  to  wharf),  48  Pa.  118;  M- 

531.     But  their  respective  functions  ford  Bor.  Sch.  tnr.  v,  Anderson,  45 

are  distinct.     Butterworth  v.  United  Pa.    388:   State  v.   Graves,   19  Md. 

States,  112  U.  S.  50;  Smith  v.  Bourbon  351;    Neuse  River  Nav.  Co.  r.  Ncir- 

County,   127  U.   S.   105;    Glossop  v.  beme,  6  Jones  L.  (N.  Car.)  204;  State 

Heston  &  I.  Local  Board,  L.  R.  12  ».  Custer,  11  Ind.  210;  People  p.  Sakh 

Ch.  Div.  102;  pasty  §  1739,  note.  mon,  46  111.  415;    People  v.  SaJomoOf 

^  State  V.  St.   Paul,   104  La.  280:  61  111.  37;   Parker,  Re,  120  U.  S.  736; 

State  V.  McMillan,  52  S.  Car.  60.    If  Brown,  Re,  116  U.  8.  401;  Craig  •• 

the  act  has  already  been  done  the  writ  Leitensdorfer,  123  U.  S.  209;  tfj^ 

will  not  lie,  for  if  allowed  it  would  be  §§  1485,   1513;    post,   chap.  xxxi.  >> 

nugatory.    Spiritual  Atheneum  Soc.  of  to  legal  and  equitable  remeaies. 

W.  R.  V.  Randolph,  58  Vt.  192,  where  •  Smith   v,   Bourbon   County,  127 

the  application  was  for  allotment  of  U.  S.  105;  infra,  f  1487,  note.  Maf^ 

money  to  a  religious  society  made  after  damus  to  compel  issue  of  b(mdB,  b» 
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;  (827).  When  Mandainus  lies.  —  The  office  of  the  vyrit  of 
uaisix)  compel  a  corporation,  an  inferior  court,  or  a  public 

0  perform  some  particular  corporate  or  official  act  or 
umbent  upon  it  or  him,  which  is  imperative  in  its  nature, 
he  performance  of  Which  the  relator  has  a  clear  legal  right, 
aedy  is  extraordinary,  as  distinguished  from  the  usual 
of  the  citizen  or  suitor,  and  if  the  right  is  doubtful  or  the 
cretionary,  or  if  there  be  any  plain,  ordinary,  and  ade- 
gal  rem«iy,  this  writ  will  not,  in  general,  be  allowed.^ 

Millard,  133  N.  Y.  App.  292;   Yeager.  In  re,  11  Gratt.  (Va.) 

Millard  v.  Adama,  136  N.  Y.  665;    Randolph  County  Ct.  v,  Stal- 

'.   669:    Christie   v,   Bergen  naker.   13  Gratt.   (Va.)   523;    Cowan 

^5  N.  J.  L.  49,  afPd  76  N.  J.  v,  Fulton,  23  Gratt.  (Va.)    579;   Kent 

V,   Dickinson,    25    Gratt.    (Va.)   817; 

ng,    In   re,    94    U.    S.    14;  Page  t;.  Clopton,  30  Gratt.  (Va.)  415; 

^n  re,   14  How.  (U.  S.)  24;  Dawson  v.  Frederick  County  Ct.,  2 

1  re,  5  Pet.  (U.  S.)  190;  H.  &  M.  (Va.)  132;  Brown  v.  Crippm, 
In  re,  6  Pet.  (U.  S.)  216;  4  H.  &  M.  (Va.)  173;  Kine  William 
t.  In  re,  7  Pet.  (U.  S.)  634;  County  Ct.  v,  Munday,  2  Leigh  (Va.), 

Ins.  Co.  of  N.  Y.  V,  Wilson,  165;   Harrison  t;.  Norfolk  County  Ct., 

.  S.)  291;  Life  &  F.  Ins.  Co.  2  Leigh  (Va.),  164;  Manns  v,  Givena, 

').  Adams,  9  Pet.  (U.  S.)  571;  7  Leigh  (Va.),  689. 

re,    13   Pet.    (U.   S.)    279;        In  an  act  directing  a  contract  for 

bates  V.  Lawrence,  3  Dallas  municipal  supplies  to  be  awarded  to 

2;  Harris,  In  re,  52  Ala.  87;  the  lowest  responsible  bidder y  the  word 

Aspen  Town  &  L.  Co.,  10  "responsible    does  not  refer  to  pecuni- 

;  St.  Clair  County  v,  Keller,  ary  ability  only,  but  the  act  calls  for 

I;  People  ».  Lieb,  85  111.  484;  the  exercise,  in  good  faith,  of  discre-- 

Sch.  Trustees,  86  lU.  613;  tionary  powers  on  the  part  of  the  city 

.    Highway  Comers,   88    111.  officers,  and  if  they  act  in  good  faith, 

)le   V.    Crotty,   93    111.    180;  though  erroneously  or  indiscreetly,  man- 

.  Mound  City,  103  111.  552  damns  will  not  lie  to  compel  them  to 

i  license);  Reddick  v.  People,  change  their  decision.  Douglass  v.  Com- 

pp.  85;    People  v,  Chicago,  monwealth,  108  Pa.  St.  559;  infrOf  §§ 

pp.  72;  Vincent  tf.  Ellis,  116  1489,  1496.  To  the  same  effect,  Cook 

i;  Smalley  v,  Yates,  36  Kan.  County  v.  People,  78  111.  App.  586; 

te   V.   Smith.    104   La.   370;  State  v,  Columbus  Board  of  Education, 

lAtrobe,  80  Md.  222;    Gross  6  Ohio  N.  P.  347;  Brown  v.  Houston 

)re,  111  Md.543;  75Atl.Rep.  (Tex.  Qv.  App.),  48  S.  W.  Rep.  760; 

5  r.  Hill,  32  Minn.  275;  State  Vincent  v.  Ellis,  116  Iowa,  609.    Man^ 

n,  91  Mo.  445  (writ  to  compel  damns  will  not  he  to  compel  the  per- 

of  a  certificate  of  election  as  formance  of  an  act  which,   for  any 

fused  to  ineligible  candidate) ;  reason,    it    has   become    unlawful    to 

imaJia,  14  Neb.  265;  State  v,  perform.     People  v.  Hyde  Park,   117 

1  Neb.  572;   State  v.  House-  111.  462;    First  Nat.   Bank  v.  Hefle- 

Neb.  658;  State  v.  McGuire,  bower,  58  Kan.  792;   State  v.  United 

69;  Jones  Co.  v,  Guttenberg,  States   Express   Co.,   95   Minn.   442; 

L.  659;    People  v.  Board  of  Tribune  Ptg.  &  Binding  Co.  v.  Barnes, 

L  104  N.  Y.  App.  Div.  162;  7  N.  Dak.  591.     Mandamus  will  lie 

jhambers,  26  Onio  Cir.  Ct.  only  to  secure  a  clear  legal  right  and 

Territory  v.  Crum,  13  Okla.  not   to   accomplish   a  wrong,   or  the 

T  ».  Media  Electric  L.,  H.  &  violation  of  the  Constitution.     State 

I  Pa.  Super.  Ct.  519;  Douglas  v.  Wyoming  County  Ct.,  47  W.  Va. 

1, 25  Pa.  Super.  Ct.  9:  Hoover  672.     A  demand  for  payment  by  a 

10  Kulp  (Pa.),  59;  Common-  judgment   creditor,   made  before   the 

Fairfax  County  Ct.,  2  (Va.)  day  fixed  by  statute  for  the  adoption 

lorris,  In  re,  11  Gratt.  (Va.)  of  an  ordinance  appropriating  money 
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§  1484  (828).  When  it  Hog  against  Municipal  Oorporationi.  — A 
writ  of  mandamus  will,  where  it  is  an  appropriate  remedy,  be 
granted  against  municipal  corporations  and  their  officers  when- 
ever they  refuse  or  unreasonably  neglect  to  perform  any  duty 
clearly  enjoined  upon  them  by  charter,  or  statute,  or  law,  and  there 
is  no  ordinary  or  specific  legal  remedy  adequate  to  enforce  the  right 
of  the  public,  or  the  particular  legal  right  of  the  relator.^  "When- 
ever," says  Mr.  Justice  Strong,  adopting  the  doctrine  of  the  Eng- 
lish law,  '*  there  is  a  clear  legal  right  in  the  relator,  a  corresponding 
duty  in  the  defendants,  and  the  want  of  any  other  adequate  and 
specific  remedy,"  a  writ  of  mandamus  is  the  appropriate  process.* 
Such  legal  right  may  arise  from  the  common  law,  from  statute,  or 
from  contract.^ 

to  pay  necessary  expenses  and  lia-  Commonwealth,  90  Pa.  498  (to  oompd 
bilities,  will  justify  a  proceeding  by  pa3rment  of  interest  on  bonds,  there  w- 
mandamus  to  compel  a  levy  of  taxes  mg  money  available  in  the  treasury). 
to  satisfy  the  judgment.  Cairo  v.  Mandamus  does  not  lie  to  compel 
Campbell,  116  HI.  305.  aldermen  to  perform  their  geoenl 
>  Thomason  v.  Ruggles,  69  Cal.  465;  official  duties  regulariy.  People  r. 
Oakland  Paving  Co.  v.  Hilton,  69  Cal.  Whipple,  41  Mich.  548.  See  also 
479;  Treat  v.  Middletown,  8  Conn.  243;  Wilson  v,  Qeveland,  157  MicL510. 
Stronji^'s  CaaCf  Kirby  (Conn.),  345;  Municipal  and  executive  officers  can 
Hawkins  v.  Starke  County,  14  Ind.  be  required  by  mandamtu  to  perform 
521;  State  v.  Hale,  166  Ind.  413;  only  such  duties  as  are  imposed  upon 
Smallev  v.  Yates,  S6  Kan.  519  (to  them  by  law.  German  Security  Bank 
compel  execution  and  deliverv  of  v,  (Doulter.  112  Ky.  577.  Mandamta 
bonas);  State  v.  Kirkley,  29  Md.  85;  will  not  lie  to  regulate  the  general 
McCarthy  v.  Boston,  188  Mass.  338;  oourseof  conduct  of  a  municipal  officer. 
St.  Luke  s  Church  v.  Slack,  7  Cush.  e.  a.,  to  enforce  a  liquor  law.  People 
(Mass.)  226:  McBride  v.  Grand  v,  Busse,  238  111.  593.  See  also  Ptopie 
Rapids,  47  Mich.  236  (to  compel  pay-  v.  Dunne,  219  111.  346. 
ment  of  a  salaiy  fixed  by  law) ;  Martin  '  Commonwealth  v.  Pittsburgh,  ^ 
V.  Tripp,  51  Mich.  184;  Hudson  v.  Pa.  496,  509;  Stephens's  Nisi  Pri^a, 
Whitney,  53  Mich.  158  (to  compel  the  2292;  Hex  v.  Nottingham  Water- 
advertising  and  sale  of  lands  for  pav-  works  (Do.,  6  A.  &  E.  355;  Indian- 
ing  taxes);  Elliott  v.  Detroit^  121  apolis  &  (3.  R.  Co.  v.  State,  37  Ind- 
Mass.  611;  Thatcher  &.  Adams  County,  489;  People  r.  Rose,  211  Dl.  252; 
19  Neb.  485;  People  r.  Chenango  McGann  v,  Harris,  114  HI.  App.  308; 
County,  8  N.  Y.  317;  People  i'.  New  State  v.  United  States  Express  O)., 
York  Board  of  Pol.,  107  N.  Y.  235;  95  Minn.  442;  People  r.  Coler,  58 
People  V.  McWilliams,  185  N.  Y.  92;  N.  Y.  App.  Div.  131;  Stater.  Malheur 
People  V.  Ck)lumbia  County,  10  Wend.  County  (Jt.,  46  Oreg.  519.  Tbc  right 
(N.  Y.)  303;  People  v.  Listman,  84  must  exist  in  the  relator  when  the  writ 
N.  Y.  App.  Div.  6i33;  People  v,  Gug-  issues,  otherwise  the  judji^ment  must 
genheirner,  2S  N.  Y.  Misc.  735;  Sea-  be  for  the  defendant.  Silverthom  r. 
berry  v.  Chatham  County,  66  N.  Car.  Warren  R.  Co.,  33  N.  J.  L.  372;  In  re 
486;  Wool  v.  Edenton,  115  N.  Car.  Rooney,  26  N.  Y.  Misc.  73. 
10;  Hall  V,  Soinersworth,  39  N.  H.  *  Napier,  In  re.  18  Q.  B.  695;  Paff 
611,  and  cases  cited  by  Bellows^  J.;  v,  McClure,  79  Vt.  83.  A  court  will 
State  V.  Wood  County,  17  Ohio,  184;  not  grant  a  writ  of  mandamus  where 
State  V.  Cincinnati,  19  Ohio,  178;  there  is  no  power  of  enforcing  obe- 
Sycamore  Board  of  Education  i'.  State,  dience  to  it;  Bristol  &  N.  S.  R.  ft.  Co.. 
80  Ohio  St.  133;  Ball  v.  Lappius,  3  In  re,  L.  R.  3  9.  B.  D.  10;  ornoM 
Oreg.  55;  Ck)mmon wealth  v.  Allegheny  power  to  obey  it.  Postf  §  1509.  Man- 
County,  32  Pa.  218;  Williamsport  v.  damus  will  not  be  granted  when  the 
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§  1485  (829).  Mandamna  not  granted  if  the  Ordinary  Remedies 
tfi  idaqoate.  —  If  a  statute  prescribes  a  specific  remedy,  particularly 
if  adequate  in  its  nature,  such  a  remedy  is  ordinarily,  if  not  always, 
exdusive  of  mandamus,  which  will  not  in  such  case  be  granted ;  but 
if  DO  particular  remedy  be  given,  and  there  is  no  other  plain  and 
effectual  mode  of  relief,  mandamus  is  proper  in  all  cases  where  it  is 
adapted  to  enforce  the  right  and  duty  in  question.^  It  has  repeat- 
edly been  held,  both  in  England  and  in  this  country,  that  where 
there  is  a  clear  legal  right  in  the  relator,  the  writ  will  not  be  re- 
fused merely  because  there  is  also  an  adequate  remedy  in  equity, 
or  a  remedy  at  law,  if  the  latter  be  not  adequate  to  the  purpose,  or 
because  the  oflBcers  or  adverse  party  may  be  prosecuted  criminally 
for  neglect  of  duty.* 

power  to  perform  the  duty  sought  to  Dock  Co.,  2  Q.   B.  64;    Stephens's 

be  enforced  is  inadequate  or  wanting.  Nisi  PriuSf  2306. 
McCoy  r.  State,  2  Marv.  (Del.)  543.        Mandamus  will  lie  to  compel  high- 

Defeodant  must  have  the  power  to  do  way  supervisors  to  repair  tne  high- 

tbe  act.    People  v.  Cook  County,  176  ways  notwithstanding  they  are  liable 

OL  576.  to  a  fine  for  failure  to  do  so,  since  such 

^  Ottawa  V,    People,   48   HI.    233;  fine  does  not  compel  the  performance 

Temideton  v,  Newton  County  (Ind.),  of  their  duty,  and  is  not  an  adequate 

^  N.  E.  Rep.  880 ;   Sturgeon  v,  De-  legal  remedy.    State  v.  Kamman,  151 

R>it  Boaitl  of  Assessors,   159   Mich.  Ind.  407.    In  State  t;.  Patton,  108  Mo. 

p9;  State  v.  Unit^  States  Express  App.  26,  it  was  held  that  the  existence 

\  %  Minn.  ^2;  Brown  v.  Owen,  of  the  remedy  by  certiorari  is  insuffi- 

5  Miss.  319;    Hazlewood   v.  Rogan,  dent  to  bar  the  right  of  a  school  dis- 

S  Tex.    295;   State  v.  Gardner,  32  trict  to  mandamxis  against  the  county 

'sah.  550.  clerk  to  compel  him  to  extend  levies 

'  Willcock,    356,    pi.    40-44,    and  and  make  an  assessment  for  the  dis- 

^  cited;   State  v.  Wilson,  123  Ala.  trict  in  case  of  his  refusal  so  to  do. 

^;  Robertson  r.  Alameda,  136  Cal.  When  the  courts  refuse  to  grant   a 

3;    State  v.  Jacksonville  Terminal  mandamus   because   there   is   another 

>.,  41  Fla.  377;   Smith  v.  Automatic  specific   remedy,    they   mean   only   a 

^tographic  Co.,  118  Dl.  App.  649;  specific  remedy  at  law.     Rex  v.  Staf- 

jianapolis  &  C.  R.  Co.  v.  State,  37  ford,  3  T.   R.  651,   Buller,  J.;  yosty 

J.  489;   State  v.  Real  Estate  Build-  chap.  xxxi. 

:   &   Loan   Assoc.,    151    Ind.    502;        It  has   been  sometimes  said^   but 

irdc4istle  t;.  Maryland  &  D.  R.  Co.,  perhaps  without  sufficient  considera- 

Md.  32;    Baltimore  Univcrsitjr  v,  lion,  that  a  remedy  by  injunction^  if 

Iton.  ^  Md.  623;   State  v.  Rcnick,  ample,  will  prevent  a  resort  to,  or  in- 

7   Mo.  292;    Hopkins  v.  State,  64  duce  the  court  in  its  discretion  to  denv 

h,   10;    Moores  v.  State,  71   Neb.  a  mandamus.    State  v.  Custer,  11  Ind. 

I;  SUte  V,  Coufal  (Neb.),  95  N.  W.  210,  212,   per  Hanna,  J.;    People  r. 

&.  362;   People  v.  New  York  Cent.  Salomon,  46  111.  415;    State  v.  Hart- 

.  R.  R.  Co.,  168  N.  Y.  187;   Peo-  ford  St.  R.  Co.,  76  Conn.  174.    But  if 

!  V,  Tr«Emor,   15  N.  Y.  App.  Div.  the  suit  in  chancery  is  not  of  a  nature 

5;  People  v.  Palmer,  14  N.  i .  Misc.  to  do  such  complete  justice  as  a  pro- 

I    People  V.  New  York,   10  Wend,  ceeding  by  mandamus,  the  pendency 

.    Y.),    393;     Perry    t;.    Chatham  of  such  a  suit  in  oquitv  will  not  prevent 

lunty,  130  N.  Car.  558;    Common-  the  court  from  awarding  a  mandamus. 

ialth  ».  Allegheny  County,  32  Pa.  People  r.  Salomon,  51  III.  37;    Cala- 

8;    Commonwealth  v.  Doylestown,  veras  County   v.   Brockway,   30  Cal. 

Fa.  Co.  Ct.  R.  161;  Rex  v.  Severn  325;  suf^a,  §  1482.    WTierc  the  relator 

WyeR.  Co..2B.  &  Aid.  646;  Robins,  had  a  bill  pending  in  equity  on  which 

re,  7  Dowl,  566;  Regina  v.  Bristol  full  relief  could  be  had,  mandamus  was 
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§  1486  (830).     Same    Subject;    Bight   of   Relator  miut  be  cleir. 
—  The  well-established  general  rule  is,  as  above  stated,  that  the 
writ  of  mandamiLS  will  only  lie  to  give  effect  to  a  clear  kgal  right; 
but  if  there  be  a  reasonable  or  fair  doubt  in  the  particular  case 
respecting  the  right  of  the  public  or  of  the  relator  to  this  fonn  of 
remedy,  the  writ  will  be  granted,  and  the  question  of  the  ri^t 
considered  on  the  return.*    And  however  clear  the  legal  right  of  the 
relator  or  applicant  for  the  writ  may  be,  4iie  writ  cannot  be  susi- 
tained,  unless  otherwise  provided  by  statute,  if  there  is  a  dear, 
ample,  and  adequate  remedy  by  an  ordinary  action  at  law.^ 

denied.    Hardcastle  0.  Md.  &  Del.  R. which   all   citizens   are  equally  oon- 
R.  Co.,  32  Md.  32:  Brown  v.  Nehmer,  cemed.       People    p.    SwaDstrom,    79 
128  Mich.  690;    Detroit  &  B.  Plank  N.  Y.  App.  Div.  94. 
Road  Co.  V.  Highland  Park,  142  Mich.       >  State  v.  Richaids,  50  Fla.  284; 
326.  Wright  V,  KeUey,  4  Idaho,  624;  SuUi- 

A  statute  provided  that  a  creditor  van  v,  Robbins,  109  Iowa,  235;  State 
of  a  county  should  be  entitled  to  the  v.  Sommerville,  111  La.  1015;   State 
amount  due  him  ''in  the  county  levy,  v.  Board  of  Police  Comrn'ra,  113  Ta. 
or  to  a  recovery  thereof,  with  costs,  424;    Gardner  v.   Templeton  St.     It* 
by  action  of  debt  against  the  officer  Co.,  184  Mass.  294;   State  p.  OBbon, 
refusing  to  levy  the  same";    and  it  60   Neb.    415;     People   v.   Cheoazigo 
was  held  by  the  Court  of  Appeals  of  County,  11  N.  Y.  563;  People  ».  NTcw 
Vir^nia  that  this  right  to  an  action  York,  10  Wend.  (N.  Y.)  393;    Sw^ct 
against  the  officers  was  such  a  specific  v.  Conley,  20  R.  I.  381 ;  Custer  Coiaxity 
legal  remedy  as  to  deprive  the  creditor  Bank  0.  Custer  County,  18  S.  I>ak. 
of  the  right  to  a  mandamus  to  compel  274;  State  9.  Nelson,  105  Wis.  111. 
the    levy    of    the    tax.      King    Wm.        It  has  been  said  that  the  rule  stA-ted 
County  V.  Munday.  2  Leigh  (Va.),  165.  in  the  text  is  ''not  imiversaDy  fru^  }^ 
But  quceret    See  Amy  v.  Des  Moines  relation    to   corporationB   and   mmxii^ 
County,  11  Wall.  (U.  S.)  136,  referred  terial  officers."    McCullou^  v.  Broo*^" 
to  infra,  §  1517.  lyn,  23  Wend.  (N.  Y.)  458.    Anci  « 


People  v.  Butler,  24  Colo.  401;    Peo-  to    collect   a   tax,   Bronson,  J., 

pie  V.  Rose,  211  111.  252;    Scanlan  v.  that   though   an  action  on   the 

Schwab,  103  HI.  App.  93;    People  v,  would  verhaps  lie  in  favor  of  the  plai**' 

Perrin,   103  HI.  App.  410;    Davis  v,  tiff,   who   would   be   entitled   to    tfr* 

Miller  Signal  Co.,  105  111.  App.  657;  money  when  collected,  yet  a  mandt^^ 

Knopf  V,  Corcoran,  112  111.  App.  320;  mits   would    be    a   more   appropria^  "^ 

People   V.    Helt,    116   HI.    App.   391;  remedy;    which,     according    to     ^^'^ 

State  V.  Toole,  32  Mont.  4;    State  v.  commentary   of   Nelson,    J.,    is  on/J^ 

Edwards,  40  Mont.  287;  106  Pac.  Rep.  equivalent  to  saving,    "If  the  pomcd; ^^ 

695;    State  v,  Warren  F.  &  M.  Co.,  by  action  be  doubtful,  a  mandamus  wi^^^^ 

32  N.  J.  L.  439;   People  v.  Ransom,  2  lie."    People  ».  Chenango  County,  11 

N.  Y.  490;    People  v,  Stevens,  5  Mill  N.  Y.  563,  573,  574.     See  also  PeojJc 

(N.  Y.),  616;  Regina  v.  Heathcote,  10  v,  Columbia  County,  10  Wend.  (N.  Y.) 

Mod.   49;    post,    §   1526,   note.     See  363,   366,   where  it   is    said,   "If  an 

State  V.  Brewer,  39  Wash.  65.    If  the  action  lies  in  this  case,  then  a  man' 

authority  of  a  municipality  to  levy  damus  should  be  refused."     Boyce  v. 

taxes  is  doubtful,  a  mandamus  direct-  Russell,  2  Cow.  (N.  Y.)  444;   reopk 

ing  such  levy  will  not  be  awarded,  v.  Stevens,  5  Hill  (N.  Y.),  616:  Peo- 

State  V.  Guttenberg,  39  N.  J.  L.  660.  pie  v,  Brooklyn,  1  Wend.  (N.  Y.)  318, 

Citizen   may   institute  mandamus  to  325;    People  t;.  New  York,  25  Wend, 

compel    public   officer   to    perform    a  (N.  Y.)  680.    Rdator  ia  not  entitled 

statutory    duty,    in    performance    of  to  mandamus  where  he  does  not  es* 


J 
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§  1487  (831).    Mandamus  to  enforce  Payment  of  Official  Salaries. 
— Tlus,  where  the  salary  or  fees  of  an  officer  of  a  municipal  or 

tibliflh  both  a  specific  legal  right  and  not  lie  to  compel  payment  to  a  street 
a  want  of  a  specific  legal  remedy,  contractor  from  a  special  assessment 
Gommonwealth  v.  James,  214  Pa.  which  has  been  adjudged  invalid  in 
319.  a  taxpayer's  suit  to  recover  back  what 
ThtUmandamtutriU  not  lie  where  there  he  had  paid  under  stress  of  legal  pro- 
it  an  adequate  remedy  by  statute  or  by  cess.  People  v.  East  Saginaw,  40  Mich. 
m  dfdinary  action  at  Jaw.   Evans  v.  336.    Nor  for  the  enforcement  of  con- 


United  States,  19  App.  D.  C.  207 
Seubrough  v.  Watson,  140  Ala.  349 
Donmgton  v.  Yuma  County,  8  Ariz.  4 
Grudyl  V.  Amador,  20  Cal.  72 
Hi^DiamB  v,  Bagnelle,  138  Cal.  699 
Sute  V,  Cone,  40  Fla.  409;    Johnson 


tract  rights  of  a  private  nature.  It  is 
Ip-anted  only  to  prevent  a  failure  of 
justice  in  cases  where  ordinary  legal 

Srocesses  furnish  no  relief.    Parrott  t;. 
iridgeport,  44  Conn.  180.    The  per- 

— «v  ».  x^*.x,.   ^^  * .-.  ->,«,    w^.*-^-  formance  of  a  contract  entered  into  by 

County  V.  Hicks,  2  Ind.  527;  Franklin  resolutions  of  a  public  body,  which,  in 

Tp.  V.  State,  11  Ind.  205;    Louisville  an  important  feature,  violate  a  penal 

&  N.  A.  R.  Co.  V.  State,  25  Ind.  177;  statute,  will  not  be  compelled  by  man- 

Khaet  v.  Marion  Ind.  School  Dist..  damue.    Nor  will  the  writ  be  panted 

129  Iowa,  441 ;    State  v.  McCrillus,  4  if  the  resolutions  show,  on  theu*  face, 

[Can.  250;   State  v.  Hannon,  38  Kan.  that  the  body  passed  them  under  a 

^;  Williams  v.  Maysville  Tel.  Co.,  clear  mistake  as  to  its  legal  obligations 

19  Ky.  33;  State  r.  Police  Jury,  108  to  do  what  it  was  resolving  to  do. 

^  311;   Perez  v.  Whitaker,  116  La.  Mabon  v.  Halstcd,  39  N.  J.  L.  640. 

^7;    Baker  v.  Johnson,  41   Me.   15;  The  approval  of  official  bonds  is  the 

'crry  v.  Hull,  180  Mass.  547^   Coffin  exercise  of  judicial,  not  of  ministerial, 

Board  of  Education,  114  Mich.  342;  power,  and  mandamus  will  not  lie  to 

^rer  Post,  No.  1,  G.  A.  R.  v.  Paee,  revise  the  exercise  of  thepower.    Har- 

)  N.  H.  280;  Manchester  v.  Fumald,  ris,  In  re,  52  Ala.  87;   Tnompson,  In 

[   K.TI.   153 ;    Cleveland  v.  Jersey  re,  52  Ala.  98. 

'ty,  39  N.  J.  L.  629;   People  v.  Che-  A  writ  of  mandamus  may,  in  proper 

^^m  County,  11  N.  Y.  563;   People  cases,  be  denied  when  it  appears  that 

Crennan,  141  N.  Y.  239;   People  v.  there  are  no  funds  out  of  which  a 

^W  York,  166  N.  Y.  154;   People  v.  warrant  can  be  paid  if  drawn.    State 

terurban  St.  R.  Co.,  177  N.  Y.  296;  v.  Wayne  County,  157  Ind.  356:  State 

Hes  V.  Fonda,  85  N.  Y.  App.  Div.  i;.  Minneapolis,  87  Minn.  156;  State  v. 

5;   People  v.  Woodbury,  88  N.  Y.  Spinney,  166  Ind.  282;  People  t;.  Coler, 

>p.  Div.  593;    People  v.  Edmonds,  41  N.  Y.  App.  Div.  463;    People  v. 

Barb.    (N.    Y.)     529;     19   Barb.  York,  66  N.  Y.  App.  Div.  453,  afT'd 

T-  Y.)  468;    People  v.  McGoldrick,  171    N.  Y.    627:     State  v.  'Board  of 

N.  Y.  av.  Proc.  R.  292;  Wright  v.  Elections,  24   Ohio  Cir.  Ct.  R.  654; 

>iid,   127  N.  Car.  39;    Kensington  State  v.  iHiers,  51  S.  Car.  388;   Mc- 

^tric  Co.  V-  Philadelphia,  187  Pa.  Caslan  v.  Major,  64  S.  Car.  188;  State 

6;    St.  Paul's  Par.  Poor  Com'rs  v.  v.  Daniel,  52  S.  Car.  201. 

roah,    2    McCord    (S.    Car.).    170;  The  proper  remedy  for  holders  of 

Ing    Wm.    County    v.    Munaay,    2  county  warrants  drawn  against  a  par- 

siA  (Va.),  165;  State  r.  Manitowoc,  ticular  fund,  which  has  been  diverted 

\  Wis.  423.  and  exhausted  by  the  county  authori- 

The  courts  will  not  by  mandamus  ties,  is  mandamus  to  compel  the  com- 

tmpel    a    municipal    corporation    to  missioners  to  levy  and  collect  a  tax 

lecifically  perform  business  contracts,  to   pay   such    warranto.     State   Sav. 

ate  V,  Mortenser,  69  Neb.  376.     It  Bank  ».  Davis,  22  Wash.  406.     But 

ill  not  lie  to  compel  a  city  to  open  where  money  has  been  appropriated 

street,  in  accordance  with  a  con-  for  a  specific  purpose,  it  is  not  in  all 

act  or  agreement  in  a  manner  speci-  cases  a  sufficient  answer  to  an  appli- 

xi  by  the  petitioner  for  his  pnvate  cation  for  a  mandamus  to  compd  its 

ivantage,    disregarding   public   con-  payment  for  that  purpose,  to  set  up 

ieiations;  the  partv  has  an  adequate  that  the  money  has  been  wrongfully 

medy  at  law  tor  damages.    Parrott  applied  to  other  purposes.    It  may  be 

Bridgeport,  44  Conn.  180.    It  will  regarded  in  contemplation  of  law  as 
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public  corporation  may,  like  other  debts,  be  recovered  by  an  action 
at  law  against  the  corporation,  this  ordinarily  is  the  remedy,  and 
not  rnandamus;  ^  but  if  the  officer  cannot  sue  the  corporation,  he 
may,  where  entitled,  compel  payment  by  means  of  this  writ,'  unless 

still  in  the  treasury.  First  Nat.  Bank  State  v.  Pike,  17  Ohio  Cir.  Ct.  R.  624; 
V.  Arthur,  12  Colo.  App.  90;  People  State  vr  Mitchell,  2  Tr.  Conat  (8. 
V.  Stout.  23  Barb.  (N.  Y.)  338;  Hohl  Car.)  703;  State  v.  TaUman,  29  WaaL 
V.  Westford,  33  Wis.  324;  Campbell  v.  317;  Rex  p.  Benchere  of  Gn/s  Inn, 
Polk  County,  3  Iowa,  467;  Lansing  v.  Douglas,  339;  United  States  v.  Ed- 
Van  Gorder,  24  Mich.  456;  Risley  v.  munds,  3  Mackey  (D.  C),  142;  pod, 
Smith,  64  N.  Y.  570;  People  t;.  N.  Y.  chap.  xxxi.  But  where  remedy  by 
Comptroller,  77  N.  Y.  45.  See  also  appeal  is  not  a  plain,  speedy,  and 
Dubordieu  v,  Butler,  49  Cal.  512.  adec^uate  remedy,  the  iasuanoe  of 
Under  the  English  common-law  pro-  a  wnt  to  compel  execution  wiO  not  be 
cedure  act  of  1864,  {  68,  mandamus  denied.  Holtum  v.  Greif,  144  CaL 
wiU  not  be  sustained  if  there  be  any  521. 

other  remedy   equally   adequate  and        Where  the  writ  di  certiorari  was 

effective.    Bush  t;.  Bcavan,  1  Hurl.  &  taken  away,  the  court  refused  to  in- 

Colt.   500.     So  also   under    code    of  directly  interfere  to  bring  the  proned- 

CcUifornia.     Rosenbaum  v.  San  Fran-  ings     under     review    by    mandamu$. 

Cisco,  28  Fed.  Rep.  223,  afiF'd  120  U.  S.  Rex  p.  Yorkshire.  &c..  1  A.  &  E.  563; 

450.  post,  chap.  xxxi.  §{  1591-1595. 

Mandamus  will  not  lie  where  a  Denvmg  the  right  to  the  writ  be^ 
party  has  an  appeal  or  the  right  to  a  cause  there  is  another  remedv  "is  not 
y^rit  of  error,  which  will  give  adequate  a  rule  of  law.  but  a  rule  re^kting  the 
relief.  Virginia  Com'rs,  Ex  parte,  discretion  of  the  court  m  wanting 
112  U.  S.  177;  Burdett,  Re,  127  U.  S.  writs  of  mandamus."  Hill,  J.,  Bariow, 
771;  Atlantic  City  R.  Co.,  In  re,  164  In  re,  30  L.  J.  Q.  B.  271.  To  justify 
U.  S.  633;  Huguley  Mfg.  Co.,  In  re,  the  refusal  of  the  writ  on  this  groiffla, 
184  U.  S.  297;  Rosenbaum  v.  San  the  other  remedy  must  be  at  least 
Francisco,  28  Fed.  Rep.  223,  aff'd  equally  suitable,  beneficial,  and  effeo- 
120  U.  S.  450;  Preston  v.  Marion  Ind.  tual.  Addison  on  Torts,  chap.  xxiv. 
School  Dist.,  124  Iowa,  355;  State  v.  1059,  English  edition.  But  where  the 
Kinf^,  52  La.  An.  1548;  State  v.  Judge  proceeding  by  mandamus  has  been 
of  Civil  Dist.  Ct.,  107  La.  474;  Hanson  assimilated  bv  statute  to  ordinary 
V.  St.  Maiy  Par.  Police  Jury,  116  La.  proceedings,  tne  relator,  if  oth»wi« 
1080;  Pulling  v.  Durfce,  97  Mich,  entitled,  should  not  be  denied  a  refioit 
605;  Freud  v.  Saginaw  Circuit  Judge,  to  this  remedy  on  the  ^und  that  be 
125  Micli.  670;  Cattermole  v.  Ionia  can  sue  at  law,  unless  it  appean  that 
Circuit  Jud^e,  136  Mich.  274;  Skutt  this  latter  remedy  is  as  adequate  and 
V.  Kent  Circuit  Judge,  136  Mich,  effectual  as  the  other. 
477;  Hopper  v.  Livingston  Probate  *  People  v.  Thompson,  25  Barb. 
Judge,  137  Mich.  124;  Valley  City  (N.  Y.)  73;  Lynch, /nr<?,  2  HiU(N.Y.), 
Desk  Co.  V.  Kent  Circuit  Judge,  139  45;  People  v.  New  York,  25  Wend. 
Mich.  194;  Recor  v.  St.  Clair  Cuxniit  (N.  Y.)  680;  Boyce  v.  Russell,  2  Cow. 
Judge,  139  Mich.  156;  Wells  t;.  Mont-  (N.  Y.)  444;  ante,  $  421;  Re}TioldgF. 
calm  Circuit  Judge,  139  Mich.  544:  Taylor.  43  Ala.  420;  People  r.  Lin- 
Lemon  I'.  Oakland  Circuit  Judge,  140  denthal,  77  N.  Y.  App.  Div.  515;  Pape 
Mich.  504:  Pontiac,  O.  &  N.  R.  Co.  v.  School  Dist.,  87  Mo.  App.  415. 
V.  Oaklana  Circuit  Judge,  142  Mich.  Mandamus  wiU  lie  to  compel  the  proper 
257;  Williams  v.  Cooper  Co.  Com.  PI.  local  authorities  to  fix  the  salao'  of  an 
J.,  27  Mo.  225;  State  v.  Westover  elected  oflScer  under  the  pro\T8iottB  of  a 
(Xob.),  89  N.  W.  Rep.  1002;  Jefferson  statute  requiring  them  to  do  so,  but 
V.  Atlantic  City,  64  N.  J.  L.  59;  Peo-  the  court  will  not  control  their  die- 
plo  V.  Saratoga  County,  106  N.  Y.  cretion  in  determining  the  amount  of 
App.  Div.  381;  Nelson,  In  re,  1  Cow.  the  salary.  Mobile  County  p.  State 
(X.  Y.)  417;  People  v.  Bolte,  35  (Ala.),  50  So.  Rep.  972. 
N.  Y.  Misc.  53;  State  r.  Fourth  Dis-  «  Baker  v.  Johnson,  41  Me.  15; 
trict  Court,  13  N.  Dak.  211;  State  t;.  People  t;.  Edmonds.  15  Barb.  (S.  Y.) 
Franklin  County,  7  Oliio  N.  P.  563;  529;     Commonwealth   v.  JohnsoDi  2 
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Qother  is  in  possession  under  color  of  right,  in  which  case  the  title 
)  the  office  cannot  ordinarily  be  determined  in  mandamus,  or  in 
ay  collateral  proceeding.^  So  in  a  case  in  which  it  appeared  that 
le  State  of  New  York  had  issued  bills  of  credit  to  the  amount  of 
200,000,  which  sum  was  apportioned  among  the  several  counties 
f  the  State  and  paid  over  to  each  county  to  be  loaned  out  to  its 
tizcns  on  mortgage  security,  and  where  it  was  provided  by  statute 
lat  if  any  deficiency  on  foreclosure  should  exist,  the  county  super- 
iors should  raise  the  same  as  the  ordinary  county  charges  are 
vied  and  collected,  it  was  decided  that  the  remedy  of  the  State, 
b»e  the  supervisors  omitted  to  perform  this  duty,  was  by  manda- 
\u  against  them,  and  not  by  action  against  the  county,  as  the 
unty  was  only  liable  in  the  way  pointed  out  by  the  statute.* 

on.  (Pa.)  275;  People  v.  New  York,  The  doctrines  of  the  text,   as  to 

N.  Y.  473;   McKannay  v,  Horton,  mandamits,  may  be  illustrated  bv  a 

1  Cal.  711 ;   Grander  v.  French,  152  brief  reference  to  some  of  the  adjudged 

idL356;  State  v.  McQuade,  36  Wash,  cases,  in  which  the  writ  has  been  held 

9.  But  it  will  not  Be  to  control  a  to  be  ^  proper  remedj^  to  compel  the 

icretion  as   to   the   amount   to   be  performance  of  a  pubhc  duty.    Thus, 

owed.    People  v.  New  York,  1  Hill  mandamus  lies  to  compel  pubhc  officers, 

.  Y.),    362;    People   v.    Dutchess  on  the  division  of  towns j  to  apportion 

imty,  9  Wend.  (N.  Y.)  508.    Com-  the  money  between  them  pursuant  to 

uttficm  oj  municipal  officers.     Ante,  the  directions  of  the  statute.     People 

21.  V.  Marsh,  2  Cow.  (N.  Y.)  485;  Hig^ 

hi  Ncfrth  Carolina,  while  it  is  con-  v.  Midland  County,  52  Mich.  16;  ante, 

ed  that  the  court  "will  not,  ordi-  SS  103,  106.  107,  115,  and  358-360. 

ily  at  least,  interfere  by  mandamus  To  pay  for  authorized  public  improve- 

ire  there  is  another  specific  legal  m^nts  within  a  municipality,  the  legis- 

edy"  (StAte  t>.  Jones,   1   Ired.  L.  lature  may  direct  the  local  officers  to 

-134),  yet  it  is  doubted  whether,  issue  its  bonds,  and  upon  their  refusal 

n  the   legislature   authorizes   one  to  issue  them,  the  duty  may  be  com- 

of  public  officers,  as,  for  example,  pelled  by  mandamus.    People  v.  Gug- 

hool  committee,  to  make  contracts,  genheimer,   47   N.   Y.   App.   Div.   9; 

directs  that  the  employees  shall  People  v.  Flagg,  46  N.  Y.  401.    This 

said  by  another  public  officer,  upon  case   was   distmguished    in    the   later 

order  from  the  first^  there  can  be  case  of  People  i;.  Batchelor,   decided 

other  specific  legal  remedy  than  by  the  Court  of  Appeals  in  1873  (53 

t    afford^    by    mandamus.      Per  ]S.  Y.  128),  in  which  it  was  held  that 

tUj  J.,  in  Taylor  v.  Northampton  the   legislature    could    not    compel   a 

mty,  5  Jones  L.  98.     Mandamus  municipal    corporation    to    become    a 

.  proper  remedy  to  enforce  the  pay-  stockholder  in  a  railway  company  and 

at  of  an  officisd  salary,  the  amount  issue  its  bonds  in  payment  for  the 

which  is  fixed.     Speed  t;.  Detroit,  stock  without  its  consent.    The  opin- 

•  Mich.  92.  ion  of  Graver,  J.,  refers  to  many  of  the 

^  Winston  v.  Mosely,  35  Mo.  146;  previous  cases,  and  admits  that  they 

te  V.  State  Auditor,  34  Mo.  375,  establish  that  '^  municipal  corporations 

owed,  State  p.  Auditor,  36  Mo.  70;  may  be  compelled  to  enter  mto  con- 

iple  V.  Brennan,  45  Barb.  (N.  Y.)  tracts  for  an  exclusive  public  purpose." 

;   French  p.  Cowan,  79  Me.  426;  but  not  "when  the  purpose  is  private   , 

Jy  p.  Portland,  14  Oreg.  243;  infra^  and  he  treats  this  purpose  as  private, 

1501  et  seq.y  1554;  post^  chap,  xxx.,  and  did  not  consider  the  decision  of  the 

'  Warranto;  chap.  xxxi.  United  States  Supremo  Court  in  Olcott 

People  p.   Columbia  County,    10  v.    Fond    du    Lac    County,    16    Wall, 

ad.  (N.  Y.)  363;   People  p.  Ulster  (U.  S.)  678  (ante,  §  318),  as  conclusive 

Uity,  16  Johns.  (N.  Y.)  59.  of  the  question  before  the  court.     It  is 
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§  1488  (831  a).     Inadequacy  of  Ordinaiy  or  Spedfie  Remedy;  Au- 
thor's Oomment.  —  The  principle  that  mandamvs  will  not  be  awarded 

noticeable  that  the  caae  of  AtkinB  v,  Everett,  Cas.  Temp.  Hardw.  261; 
Randolph,  31  Vt.  226,  is  cited,  which  Rex  t;.  Williams,  2  M.  db  S.  141;  WDk. 
was  characterized  by  Chief  Justice  357.  pi.  46;  anU,  §{  387,  388. 511, 514. 
Denio  in  the  manner  heretofore  no-  Ana  to  compel  the  proper  officer  of  the 
tioed.  See  also  Wcismer  v.  Douglas,  city  to  issue  a  license  to  one  entitled 
64  N.  Y.  91;  Flatbush,  In  re,  60  N.  Y.  thereto.  East  St.  Louis  v.  Wider,  46 
398;  Duanesbu^  t;.  Jenkins,  57  N.  Y.  111.  351.  See  People  v.  San  FrancKoo, 
177;  Horton  v.  Thompson.  71  N.  Y.   20  Cal.  591. 

513;  Dimcan  v,  Louisville,  8  Bush  3fan(2amu«  will  lie  to  compd  count j 
(Ky.),  98;  Selma  <&  Gulf  R.  Co.,  In  re,  oommissionerB  to  make  a  record  qf  diar 
46  Ak.  230;  anU,  S|  115,  note,  123:  chap.  cuAion  in  a  matter  affecting  individual 
XX ;  People  v.  White,  54  Barb.  (N.  Y.)  rights,  so  that  an  ^peal  may  betaken 
622;  Creighton  v.  San  Francisco,  42  if  desired.  Warren  County  v.  State, 
Cal.  446;  San  Francisco  v.  Canavan,  15  Ind.  250:  State  v.  Boyden,  18  S. 
42  Cal.  541 ;  Halsey  v.  Nowrey,  71  Dak.  388.  See  State  v,  McGuire,  74 
N.  J.  L.  481:  People  v,  Millard,  133  Neb.  769.  And  against  an  officer,  to 
N.  Y.  App.  Div.  139;  State  v.  Middle  compel  him  to  record  a  deed  or  paper. 
Kittitas  Irr.  Dist.,  56  Wash.  488;  106  Strong's  Case,  Kirby  (Conn.),  345; 
Pac.  Rep.  203.  People  v.  Collins,  7  Johns.  (N.  Y.)  549; 

Mandamus  imU  lie  to  comvd  a  city  to  Goodell,  In  re,  14  Johns.  (N.  Y.)  325; 
make  an  assessmentf  directed  by  an  act  Wulflan^  v.  McCollom,  83  Ky.  361. 
of  the  legislature,  to  pay  for  buildings  And  against  commissioners  of  a  county, 
pulled  down  to  open  a  public  street,  or  to  compel  them  to  receive  and  iU  a 
to  make  and  collect  street  assessments,  petition  for  a  change  of  the  boundaries 
People  V.  Pontiao-,  185  111.  437;  Shool-  of  the  county,  as  required  by  law. 
bred  v.  Charleston,  2  Bay  (S.  C),  63;  Hawkins  ».  Starke  County,  14  Ind.  521. 
Reock  t;.  Newark,  33  N.  J.  L.  129;  So  it  will  lie  to  compel  the  officer  hav- 
ante.  {  1387;  Himmelmann  v.  Cofran,  irig  custody  of  the  corporate  seal  to 
36  Cal.  411;  Sinton  v.  Ashbury,  41  Cal.  affix  it  to  any  document  to  which  it  is 
525;  Wilson  i;.  Berkstresscr,  45  Mo.  the  duty  of  such  officer  to  put  it. 
283;  State  v.  Keokuk,  9  Iowa.  438;  Halsey  v.  Nowrey,  71  N.  J.  L.  481; 
Chapin  v.  Osbom,  29  Ind.  99;  Rex  v.  State  v.  Fisher,  5  Pennewill  (Dei), 
Stainforth  &  K.  Canal  Co.,  1  M.  &  S.  273;  State  v,  Jenkins,  20  Wash.  78; 
132;  Regina  v.  Wilts  &  B.  Canal  Co..  Tapping  on  Mandamus,  96:  3  Blackst 
8  Dowl.  P.  C.  623.  So  the  writ  will  Com.  110.  As,  for  example,  the  seal 
lie  to  a  city  council  to  compel  prosecur  to  a  county  warrant.  Prescottp.Gonser, 
tion  of  a  local  improvement  commanded  34  Iowa,  175. 
by  a  statute  to  be  made.  Welch  v.  Where  a  city  charter  provided  for 
State,  164  Ind.  104;  People  v.  Brook-  the  election  of  a  board  of  police  com- 
lyn,  22  Barb.  (N.  Y.)  404.  So  also  to  missioners,  whose  duty  it  snould  be  to 
compel  commissioners  of  the  poor  to  nominate  to  the  common  council  suit- 
discharge  duties  imposed  on  them,  if  able  persons  to  fill  vacancies  occurring 
there  be  no  adequate  remedy  at  law.  in  the  police  department,  but  made  no 
Lynah  v.  St.  Paul's  Par.  Com'rs,  2  provision  for  the  appointment  of  a 
McCord  (S.  C),  170;  State  «.  Mitchell,  clerk  of  the  board,  and  one  of  the  mem- 
2  Tr.  Const.  (S.  C.)  703;  Rex  v.  Bank  bers  of  the  board,  at  the  request  of 
of  England,  Doug.  506;  post,  {  1595.  his  associates,  acted  as  clerk  and  tot 
If  the  council  delay  or  refuse  to  order  a  a  record  of  the  proceedings  of  the  board, 
sale  for  delinauent  taxes  mandamus  it  was  held  that  such  derk  vxa  not  <* 
will  be  ordered  on  the  relation  of  a  public  officer,  and  that  a  writ  of  mandar 
citizen  and  taxpayer.  Hugg  v.  Cam-  mus  would  not  lie  to  compel  him  to 
den,  39  N.  J.  L.  620.  amend  a  recoiti  made  by  him.    Pond 

As  the  writ  lies  to  enforce  public  v.    Parrott,  42  Conn.    13.    See  ante, 
rights,  it  will  be  granted  to  compel  the  chap.  xiv. 

mayor  to  perform  his  duty  as  a  presid-  Where  a  statute  is  mandatory,  en- 
ing  officer,  after  default  in  that  respect,  joining  upon  the  mayor  and  aldermen 
State  V.  Meier,  143  Mo.  439;  Dreyfus  the  ijerformance  of  a  duty,  such  as  to 
V.  Lonergan,  73  Mo.  App.  336;  Rex  v,  appoint  commissionerB  to  dischargt  a 
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wbete  any  of  the  usual  and  ordinary  actions  at  law  afford  a  full  and 
adequate  remedy,  or  where  a  statute  provides  a  specific  remedy 
for  the  enforcement  of  the  particular  duty  or  right  in  question, 
thndd,  in  the  atUhor's  judgment,  be  applied  vriih  especial  care  where 
this  is  the  sole  ground  of  the  refusal  of  the  writ.  In  general,  no 
measure  of  relief  is  so  exactly  adapted  to  the  demands  of  justice 
as  (to  borrow  the  language  of  equity)  a  specific  execution  of  the 
precise  duty.  Other  forms  of  relief  may  go  beyond  or  fall  short  of 
the  exact  right  of  the  party  aggrieved.  On  principle,  it  would 
seem  that  there  ought  in  our  day  to  be  no  leaning  by  the  courts 
against  the  remedy  of  mandamus.  If  the  right  of  the  relator  and 
the  corresponding  duty  of  the  respondent  are  both  clear,  a  court 
which  denies  the  writ  on  the  sole  ground  that  an  ordinary  action 
wiD  give  a  full  and  adequate  remedy  ought  to  make  sure  that  such 

pMc  duiy  connected  with  the  naviga-  127  U.  S.  105;  supnif  S  14B2.  So  a 
^  of  a  public  stream,  mandamus  will  town  was  compelled  by  mandamus  to 
lie.  Savannah  v.  State,  4  Ga.  26.  In  piarantee  certain  bonds,  i>ursuant  to 
(^^orgia.  a  city  marshal  may  be  com-  its  vote,  executed  by  the  railroad  com- 
piled Dv  mandamus  to  perform  his  pany,  which  the  town  had  under  legis- 
<^fficial  duty  to  restore  property  levied  lative  authority  voted  to  aid  in  this 
?«/or  taxes  to  the  claimant,  on  receiv-  manner.  New  Haven,  M.  &  W.  R.  Co. 
^  the  bond  and  security  required  by  v.  Chatham,  42  Conn.  465;  Douglas  v, 
j^tute.  Mitchell  i;.  Hay,  37  Ga.  581.  Chatham,  41  Conn.  211. 
^(tndamus  lies  to  compel  city  treasurer  County.  —  Duty  as  respects  paupers, 
®  receive  coupons  for  taxes,  if  a  valid  Where  a  statute  provided  that  when 
^tute  makes  this  his  duty.  Sands  v,  any  person,  not  a  pauper,  ''shall  fall 
^iinimds,  116  U.  S.  585.  See  Wilcox  sick  and  die  in  any  county  in  this  State, 
Hunter  (Va.),  25  S.  E.  Rep.  1000.  not  having  money  to  pay  his  board. 
^  Index,  tit.  Coupons,  Taxes.  It  also  medical  aid,  or  burial  expenses,  it  shall 
^  to  compel  the  county  board  of  be  the  duty  of  the  county  court  to 
editors  to  refund  a  fine  paid  to  avoid  make  such  allowances  therefor  as  shall 
Imprisonment,  the  judgment  imposing  seem  just,"  it  was  held  that  this  ex- 
having  been  reversed  on  certiorari,  tended  to  persons  of  this  class  within 
rople  V.  Wayne  County,  41  Mich,  the  limits  of  an  incorporated  place, 
IZ.  But  it  will  not  lie  to  compel  the  the  corporation  charter  being  silent 
ihmding  of  a  tax  unlawfully  levied,  on  the  subject;  and  that  the  county 
there  is  an  issue  involved  which  could  be  compelled,  by  mandamus,  to 
i^t  to  go  to  a  jury.  Byles  v.  Golden,  make  a  proper  allowance  when  such 
\  Mich.  612.  A  mandamus  is  the  expenses  nave  been  incurred.  Gunn*s 
■oper  remedy  for  the  State  to  com-  Aom.  v.  Pulaski  County,  3  Ark.  427. 
il  an  officer  —  e.  g.,  a  county  auditor  Mandamus  is  the  only  remedy  by 
-  to  perform  a  public  duty,  in  which  which  the  State  can  compel  two  cities, 
ic  State  is  interested,  —  e.  g..  to  issue  who  have  purchased  a  toll  bridge,  to 
8  tax  duplicate  without  aading  an  perform  the  duties  owed  to  the  public 
e0oZ  per  cent.  Hamilton  t;.  State,  m  connection  with  the  bridge^  thus 
Ind.  452.  securing  a  free  bridge  for  puohc  use. 
Mandamus  is  the  appropriate  rem-  State  v.  Bangor,  98  Me.  114.  Mandor 
ly  in  any  coercive  proceedmgs  against  mus  will  lie  to  compel  a  county  trea&- 
oounty  court  to  compel  the  issue  of  urer  to  comply  with  a  statute  relating 
mds  in  pursuance  of  valid  county  to  the  deposit  of  county  funds  in  de- 
tbscriptions.  Jones  Co.  v.  Gutten-  pository  banks  of  the  county.  State 
•rg,  66  N.  J.  L.  659;  Shelby  v.  Cronin,  72  Neb.  642;  People  v, 
ounty  V,  Cumb.  &  C.  R.  Co.,  8  Bush  Gibler,  78  ID.  App.  193. 
Cy.),  209;  Smith  v.  Bourbon  Coimty, 
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remedy  is  as  complete  and  effectual  as  the  remedy  by  mamdavm. 
So,  if  the  writ  is  denied  on  the  sole  ground  that  a  statute  has  pro- 
vided a  specific  remedy,  the  legislative  intent  that  such  remedy 
should  be  exclusive  ought  to  be  clear,  particularly  if  it  is  less  com- 
plete and  effectual  than  the  remedy  by  mandamus.  It  is  not  in- 
tended by  these  reflections  to  deny  the  soundness  of  the  general 
rule  stated  in  the  preceding  sections,  but  rather  to  suggest  the 
wisdom  of  more  caution  in  its  application  than  has  sometimes  been 
observed,  where  the  relief  by  mandamus  was  clearly  adequate,  but 
where  this  remedy  has  been  refused  for  the  single  reason  that  the 
relator  ought  to  bring  an  ordinary  action,  or  that  he  is  confined 
to  a  statute  remedy,  although  the  latter  b  not  expressly  declared, 
and  by  fair  intendment  does  not  appear,  to  be  exclusive. 

§  1489  (832).       Distinction     between    Diseretionaiy    Powers   9^ 
Imperative  Duties.  —  Powers  conferred  upon  municipal  corporations 
are,  as  we  have  heretofore  seen,  of  two  general  classes,  —  the  o^® 
mandatory,  the  other  discretionary.^    Discretionary  powers  are  ta^^» 
unless  in  extraordinary  and  exceptional  instances  of  gross  abt*^' 
subject  to  judicial  control;^  but  duties  imperatively  enjoined  m^y* 
as  we  have  just  shown,  be  enforced  by  mandamus. 

1  Ante,  chap.  vii.§  246;  Rock  Island        'Ante,    chap,    vii,   §  242;    su^^^ 

County  V.  United  States,  4  WaU.  (U.  $  1483;  post,  %  1515,  chape.  xx3d.  x>«^^' 

S.)  435,    444     (where     Mr.     Justice  Mobae  County  v.  State  (Ala.),  50     ^^* 

Swayne  distinguishes  the  two  classes  Rep.  972;  Coluns  v.  Hawkins,  77  ^^-^*^' 

of  powers);  Napa  Val.  R.  CJo.  v.  Napa  101;   People  v.  McMurray,  27  0^^\f^\ 

County,  30  Cal.  435;  Goodrich  v,  Chi-  277;  McCoy  v.  State,  2  Marv.  (TP^tsJ. 

cago,  20  111.  445;    Ottawa  v.  People,  543;  Atlanta  v.  Wright,  119  Ga.  20-^' 

48  111.  233;  Baltimore  v.  Marriott,  9  Shoshone  County  r.  Mjyrhew,  5  Idaiif^' 

Md.    160;    Anne  Arundel   County   v.  572;   People  v.  Van   Cleave,   183    tT 

Duckett,     20     Md.     468;     Allegheny  330;    Illinois  State  Board   of  Healf 

County   School   Com're  v.   Allegheny  v.  People,  102  111.  App.  614;  People  r- 

County,  20  Md.  449;  State  r.  Bolte,  Church,  103  111.  App.  132;  Kinzer  r 

151  Mo.  362;  State  v.  Weston  (Neb.),  Marion  Ind.  School  Dist.,  129  Iowa,.—* 

99  N.  W.  Rep.  520;  People  t;.  Brooklyn,  441;  McCrea  v.  Roberts,  89  Md.  238;    ^ 

22  Barb.  (N.  Y.)  404;  Brooklyn  Teach-  Provident   Sav.    Life    Assur.    Soo.  r. 

era  Ass'n  v.  New  York,  176  N.  Y.  564;  Cutting,    181    Mass.    261;     Fisher  r. 

State  V.  Bowera,  26  Ohio  Cir.  Ct.  R.  Wayne  Circuit  Judge,  128  Mich.  543; 

326,  afif'd  70  Ohio  St.  423;  Common-  Hartwig  r.  Manistee,  134  Mich.  615; 

wealth  V.  Pittsburgh,  34  Pa.  496,  516,  Fletcher  v.  Alpena  Circuit  Judge,  136 

r  Strong,  J.;    Rose  v.  Bennett,  25  Mich.  511;  State  v.  Bench,  ^  Mo. 

I.  405;    Meyer  v,  Carolan,  9  Tex.  App.  657;    State  v.  Walker,  85  Mo. 

250;   Altgelt  v.  Campbell    (Tex.  Civ.  App.   247;   State  v.  Stull    (Neb.),  96 

App.),  78  S.  W.  Rep.  967;  Sights  v.  N.  W.  Rep.   121;  State  p.  Scott,  60 

Yamalls,  12  Gratt.  (Va.)  292;  Hester «.  Neb.  98;    State  v.  Lincohi,  68  Neb. 

Thomson,  35  Wash.  119;  Rex  v.  Hast-  597;     Bayonne    v.    North    Arlington 

ings,  1  D.  &  R.  148;  Queen  v.  Bristol  (N.  J.  Eq.),  75  Atl.  Rep.  558;  People 

Dock  Co.,  2  Ry.  &  Canal  Cases  (Eng.),  v.  Maher,  141  N.  Y.  330;    People  p. 

599;   Rex  i'.  Eye  Bor..  2  D.  &  R.  172  Matthies,   179  N.  Y.  242;    People  r. 

(construing  the  words  ''shall  be  law-  Morrison,   54  N.  Y.  App.  Div.  262, 

ful").    See  Payne  v.  United  States,  20  aff*d  165  N.  Y.  644;  Donovan  v.  Can- 

App.  D.  C.  581.  tor,  89  N.  Y.  App.  Div.  50;  People  p. 
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I  general  rule  is  this:  If  the  inferior  tribunal,  corporate  body, 
)Iic  agent  or  officer  has  a  discretion,  and  acts  and  exercises  it, 
iscretion  cannot  be  controlled  by  mandamus^  But  if  the 
r  tribunal,  body,  officers,  or  agents  refuse  to  act  in  cases 
the  law  requires  them  to  act,  and  the  party  has  no  other 
emedy,  and  where,  in  justice,  there  ought  to  be  one,  a  mandor 
ill  lie  to  set  them  in  motion,  to  compel  action;  and,  in  proper 
the  court  will  settle  the  legal  principles  which  should  govern, 
thout  controlling  the  discretion  of  the  subordinate  jurisdic- 
ody,  or  officer.* 

98  N.  Y.  App.  Div.  59;  141;  Carolina,  C.  &  0.  R.  Co.  v.  Scott 

Cranch 

»^M»v^  w.  w«^.^,  «w  *,-.^T.  »... ,  w.  ^.  vw.  ^^./  wv,  A>uiAUft^v^uu  i>.  Com- 
•n  V,  Cecil  Tp.  school  Direct-  mission,  104  Fed.  Rep.  653:  Minne- 
Pa.  Co.  Ct.  R.  574;  State  t;.  sota  Moline  Plow  Co.  v,  Dowagiac 
us  Board  of  Public  Service,  81  Mfg.  Co.,  126  Fed.  Rep.  746;  Hudmon 
218;  90  N.E.  Rep.  389;  State  v.  Slaughter,  70  Ala.  546;  Huey  v. 
cket,  18  R.  I.  350;  Famham  v.  Waldrop,  141  Ala.  318;  Magee  v.  Cala- 

19  S.  Dak.  343;  Lewright  v.  veras  County,  10  Cal.  376;  People  v, 
Tex.  556;  Miles  v.  Wells,  22  Vanhom,  20  Colo.  App.  215;  State  v, 
>;  Marcum  v.  Lincoln,  L.,  M.  Wilmington,  3  Hamng.  (Del.)  294; 
Dunties,  42  W.  Va.  263;  Rob-  State  v.  Reeves,  44  Fla.  179;  State  v. 
>aul,  50  W.  Va.  528;  State  v,  Richards,  50  Fla.  284;  People  v.  Cass 
121  Wis.  523.  County,  77  lU.  438;  People  v.  La  SaUe 

e  an  act  requires  the  exercise  County,  84  111.  303;  People  t;.  Chytraus, 
udgment  of  an  officer  manda-   183  HI.  190;  Michigan  City  v.  Roberts, 

not  lie.  McGann  v.  Harris,  34  Ind.  471;  Madison  v.  Smith,  83  Ind. 
App.  308;  Sansom  v.  Mercer,   502;  State  v,  Robinson.  1  Kan.  188, 

448.     Where  a  discretion  is  220;  McKean  v,  LouisviUe,  18  B.  Mon. 

uid  made  to  work  injustice,  it   (Ky.)  9;  State  v,  St.  Paul,  113  La.  1066; 

controlled     by   mandamus.   Rice  B.  &  F.  Mach.  &  I.  Co.  v.  Worces- 

.  Wihnington,  4  Del.  Ch.  491;   ter,  130  Mass.  575;  Boyd  v,  Detroit 

V.  People,  78  111.  382;  People  Board  of  Health.  140  Mich.  306;  State 

County,  176  Dl.  576;  Van  w.  Ames,  31  Minn.  440;  Mau  v.  Liddle, 
Anderson,  219  111.  32;  Jury  v.   15   Nev.   271;   Ahrens  v.   Fiedler,   43 

81  Kan.  207;  Douglas  v,  N.  J.  L.  400;  Nelson,  In  re,  1  Cow. 
,  25  Pa.  Super.  Ct.  9.  See  (N.  Y.)  417;  Baily,  In  re.  2  Cow.  (N. 
tur  V.  Anderson,  35  Tex.  Civ.  Y.)  479;  Gourley  v.  Allen,  5  Cow. 
I.  (N.  Y.)  644;  Elkins  v.  Atheam,  2  Denio 
iberlin  w.  Commission,  104  (N.  Y.)  191;  People  v.  Dutchess 
p.  653;  Riverside  County  v.  County,  1  Hill  (N.  Y.)  50;  People  v. 
lardino  County,  134  Cal.  517;  New  York,  1  Hill  (N.  Y.)  362;  People 
fg.  <k  Inv.  Co.  V.  School  Dist.,  v.  Albany  County,  12  Johns.  (N.  Y.) 
3  Colo.  513;  Cook  County  v,  414;  HuU  v.  Oneida  County,  19  Johns. 
78  111.  App.  586;  Reddick  v,   (N.  Y.)  259;  People  i;.  Dutchess  &  C. 

82  111.  App.  85;  Chicago  R.  Co.,  58  N.  Y.  152;  In  re  Troy  Press 
,  114  111.  App.  145;  Trustees  of  Co.,  94  N.  Y.  App.  Div.  514,  aff'd  179 
s  Pension  Fund  t;.  McCrory,  N.  Y.  529;  Cheroicee  County  Board  of 
89:  116S.W.  Rep.  326;  Alex-  Education  t;.  Cherokee  County,  150 
^oss  (Ky.),89S.  W.  Rep.  118;  N.  Car.  116;  Turner,  In  re,  5  Ohio, 
Baltimore,  111  Md.  543;  75  Atl.  542,  543,  per  Lane.  J.;  Commonwealth 
;  Friel  v,  McAdoo,  181  N.  Y.  v.  Park,  9  Phila.  (Pa.)  481;  Common- 
lyonne  v.  North  Arlington  wealth  v.  Henry,  49  Pa.  530;  Dechert 
1.),  75  Atl.  Rep.  558;  Sycamore  v.  Commonwealth,  113  Pa.  229;  Com- 

Education  v.  State,  80  Ohio  monwealth  v.  Doylestown  Sup'rs.  16 
Brown  i;.  Ansel,  82  S.  Car.   Pa.  Co.  Ct.  R.  161;  Carolina,  C.  &  O. 
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§  1490  (833).      Same   Subject;  BCandamiui  to   Fedend  Officer. - 

Thus  a  mandamus  will,  in  cases  to  which  the  writ  is  adapted,  be 

R.  Co.  V.  Scott  County,  109  Va.  34;  in  the  words  d  the  act,  "to  make  such 

State    V.  Chittenden,   112   Wis.   569;  alterations,"  Ac;  but  the  nature  of 

Giles's  Case,  2  Stra.  881 ;  Rex  v.  Not-  the  alterations  could  not  be  specified, 

tingham  Jus.,  Sayer,  217.    The  actions  as  this  was  a  matter  committed  by 

of  a  justice  of  the  peace  presiding  in  Parliament  to  the  judgment  and  dis- 

eminent  domain  proceedings  may  be  cretion  of  the  directors  of  the  oompao^. 
controlled  by  mandamus.    Sullivan  v.        The  rule  is  further  illustrated  m 

Yazoo  &  M.  V.  R.  Co.,  85  Miss.  649.  two    cases    in    Massachusetts,  bant 

The  writ  of  mandamus  lies  to  com-  applications  for  mandamits  to  oompd 

pel  a  public  officer  to  perform  a  dutv  a  mayor  to  sign  lionises,  which  had 

concerning   which   he    is  vested   with  been  granted  by  the  board  of  aIde^ 

no  discretionary  power,  and  which  is  men.     In  Braconier  v.  Packard,  136 

either  imposed  on  him  by  some  express  Mass.  50,  the  writ  was  awardea  be* 

enactment,  or  necessarily  results  from  cause,  under  the  statute  in  force,  the 

the  office  which  he  holds.     Farmers'  sifting  of  the  license  was  a  merely 

Nat.  Bank  of  Hudson  v.  Jones,   105  nunisterial  duty.    So  also  in  Banken 

Fed.  Rep.  459;  Pond  v.  Parrott,  42  Life  Ins.  Co.  ».  Rowland,  73  Vt  1;  and 

Conn.  13;  Van  Dom  v.  Anderson,  219  Dean  v.  Campbell  (Tex.  Civ.  App.),59 

111.  32,  aff'g  117  111.  App.  618;  Rodcn-  S.  W.  Rep.  294.    In  Deehan  p.  JohnsoD, 

barger  v.  State,    165   Ind.  685;   Mo-  141  Mass.  23,  the  writ  was  refused  be- 

Chesney    v.    Batman,    121    Ky.    303;  cause  the  particular  statute  oonfened 

State  V.  Lockett,   52  La.   An.   1620;  upon  the  mayor  a  separate  respoDO- 

Bostock  V.  Sams,  95  Md.  400;  State  v,  bility  and  discretion  as  to  signing  the 

Adams,  161  Mo.  349;  Goodell  v.  Wood-  license.     Similarly     in    Armstrong  v. 

bury,  71  N.  H.  378;  Bierman  v.  Sey-  Murphy,  65  N.  Y.  App.  Div.  123.  Ata) 

mour,  66  N.  J.  L.  122;  Jones  v.  Gut-  People  p.  Scully,  23  N.  Y.  Misc.  732, 

tenberg,  66  N.  J.  L.  659;  Warmolts  v.  and  Hart  v.  Folsom,  70  N.  H.  213. 

Keegan,  69  N.  J.  L.  186;  In  re  Troy  See  State  ».  Prendergast,  8  Ohio  Cir.  Ct 

Press  Co.,  94  N.  Y.  App.  Div.  514;  R.  401;  and  Williams  v.  State  Board, 

People  V.  Page,  105  N.  Y.  App.  Div.  93  Tenn.  619. 

212;  People  v.  Brush,  110  N.  Y.  App.        So  in  Illinois.  State  Board  v.  Peo- 

Div.  720;  Davis  v.  Patterson,  12  Pa.  pie,  93  HI.  App.  436,  it  was  held  that 

Super.  Ct.  479;  Newton  v.  Leal  (Tex.  the  granting  of  a  license  was  discre- 

Civ.  App.),  56  S.  W.  Rep.  209.    A  writ  tionary.     Likewise  State  v.  Coleman, 

of  mandamus  will  not  be  issued  against  64  Oluo  St.  377.     But  in  Amperse  t. 

a  public  officer  to  compel  the  perform-  Kalamazoo,  59  Mich.  78,  a  mandamui 

ance  by  him  of  acts  which  do  not  was   awarded   to   compel   a   conmioD 

come  within  his  official  duties.    Holtz-  coimcil    to   approve   a   liquor   dealers 

claw  V,  Riley,  113  Ga.  1023.    A  manr  bond,  though  by  statute  it  had  power 

damus  will  not  issue  to  compel  a  pub-  to  determine  upon  its  sufficiency,  hoki- 

lic    officer    to    perform    a   ministerial  ing  that  it  must,  without  unnecessary 

duty,  when  the  evidence  shows  that  delay,  either  approve  the  bond  or  give 

his  ability  to  do  so  depends  on  the  co-  its   reasons   for   not   doing   so.     See 

operative  action  of  a  third  person  who  Hawkins  v,  Litchfield,  120  Mich.  390. 

is    not    before    the    court.      State   v.  Where,  however,  there  was  nothing  to 

Cavanac,  30  La.  An.  237;  ante,  $  274;  show  that  the  refusal  to  approve  the 

post,  S  1.526,  note.     The  principle  in  bond  was  capricious  or  to  rebut  the 

the  text  is  well  illustrated  by  the  case  presumption   that   all   questions   had 

of  King  V.  Bristol  Dock  Co.,  6  B.  &  C.  oeen   fairly   passed   upon,    mandamus 

181.  in  which  the  dock  company  was  was  refused.     Parker  v.  Portland,  54 

autnorized  by  Parliament  to  make  a  Mich.  308;  Divine  v.  Lakeview,  121 

floating  harbor  in  the  city,  and  requir&i  Mich.  433;  Bailey  v.  Van  Buren  Cir- 

"  to  make  such  alterations  and  amend-  cmt  Judge,  128  Mich.  627.    The  ooun- 

ments  in  the  sewers  of  said  city  as  dl's  approval  of  the  bond  of  a  city 

might  or  should  be  necessary  in  conse-  attorney  hemg  a  purely  ministerial  act, 

quence  of  the  floating  of  said  harbor,"  mandamus  to  compel  its  approval  is  a 

and  it  was  decided  that  the  directors  proper  remedy.    Speed  v.  Detroit,  97 

might  by  mandamus  be  commanded,  Mich.  198;  Metropolitan  Life  Ins.  Co.  r. 
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by  the  proper  Federal  court  to  an  officer  of  the  Federal  gov- 
!nt>  commanding  hun  to  do  a  mere  ministerial  act,  but  not  one 
mvolves  the  exercise  of  judgment  and  discretion.^ 

191  (834).  Same  Subject;  Writ  to  Public  Offlcers  of  a  SUte. 
where  there  is  a  duty  purely  ministerial,  and  not  discretionary, 
red  by  law  upon  the  public  officers  of  a  State,  and  the  refusal 
:lect  to  perform  the  duty  afiFects  a  specific  legal  right,  the  per- 
lereby  injured  may  have  a  mandamus.  This  doctrine,  under 
nditions  just  stated,  has  been  very  generally  considered  to  be 
able  to  the  execudte  head  of  the  State;  but  if  so,  it  should 
isly  be  limited  to  cases  where  the  right  of  the  relator  is  plain 
le  duty  of  the  executive  clearly  ministerial,  and  not  discre- 
y.    The  leading  cases  on  this  subject  are  referred  to  in  the 


amp  (Ky.),    66   S.    W.   Rep.  (U.  S.)  563;  De  Groot,  In  re,  6  Wall. 

(U.  S.)  497;  Secretary  of  Int.  v.  Mo- 
damus  held  not  to  lie  to  enforce  Garrahan,  9  Wall.  (U.  S.)  298,  312; 
aid  of  a  contract  to  the  lowest  Carrick  v.  Lamar,  116  U.  S.  423;  Bay- 
Stanley  Taylor  Co.  v.  Board  ard  v.  United  States,  127  U.  S.  246; 
'PB,  135  Cal.  486;  Vincent  v.  Parker,  Re,  120  U.  S.  736;  Brown,  Re, 
16  Iowa,  609;  Maryland  Pav.  116  U.  S.  401;  Newport  i;.  Berry,  80 
JahooL  110  Md.  397;  State  v.  Ky.  354;  Seymour  v.  United  Stat^ 
,  68  Neb.  597:  State  v.  Colum-  2  App.  D.  C.  240;  United  States  v, 
ard  of  Public  Service,  81  Ohio  Wight,  15  App.  D.  C.  463;  Allen  v. 
;  90  N.  E.  Rep.  389;  State  v.  United  States,  22  App.  D.  C.  271; 
IU8,  9  Ohio  Dec.  336;  Akron  v,  Roberts  v.  Consaul,  24  App.  D.  C. 
24  Ohio  Cir.  Ct.  R.  63;  State  651;  Roberts  v.  United  States,  176 
I  du  Lac  Bd.  of  Ed.,  24  Wis.  U.  S.  221;  United  States  v.  Hitchcock, 
:ate  v.  Com'rs  of  Printing,  18  190  U.  S.  316.  As  the  Secretary  of 
It,  386;  Welsh  v,  Mahaska  State  is  the  confidential  political  agent 
,  23  Iowa,  199;  People  v.  Con-  of  the  President  for  the  execution  of 
:  Board,  27  N.  Y.  378;  s.  c.  46  his  will  in  matters  committed  to  his 
N.  Y.)  254;  b.  c.  33  N.  Y.  382;  discretion  by  the  Constitution,  to 
n wealth  v.  Henry,  49  Pa.  St.  coerce  the  action  of  the  Secret ar]^  is  to 
ople  V.  Brennan,  39  Barb.  (N.  attempt  the  coercion  of  the  President. 
I;  Boren  v,  Darke  County,  21  United  States  v.  Hay,  20  App.  D.  C. 
.311;  State  t;.  Barlow,  48  Mo.  676.  Mandamus  will  not  be  granted 
in  V.  Borchsenius,  30  Wis.  236;  to  reverse  the  determination  of  the 
V.  Campbell,  72  N.  Y.  496;  postmaster  general  prohibiting  the  cir- 
.  Chicago,  62  111.  279.  But  culation  of  a  newspaper  through  the 
e  State  v.  Louisiana  State  Board  mails  as  unmailabfe  matter.  In  re 
culture,  122  La.  677.  As  to  Coleman,  131  Fed.  Rep.  151. 
''  lowest  bidder,  ante,  chap,  xviii.  A  State  court  cannot  issue  a  man- 
•812.  Index  —  Lowest  Bidder,  damns  to  an  officer  of  the  United 
adall  V,  United  States.  12  Pet.  States.  McClung  v.  Silliman,  6  Wheat. 
624;  Decatur  v.  Paulding  (to  (U.  S.)  598. 

defendant  to  pay  pension),  14  *  United  States  v.  Hitchcock,  190 
.  S.)  497;  Reeside  v.  Walker,  11  U.  S.  316;  State  v.  Jelks,  138  Ala.  115; 
U.  S.)  272;  United  States  v.  Orman  v.  People,  18  Colo.  App.  302; 
,  17  How.  (U.  S.)  284;  United  State  v.  Upson,  79  Conn.  154;  People 
K  Seaman,  17  How.  225:  Bra-  v.  Van  Cleave,  183  111.  330;  Tray- 
Mason,  6  How.  (U.  S.)  97;  nor  v.  Beckham,  116  Ky.  13;  State  v. 
States  V,  Land  Com^rs^  5  WaU.  Smith,  23  Mont.  44;  State  v.  Savage, 
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§  1492  (835).  Official  DiBcretion  not  controllable  by  Mandanwi. 
—  On  the  principle  that  official  discretion  cannot  be  jvdiciaUy  inteP' 
fered  with  by  martdamvs,  this  writ  will  not  lie  to  control  the  discre- 
tion of  commissioners  to  detennine  the  site  for  a  county  seat,  they 

64  Neb.  684;  People  v.  Rosendale,  142  one  of  his  statutory  duties  as  oom- 
N.  Y.  670;  State  t;.  Nash,  66  Ohio  St.  mander-in-chief.  In  Tennesue,  it  has 
612;  State  v.  Brooks,  14  Wyo.  393.         been  held  that  as  the  governor  cod- 

When  the  act  neglected  to  be  done  stitutes  one  of  the  co-ordunate  depart- 
by  the  gooemor  of  a  Slate  is  purely  ments  of  the  government,  be  cannot 
ministerial,  not  discretionary,  and  ai-  be  oomp>elled  by  mandamus  to  perform 
fects  a  specific  private  ri^t,  a  man-  any  act  which  devolves  on  him  aa 
damns  may  issue.  State  v.  Chase,  5  governor.  State  v.  Frazier,  114  Tenn. 
Ohio  St.  528.  Thus  the  governor  will  516.  In  New  York  it  has  been  held 
by  mandamus,  be  compelled,  in  a  that  mandamus  cannot  issue  to  oom- 
proper  case,  to  issue  commission  to  an  pel  the  governor  to  do  an  act  either 
officer  presenting  legal  evidence  of  his  purely  ministerial  or  otherwise.  Peo- 
election.  State  v.  Moffit,  5  Ohio  St.  pie  v,  Morton,  156  N.  Y.  136. 
356,  358,  362,  per  Hilchcock,  J.;  State  Mandamus  lies  asainst  tbe  audita^ 
V,  Chase,  5  Ohio  St.  528.  Contra,  of  State  or  oomptroUer  of  public  a(v 
Hawkins  v.  Conway,  1  Ark.  570;  State  counts,  where  the  right  of  the  plaintiff 
V.  Price,  25  N.  J.  L.  331,  in  which  the  is  clear  and  no  other  remedy  is  pro- 
right  to  issue  a  mandamus  to  the  gov-  vided,  and  the  duty  is  not  discretion- 
emor  in  any  case,  is  denied.  People  v.  ary.  Nichols  v.  Crabbe,  4  Stew.  A  P. 
Governor,  29  Mich.  320,  where  the  (Ala.)  154;  Danley  v.  Whiteley,  14 
subject  is  elaborately  considered  and  Ark.  687;  Jobe  v.  Caldwell  (Ark.), 
the  confficting  cases  cited  by  Cooley,  J.;  125  S.  W.  Rep.  423;  Fowler  v.  Pierce, 
he  draws  a  distinction  between  the  2  Cal.  165;  Towle  v.  State,  3  Fla. 
governor  and  the  heads  of  executive  202;  Divine  v.  Harvie,  7  T.  B. 
departments.  Selma  &  G.  R.  Co.,  In  Mon.  (Ky.)  440;  State  v.  Graham,  24 
re.  46  Ala.  230;  People  v.  Bissell,  19  La.  An.  429;  State  v.  Andereon,  53 
111.  229;  State  v.  Warmoth,  22  La.  N.  J.  L.  150.  To  Staie  treasunr. 
An.  1;  Rice  v.  Austin,  19  M.inn.  103;  State  v.  Dubuclet,  24  La.  An.  16. 
State  t;.  Dike,  20  Minn.  363.  Contra,  State  v.  Dike,  20  Minn.  363. 

It  has  been  elsewhere  held  that  the  The  filing  of  the  declaration  and  state- 
governor  or  executive  officers  of  a  State  ment  on  reincorporation  of  a  fratw- 
may,  by  means  of  this  writ,  be  com-  nd  beneficiary  society  is  a  ministerial 
pelled  to  perform  a  mere  ministerial  duty  of  the  superintendent  of  insur- 
duty  or  act  m  which  individuals  have  ance  and  may  be  compelled  by  wf - 
an  interest.  Board  of  Liquidation  of  damus.  People  v.  Payn,  28  N.  i .  Mi^* 
La.  t;.  McComb,  92  U.  S.  531;  Nichols  275. 

V.  Crabbe,  4  Stew.  &  P.  (Ala.)  154;  In  Texas  mandamus  may  issue  to 
Tennessee  &  C.  R.  Co.  v.  Moore,  36  the  State  comptroller  or  to  the  head 
Ala.  371 ;  Middleton  v.  Low,  30  Cal.  of  any  other  department  of  the  State 
596;  Harpending  i;.  Haight,  39  Cal.  government,  except  the  governor. 
189;  State  v.  Towns,  8  Ga.  360;  Biddle  Jemigan  v,  Flnley,  90  Tex.  205.  J^®** 
t;.  Willard,  10  Ind.  63;  State  r.  Kirk-  damus  granted  to  compel  issuance  of  a 
wood,  14  Iowa  162;  Bryan  v,  Cattell,  county  warrant  by  the  auditor  for  a 
15  Iowa,  538;  State  v.  Wrotnowski,  17  claim  allowed  by  county  commjsj 
La.  An.  156;  State  v.  Mason,  43  La.  sioners,  the  duty  bdng  ministerial 
An.  590;  Magruder  v.  Swann,  25  Md.  and  no  other  adequate  remedy  bang 
173;  Chamberlain  v.  Sibley,  4  Minn,  provided.  American  Bridge  O).  •; 
309;  Pacific  R.  Co.  v.  Price,  23  Mo.  Wheeler,  35  Wash.  40.  The  action « 
353;  Gotten  v.  Ellis,  7  Jones  L.  (N.  land  commissioners  on  an  application 
Car.)  545;  Norris  v.  Cross  (Okla.),  105  to  direct  the  repayment  of  purchase 
Pac.  Rep.  1000;  State  v,  Dahl,  6  N.  money  where  title  has  failed  is  judicial 
Dak.  81;  Commonwealth  v.  Griest,  and  repayment  will  not  be  directed 
196  Pa.  396.  In  Maurin  v.  Smith,  8  by  mandamus.  Harris  v.  Land  Office 
R.  I.  192,  mandamus  was  hold  not  to  C!om*rs,  149  N.  Y.  26. 
lie  to  compel  the  governor  to  perform 
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hiving  been  directed  to  locate  it  as  near  the  centre  of  the  county  as 
a  suitable  location  could  be  obtained,  and  having  made  a  selection, 
although  it  was  admitted  that  it  would  be  granted  to  compel  them 
to  act.*  So  where  the  statute  vests  the  county  commissioners  with 
the  power  to  determine  when  a  court  house  and  jail  shall  be  erected 
by  the  county,  mandamus  will  not  lie  to  compel  them  to  erect  those 
buiWings,  or,  if  the  contract  has  been  let,  to  proceed  with  the  erec- 
tioD  thereof.'  But  if  a  county  board  neglecting  a  plain  statute  duty 
fails  to  provide  any  kind  of  a  jail,  and  the  finances  of  the  county 
justify  tiie  construction  thereof,  the  board  may  be  compelled  by 
mmiamus  to  build  or  provide  one,  but  the  court  cannot  control 
the  discretion  of  the  board  as  to  the  kind  of  jail.' 

§  1493  (836).  Same  Subject  —  So  where  the  building  of  bridges, 
or  the  making  of  local  impraoements,  is  a  discretionary  power  en- 
trusted to  public  or  municipal  corporations,  and  the  proper  author- 
ities thereof  have,  in  good  faith,  decided  according  to  their  judg- 
ment, 7nandamu3  will  not  be  issued  to  compel  them  to  a  different 
course.^    But  a  provision  in  a  municipal  charter  that  the  council 

'  StAte  V.  Bonner,  Busbee  L.   (N.  kaska  &  Antrim  Counties,  120  Mich. 

Car.)  257.     As  to  county  seat  elec-  357;    Oxby    v.    Kalkaska    &    Antrim 

(ions,   and    the    remedy    for    frauds  Counties,  124  Mich.  463;  Kin^sley  v. 

therem,  by  mandamus  and  in  equity,  Nylan,  136  Mich.  535;  State  v.  Thomas, 

•e  People  p.  Wiant,  48  111.  263.    See  183  Mo.  220;  State  v.  Essex  County, 

>bo  People  v.  Salomon,  51  111.  37,  39.  23   N.   J.  L.   214;   People  v.  Queen's 

^mdamus  vnH  not  be  granted  to  com-  County,  142  N.  Y.  271 ;  People  v.  Clark, 

PH  the  secretary  of  State  to  file  arti-  40  N.  Y.  App.   Div.  214;  People  v. 

cles  of  incorporation   which  are  not  Early,  106  N.  Y.  App.  Div.  269;  Glenn 

^Qthled   under  the   law  to   be   filed,  v.  Moore  County,   139  N.  Car.  412; 

State  p.  Nichols,  40  Wash.  437.  State  v.   Wayne  County,    108  Tenn. 

'  Black,  In  re,  1  Ohio  St.  30;  past,  259;  Howe  v.  Rose,  35  Tex.  Civ.  App. 

1 1527,  note.    See  State  t;.  Chester  Tp.,  328;   Broaddus    v.  Essex  County,   99 

25  Ohio  Cir.  Ct.  R.  424.  Va.  370;  post,  chap,  xxxii. 

'  People  t>.  La  Salle  County,  84  III.        The    judgpient    and    discretion    of 

)03.    See  as  to  discretionary  powers,  town  supervisors  as  to  the  necessity 

7uII  V.  Oneida  County,  19  Johns.  259;  of  bridges  and  repairs  thereon  cannot 

^pie  V.  Albany  County,   12  Johns,  be  controlled  by  mandamus  when  the 

X.  Y.)  414;  People  v.  Superior  Court,  statute  makes  them  the  judges  of  the 

Wend.  (N.  Y.)  114;  Gourley  «.  Allen,  necessity.     State  v.  Mount  Pleasant, 

Cow.  (N.  Y.)  644;  King  v,  Bristol  16  Wis.  613;  State  v,  Ahnape«,  99  Wis. 

)ock  Co.,   6   Bam.  &  C.   181.     See  322.    But  the  duty  to  repair  and  re- 

acobs  r.  San  Francisco,  100  Cal.  121.  build  bridges  may,  when  it  is  not  dis- 

(andamus  held  not  to  lie  to  compel  cretionary  and  is  clear,  be  enforced  by 

red  cleaning  commissioner  to  remove  mandamus.     Treat  v.   Middlctown,   8 

ihes   from   a   department   store,    his  Conn.  243;  Ottawa  v.  People,  48  111. 

fusal  to  do  involving  the  exercise  of  233;  Elmira  H'way  Com'rs  v.  Osceola 

scretion.     People  v.  Woodbmy,  88  HVay  Com'rs,  74  111.  App.  185;  Leslie 

.  Y.  App.  Div.  443.  County    v.    Wooton,    115    Ky.    850; 

*  Patterson  v.  Taylor,  98  Ga.  646;  Pumphrey  v.  Baltimore.  47  Md.  145; 

ichigan  City  r.  Roberts,  34  Ind.  471;  Button  v.  State,  42  Neb.  804;  People 

ate  V.  Jefferson  Par.  Pol.  Jury,  22  v,  Dutchess  County,  58  N.  Y.   152: 

i.  An.  611;  Attorney-General  v,  Kal-  People   v.    Dutchess   County,    1    Hill 
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shall  "cause  the  streets  to  be  kept  in  repair**  has  been  held  not  to 
confer  a  discretionary  power,  but  to  enjoin  a  duty,  the  perfonnance 
of  which  may  in  cases  to  which  the  writ  is  adapted  be  compelled  by 
Tnandamus}  The  performance  of  this  duty  is  sometimes  enforced 
by  indictment,  but  more  frequently  by  the  indirect  means  of  a 
private  action  for  damages.' 

§  1494  (837).  Instances  ffliutrating  Use  and  AppUcatiion  of  the 
Writ.  —  In  a  well  considered  case,  a  statute  after  authorizing  the 
city  of  Boston,  for  the  purpose  of  abating  a  public  nuisance,  to 

(N.  Y.),  50;  Howe  v.  Crawford  County,  the  remedy  by  mandamus  is  not  affected 
47  Pa.  361 ;  Brander  v.  Chesterfield,  5  by  the  existence  of  another  legal  rem> 
Call  (Va.),  548:  Queen  v.  Haldimond  edy.  People  v.  Highway  Com'ra  (DL), 
County,  7  Up.  Can.  L.  J.  266:  Augusta  22  N.  E.  Rep.  596.  Distinguished, 
Tp.  Municipality,  In  re,  12  Up.  Can.  Michigan  City  v,  Roberts,  34  Ind.  471; 
Q.  B.  522.  Indianapolis  &  Cine.  R.  Co.  v.  State, 

County  commissioners  were,  by  37  Ind.  489;  anUt  chapter  on  Streets^ 
statute,  ** authorized"  annually,  at  §  1157,  note.  See  also  Owen  v.  More- 
their  June  session,  to  levy  a  tax  "for  land,  132  Mich.  477. 
the  construction  and  maintenance  of  In  People  v.  Stover,  138  N.  Y.  App. 
a  free  turnpike  road  through  their  Div.  237,  the  relator  asked  for  a  po^ 
county."  It  was  held  that  it  "au-  emptory  writ  of  mandamus  direct- 
thorized,''  but  did  not  require,  the  ing  the  commissioners  of  parks,  in 
levy  of  the  tax,  and,  no  private  rights  whom  by  statute  was  vestea  the  ooo- 
having  intervened,  a  mandamus  to  trol  of  Riverside  Drive,  to  remove 
levy  uie  tax  was  refused.  Rollersville  certain  buildings  which  encroached 
Tump.  R.  Com'rs  v.  Sandusky  Coimty,  upon  Riverside  Drive  from  three  to 
1  Ohio  St.  149,  approving  and  distin-  four  feet.  The  relator  was  the  owner 
guishing  New  York  v.  Furze,  3  Hill  of  adjoining  property  and  claimed  that 
(N.  Y.),  612.  In  England  it  has  been  the  encroachments  prevented  the  public 
held  that  mandamus  will  not  be  issued  from  using  the  sidewalk,  obstructed 
to  determine  which  of  two  parishes  is  public  travel,  seriously  injured  the 
liable  to  repair  a  road,  under  local  relator's  property,  and  interfered  with 
acts.  Regina  v.  Oxford  &  W.  Tump,  the  relator's  easements  of  li^t,  air  and 
Roads,  12  A.  &  E.  427.  See  Rex  v.  access.  The  court  held  uiat,  as  no 
Llandilo  Dist.,  2  T.  R.  232.  Munici-  questions  of  fact  were  raised  by  the  an- 
pal  duties  as  to  ferries  may  be  en-  swering  affidavit^  and  the  relator  had 
forced  by  mandamus.    Ante,  $  275.        established   a   clear   legal  right,  the 

*  Hammar  v.  Covington,  3  Met.  relator  was  entitled  to  peremptory 
(Ky.)  494;  Uniontown  Bor.  v.  Com-  mandamus.  This  decision  is  the  sequel 
monwealth,  34  Pa.  St.  293;  State  v.  to  Ackerman  v.  True.  175  N.  Y.  353, 
Orange,  31  N.  J.  L.  131.    The  fore-  rev'g  71  N.Y.  App.  Div.  143,  cited  an/«, 

foing  cases  approved  and  followed  in  {{  1132, 1176,  1182. 
'eople  V.  Bloomington,  63  111.  207,  Mandamus  is  the  proper  remedy  to 
where  express  power  to  keep  streets  compel  the  commissioners  of  htghvoaifl 
in  repair  and  to  prohibit  obstructions  of  adjoining  towns  to  rebuild  a  bridge 
was  held  to  im^se  the  duty;  and  the  on  a  town-line  road  established  by 
court,  at  the  instance  of  a  private  the  joint  action  of  both  towns.  Bige- 
relator,  granted  a  mandamus  to  com-  low  v.  Brooks,  119  Mich.  208. 
pel  the  city  to  remove  specified  ob-  *  See  post^  chap.  xxxi. ;  also  chap, 
structions  in  the  street.  It  was  held  xxxii.,  as  to  liability  for  defective  streets, 
in  Illinois  to  be  no  objection  to  main-  Post,  $$  1599,  1600.  City  solicitor  held 
tuning  a  mandamus  to  compel  hish-  to  have  discretionary  powers  in  the  re- 
way  commissioners  to  remove  specified  trial  of  condemnation  proceedmgs 
obstructions  in  the  highway^  that  there  which  cannot  be  controlled  by  numio' 
was  a  statutorv  remedy  by  mdictment,  mus.  Gross  v.  Baltimore,  111  Md.  543; 
as  under  the  legislation  of  that  State  75  Atl.  Rep.  346. 
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nise  the  grade  of  lands  in  a  particular  district  and  to  assess  the 
expense  thereof  upon  the  owners  of  the  lands,  enacted  that  any 
penon  entitled  to  any  estate  in  such  land,  and  dissatisfied  with  the 
assessment,  might  give  notice  to  the  city  council,  and  thereupon 
the  dty  shall  take  his  land,  the  title  by  the  statute  vesting  abso- 
lutely in  the  city,  and  within  sixty  days  thereafter  file  in  the  registry 
of  deeds  a  description  thereof,  together  with  a  statement  that  it 
iras  taken  under  the  statute,  which  description  and  statement  should 
be  signed  by  the  mayor,  and  the  title  to  the  land  so  taken  should 
rost  in  the  city.  The  owner  of  an  estate  in  such  land,  being  dis- 
satisfied with  the  assessment,  gave  notice  accordingly,  and  offered 
to  sunender  his  estate  to  the  city.  The  city  council  neglected  to 
take  it,  but  instead  it  passed  an  order  vacating  the  assessment, 
rhe  owner  applied  for  a  writ  of  mandamiis  to  the  city  council  and 
» the  mayor,  both  of  whom  in  their  answers  relied  on  the  order 
vacating  the  assessment.  It  was  held  that,  as  soon  as  the  assess- 
oent  was  made,  the  owner  had  the  right  under  the  statute  to  sur- 
ender  his  estate,  and  the  city  council  could  not  afterwards  vacate 
he  assessment;  and  that  the  mandamus  should  issue,  not  only  to 
lie  dty  council  to  take  the  land,  but  also  to  the  mayor  to  sign  the 
escription  and  statement,  although  he  could  not  do  so,  or  be  in 
sfault  for  not  doing  so»  until  the  city  council  had  passed  an  order 
Jdng  the  land,  and  although  he  might  by  the  terms  of  the  statute 
gn  the  description  and  statement  at  any  time  within  sixty  days 
?ter  the  taking.^ 

The  performance  of  the  duty  enjoined  by  statute  upon  a  munici- 
sJ  corporation  to  run  a  ferry  as  a  toll  ferry  may  be  compelled  by 
4iniamii8  although  the  city  council  may  have  a  discretionary 
Dwer  to  fix  the  rates  of  toll.^ 

§  1495  (838).  Mandamofl  as  respects  Municipal  Sections  and 
fleers;  In  England.  —  In  a  previous  chapter  the  powers  of  munici- 
J  corporations  as  to  elections  and  officers  therein  have  been  con- 
dered;'  and  it  may  be  here  stated  as  a  general  proposition  that 
andamvs  is  ordinarily  the  appropriate  remedy  to  compel  them 
id  their  oflScers,  in  case  of  refusal  or  neglect,  to  perform  their 
(ties  in  these  respects.^    In  England  the  writ  lies,  and  is  con- 

'  Hamsworth  v,  Boston,  121  Mass.  *  76. ;  Lamb  v.  Lynd,  44  Pa.  St. 
I  See  anU,  SS  1044,  1045,  1046.  336;  s.  c.  Brightly's  Election  Cases, 
'  Attom^-General  t;.  Boston,  123  624-631,  and  note  of  the  learned  editor; 
m.  460,  4i59;  anU,  $  275.  Demarest   v.  Wickham,  63  N.  Y.  320. 

'  Ante,  chap.  XL,  on  Municipal  Eleo-  324;  Lewis  v.  Marshall  County,  16 
OS  and  Officers.  Kan.  102;  Glencoe  v.  People,  78  III 
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stantly  issued,  to  compel  the  corporation  to  elect  a  mayor  and 
other  corporate  officers  according  to  their  duty;  ^  but  if  the  office 
is  full  by  the  possession  of  an  officer  de  facto  under  color  of  right,  a 
mandamus  will  not,  as  hereafter  explained,  be  granted  to  proceed 
to  a  new  election  until  the  person  in  possession  has  been  ousted  upon 
proceedings  in  quo  warranto.^  "The  court,"  says  Mr.  WBlcock,' 
"  will  grant  a  mxindamus  to  proceed  to  an  election  of  a  new  mayor, 
(xfter  the  charier  day  has  passed  without  such  election,  where  the 
former  mayor  having  the  power  to  do  so  holds  over,  and  refuses  to 
convoke  an  assembly  ^  for  that  purpose,  unless  the  charter  restrains 
the  right  of  electing  to  a  particular  time";  and  "it  will  be  granted 
for  the  election  of  bailiffs,  chamberlains,  coroners,  and  other  an- 
nual officers,  although  not  the  chief  officers  of  the  corporation." 

§  1496  (839).  Same  Subject;  In  thia  Country.  —  So,  in  this 
country  it  has  been  decided  that  an  election  for  municipal  officers 
may  he  held  after  the  charier  day,  and  that  a  mandamus  may  be 
granted  to  compel  the  proper  officers  to  give  notice  thereof.*  And 

382;  CarlsoD  v.  People,  118  ID.  App.  Rex  v.  Scarborou^,  2  Stra.  1180;  Rex 
592;  People  v.  Doe,  109  N.  Y.  App.  v.  Norwich,  1  B.  &  Ad.  310;  AugeD  k 
Div.  670.  In  Kentucky,  mandamus  is  Ames.  {  700. 
the  proper  remedy  to  prevent  the  en-  *  As  to  Corporate  Assembly,  see 
tiy  upon  record  of  a  vote  upon  a  onle,  chap.  xiii. 
"focal  option"  law,  if  the  act  is  un-  Where,  "by  the  charter,''  the  office 
constitutional.  Gayle  v.  Owen  County,  of  alderman  becomes  immediately  var 
83  Kv.  61.  cant  bv  his  Section  and  accqjtanoe 

>  tlex  V.  Cambridge,  4  Burr.  2008;  of  a  public  office,  he  is  neither  an  akie^ 
Rex  V.  Tregony,  8  Mod.  Ill,  113;  Rex  man  de  fado  nor  de  jure,  and  b  the 
V.  Abington,  1  Ld.  Raym.  561 ;  Rex  v.  dut^  of  the  common  council  to  wier  a 
St.  Martin,  1  T.  R.  148;  Rex  v.  liver-  special  election  to  fiU  the  vacancy,  tf 
pool,  1  Barnard.  83;  Rex  v.  Woodrow,  tne  officer  acts  as  alderman  the  ronedy 

2  Term  R.  732;  Rex  v.  Scarborough,  2  is  not  by  quo  vxarranto,  but  bymowjo- 
Stra.  1180;  Rex  v.  Levland,  3  M.  &  S.  mus  to  compel  ^e  ordering  of  a  special 
184;  Rex  v.  Thetford,  8  East,  270;  Rex  election.  People  v.  Brooklyn,  77  NY. 
I'.  Norwich,  1  B.  &  Ad.  310;  Wlllc.  357,  503;  People  v.  Noetranc^  46  N.  Y.  375, 
pi.  45;  76.  361,  pi.  56;  Tapping  on  381;  People  p.  Carrique,  2  Hill  (N.  Y.), 
Afandamus,  165;  Rex  r.  York,  4  T.  R.  93;  Lamb  v.  Lynd,  44  Pa.  336;  State  f. 
669;  Stephens's  A'i«  Pnus,  2293-2295;  Rahway,  33  N.  J.  L.  110:  Fish  f. 
Rex  V.  Winchester,  7  A.  &  E.  215;  Regina  Weatherwax,  2  Johns.  (N.  Y.)  2ll 

r.  Pembroke  (corporation  oQ*  8  DowL        If  municipal  corporations  ne^ect  to 

P.  C.  202:  Regina  r.  Leeds,  7  A.  &  E.  hold  elections  as  empowered  by  the  n- 

963;  Grant  on  Corp.  201,  208,  213,  219.  medial  statute  of  2  Geo.  I.,  chap-  '^'* 

'  Rex  t*.  Bankes,  3  Burr.  1454;  Rex  by  which  they  are  authorizea  to  supply 

r.  Cambridge,  4  Burr.  2008,  2011;  Rex  the  vacant  offices  of  mayor,  thev  may 

r.  Radford,  1  East,  80;  Rex  r.  Truro,  be  compelled  to  fill  them  by  maniatm' 

3  B.  &  A.  592:  Rex  r.  Derbv,  7  A.  A  Rex  v.  Oxford,  Cas.  temp.  Haidw.  178; 
E.  419;  Reg.  r.  Hioms,  76.  960  ;  76.  Rex  v.  Cambridge,  4  Burr.  2008,  2011; 
966;  Rpx  r.  Colchester.  2  T.  R.  259;  Willc  360. 

infra,  §§  1499-1503;  post,  i  1554.  Sec-        As  to  right  of  ojjicer  to  hoid  wsr,  see 

tion  cited    and    approved;    People  v,  authorities  last  ated,  and  also  9ii% 

Brookl>Ti,  77  X.  Y.  503.  chap.  xi.  §  409. 

»  Willc.  357,  pi.  45:  76.  361,  pi.  56;       *^PeopIe  r.  Fairbury,  51  ID.  149; 

Rex  9.  Cambridge,  4  Burr.  2008,  2011;  State  v.  Young,  6  8.  Dak.  406;  s.  p. 
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the  writ  will  lie  in  the  name  of  the  State  on  the  relation  of  a  voter  to 
compel  the  municipal  council  to  hold  or  appoint  a  special  election, 
ioc(»ding  to  the  charter,  to  fill  a  vacancy  in  their  body,  when  this 
b  a  duty  enjoined  upon  them;  and  to  justify  the  writ  there  need 
D0t  be  a  positive  refusal;  unreasonable  delay,  manifesting  an  in- 
tention not  to  perform  the  duty,  is  sufficient/  So  where  it  is  made 
by  charter  the  duty  of  the  select  and  common  councils  to  assemble 
in  joint  meeting  to  appoint  certain  corporate  officers,  not  elected  by 
tibe  people,  and  the  time  for  the  meeting  is  fixed  by  law  or  ordinance, 
it  b  not  discretionary  in  one  of  these  bodies  to  refuse  to  meet  with 
tibe  other,  and  if  it  does  so  refuse,  its  members  may  be  compelled 
hy  mandamus} 

§  1497  (840).  To  caiiYass  Votes. —  Municipal  councils,  as  we  have 
before  seen,  are  often  invested  with  the  control  of  municipal  elec- 
tions, and  are  made  canvassers  and  judges  of  the  resuU,  and  they  may 
be  compelled  to  perform  their  duties  in  this  respect  by  mandamus.* 

State  V.  Smith,  22  Minn.  218.    CorneO,  e.  c.  Brightly's  Election  Cases,  624, 

Jm  says:  ''So  far  as  relates  to  the  time  and  note.    Ready  J.,  concurred  because 

™n  such  election  [for  city  assessors!  this  was  a  necessary  result  of  Kerr  v. 

Bhould  be  made,  the  statute  is  direc-  Trego,  47  Pa.  St.  292;  8.  c.  Brightly's 

foiy.  The  city  council  having  neglected  Election  Cases^  632,  where  he  dissented; 

itaduty  at  the  proper  time  from  what-  ante,  chap.  xiii.  5  531.    Further,  as  to 

5ver  cause,  the  obligation  still  rested  contested  election  cases,  Brightly's  Eleo- 

ipon  it  to  elect  at  the  earliest  oppor-  tion  Cases,  270,  455,  466,  656;  post, 

iunity."    Citinp  the  text.    Court  has  chap,  xxx.,  on  Quo  Warranto. 
iisQction    to    issue    mandamus    com-        *  Ante,    chap.    ix.    §    200    et    se^.; 

celling  the  election  officers  to  recan^  Lamb    t;.    Lynd,    Brightlv's    Election 

^  the  votes.    People  v.  Waj-,  92  N.  Y.  Cases,  624,  630,  and  not«;*8.  c.  44  Pa. 

Ipp.  Div.  82.     Quo  warranto  refused  St.  336;  Morris  v.  Glover,  121  Ga.  751; 

fUDst    an    alderman    elected    on    a  Patton  t;.   People,  63  III.    App.   617; 

nmg  day,   no  fraud   being  alleged.  Steams  r.  State,  23  Okla.  462;  100  Pac. 

tate  V.  "folan,  33  N.  J.  L.  195:  ante,  Rep.  909.    Mandamus  will  lie  to  com- 

409  el  sea.',  Tapping  on  Mandamus,  pel    election  convassers,  whose  duties 

J5;  post^  5  1562.    Mandamus  may  is-  are  ministerial,  to  act,  but  not  to  con- 

le  to  compel  public  officers  to  per-  trol  their  judgment.     Magee  v.  Cala- 

im  a  pubhc  duty,  although  the  tune  veras  County,   10  Cal.  376;  State  v, 

ocribed  by  the  statute  has  passed,  Marshall  County,  7  Iowa,  186;  State 

id  if  the  public  officer  has  been  sue-  v.  Bailey,  7  Iowa,  390;  Rice  v.  Smith, 

eded  by  another,  it  is  the  duty  of  the  9  Iowa,  570;  State  v.  Marston,  6  Kan. 

ccessor  to  obey  the  writ  when  re-  524;  People  v.  Ward,  62  N.  Y.  App. 

Bred,  which  his  predecessor  omitted.  Div.  631 ;  People  v.  Way  (canvass  of 


<e,    §§    396,    40^-413,     416;     post,  372;  ante,  %  381^  note;  Moses  on  Manr 

1546-1550.  damus,  chap.  xiii. ;  Brightly's  Election 

»  State  V.  Rahway,  33  N.  J.  L.  110;  Cases,  261,  300,  305,  423,  434. 
&te  V.   New  Orleans,    52    La.   An.        It  will  also  lie,  upon  the  relation  of 

04;    Vacancies  in  municipal  offices,  any  voter  or  taxpayer  interested  to 

lie,  §  414.    Text  cited  and  approved,  compel  an  election  officer  to  announce 

ople  r.  Brooklyn,  77  N.  Y.  5o3,  512.  the  result   of  an   election.     People    v, 

«  Lamb  v.  Lynd,  44  Pa.  St.  336;  Salomon,  46  111.  415;  Sumner  County 
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§  1498  (841).  To  take  Municipal  Office;  Whether  compellaUa  to 
serve.  —  In  England,  on  the  principle  heretofore  adverted  to,*  if  a 
corporator,  elected  to  a  corporate  office,  neglect  or  refuse,  without 
sufficient  legal  excuse,  to  serve,  he  may  be  compelled  by  mandamus; 
but  it  is  doubtful,  as  before  suggested,  how  far  this  doctrine  is  ap- 
plicable in  this  country,'  although  the  Supreme  Court  of  JUinois 
has  in  one  case  applied  the  doctrine  of  the  English  courts  and  has 
held  that  a  person  who  possesses  the  requisite  qualifications  and 
has  been  duly  appointed  to  office  may  be  compelled  by  mandamus 
to  accept  the  same.' 

High  School  V.  Sumner  County,  61  cannot  be  tried  in  a  mandamm  pro- 
K^.  796.  So  it  will  lie  to  a  returning  ceeding  to  compel  t^e  board  of  can- 
officer,  board  of  examiners,  or  man-  vaasers  to  reconvene  and  certify  the 
agers  of  an  election  or  council,  to  com-  votes  received  by  OEich  candidate, 
pel  them  to  give  a  certificate  cf  eUctian  People  v,  Hamilton  County,  75  N.  Y. 
to  the  person  elected.  State  v.  Judge,  App.  Div.  110.  Mandamus  to  compel 
13  Ala.  805;  Putnam  v.  Langley,  133  corporation  to  amove  an  ofBcer.  AnU^ 
Mass.  204;  Strong,  Petitioner,  20  Pick.  {  475,  note.  In  the  absence  of  any 
(Mass.)  484.  Mandamus  will  not  lie  statutory  provision  giving  authority 
to  compel  the  making  of  a  certificate  therefor  and  making  it  the  duty  of  ^ 
of  election  to  one  who  does  not  possess  electing  officers  to  reconvene  and  w- 
the  requisite  qualifications  to  the  office  count  all  the  votes,  the  courts  canDot 
to  which  he  was  elected.  Bolton  v.  compel  a  recount  by  maniasfm. 
People,  95  111.  App.  285;  O'Ferrall  v.  Hearst  v.  Woelper,  183  N.  Y.  275. 
Colby,  2  Minn.  180;  State  t;.  Newman,  See  also  People  ».  Ammenwerth,  197 
91  Mo.  445;  State  v,  Moffitt,  5  Ohio,  N.  Y.  340,  342. 
356,  358,  362;  Rex  v,  York,  4  T.  R.  »  AnU,  5  223  and  authorities  cHed; 
669.  Doudass  v,  Essex  Coimty,  38  N.  J.  L 

Mandamus  will  not  lie  to  command  214:  Kex  v.  Bedford,  1  E^,  80;  Rex  p. 
a  board  of  canvassers  to  declare  relator  Leyland,  3  M.  &  S.  184;  WUlc.  367. 
elected  to  an  office,  where  it  involves  When  the  writ  lies  to  compel  an  officer 
a  question  of  eli^bility,  of  which  the  to  take  upon  himself  the  duties  of  his 
board  has  no  junsdiction.  People  r.  office.  Ante,  %  415;  Tipping  on  Mon- 
Cortlandt    Board    of    Canvassers,    61   damus,  189. 

N.  Y.  Supp.  727.  Such  certificates  are  *  Ante,  {§  415,  418.  Where  the 
important,  since  they  are  prima  facie  office  of  governor  is  vacant,  and  the 
evidence  of  title,  though  not  conclu-  president  of  the  senate  refuses  to  as- 
sive  in  the  trial  of  contested  elections,  sume  the  same,  mandamus  will  lie  to 
Kerr  v.  Trego,  47  Pa.  292;  s.  c.  Bright-  compel  him  to  do  so.  Attomey- 
ly*s  Election  Cases,  632,  641,  and  note;  General  v.  Taggart,  66  N.  H.  362, 363. 
Carpenter  v.  Ely,  4  Wis.  420;  Brightlv's  »  In  People  v.  Williams,  145  DL  573, 
Election  Cases,  258,  314,  320,  435.  So  it  appeared  that  the  board  of  auditors 
mandamus  lies  to  a  municipal  corpo-  of  a  town,  acting  under  a  perempW 
ration  to  compel  it  to  act  according  to  mandamu^f  had  audited  and  allowed 
its  duty  upon  the  sufficiency  of  sureties  the  relator's  claim  for  $45,050  as  in- 
offered  by  a  person  elected  to  a  mu-  debtedness  owing  by  the  town  up^ 
nicipal  office.  Anie^  {  395,  note,  its  bonds  belonging  to  the  relator,  and 
Mandamus  lies  in  favor  of  relators  had  made  a  certificate  thereof.  The 
duly  elected  to  a  municipal  office  to  town  clerk  left  the  State,  and  it  waa 
compel  the  mayor  or  proper  officer  to  impossible,  by  reason  of  his  absence 
admmister  the  oath  of  office  to  them,  and  the  failure  of  the  town  board  to 
Blake  v.  Ada  County,  5  Idaho,  163;  appoint  a  successor,  to  take  the  necefr* 
Heath,  In  re,  3  ffill  (N.  Y.),  42.  sary  steps  for  the  lew  of  a  tax  for  the 

Mandamus  issues  to  compel  a  proper  amount  of  the  bonds.  At  the  next 
execution  of  a  purely  ministerial  duty  election  a  town  clerk  was  elected,  but 
by  an  election  officer.  State  v.  Livau-  the  person  so  elected  neglected  and  re- 
dais,  48  La.  An.  847.    Title  to  office  fused  to  qualify.     Thereafter  variouB 
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1499  (842).  To  compel  AdmiBsion  to  Office.  —  In  appropriate 
3,  mandamus  will  lie  to  compel  the  proper  officers  of  a  munici- 
corporation  to  admit  to  the  possession  of  his  place  one  elected 
oy  municipal  or  corporate  office/  Mandamus  is  not  considered, 
Dgland,  the  proper  remedy  to  try  the  right  to  a  public  or  munici- 
office,  and  a  mxindamus  to  admit  gives  no  title  to  the  person 
itted,  but  it  enables  him  to  try  or  enforce  his  right;  and  if  there 
lother  remedy  open  to  the  applicant,  as,  for  instance,  an  infor- 
ion  in  the  nature  of  quo  warranto  (which  lies  where  the  adverse 
oant  or  officer  is  in  possession),  a  mandamus  will  not  be  granted, 
it  will  be  granted,  says  Mr.  Willcock,  "where  quo  warrarUo 
not  lie,  although  the  office  be  already  full,  as  otherwise  in 

y  cases  the  applicant  would  be  without  remedy."  ^  In  cases 
"e  mandamus  lies,  the  applicant  will  be  refused  the  writ  unless 
lows  a  prima  facie  title.' 

1500  (843).  Same  Subject;  American  Decisions.  —  In  this  coun- 
he  same  general  principles  are  recognized,  although  there  is,  as 

3it  persons  eligible  to  the  office  HI.  App.  227,  229;  Neville  v,  ^ner, 

successively  appointed,   but  all  115  111.  App.  364,  366;  EarlsvUle  r. 

3D  neglected  and  refused  to  ac-  Radley,  141  lU.  App.  359,  366;  Hoy 

and   qualify.      It   was    further  v.   State,   168   Ind.   506;  Ballineer  v. 

1  that  nnaUy  the  town  board  ap-  McLau^ilin.  22  S.  Dak.  206;  116  N.  W. 
d  the  defendant,  Williams,  and  Rep.  70.  Dee  also  Johnson  v,  Granid 
d  Mm  of  his  appointment,  but  Forks  County,  16  N.  Dak.  363;  State  v. 
STilliams  had  n^ected  and  re-  Kitsap  County[Super.  Ct.,  46  Wash.  616. 
to  accept  the  office.  The  court  *  State  v.  Eahway.  33  N.  J.  L.  110, 
following  the  doctrine  of  the  111;  followed  in  McDermott  v.  Miller, 
h  cases,   that  by  the  common  45    N.    J.    L.    251;   Smith   v.    Eaton 

is  the  duty  of  every  person  hav-  County,  56  Mich.  217;  Willc.  368,  pi. 
e  requisite  qualifications,  elected  74;  Angell  &  Ames  on  Corp.,  §  703; 
points  to  a  public  mimicipal  Shaw  v.  Marshalltown,  131  Iowa,  128; 
to  accept  the  same,  and  granted  State  v.  Kersten,  118  Wis.  287;  People 
mtts  to  compel  the  defendant,  v.  Ogden.  41  N.  Y.  Misc.  246;  Klme 
ns,  to  accept  office  and  act.  It  v.  McKelvey,  57  W.  Va.  29.  The  writ 
iso  held  that  when  the  person  was  refused  when  applied  for  to  com- 
[  or  appointed  has  been  duly  pel  admission  to  an  office  pending  pro- 
1  of  his  appointment  and  re-  ceedings  in  quo  warranto  between  the 
o  serve,  no  demand  upon  him  to  same  parties,  though  on  appeal.  Han- 
necessary  before  issumg  a  man-  non  v.  Halifax  County,  89  N.  Car.  123. 
,  and  that  a  statutory  provision  ^  Regina  v.  Leeds,  11  A.  &  E.  512; 
ng  that  any  person  who  should  Rex  v.  Winchester,  7  A.  &  E.  215j  Rex 
to  serve  should  forfeit  the  sum  v.  Sawyer,  10  B.  &  C.  486;  Re^ma  v. 
nty-five  dollars,  did  not  relieve  Slatter,  11  A.  &  E.  502;  Re^na  r. 
raon  who  had  been  appointed  for  Derby  Bor.,  7  A.  &  E.  419;  Same  v, 
clerk  from  serving  upon  pay-  Hioms,  76.  960;  Frost  v.  Chester,  5  E. 
erf  the  penalty.  This  case  has  &  B.  531 ;  Willc.  373,  pi.  87.  The  req- 
everal  times  cited  in  support  of  uisUes  of  returns  to  wnts  of  mandamus 
ctrine  that  it  is  the  duty  of  the  to  admit  are  stated  by  Mr.  WiUcockf  at 

elected  or  appointed  to  accept  pp.  413-417,  and  by  Angell  &  Ames, 

t.    See  Nagle  v.  Wakey,  161  111.  §  722. 
72;  8.  c.  59  HI.  App.  198,  204;       '  Willc.  368,  pi.  74;  Cruse  v.  State, 

V.    Chicago   Election   Com'rs,  52  Neb.  831 ;  Searing  v.  Clark,  69  N.  J. 

1.  9;  Anderson  v.  Schubert,  55  L.  609. 
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we  shall  see,  some  difference  of  opinion  as  to  the  scope  of  the  rem- 
edy by  mandamits  where  there  is  an  officer  or  adverse  daimant  in 
possession.  Thus  mandamus  lies  to  compel  the  city  council  to  air 
mit  a  councilman  duly  elected  to  that  office/  But  on  the  ground 
that  Tiiandamus  is  not  a  proper  proceeding  to  try  the  right  to  a 
public  office,  the  court  declined  to  make  an  order  to  show  cause,  in 
a  case  where  the  relator  claimed  to  have  been  elected  by  the  com- 
mon council  to  the  office  of  assessor,  and  also  claimed  that  the 
council  wrongfully  deprived  him  of  his  office  by  refusing  to  count 
the  vote  of  one  of  the  members  in  his  favor.^ 

§  1501  (844).  Respective  Functions  of  Quo  Waxranto  and  Maa- 
damus.  —  The  adjudged  cases  in  this  country  agree  that  quo  war- 
rantOf  or  an  information  or  proceeding  in  the  nature  of  a  guo  irar- 
rantOf  is  the  appropriate  remedy,  when  not  changed  by  diarter  or 
statute,  for  an  usurpation  of  a  municipal  franchise,  as  well  as  for 
unauthorized   usurpations  and  intrusions  into  municipal  offiea} 

»  State  V.  Rah  way,  33  N.  J.  L.  110,  App.  Div.  82;  People  v.  Stevens.  5  HOI 
111;  EUison  v.  Raleigh,  89  N.  Car.  125;  (N.  Y.),  616;  People  v.  Kings  Ownty, 
Doyle  V.  Raleigh,  89  N.  Car.  133;  89  Hun  (N.  Y.),  38;  HuUman  v.  Hon- 
CJommon wealth  v.  Fleming,  23  Pa.  comp,  5  Ohio  St.  237;  Brennan  r. 
Super.  Ct.  404.  Bradshaw,  53  Tex.  330;  ante,  §  51i 

^  People  V.  Detroit,  18  Mich.  338.    Legality  of  elecHon  and  title  to  cffioe 
See  also  Cripple  Creek  v.  People,  19  cannot  [ordinarily]  be  tested  by  5iS  m 
Colo.  App.  399;  People  v,  Greene,  95  chancery.     Re  Sawyer,  124  U.  8.  200, 
N.  Y.  App.  Div.  397;  La  Chance  v,  where  Gray^  J.,  consideiB  at  lane  the 
Mackinac  County  Board  of  Canvassers,   nature  and  extent  of  the  jurisfflctioD 
157  Mich.  679.     Mandamus  and  quo  in    equity,    where    not    enlarged  by 
warranto    are    sometimes    concurrent  statute.     But  see,   in  exceptional  in- 
remedies  to  try  the  right  of  contend-   stances,  Kerr  v,  Trego,  47  Pa,  St.  292; 
ing  parties  to  an  office.    State  v.  Fal-   cited  ani^^  §  517;  s.  c.  Bri^tly'sEkc- 
coner,  44  Ala.  696;  State  v.  Palmer,  10  tion  Cases,  632.    Remedy  by  injtmdm. 
Neb.  203.    See  also  Reid, /n  re,  50  Ala.    Brightly's    Election    Cases,  573,  623, 
439.    The  right  to  an  office  cannot  be   and  cases  cited;    infra,  §  1504,  note, 
tried  in  a  proceeding  by  mandamus  to        The  title  to  office  must  in  genera^ 
compel  the  payment  of  salary  to  one   be  tested  on  quo  vjorranto,  and  cannot 
who  claims  the  office,  or  to   compel   be  quest ioneci  collat^^y.    Bonner  «^- 
another  officer  to  perform  an  official   State,    7   Ga.    473,    and    cases  dte^i' 
duty  in  favor  of  one  who  claims  an   People  v.  Fletcher,  3  lU.  487;  St.  L(h*>? 
office.   State  v.  John,  81   Mo.  13.  See  County  Ct.  v.  Sparks,   10  Mo.  U  *  '» 
also  State  v.  Newark,  6  Ohio  N.  P.   Winston  v.  Moseley,  35  Mo.  146;  St**^^ 
523;  State  v.  Daggett,  28  Wash.  1.         v.  Smith,  49  Neb.  755;  Kokes  r.  %ttM^^ 

»  Saw>er,  Re,  124  U.  S.  200;  Coch-  55  Neb.  691;  State  v.  Hyland,  75  Ne 


ran  v.  McClear>%  22  Iowa,  75;  People  767;  People  v.  Brush,  146  N.  Y.  &^ 

V.  Matteson,  17  111.  167;  Reynolds  v.  People  v.  Yonkers  Police  Com'is,  1    ^ 

Baldwin,   1    La.   An.   162,  165;  State  N.  Y.  450;  People  r.   Rickerson, 

V.  Ramos,   10  La.   An.  420;  State  v.  N.  Y.  App.  Div.  588:  People  r. 


Haverlv,  62  Nob.  767;  Maverick  OU  Adoo,  110  N.  Y.  App.  Div.  432;  Tw^:^^ 

Co.  V.  Hanson,  67  N.  H.  203;  Worthley  v.  Kip,  4  Cow.  (N.  Y.)  383;  Lewis        ^' 

V.  Steen,  43  N.  J.  L.  542;  Fort  v.  Howell,  OUver,  4  Abb.  Pr.  (N.  Y.)  121;  Caffr-^^y 

58  N.  J.  L.  541 ;  People  v.  Goetting,  133  v.  Caffrev,  28  Pa.  Super.  Ct.  22;  Bri^sg^ 

N.  Y.  569;  People  v.  Yonkers  Police  v.  Carr,  27  R.  I.  477;  Lynde  v.  Dibb^^' 

Com'rs,  174  N.  Y.  450;  s.  c.  79  N.  Y.  19Wadi.328.  A  petition  which  is  sim^^V 
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Jliok  no  special  tribunal,  with  exclusive  and  final  power  to  settle 
xmtested  titles  to  office,  is  provided,  the  regular  method,  unless  it  is 
ithcrwise  provided  by  statute,  is  by  quo  warranto; ^  and  the  in- 
itanoes  are  exceptional  when  this  may  be  done  on  mandarmis.  If 
mother  is  conmussioned,  and  in  actual  discharge  of  the  duties  of  the 
dGoe,  an  adverse  claimant  to  the  office  is  not  entitled  to  a  manda- 
Rtff,  but  must  resort  to  quo  warranto  ;  it  was  admitted,  however, 
kt  where  the  office  is  attempted  to  be  held  under  an  appointment 
fhich  is  merely  colorable  and  void,  mandamus  would  lie.^  In  Texas 
t  is  held  that  mandamus  will  Ue  to  recover  or  to  be  admitted  to  the 
)08session  of  an  office  to  which  the  claimant  has  been  elected  and 
!ommissioned.'  In  Georgia,  and  in  some  of  the  other  States,  the 
Snglish  rule  is  maintained,  namely,  that  where  a  person  is  an  officer 
\ijiuio,  —  that  is,  is  in  the  exercise  of  the  duties  of  an  office  under  a 
nma  jade  right  or  color  of  title,  —  the  remedy  to  admit  another 
laving  a  lawful  claim  is  not  by  mandamus,  but  by  an  information  in 
he  nature  of  a  quo  warranto} 

XT  wumdamtu  to  compel  a  mayor  to  that  when  the  authorities  of  a  city 

ofonn  the  ministerial  duty  of  ad-  threatened    to   unlawfully   appoint   a 

tinistering  the  oath  of  office  to  one  successor  of  an   officer,   and   to  dis- 

iM>  has  TOen  duly  elected  is  not  open  possess  him  of  his  office,  his  remedy 

>  the  objection  of  being  an  attempt  was   not   mandamus^   but   injunction. 

>  tiy  the  right  to  office  by  mandamus,  Callaghan  v.  McGown  (Tex.  Civ. 
ucy  V.  Jones,  140  Ala.  479.    In  North  App.).  90  S.  W.  Rep.  319. 

orima  the  remedy  to  try  title  to  *  State  v.  Dimn,  1  Minor  (Ala.),  46; 

See  is  quo  warranto,     Howerton  v,  Bonner  v.  State,  7  Ga.  473;  Ash  well  v. 

ate,  66  N.  Car.  231,  and  note;  ante,  Bullock,    122    Mich.    620;    St.    Louis 

u^).  XL  §  379;  ante,  chap.  xiii.     In  County  v.  Sparks,  10  Mo.  117;  Casey 

mwyloania,  quo  warranto  lies  to  try  v.  Chase,  64  N.  J.  L.  207;  People  v. 

«  ri^t  to  all  offices,  military  as  well  New  York.  3  Johns  Cas.  (N.  Y.)  79; 

I  civil.    Commonwealth  v.  Small,  27  State  v,   Deliesseline,    1    McCord   (S. 

1.  St.  31;  Field  v.  Commonwealth.  Car.),  52;  Rexv.  Colchester,  2  T.R.  259. 

'  Pa.  St.  478.     So  in  Alabama  ana  **  Mandamus  will  not  be  issued  to 

^nnecticui.    Harris.  In  re.  52  Ala.  87;  admit  a  person  to  an  office  while  an- 

uane  v.  McDonala,  41  Conn.  517.  other   is    in    under    color   of    right.'' 

*  Ante,  chap.  xi.  §§  379-382;  People  State  v.  Thompson,  36  Mo.  70,  per 
Detroit,  18  Mich.  338;  State  v.  Hamil,  Wagner,  J.    Mandamus  will  not  lie  to 

Ala.   107;  People  v,  Hinsdale,  43  turn  out  one  officer  and  to  admit  an- 

Y.  Misc.  182.  other  in  his  place.     People  v.  Matte- 

*  State  V.  Dunn,  1  Minor  (Ala.),  46;  son,  17  111.  167;  People  v.  Head,  25 
odwin  V.  Sherer,  145  Ala.  501;  State  111.  325;  People  v.  Hilliard,  29  111.  413. 
Hiompeon,  36  Mo.  70,  per  Wagner,  But  a  groundless,  colorless  claim  to  an 
People  r.Scrugham.  20  Barb.  (N.Y.)  office,  or  a  pretended  intrusion  into 
^j  P08<,  §  1554;  Elaodt  v.  Territory,  or  retention  of  it,  will  not.  as  against 
N.  Mex.  141;  People  v.  Scannel,  22  a  person  duly  elected  and  acting,  be 
Y.  Misc.  298;  People  v.  Dalton,  34  sufficient  to  drive  the  informant  to  a 
Y.  App.  Div.  6,  aiff'd  158  N.  Y.  quo  warranto,  and  he  may  have  a  man- 

I;  State  v,  Callahan,  4  N.  Dak.  481 ;  aamus  to  compel  such  person,  though 

ite  V.  Archibald,  5  N.   Dak.   359;  he  was  the  informant's  predecessor  m 

ite  V.  South  Milwaukee  Bd.  of  Edu-  office,   to  deliver  up  the  books  and 

ion,  100  Wis.  455.  property     belonging     to     the     office. 

»  Lindsey  v.  Luckett,  20  Tex.  516.  People  v.  Kilduff,  15  111.  492;  Rex  v. 

was  held  however  in  another  case,  Cambridge,  4  Burr.  2008;  Boffing  (al. 
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§  1502  (845).  Maryland  Rule;  Titte  to  Office  tried  in  Maadaomi. 
—  But,  in  a  case  in  Maryland/  in  which  the  claimant  sought  not 
only  the  removal  of  the  incumbent^  but  the  possession  of  the  office 
for  himself^  the  objection  was  made  that  quo  warranto,  and  not 
mandamus,  was  the  proper  remedy  to  try  the  title  to  the  office; 
the  Court  of  Appeals  held,  however,  that  the  objection  was  not 
well  taken,  and  that  the  plaintiff  need  not  resort  to  quo  warwiio 
as  preliminary  to  mandamus,  as  this  might  prove  inadequate,  by 
reason  of  the  delay  it  would  occasion.  The  court  was  of  opinion 
that  mandamus  to  compel  the  defendant  to  surrender  to  the  peti- 
tioner the  office  was  the  only  complete  remedy,  since  "under  the 
quo  warranto  mformation  the  judgment  might  amove  the  occupant, 
but  would  not  install  the  claimant."  ^  And  the  court  further  held 
that  mandamus  might  issue  although  the  office  was  filled  by  the 
defendant,  who  claimed  title.  It  admitted  the  conffict  of  decisions 
on  this  point,  but  regarded  mandamus  as  particularly  applicable  to 
the  cause  before  the  court. 

§1503  (846).  Same  Subject.  —  Where  the  subject  is  not  con- 
trolled by  legislation  there  is  much  to  recommend  the  views  of  the 
Maryland  court  in  the  case  just  referred  to,  since  the  delays  of 
resorting  to  quo  warranto  are  such,  in  consequence  of  the  short 
terms  of  our  elective  officers,  as  frequently  to  amount  to  a  deniid 
of  justice.  Before  the  quo  warranto  proceedings  can  be  dete^ 
mined,  the  term  of  the  claimant  often  expires,  and  a  judgment  in 
his  favor  is  a  barren  victory.'    It  is  agreed  that  where,  for  any 

Tintagel)   Bor.,  In  re,  2  Stra.   1003;  such  delivery,  though  in  determining 

Rex  V.  Winchester,   7  A.   &  E.   215.  its  possession  the  title  to  the  office  is 

When  mandamus  is  the  proper  remedy  incidentally    questioned.     Sinclair  r. 

to  determine  the  right  to  an  office.  Youns,  100  Va.  284. 

Grant  on  Corp.  216;  post,  §§  1553,  1554.  ^  Harwood  v.  Marshall,  9  Md.  83. 

Mandamus  will    not    be  issued  to  ^  lb.;  citing  Strong's  Case,  20  Pick. 

compel  a  municipal  council  to  do  an  (Mass.)  484,  497;  Dew's  Case,  3  Hen. 

act  which  they  have  no  legal  duty  to  &  M.  (Va.)  1,  23.    See  also,  in  Afflwo- 

perform;  as,  for  example,  to  direct  the  chusetls.  Howard  v.  Gage,  6  Mass.  4^ 

treasurer  to  retain  a  portion  of  the  •  Wnere  a  judgment  of  ouster  in 

school  fund,  and  apply  it  to  the  pay-  ^ito  warranto  has  been  rendered  in  an 

ment   of   certain   special    assessments  inferior  court  and  the  defendant  haa 

against  school  property.    Union  Board  duly  appealed  and  filed  the  neceasajy 

of  E2ducation  v.  Union,  52  N.  J.  L.  69.  supersedeas  bond,  mandamus  from  the 

But  the  treasurer  havini;  so  applied  a  superior  court  to  the  inferior  court  to 

portion  of  the  fund  against  the  objec-  execute  the  judgment  of  ouster  wffl 

tion  of  the  board  of  education,  a  manr  not  be  awarded,  although  the  term  of 

damus  will  lie  to  compel  him  to  re-  office  will  expire  before  the  appeal  can 

store  it  to  the   school   account.     76.  be   regularly  heard   in   the  appellate 

Where  public  officers  at  the  expiration  tribunal.     United  States  v.  Aadiaon, 

of  their  term  refuse  to  deliver  property  22  How.  (U.  S.)  174.    If  the  appellant 

pertaining  to  the  office  t-o  their  sue-  fails  to  prosecute  his  appeal  with  effw^i 

cessors,  mandamus  will  lie  to  compel  it  is  intimated  by  Mr.  ju.«tice  McUon 
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leisoii,  9110  warranto  will  not  lie^  and  there  is  no  other  adequate 
lemedy  provided^  the  right  to  a  disputed  office  may  be  settled  on 
wmiamta}  Looking  at  the  question  in  view  of  our  short  official 
tenns,  we  should  say  that  where  the  effect  of  compelling  a  resort  to 
quo  warranto  would  be  unreasonably  to  delay  the  decision  of  the  dis- 
puted right  (which  concerns  not  only  the  individuab,  but  the  pub- 
lic), the  court  would  be  justified  in  interfering  by  mandamus ^  so  far, 
at  least,  as  to  see  that  the  incumbent  is  actually  a  bona  fide  possessor 
of  the  place,  and  that  there  is  a  real  dispute,  and  fair  doubt  as  to 
whidi  party  has  the  legal  title.^ 

§  1504  (847).  To  restore  to  Municipal  Office.  —  The  power  of 
DUinicipal  corporations  to  amove  officers  has  been  treated  in  a  former 
chapter;  *  and  the  corporation,  as  we  have  seen,  may  in  some  cases 
l)e  compelled  by  mandamus  to  exercise  this  power.*  Where  a  mu- 
licipal  officer  or  member  of  a  municipal  council  has  been  illegally 
suspended  or  illegally  removed,  he  is,  in  general,  entitled  to  a  martr- 
^^mus  to  be  restored.^  The  doctrine  has  been  sanctioned,  that 
inhere  an  officer  of  a  corporation  has  been  irregularly  removed,  yet 

bat  the  ntpersedeas  bond  would  be  mandamtu  is  resorted  to  in  order  to  try 

vaOable  in  such  a  case  to  the  appellee  which  of  two  persons  has  been  elected 

r  defendant  in  error  as  an  indemnity,  to  an  office,  and  indeed  in  every  such 

h.  185;  infra,  §  1546.  proceeding  except  quo  warranto,   the 

>  Willc.    373.    pi.    87;    People    v,  regular  determination  of  the  board  of 

tevens,  5  Hill.  (N.  Y.),  616.  canvassers   is   conclusive.     People   r. 

'  Pok,  chap.  XXX.    When  conflicting  Steven^,  5  Hill  (N.  Y.),  616,  where  the 

mu  to  office  may  be  settled  on  mainda'  court  refused  the  application  of  relator 

ui,  —  discussed,  but  not  determined,  to  compel,  by  manaamua.  his  predeces- 

People  V.  Stevens,  5  Hill  (N.  Y.),  G16;  sor  in  office  to  deliver  books  and  papers, 

e  Rex  V.  Cambndge,  4  Burr.  2008;  because  the  relator's  title  to  the  office 

jople  V.  Scrugham,  20  Barb.  (N.  Y.)  was  not  clear.   People  v.  Vail,  20  Wend. 

2;    People  r.  Kilduff,   15  HI.  492;  (N.  Y.)  12,  14;  po8t,  §  1554.   If  there  be 

inton  V.  Wilson,  4  Tex.  400;  lindsey  any  doubt  as  to  the  validity  of  an  elec- 

Luckett,  20  Tex.  516;  Di^,  In  re,  tion,  the  court  will  not  mterfere  by 

Ala.  381;    Angell  &  Ames,  §  706.  ntondomi^  in  the  first  instance,  but  will 

bcre  a  municipal  charter  provided  put  the  parties  to  their  remedy  by  (fuo 

'  the  election  of  a  member  of  the  warranto.     Commonwealth    v,    Fhilar 

aid  of  education  by  the  mayor  and  delphia  Coimty,  5  Rawle  (Pa.)f  75. 
lermen  by  ballot,  and  no  other  official        '  Ante^  chap.  xii.  §§  460-485;  Willc. 

«  directed  to  declare  or  certify  such  375;  Grant  on  Corp.  243,  416. 
ctkm,  and  no  provision  was  made  for        *  AntCj  §  471,  note;    Delahanty  v. 

ontest,  it  was  held  in  Tennessee  that  Warner,  75  III.  185. 
5  validity  of  such  an  election  could  be        ^  Ante,  §  471,  note:    §  482;    Duf- 

termined  by  mandamus.     Lawrence  field's  Case,   Bright.  Elec.  Cas.  646; 

IngersoU.  88  Tenn.  52.    In  Heath,  Maxwell  v.  San  Francisco,   139  Cal. 

re,  3  Hill  (N.  Y.),  42,  the  question  229;  Thompson  r.  Troup,  74  Conn.  121 ; 

euer  the  relators  were  duly  elected  State  v.  Teasdale,  21  Fla.  652;   Scott 

municipal  offices  was  incidentally  v.  State,  43  Fla.  396;  Etzler  v.  Brown 

erminea  on  mondomtK,  but  the  que&-  (Fla.),  50  So.  Rep.  416;  Akerman  r. 

1  as  to  the  "proper  remedy  was  not  Cartersville  School  Com'rs,   118  Ga. 

de."    People  v.  Stevens,  5  Hill   (N.  334;  Delahanty  v.  Warner,  75  111.  185: 

,  616,  per  Bronson^  J.    But  where  Chicago  v.  People,  210  111.  84;  Marshall 
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if  the  court  see  good  cause  for  the  removal,  that  is,  if  they  see  that 
by  regular  proceedings  another  amotion  for  the  same  cause  would 
follow,  and  that  it  is  the  dtdy  of  the  corporation  to  exercise  the 
power  to  amove,  the  peremptory  writ  to  compel  his  lestoratioQ 
may,  in  the  discretion  of  the  court,  be  refused.^ 

§  1505  (848).     To  enforce  DeUvery  and  Inspection  of  Booki  ud 
Papers.  —  Mandamus,  as  we  have  before  seen,  is  a  proper  remedy 

V.  Illinois  State  Reformatory,  103  HI.  of  these  remedies  is  proper,  adtyt^ff 
App.  65;  Metsker  v.  Neally,  41  Kan.  cer  cannot  resort  to  equity  to  enjom  the 
122;  State  v.  New  Oiieans,  107  La.  corporate  authorities  from  unlawfaDy 
632;  Miles  v.  Stevenson,  80  Md.  358;  removing  him  and  appointing  a  saooeB- 
Lattime  v.  Hunt,  196  Mass.  261 ;  State  sor.  Delahanty  v.  Warner,  75  HI.  185 
9.  Miles,  210  Mo.  127;  State  v.  Kansas  (street  conmiissioner);  suixro,  |  1501, 
City  Police  Com'rs,  80  Mo.  App.  206;  note.  Index,  tit.  Equity,  injunetun. 
State  V.  Jersey  City,  25  N.  J.  L.  536  Mandamus  will  ue  against  tlie  etnl 
(suspension  of  councilman) :  State  v.  service  commissioners  to  compel  tbem  to 
Paterson,  35  N.  J.  L.  190  (city  treas-  replace  on  the  eligible  list  a  nanie  whidi 
urer);  People  r.  Scannell,  172  N.  Y.  they  have  imlawfully  removed  there- 
316;  People  v.  Dalton,  27  N.  Y.  Misc.  from.  People  v.  Cobb,  13  N.  Y.  App. 
667;  People  v.  Kearney  44  N.  Y.  App.  Div.  56.  The  fact  that  a  muDidinl 
Div.  449,  aff'd  161  N.  Y.  648;  Peoples,  office  to  which  a  veteran  is  entitled  has 
Hamilton,  98  N.  Y.  App.  Div.  59;  been  filled  by  another  is  no  defence  to  i 
People  V.  McAdoo,  98  N.  i.  App.  Div.  morwiamtw  proceeding  by  the  vct«an  to 
312;  People  v,  Hayes,  106  N.  Y.  App.  enforce  his  right  thereto.  People  f. 
Div.  563;  Shane  v.  New  York  City,  135  Scannell,  63  N.  Y.  App.  Div.  243.  In 
N.  Y.  App.  Div.  218;  State  v.  Baldwin,  New  York,  the  rule  that  the  title  to  an 
77  Ohio  St.  532;  People  v.  Bingham,  office  will  not  be  tried  by  mondamttf,  but 
135  N.  Y.  App.  Div.  813;  Common-  the  person  out  of  possession  wiU  be  left 
wealth  V.  Gibbons,  196  Pa.  97;  Pratt  to  his  remedy  by  auo  warranlo,  appto 
V.  Police  &  Fire  Com'r^  15  Utah.  1;  only  to  public  offices,  and  therefore 
Dew  V.  Judges,  3  Hen.  &  M.  (Va.)  1;  mandamus  is  the  proper  remedy  for 
Schmulbach  v.  Speidel,  50  W.  Va.  553;  clerks  or  employees  who  are  unlawfully 
State  V.  Watertown,  9  Wis.  254;  Mayor  removed  from  their  positions  by  rop^ 
of  Durham's  Case,  1  Sid.  33;  Bac.  rior  authority.  People  v.  Sutton,  S8 
Abr.,  title  ''Mandamus";  Grant  on  Hun  (N.  Y.),  173. 
Corp.  247-250;   WiUc.  378.  »  Rex  r.  Axbridge,  2  Cowpcr,  523; 

Where  county  commissioners  re-  Rex  v.  London,  2  T.  R.  182,  ptf 
moved  a  clerk,  the  court  ordered  a  per-  Ashhwrst,  J.;  Rex  v.  Bristol  1  D.  A  R. 
emptory  mandamus  to  restore  the  party  389;  s.  c.  5  B.  &  Aid.  731;  Paine,  /n«, 
removed  to  his  office,  because  the  record  1  Biill  (N.  Y.),  665,  667,  per  Ccnlm.  J-I 
did  not  show  the  ground  of  removal.  Rex  v.  Bank,  2  B.  &  Aid.  620;  Peoples- 
Street  V.  Gallatin  County,  1  111.  25.  Chicago.  99  111.  App.  489.  See  People 
Where  a  corporate  body  strikes  off  the  v.  McAaoo,  110  N.  Y.  App.  Db.  ^ 
name  of  a  member  without  notice  to  arde^  §  429,  note;  §  481.  Mr.  WUkxn* 
him,  a  mandamus  to  restore  him  will  (Munic.  Corp.  379,  pi.  100)  stated  the 
be  granted.  Delacy  v,  Neuse  River  doctrine  thus:  A  peremptory  ma«i^ 
Nav.  Co.,  1  Hawks  (N.  Car.),  274;  mu«  to  be  restored  "will  not  be  granted 
Duffield's  Case,  Bright.  Elec.  Cas.  646.  to  a  public  officer  who  admits  that  he 
Mandamus  will  not  lie  to  restore  one  to  was  justly  but  irregularly  removed  ; 
an  office  to  which  he  is  not  entitled,  citing  Rex  v.  Axbridge,  2  Cowper,  523. 
though  he  mav  have  been  illegally  re-  See  also  Rex  v.  Campion,  1  Sid.  14;  to 
moved.  People  v.  Metropolitan  Police  v.  Oxford,  2  Salk.  428.  429;  Rex  f- 
Board,  26  N.  Y.  316:  Major  v.  Ran-  Slatford,  5  Mod.  316;  Reg.  v.  Ipewich, 
dolph,  4  Watts  &  Serg.  (Pa.)  514.  2  Ld.  Raym.  1232,  1240. 
Forasmuch  as  an  officer  unlawfully  re-  Requisites  (^  returns  to  a  mandanw^ 
moved  has  a  remedy  by  quo  warranto  to  restore.  WiUc.  417-424;  Aogell  4 
or  by  mandamus  to  restore,  when  either  Ames,  §§  723-725,  729. 
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r  the  duly  elected  officer  of  a  municipal  corporation  to  obtain 
)ssession  of  the  seal,  books,  papers,  and  records  appertaining  to 
ich  office,  from  his  predecessor;  ^  but,  as  elsewhere  stated,  the 
lurts  will  not,  in  general,  try  by  mandamus  whether  one  person 
entitled  to  an  office  actually  filled  by  another  under  commission 
'  color  of  right.*  In  this  country,  the  records,  books,  and  by-laws 
municipal  corporations  are  of  a  public  nature,  and  if  such  a  cor- 
)ration  should  refuse  to  give  inspection  thereof  to  any  person  hav- 
g  an  mterest  therein,  or,  perhaps,  for  any  proper  purpose  to  any 
bbitant  of  the  corporation,  whether  he  had  any  special  or  priv- 
e  interest  or  not,  a  writ  of  mandamus  will  lie  to  command  the 
rporation  to  allow  such  inspection,  and  copies  to  be  taken,  under 
isonable  precautions  to  secure  the  safety  of  the  originals.' 

§  1506  (849).  To  enforce  Duties  towards  Creditors.  —  Mandamus 
one  of  the  principal  remedies  by  which  municipal  and  public 
"porations  are  comp)elled  to  perform  their  duties  towards  their 
ditors.  The  rightful  authority  of  the  legislature  over  these  cor- 
*ations  is  such  that  it  may  require  them  to  levy  a  tax  to  pay 
ditors,  and  obedience  to  such  requirement  may  be  enforced  by 
ndamus.^    The  power  of  municipal  corporations  to  make  con- 

Ante,  §  559;  Tapping  on  Mandor  M.  &  S.  162;    State  v.  King,  164  Ind. 

,  60,    94;    3    Black.    Com.    110;  621;   Clement  v.  Graham,  78  Vt.  290; 

3le  V.  Kilduff,  15  HI.  492;  Frisbie  Field  r.  Manistee  Water  Com're,  156 

^arkville,  78   Ind.  269;    State  v.  Mich.  186.    Mandamus  will  lie  to  com- 

jero,  122  La.  885;  Cecil  County  r.  pel  an  officer  to  deliver  up  property  of 

Its,  80  Md.  321 ;  Bates  v.  Plymouth,  the  State  held  by  him  without  any  nght 

rav  (Mass.),  163;  State  t;.  Hvland,  or  authority  of  law.    State  v.  Bacon,  6 

<I^eb.  767;    Cameron  v.  Parker,  2  Neb.  286.    It  will  also  lie  to  compel  the 

.  277;  Wadsworth  v.  Reel,  15  ra.  custodian  of  registration  lists,  poll  oooks, 

ZJt.  R.  440;  Sinclair  v.  Young,  100  Ac,  to  grant  an  inspection  of  them  to 

284;   State  v.  Gates,  86  Wis.  634;  one  who  is  interested  in  enforcinga  pub- 

V.   Buller,  8  East,  388;    Rex  v.  lie  or  private  right.    State  w.  Hoolit^ 

dns,  1  Q.  B.  161;   Rex  v.  Greene,  zelle,  85  Mo.  620. 

6l  E.  549;   posty  §  1562.  *  Commonwealth  t;.  Pittsburgh,  34 

People  V.  Head,  25  111.  325;  People  Pa.  St.  496;  Meriwether  v.  Garrett.  102 

IKard,  29  111.  413;  supra,  §§  1499-  U.S. 472;  Graham t;. Folsom  (a striking 

;   Tapping  on  Mandamus,  27,  28;  case),  200  U.  S.  248,  252;  infra,  §  1509; 

i  V.  Pitot,  21  La.  An.  336;   Grant  Santa  F6  County  v.  Coler,  215  U.  S. 

/orp.  216,  and  authorities  cited.  296;    United  States  v.  Saunders,  124 

ItaXe  V.  May,  106  Mo.  488.    Lies  Fed.  Rep.  124,  128;   Meyer  v.  Brown, 

ist  mere  usurpers,  without  color  of  65  Cal.   583;    Shelley  v.  St.  Charles 

.    Kimball  v.  Lamprey,  19  N.  H.  County,  30  Fed.  Rep.  603;  Mund^  v. 

Rahway,  43  N.  J.  L.  338;  Lilly  v.  Tay- 

Anie,  §  560.    Further,  as  to  inspec-  lor,  88  N.  Car.  489;  Bloomfield».  Charter 

1  Greenl.  Ev.  §§  471-478;  Angell  Oak  Bank,  121  U.  S.  121.    In  the  Neu) 

068,  §§  707;   Tapping  on  Mandar  England    Stales    judgments     against 

52,95;   Rex  t;.  Newcastle,  2  St ra.  municipalities    are    not    enforced    by 

Rex   V.   Babb,   3    T.   K.   579,  mandamus,  but  in  a  mode  peculiar  to 

Rex  V.  Shelley,  Ih.  142;    Rex  v.  those  States.    By  the  common  law  of 

I,  10  East,  235;   Rex  v.  Tower,  4  the  New  England  States,  derived  from 
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tracts  and  to  create  liabilities  has  been  before  considered/  and  this 
authority  imposes  the  duty  of  providing  for  the  payment  of  obliga- 
tions and  liabilities  in  the  special  mode  prescribed  by  law,  and  if 
no  such  mode  is  prescribed,  then  by  the  levy  and  collection  ci 
taxes  under  the  provisions  of  the  charter  or  other  l^islative  act' 
Whether  the  duty  to  provide  for  the  payment  of  the  liabilities  of 
the  corporation  be  specially  enjoined,  or  whether  it  results  from 
the  general  powers  and  nature  of  the  corporation,  it  may,  equally, 
in  all  proper  cases,  be  enforced  by  mavdamus} 

immemorial  usage,  the  estate  of  any  case,  Thompson^   J.,  says:    ''The  au- 
inhabitant  of  a  county,  town,  territorial  thority  to  create  a  debt  implies  an  obli- 
parish,  or  school  district,  is  liable  to  be  gation  to  pay  it,  and  where  no  special 
taken   on   execution   on   a  Judgment  mode  is  provided,  it  is  implied  that 
against  the  corporation.    5  Dane  Ab.   it  is  to  be  done  in  the  ordinary  wav,  by 
158;    Hawkes  v.  Kennebec  County,  7   the  levy  and  collection  of  tiuces.      37 
Moss.  461,  463;   Chase  v.  Merrimack  Pa.  St.  290;  s.  p.  United  States  tr.  New 
Bank,  19  Pick.  (Mass.)  564,  569;  Gas-  Orleans,  98  U.  S.  381;  United  States  v. 
kill  v.  Dudley,  6  Met.  (Mass.)  546.    ''In   New  Orleans,  17  Fed.  Rep.  483;  com- 
Connecticutf  as  in  Masaachusetta  and  pare  Knox  v.  Baton  Rouge,  36  La.  An. 
Maine f  by  common  law  or  immemorial  437;   and  see  Ralls  County  v.  United 
usage,  the  property  of  any  inhabitant  States,  105  U.  S.  733;  Graham  9.  Folsom, 
may  be  taken  on  execution  upon  a  judg-  200  U.  S.  248,  252;  United  States  v. 
ment  against  the  town.''    Per  Gray,  J.,   Saunders,    124   Fed.    Rep.    124,    128. 
in  Bloomfield  v.  Charter  Oak  Bank,  121   Where  power  to  levy  taxes  for  general 
U.S.  121;  Eamesf. Savage,  77  Mc. 212;  purposes  was    expresslv    limited,  an 
Beardsley  v.  Smith,  16  Conn.  368.    In  authority  to  contract  d^ts  beyond  that 
Mas8achu8eU8f  payment  of  such  a  judg-  amount  for  special  purposes  was  held 
ment  has  never  been  compelled  by  man-  not  to  imply  an  authority  to  levy  taxes 
damua  against  the  corporation,  as  in  to  pay  such  special  debts.   State  v.  Gut- 
other  parts  of  the  United  States.    Per  tenberg,  39  N.  J.  L.  660;  text  approved, 
Gray,  C.  J..  Hill  v.  Boston,  122  Mass.   Brown  ».  Gates,  15  W.  Va.  131.    See 
344;  arUe,  §  992;  post,    §   1639,  note:  ante,  chap,  on  Taxation;  Hasbrouck  v. 
Newman   v.   Scott   County,   5   Sneea   Milwaukee,  25  Wis.  122.      See  Macon 
(Tenn.),  695;    arUe,  chap.  iv.   §§   105,   County  Case,  99  U.  S.  582,  referred  to 
106,  113;  Darlington  v.  New  York,  31   below;  arUe,  §§  1402,  1482;  post,  §  1508 
N.  Y.   164;    Commonwealth  v.  Alle-  et  sea. 

gheny  County,  37  Pa.  277;  Bassett  *  See  cases  cited  in  last  note;  also 
v.  Barbin,  11  La.  An.  672;  Von  Hoffman  Young  v.  Clarendon,  132  U.  S.  340; 
V.  Quincy,  4  Wall.  (U.  S.)  535;  text  Santa  F6  County  v.  Coler,  216  U.  S. 
approved.  Brown  v.  Gates,  15  W.  Va.  296,  aff'g  14  N.  Mex.  134;  Von  Hoff- 
131;  supra,  §  1482;  posL  §  1639,  note,   man  ».  Quincy,  4  Wall.  (U.  S.)  535; 

Where  there  is  a  valid  contract  to  Galena  v.  Amy,  5  Wall.  (U.  S.)  705; 
receive  coupons  in  payment  far  taxes  Walkley  v,  Muscatine,  6  Wall.  (U.  S,) 
this  duty  may  in  proper  cases  be  en-  481;  Butz  v,  Muscatine,  8  Wall.  (U.  S.) 
forced  by  mandamus.  Poindexter  v.  575;  Davenport  v.  Lord,  9  Wall.  (U.  S.) 
Greenhow,  114  U.  S.  270;  McGahey  409  (distinguished  Supervisors  9, 
V.  Virginia,  135  U.  S.  662;  McCullough  United  States,  18  WaU.  (U.  S.)  71); 
V.  Virginia,  172  U.  S.  102;  RoyaU  v.  Heine  i;.  Levee  Com'rs,  19  WaU.  (U.S.) 
Virginia,  121  U.  S.  102.  As  to  statutory  655;  Rees  v.  Watertown,  19  Wall.  (U.S.) 
or  contract  right  to  pay  taxes  in  war-  107;  ante,  §  1482;  United  States  v. 
rants  of  the  municipality,  see  a7ito,§  863.   Saunders,    124   Fed.    R^.    124,    128; 

^  Ante,  chap.  xviii.,on  Contracts;  Kennedy  v.  Sacramento,  19  Fed.  Rq>. 
chap.  XX.,  on  Municipal  Bonds;  post,  580;  Lake  County  v,  Schradsky,  43 
chap,  xxxii.  Colo.  84;  Columbia  County  vTiungv 

^  Conmionwealth  v.  Pittsburgh,  34  13  Fla.  451;  Brown  v,  Crego,  32  Iowa. 
Pa.  496,  510;  Conmionwealth  v.  Alle-  498;  Maddox  r.  Graham,  2  Met.  (Ky.) 
gheny  County,  37  Pa.  277.    In  this  56;     State   v.   Burbank,   22   La.  An. 


{1307            mandamus:  duties  towards  creditors  2675 

i  1507  (850).    Creditor  BometimeB  required   to   Becoyer  Judgment 
More  being  entitled  to  a  Mandamiia.  —  We  have  seen  that  it  is  a 

318;  Lexington  v.  MuUiken,  7  Gray  ally  a  proper  remedy  to  enforce  the 

(Mmb.),  ^0;     McKillop   v.  Cheboy-  levy  of  taxes  for  the  payment  of  judg- 

an  County,  116  Mich.  614;  State  v.  ments  against  municipid  corporations, 

Holiate.    107    Minn.    71;     Kelly    v.  when  the  ordinary  process  of  execution 

Wimbeny,   61    Miss.    548;    Flagg   v.  is  inadequate.    State  v.  Guttenberg,  39 

Pymyra,  33  Mo.  440;  State  v.  Buffalo  N.  J.  L.  660.    In  this  case  the  court  say: 

GbwnW,  6  Neb.  454;    Holroyd  v.  In-  "Every  lawful  tax  rests  upon  lenslative 

dim  Lake^  180  N.  Y.  318;   Harrison  enactment,  and  subordinate  bodies  that 

V.  New  Brighton,  110  N.  Y.  App.  Div.  seek  to  impose  such  a  burden  upon  the 

267:  Peagram  v.  Cleaveland  County,  citizen  must  be  able  to  show  a  power  so 

W  N.  Car.  557;   Hawley  v.  Fayette-  to  do,  derived  from  positive  statute. 

viDe.  82  N.  Car.  22;     Pitt  County  v.  The  grant  relied  on  must  also  be  evi- 

McDoDald,    148   N.  Car.   125;  Com-  dent  and  unmistakable.    It  is  not,  per- 

monwealth    v,    Allegheny  County,  32  haps,  requisite  that  express  authority 

Pi  218;  Commonweidth  v.  Perkins,  43  to  levv  taxes  for  every  specific  purpose 

Pi  400;   Douglas  v.  McLean,  25  Pa.  for  which  they  are  imposed  should  be 

Super.  Ct.  9,  quoting  text;  Padgett  v.  produced.    The  power,  or  more  guard- 

McAIhany,  53  S.  Car.  139;  Waldron  v.  edly  speaking,  an  extension  of  power, 

Snohomish,  41  Wash.  566;   Brown  v.  might,  under  certain  circumstances,  be 

Gates,  15  W.  Va.  131,  ^proving  text;  implied.    For  example,  if  a  municipal- 

Soutter  V,  Madison,  15  Wis.  30;  State  ity,  restricted  as  to  the  purposes  for 

h  Milwaukee,  20  Wis.  87;    State  v.  which  it  might  incur  debts  or  expend 

^iihraukee^  25  Wis.  122.  mone3rs,  had,  under  its  charter,  un- 

Form  qf  aUemative  ivrit  in  favor  of  limited  authority  to  impose  taxes  for 

!nditor.      Commonwealth    v.    Pitts-  these  purposes,  then  a  subsequent  exten- 

>unh,  34  Pa.  496.  sion  of  its  power  of  expenditure,  or  of 

Id  Mississippi,   mandamus  b   the  contracting  obligations,  would  usually, 

vopo'  remedy  of  tne  creditor  to  compel  by  implication,  enlarge  also  its  power  of 

be  county  board  of  police  to  proceed  to  taxation,  so  as  to  embrace  these  new 

^it  thedainif  and  when  audited  the  purposes.     Such   an   inference   would 

arty  is  entitled  to  a  county  warrant  arise,    because   taxaiion  furnishes   the 

Q  the  treasurer,  and  if  there  is  no  common  source  of  revenue  for  these  pub- 

>OQey  in  the  treasury,  mandamus  will  lie  bodies  ;  and  when  the  legislature  au- 

'  to  compel  the  board  to  levy  a  tax  to  thorized  increased  expenditure  on  tiie 

^y  the  warrant.     Attala  County  v.  part  of  such  a  body ,twnose  power  to  tax 

ftet,  17  Miss.  77;  Carroll  v.  Tisha-  nad  been  limited  only  by  its  power  to 

^^^  County,  28  Miss.  38;   Klein  v,  spend,  it  would  be  reasonable  to  sup- 

^iren  County,  51  Miss.  578;   Klein  pose  that  the  use  of  this  sole  power 

Smith  County,  54  Miss.  254;  Madi-  that  it  possessed  to  raise  the  means  for 

^    County    V.    Alexander,    Walker  its  expenditures  was  also  intended.    As, 

liSB.),  Rep.  523.  however,  the  power  of  taxation  is  a  high 

in    Tennessee:     Newman  r.   Scott  prerogative   of   sovereignty,   and   one 

>unty,  1  Heisk.  (Tenn.)  787.  whose  exercise  directly  divests  the  citi- 

In  Arkansas :   Gunn's  Adm.  v.  Pu-  zen  of  his  property,  its  grant  by  impli- 

iki  County,  3  Ark.  427;    Vance  v.  cation  is  but  little  favored,  even  as 

tUe  Rock,  30  Ark.  435.  compared  with  other  implied  grants; 

In  California^  where  a  money  judg-  and  the  inference  of  its  existence,  in  any 

Bnt  is  recovered  against  a  countv,  case,  is  easily  rebutted.    An  authority 

ft  execution  can  issue;  and  the  only  to  wield  it  cannot  be  collected  by  doubt- 

medy  is  to  present  it  to  the  board  ful  inferences  from  other  powers,  or 

supervisors  for  allowance  as  an  aud-  powers  relating  to  other  subjects,  nor 

sd  clidm,  within  the  time  prescribed  deduced  from  any  considerations  of  con- 

r  law;  and  if  the  board  refuse  to  per-  venience  or  advantage.    Nothing  short 

rm  its  duty  bv  allowing  it  as  sucn,  it  of  express  words  or  necessary  implica- 

ay  be  compelled  to  do  so  by  mando'  tion  will  answer  the  purpose.    It  should 

lit.    Alden  v.  Alameda  Coimty,  43  never  be  exercised  where  the  right  is 

U.  270.  doubtful." 

In  New  Jersey,  mandamus  is  gener-  In  Wisconsin,  by  construction  of  the 
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general  rule,  relating  to  the  writ  under  consideration,  tbat  it  will 
not  lie  if  there  be  a  plain  and  complete  remedy  by  the  ordioaiy 

statute,  judgments  agairut  incorporated  28  Pa.  207;  In  re  Marcy  Tp..  10 
cities  are  to  be  enforced,  not  by  ezecu-  Kulp.  (Pa.)  43;  Commonwealtfi  r. 
tion.  but  the  amount  is  to  be  niade  part  Pittsbui^,  88  Pa.  66;  infra,  |  1506» 
of  tne  next  tax  roll,  and  collected  as  note.  And  in  the  same  State,  it  hm 
other  taxes.  Crane  v.  Fond  du  Lac,  16  been  held  that  an  action  woukl  not  Ik 
Wis.  196.  But  judgments  in  that  State  upon  the  resolution  of  a  municipal  cxx" 
mav  be  enforced  by  mandamus  to  levy  poration  directing  the  mayor  to  UBoe 
and  collect  the  requisite  tax  to  pay  certificates  of  debt  to  an  individiudf  the 
them.  State  v.  Milwaukee,  20  Wis.  87;  only  remedy  being  by  mandaam. 
State  V.  Beloit,  20  Wis.  79;  State  v.  Commonwealth  v.  Lancaster,  5  Watti 
Madison,  15  Wis.  30.  (Pa-)»  152.    AfoiuiamtM  to  county  oom- 

'  In  Iowa,  the  remedy  of  a  creditor  missioners  to  draw  orders  on  countj 
against  county  corporations  (State  v.  treasury  refused  where  the  treaamy 
Floyd  County^  5  Iowa,  380)  and  upon  has  no  money  therein  with  which  the 
ordmary  mumcipal  indebtedness  is  by  orders  can  be  paid.  ConmM>nwealth  t. 
suit,  and  not  by  mandamus,  where  the  Philadelphia  County,  1  Whart  (Fa.)  1; 
indebtedness  is  in  the  original  form,  as  Commonwealth  tr.  Pmladelphia  County, 
a  simple  contract  debt.  Coy  v.  Lyons,  2  Whart.  (Pa.)  286.  Remedy  d  a 
17  Iowa,  1:  State  v.  Davenport,  12  claimant  against  a  county  in  Penntdr 
Iowa,  335.  The  remedy  of  one  who  has  vania,  when  by  action  and  when  by 
paid  a  tax  in  aid  of  a  railroad,  which  is  mandamus,  see  Hester's  Case,  2  Watto 
afterwards  declared  illegal,  is  by  man-  &  S.  (Pa.)  416;  Commonwealth  v.  Al- 
damus  against  the  propter  officers  to  legheny  County,  16  Serg.dbR.  (Pa.)  317; 
compel  them  to  return  it.  Eyerly  v.  Lyon  v.  Adams^  4  Serg.  &  R.  (Pa.)  443; 
Jasper  County,  72  Iowa.  149.  Com-  Wilson  v.  Hiintmgdon  County,  7  Watts 
pare  Barnes  v.  Marshall  County,  56  &  S.  (Pa.)  197. 
Iowa,  20.  Remedy  by  mandamus  to  eompd  pay- 

In  Alabama :  Miller  v.  Mc\^^lliams,  ment  of  county  orders  or  vforranU^  df 
50  Ala.  427;  Elmore  County  v.  Long,  audited  daims.  Cuthbert  v.  Lewis,  6 
52  Ala.  277.  Nor  can  a  suit  be  main-  Ala.  262;  Smith  v.  McCutchen,  146 
tained  against  a  county  on  a  claim  which  Ala.  455;  Keller  v,  Hyde,  20  Cal.  593; 
has  been  audited  and  allowed  without  Connor  r.  Morris,  23  Cal.  447;  Roonev 
reduction.  The  only  remedy  is  by  man-  v.  Snow,  131  Cal.  51;  Coleman  r.  Neal, 
damns  to  compel  the  levy  of  such  tax  8  Ga.  560;  State  v.  Mount,  20  La.  An. 
as  the  law  permits  to  be  levied,  to  pay  352;  State  r.  Holgate,  107  Minn.  71; 
the  claim  (overruling  Randolph  County  State  v.  Cass  County,  53  Neb.  767; 
V.  Hutchins,  46  Ala.  397).  Covington  People  v.  Anderson,  69  N.  Y.  App.  Div- 
County  V,  Dunklin,  52  Ala.  28.  See  619;  Commonwealth  v.  Johnson,  24 
also  Shinbone  v,  Randolph  County,  56  Pa.  Super.  Ct.  490;  Abemethy  *• 
Ala.  183.  Medical  Lake,  9  Wash.  112;  State  f. 

In  Pennsylvania,  it  is  held  that  an  Gunn,  92  Minn.  436;  ante,  chap,  xix^ 
ordinary   execution    cannot   be    issued  on  Warrants. 

against  a  municipal  corporation;  that  Mandamus  will  lie  against  a  ooanty 
none  of  the  property  of  such  a  corpora-  treasurer  where  he  refuses  to  pay  » 
tion,  whether  real  or  personal,  "neces-  school  order.  Wright  v.  Kinney,  123 
sary  for  governmental  purposes,"  can  N.  Car.  618.  A  writ  of  mandamvjt  will 
be  seized  or  sold  thereon;  and  that  the  issue  to  compel  county  commisBioDert 
proper  remedy  for  the  judgment  cred-  to  issue  a  warrant  of  distress  to  enforce 
itor  is  the  mandamus  execuiion  provided  payment  of  damages  awarded  by  tbem 
by  statute,  which  commands  the  cor-  for  land  and  rights  taken  by  water  ooD- 
poration  treasurer  to  pay  the  amount  panics.  Furbish  v.  Kennebec  County} 
of  the  judgment  out  of  any  unappro-  93  Me.  117.  Where  a  chdm  against  * 
priated  moneys  in  his  hands,  and  wnich  county  has  never  been  formaO'^  r^ 
must  be  obeyed  by  the  oflScer  whether  jectecl  or  allowed,  mandamus  wiD  W 
the  council  have  made  an  appropriation  to  compel  the  comptroller  having  vh 
therefor  or  not.  These  wnts  have  pri-  thority  to  audit  such  daims  to  t^ 
ority  in  the  order  in  which  they  are  thereon.  People  v.  Color,  48  N.  Y. 
served.      Monaghan    v.    Philadelphia,  App.  Div.  492.    In  Maryland,  the  levy- 
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ooesses  of  the  law;  and  this  principle  has  been  applied  to  the 
ode  of  compelling  municipal  corporations  to  meet  their  liabilities 
d  obligations.  Therefore,  it  has  been  generally,  but  not  uni- 
rmly,  held,  if  the  creditor  may  bring  suit  against  the  corporation 
d  obtam  a  judgment,  which  may  be  enforced  and  rendered  effeo- 
i  by  ordinary  execution,  that  mandamus  will  not  lie  to  compel  pay- 
mt,  m  advance  of  judgment  recovered;  and  this  view,  under  the 
oditions  just  stated,  is  the  one  most  consistent  with  principle, 

;ofataxbythe  county  commissioners  352;  People  v.  Flagg,  17  N.  Y.  584; 
the  payment  of  claims  authorized  by  Putnam  County  v.  Allen  County,  1 
r,  may  be  compelled  bv  mandamuSf  Ohio  St.  322;  Burnett  v.  Portage 
]ioe8ter  County  v,  Melvin,  89  Md.  County,  12  Ohio  St.  57;  State  v.  Hamil- 
.  Mandamus  does  not  lie,  in  New  ton  County,  19  Ohio,  116.  The  stat^ 
fkf  to  compel  supervisors  to  audit  utes  of  Missouri  require  the  warrant 
d  allow  the  amount  of  a  tax  illegally  holder  to  reduce  his  claim  to  judgment 
med  and  collected  from  the  relator,  before  appl3ring  for  a  mandamus.  State 
opler.  Chenango  County,  11  N.  Y.  v.  Clay  County,  46  Mo.  231;  State  v. 
\.  Bollinger  County,  48  Mo.  475;  State 

In  /mm,  it  is  held  that  mandamus  v.  Pacific,  61  Mo.  155. 
1  not  He  to  compel  the  coimty  audit-  The  writ  of  mandamus  is  the  proper 
;  officer  to  act  by  either  allowing  or  remedy  against  an  auditor  who  refuses 
aOowmg  a  claim  against  the  coimty,  issue  to  a  coimty  warrant  when  directed 
the  reason  that  the  claimant  has.  to  do  so  by  the  board  of  supervisors, 
an  action  in  the  courts,  a  plain  and  An  action  on  the  auditor's  oflocial  bond 
quate  remedy.  State  v,  Floyd  is  not  a  ''plain,  speedy,  and  adequate 
m^,  5  Iowa,  380.  Mandamus  hes  remedy."  Babcock  v,  Goodrich.  47 
I  dty  treasurer  to  compel  a  perform-  Cal.  488;  anu.  §  856.  When  debt  is 
e  of  the  ministerial  act  of  issuing  a  payable  out  ot  a  particular  fund,  the 
rant  for  an  audited  or  approved  remedy  is  ordinarily  by  ma7Kiamu«,  and 

Reynolds  v.  Taylor,  43  Ala.  420;  not  by  action.  Be^ey  t>.  Irwin,  6  Colo. 
«  V.  Mount,  20  La.  An.  352,  369;  App.  66;  Illinois  Hosp.  for  Insane  v, 
pie  V,  Brennan,  39  Barb.  (N.  Y.)  Higgins,  15  111.  185;   Reed  v.  Heglie 

(N.  Dak.),  124  N.  W.  Rep.  1127. 
reasurer  may  by  mandamus  be  com-  See  also  State  v.  Harrison,  81  Ohio  St. 
d  to  pay  a  city  warrant  where  it  has  98;  90  N.  E.  Rep.  150.  Where  one 
legally  issued  and  he  has  sufficient  having  a  claim  entitled  to  be  paid  out 
9  at  hand.  Wyker  v.  Francis,  120  of  a  special  fund,  neglected  to  present 
509.    Mandamus  to  city  auditor  to  it  or  demand  payment  until  after  the 

warrant.  State  v.  Mason,  153  fund  had  been  lawfully  exhausted,  he 
23.     See  also  American  La  France  could  not  compel  the  issuance  of  a 

Co.  V.  Seymour  (N.  J.  L.),  warrant  against  such  fund  for  his 
tl.  Rep.  439;  Ullman  v.  Sandell,  claim.  Parks  v.  Hays,  11  Colo.  App. 
Mich.    496.     Mandamus    lies    to  415. 

»e]   a  municipality   to   issue   city       Mandamus  to  town  auditor  in  lUi^ 
mts  in  payment  of  a  judgment,   nois  to   audit  debt  granted.     United 
J  Rock  V.  United  States,  103  Fed.   States  v.  Ottawa,  28  Fed.  Rep.  407. 
418.     Mandamus  will  lie  to  com-       Mandamus  will  not  lie  to  compel 

town  to  pay  a  claim  for  which  the  county  court  to  grant  an  application 
biff  has  received  an  order  on  the  of  a  judgment  creditor  of  the  county  to 
irer  without  his  first  reducing  the  issue  a  warrant  on  the  treasury  payable 
to  judgment.  Thomas  v.  Mason,  out  of  a  particular  fund,  the  action  of 
.  Va.  526.  Mandamus  will  not  lie  the  court  being  judicial,  and  an  appeal 
auditor  of  a  county  or  other  public  lying  therefrom  to  the  Circuit  Uourt. 
nition  to  draw  an  order  when  the  State  v.  Macon  County  Ct.,  68  Mo.  29; 
at  has  not  been  ascertained,  and  see  anUf  chap,  xviii.,  on  Contracts. 
he  has  by  law  no  power  to  fi^  the  Liability  to  be  sued,  see  vost^  chap. 
Qt.     State  V.  Mount,  20  La.  An.   xxxii.;  anU^  %  860. 


2678  MUNICIPAL  CORPORATIONS  §  1507 

when  the  matter  stands  wholly  unaffected  by  legislation.^   When 
judgment  is  rendered,  and  there  is  no  property  subject  to  execih 

^  People  V.  Clark  County,  50  111.  213 ;  proper  course  for  the  creditor  to  punue, 
State  V,  Floyd  County,  5  Iowa,  380, 383 ;  after  refusal  to  pay,  was  by  mandmut  to 
Coy  V,  Lyons,  17  Iowa,  1 ;  State  v,  compel  payment,  or  the  levy  of  a  suffi- 
Davenport,  12  low^  335 ;  Lexington  v,  cient  tax  for  that  purpose.  The  cod- 
MuUiken,  7  Gray  (Mass.),  280 ;  State  v,  elusion  that  their  propoty  is  eiempt 
Union  Tp.,  37  N.  J.  L.  84.  See  Knapp  from  sale  on  execution  is  based  upon 
V.  Hoboken,  38  N.  J.  L.  371;  State  v,  the  propositions,  that  such  oorpontKxu 
Clay  County,  46  Mo.  ^1;  State  t;.  are  created  for  public  and  dvil  purposes: 
New  Orleans,  30  La.  An.  82;  Mu^h  v,  that  to  pay  their  debte,  they  are  (Mm 
Little  Valley,  64  N.  Y.  112;  People  v,  with  the  power  to  raise  money  by  tax- 
New  York,  64  N.  Y.  627;  State  v.  New  ation;  that  their  property  is  pooeBsed 
Orleans,  30  La.  An.  129;  State  v.  for  corporate  purposes,  and  not  in  the 
Pacific,  61  Mo.  155;  Mansfield  9.  Ful-  way  in  which  it  is  possessed  by  indi- 
ler,  50  Mo.  338,  and  cases  cited  by  viduals;  that  to  levy  upon  and  sdl  suck 
Bliss f  J.;  Moran  v.  Elizabeth,  9  Fed.  property  —  for  instance,  water-works, 
Rep.  72.  .  Text  approved ;  Brown  v,  nre-engmes,  public  buildings,  the  reve- 
Gates,  15  W.  Va.  131.  See  and  com-  nues,  £c.  —  would  destroy  the  corD(v»- 
pare  Buck  v.  Lockport,  6  Lansing  (N.  tion,  or,  at  least,  the  means  of  enabling 
Y.),  251;  supra,  |§  992,  1485-1487;  it  to  discharge  its  proper  functions.  No 
Hugg  V.  Ivins,  59  N.  J.  L.  139;  Poling  execution  can  be  awarded  almost  a  mo- 
V.  Philippi  Board  of  E2ducation,  50  W.  nicipal  corporation  in  Illinois.  Bloom- 
Va.  374.  In  Kansas,  mandcanus  to  ington  v.  Brokaw,  77  lU.  194,  foDowiDg 
compel  a  tax  levy  was  allowed  to  issue  CUcago  v,  Hasley,  25  lU.  595;  Obey 

Srior  to  a  judgment  at  law  on  the  bonds,  v.  Harvey,  50  111.  453;  Elrod  v,  Benur 
Liley  v.  Garfield,  54  Kan.  463.  dotte.  53  Dl.  368;  Morrison  v.  Hinksoo, 

In  Hambleton  v.  Dexter.  89  Mo.  188,  87  111.  587;  Chicago  v.  People,  96  E 
it  was  held  that,  while  it  should  appear  App.  517. 

in  the  alternative  writ  that  the  relator  As  to  exemption  of  municipd  roe- 
has  no  other  remedy,  it  is  no^  necessary  nues  from  judicial  seizure,  see  mlh 
to  show  that  an  execution  has  been  issued  §§  248, 249.  As  to  sale  ofmvnicipdprop' 
and  been  unavailing ;  proof  that  the  erty  on  execution,  see  ante,  chap.  xs. 
town  has  no  property  upon  which  it  §  992;  ante,  §§  1396,  1397. 
could  be  levied  and  no  money  subject  In  the  absence  of  an  express  provi- 
to  the  payment  of  the  judgment  is  suffi-  sion  of  law  to  that  effect,  creditois  of 
cient.  See  Hubbel  v.  Maryville,  85  a  municipal  corporation  cannot,  oatside 
Mo.  App.  165.  But  if  required  by  of  the  New  England  States,  resort  to 
statute,  a  return  of  the JE.  fa.  will  be  the  individual  property  of  the  inkcbir 
held  necessary  in  the  Federal  court,  tants  for  the  purpose  of  dischar|inK 
Laird  v.  Dc  Soto,  25  Fed.  Rep.  76.  a  judgment  against  the  corporatioiL 

In  Greene  County  v.  Daniel,  102  U.  S.  Their  remedy  is  by  numdamus  to  com- 
187,  the  ruling  was  that,  although  by  pel  the  corporation  to  pay  the  debt  by 
statute  of  a  State  mandamus  will  lie  to  levying  a  tax;  but  the  failure  of  the 
compel  the  assessment  and  levy  of  taxes  corporation  to  make  the  levy,  or  of  the 
to  pay  interest  on  bonds,  yet  the  holder  inhabitants  to  pay  the  tax,  does  n^ 
who  resorts  to  the  courts  of  the  United  render  their  individual  property  liable 
States  must  first  obtain  judgment  be-  to  be  taken  by  the  creditor.  Horner 
fore  he  is  entitled  to  that  remedy,  s.  p.  v.  Coffey,  25  Miss.  434.  In  this  ca* 
Osborne  v.  Adams  County,  7  Fed.  Rep.  it  appeared  that  the  town  of  Grand 
441;  post,  §  1514.  Gulf  was  incorporated,  with  the  usual 

In  Chicago  v.  Hasley,  25  HI.  595,  the  power  of  contracting,  suing,  and  being 
question  was  presented,  whether,  at  sued,  and  levying  taxes.  A  judgincn^ 
common  law,  or  in  the  absence  of  an  was  recovered  against  the  corporationj 
express  statute  authorizing  it,  a  jttdffmeni  on  which  execution  was  returned 
against  a  municipal  corporation  could  "nulla  bona."  The  corporation  j^ 
be  enforced  by  an  ordincary  fieri  facias,  fused  to  levy  a  tax  to  pay  the  ju^ 
The  majoritv  of  the  court  were  of  opin-  ment,  whereupon  the  creditor  issued 
ion  that  such  a  writ  was  not  allowable,  another  execution,  and  levied  the  saine 
and  quashed  it,  holding  that  the  only  upon  the  private  property  of  the  inbab- 
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tioo  out  of  which  it  can  be  made,  mandaniTis  will  lie,  and  is  the 
»t)per  remedy,  to  comepl  the  levy  and  collection  of  the  necessary 
tax  to  pay  the  judgment.  When  the  claim  is  reduced  to  judgment, 
h  duty  to  provide  for  its  payment  becomes  perfect,  and  if  it  can 
x  paid  in  no  other  way,  it  must  be  done  by  the  levy  and  collection 
if  a  tax  for  that  purpose,  and  this  duty  will  be  enforced  by  man' 
hmu.^    Indeed  mandamtu  and  not  a  biU  in  equity  is,  as  will  be 

tints.  The  court  restrained  the  pro-  Tex.  462;  Sherman  v.  Langham,  92 
eedisgB,  holding  Uiat,  in  the  absence  of  Tex.  20;  Brown  v.  Gates,  15  W.  Va. 
tyriBtt provision,  private  property  could  131,  approving  text;  Fisher  t;.  Charles- 
ot  be  taken  for  corporate  debts;  and  ton^7  W.  Va.  595;  State  v.  Madison, 
rfooDg  to  foUow  the  doctrine  laid  down  15  Wis.  30;  State  v.  Wilson,  17  Wis. 
lAngell  A  Ames  on  Corp.  §  629,  and  687;  State  v,  Milwaukee,  20  Wis.  87; 
1  Beaidaley  v.  Smith,  16  Conn.  368.  State  v.  Beloit,  20  Wis.  79;  Watertown 
t»  BkmD&eld  v.  Charter  Oak  Bank,  v.  Cady,  20  \^is.  501. 
21  U.  S.  121;  ante,  chap.  xxi.  §  992;  The  writ  will  be  refused  where  it 
ifra,  {  1519^  note;  pos^,  §  1639.  will  be  unavaUing.     State  v.  New  Or- 

On  a  petition  by  a  judgment  creditor  leans,  35  La.  An.  221;  State  v.  New 
itfuandamiis  to  compel  the  collection  Orleaiis,  35  La.  An.  68;  Spiritual 
f  a  tax,  no  matter  can  be  urged  in  de-  Atheneum  Soc.  of  W.  R.  v.  Randolph, 
Qoe  wiuGh  could  have  been  pleaded  58  Vt.  192;  Fisher  v.  Charleston,  17 
1  a  defence  in  the  action  on  the  bonds  W.  Va.  595;  Wells  v.  Mason,  23  W.  Va. 
i  wfaidi  the  judgment  was  recovered.  456.  Held  to  lie  in  a  State  Icovrt  to 
uta  F^  County  v.  Coler,  215  U.  S.  enforce  a  judgment  in  the  Federal  court 
)6,  aff^i;  14  N.  Mex.  134.  of  the  district;  but  quaere?    State  v, 

1  Louisiana  v.  St.  Martin's  Par.  Beloit,  20  Wis.  79.  See  Holman,  In  re, 
dL  Jury,  111  U.  S.  716;  Rock  Island  28  Iowa,  88. 

ounty  V,  United  States,  4  Wall.  (U.  A  wriJUen  demand  upon  a  city  for  the 
)  435:  Von  Hoffman  v,  Quincy,  4  payment  of  a  judgment,  without  asking 
'aD.  (IJ.  S.)  535;  Galena  v.  Amy,  5  for  the  levy  of  a  tax  for  the  purpose,  is 
aO.  (U.  S.)  705;  Riggs  v.  Johnson  sufficient  to  authorize  a  mandamue  re- 
Hmty,  6  Wall.  (IJ.  S.)  166;  Weber  quiring  the  levy  of  a  tax  for  the  pay- 
Lee  County,  6  Wall.  (U.  S.)  210;  ment  of  the  judgment.  United  States 
lited  States  v.  Keokuk,  6  Wall.  (U.S.)  v,  Saunders,  124  Fed.  Rep.  124;  Cairo 
I:  Britton  v.  Platte  City.  2  Dillon  v.  Everett,  107  111.  75;  Lewis  v,  John- 
C.  R.  1;  United  States  r.  Ottawa,  28  athan  Creek  &  L.  Drainage  Comers, 
1.  Rep.  407;  Frank  v.  San  Fran-  111  HI.  App.  222.  Mandamus  may  be 
so,  21  Cal.  668;  State  v.  Jackson  issued  without  previous  demand  for 
mty,  19  Fla.  17;  Olney  v.  Harvey,  payment  where  the  demand  would  be 
ni.  453;  People  v.  Cairo,  50  HI.  155;  a  mere  idle  act.  United  States  v. 
Sers  V.  People,  68  HI.  154;  Peoria  Brooklyn,  8  Fed.  Rep.  473.  Where 
mty  V.  Gordon,  82  HI.  45;  Lyons  one  seeks  by  mandamus  to  compel  the 
)ooudge,  89  111.  529;  Coy  v,  Lyons,  levy  of  a  tax  to  pay  a  judgment,  on  the 
Iowa,   1;  Fleming  v,  IJyer  (Ky.),  ^und  that  a  cnange  in  the  law  lim- 

S.  W.  Rep.  444;  Muhlenberg  iting  the  power  of  taxation  was  in 
mty  V.  Morehead  (Ky.),  46  S.  W.  violation  of  the  contract,  he  must 
>.  691;    State  v.  New  Orleans,  30  allege  and  prove  that  his  judgment 

An.  705;  Klein  v.  Warren  County,  was  foundea  upon  a  contract.  State 
Miss.  578;  Klein  v.  Smith  County,  v.  St.  Martin's  Par.  Pol.  Jury,  32  La. 
Miss.  254;  State  v.  Hugg,  44  Mo.  An.  884.  But  there  is  an  implied  con- 
;     State    v.    Kineval    (Neb.),    97  tract  to  pay  for  official  services  at  the 

W.  Rep.  798;  Gabler  v.  Eliza-  rate  of  compensation  in  force  when  the 
b,  42  N.  J.  L.  79;  Clarke  v.  Jersey  services  were  rendered,  which  cannot 
f,  42  N.  J.  L.  94;  Fry  v.  Mont-  be  impaired  by  subsequent  le^slation. 
lery  County,  82  N.  Car.  304;  Fisk  v,  Jefferson  Par.  Pol.  Jury,  116 
affer  r.  Cadwallader.  36  Pa.  126;  U.  S.  131;  Stewart  r.  Jefferson  Par. 
nmonwealth  v,  Pittsburgh,  88  Pa.  Pol.  Jury,  116  U.  S.  135.  Mandamus 
66;  Corpus  Christi  v.  Woessner,  58  to  enforce  the  collection  of  a  judg- 
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presently  stated  more  at  length,  the  proper  mode  of  compelling 
the  performance,  by  a  municipality,  of  the  duty  of  levying  a  tai 
to  pay  judgments  against  it.^ 

§  1508  (851).  Special  Limltatians  on  the  Power  to  levy  Tazei.- 
Where  a  bonded  debt  is  authorized,  and  the  power  of  taxatmfor 
its  payment  is  limited  by  the  enabling  act  itself,  and  by  the  genoal 
statutes  in  force  at  the  time,  to  the  special  tax  designated  in  the 
act,  there  is  want  of  power  to  levy  any  greater  tax  than  the  one 
thus  specially  provided  and  limited.  If  there  is  no  statute  giving 
the  power  to  issue  bonds,  the  municipality  is  not  bound,  and  cannot 

ment  against  a  municipal  corporation  mua.    Chicago  v.  Sansum,  87  OL  182. 

is   legally  equivalent   to   a  statutory  On  the  application  for  such  mawtomit, 

execution,  and  is  subject  to  the  same  the  original  defence  cannot  be  set  up  t 

limitation  as  to  time  when  it  may  be  second  time.    lb. 
resorted  to.    United  States  v.  Oswego,        As  to  the  ri^t  of  the  creditor  to  have 

28  Fed.  Rep.  55.    The  writ  lies  agunst  the  tax,  which  is  ordered  to  be  levied,  td 

a  county  to  enforce  a  jud^ent  against  apart  and  applied  to  his  use,  see  abo 

an   incorporated  township  withm  its  Coy  v.  Lvons,  17  Iowa,  1;  Galena*, 

limits,  when  by  statute  it  is  the  duty  Amy,  5  Wall.  (U.  8.)  705;   Loute  t, 

of  the  county  to  make  provision  for  its  All^beny  County,  10  Pitts.  L.  J.  241; 

payment,    tabette  County  v.  Moulton,  Pollock  v.  Lawrence  County,  7  Pitta. 

112  U.  S.  217.  L.  J.  373.    Jud^ent  creditor  entitled, 

Where  a  city  corporation  was  com-  as  a  reward  of  his  diligence,  to  priority 

manded  to  levy  and  collect  a  specific  over  simple  contract  creditors.  Coy  r. 

t^ix  sufficient  to  pay  the  relator's  judg-  Lyons^  supra.    Mandamus  may  be  re- 

ment,  a  return  snowing  that  they  had  fused  if  the  corporation  has  beoi  guilty 

levied  a  tax  to  pay  thisjudgment  and  of  no  unreasonable  or  improper  delay 

other  claims  is  not  sufficient.     Other  in  levying  the  tax.    Tillson  v.  Patoam 

claims  cannot,  in  such  case,  be  included.  Coun^,  19  Ohio,  415. 
The  return  must  state  facts  showing        ^  Walkley    v.    Muscatine,  6  Wall. 

performance  of  the  mandate,  or  a  suffi-  (U.    S.)    481 ;    supra,   §   1^;  ^K 

cient  excuse  for  the  non-performance  §§  1513^  1520;  Rees  v.  Watertown,  19 

of  the  duty  enjoined.    Benbow  v.  Iowa  Wall.  (U.  S.)  107,  116;  Heine  v.  Irfet 

City,  7  Wall.  (U.  S.)  313.    Mr.  Justice  Com'rs,  19  WaU.  (U.  S.)  655;  Meri- 

Dcwis,    in    this    case,    observes:   "To  wether  t>.  Garrett,  102  U.  S.  472;   The 

make  the  return  properly  responsive  last  two  cases  distinguished,  see  Grar 

to  the  writ,  it  was  necessary  to  disclose  ham  v.  Folsom,  200  U.  S.  248, 252;  (o^i 

the  whole  act  constituting  the  levy,  so  §§  335.  336,  and  cases  cited  in  notes; 

as  to  enable  the  court  to  determine  post,  §§  1520,  1521.    The  effect  of  <<»»• 

whether  it  was  sufficient  to  pay  the  solution  and  of  the  repeal  of  municipal 

judgment  of  the  relator."    This  remark  charters  and  change  of  boundana  on 

IS  made  in  relation  to  that  part  of  the  the  rights  of  creditors,  and  the  juriadic- 

retum  which  states,  in  general  terms,  tionofequity  in  such  cases,  has  been  dia- 

that  the  defendant  had  levied  a  tax  cussed  in  previous  chapters  (vii.  ^ 

sufficient  to  pay  the  judgment.    Under  viii.)  of  this  work.    Ante,  §§  335,  336, 

a  special  statute,  held  to  be  a  duty  en-  338,  339,  357-360.     See  also  Graham 

forceable  by  mandamus  to  levy  a  tax  to  v.  Folsom,  200  U.  S.  248.    In  proceed- 

pay  improvement  bonds  on  all  the  tax-  ings  in  mandamus  the  responaent  wiD 

able  property  of  the  city,  and  not  simply  not  be  allowed   to   make  allegationB 

upon  the  proi)erty  improved  or  locally  which  contradict  the  record  of  the  judg- 

benefited.    United  States  v.  Fort  Scott,  ment.    Harshman  v.  Knox  County,  122 

99  U.  S.  152.  U.  S.  306;  see  infra,  §  1508,  not«,and 

An  a.s.sifrn(^  of  a  judgment  against  a  compare  with  Brownsville  v.  LoapiCf 

city  may  enforce  pa>Tiient  by  mandor  129  17.  S.  493. 
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be  compelled  by  mandamus  to  levy  a  tax  to  pay  them.^  So,  too,  if 
the  municipality  has  no  power,  either  by  express  grant  or  by  impli- 
ta&m,  to  raise  the  money  by  taxation  to  pay  the  indebtedness,  the 
municipal  authorities  cannot  be  required  to  levy  a  tax  for  that  pur- 
pose.' But  the  Supreme  Court  of  the  United  States  has  held  that 

*  United  States  v.  Macon   County  future  year  in  excess  of  the  charter 

Ct.,  99  U.  S.  582  (distinguishing  United  limitation  for  the  purpose  of  paying  a 

States  V.  Clark  Countv,  96  U.  S.  211.  contract  debt  which  has  been  reduced 

qiwted  ir^a);  «upra,  S§  1402  note  ana  to    judgment.      Clevelimd    v.    United 

cues,  1506,  note;  irifra,  §  1509;  Knox  States,  111  Fed.  Rep.  341,  348. 
County  Ct.  v.  United  States,  109  U.  S.        *  United  States  v.  Macon  County, 

229;  onto,  §  1402;  Aspinwall  v,  Daviess  99  U.  S.  582;  M.  E.  Church,  In  re,  66 

County,  22  How.  (U.  S.)  364;   Marsh  N.   Y.  395;    State  v.   Guttenberg,  39 

r.  Pulton  County,   10  Wall.   (U.  S.)  N.  J.  L.  660;  Grand  County  v.  King,  67 

676;  Cleveland  v.  United  States,  111  Fed.  Rep.  202;    Cleveland  v.  United 

Pel  Rep.    341;     Chicot    County    v.  States,    111    Fed.    Rep.   341;    Grand 

Krutt,  47  Ark.  80;    Bissell  v.  Kanka-  County  v.  People,  16  Colo.  App.  215; 

be,  64  m.  249;  People  v.  Jackson,  92  State  v,  Wahoo,  62  Neb.  40.     See  State 

11444;  McPherson  v.  Foster,  43  Iowa,  v.  Royse  (Neb.),  91  N.  W.  Rep.  559. 
48;  ^tniliamson  v.  Keokuk,  44  Iowa,        Macon  County  Case.    In  the  case  of 

88;  Sykes  v.  Columbus,  55  Miss.  115;  United  States   v.  Macon  County,  svr 

Slate  r.  Macon  County,  68  Mo.  29;  pro,  Waite,  C.  J.,  in  delivering  the  opin- 

^  chaps,    xviii.  and   xx.,  on  Con-  ion  of  the  court,  says:   ''If  there  had 

tacts  and    Municipal    Bonds.      See  been  nothing  in  the  act  to  the  contrary, 

^te  r.  Royse  (Neb.),  97  N.  W.  Rep.  it  might  perhaps  have  been  fairly  in- 

^73,  98  N.  W.  Rep.  459;    Denison  v,  f erred  that  it  was  the  intention  of  the 

''oBtcr  (Tex.  Civ.  App.),  37  S.  W.  Rep.  legislature  to  grant  full  power  to  tax 

67.   Ehity  of  city  and  rights  of  bond-  for  the  payment  of  the  extraordinary 

older  where  his  blonds  are  payable  only  debt  authorized,  to  an  amount  suffi- 

^t  of  the  9eit€ra2/u7u2  levied  for  current  cient  to  meet  both  principal  and  in- 

^penses.     East  St.   Louis  v.  United  terest  at  maturity.     This  implicalion 

*tC8, 110  U.  S.  321.  is,  however f  repelled  by  the  special  pro- 

Where,  by  statute,  the  amount  of  vision  for  the  tax  of  one-twentieth  of  one 

X  which  a  countv  can  lawfully  levy  is  per  cent,  and  the  case  is  thus  brought 

oited  to  six  milk,  and  the  judgment  directly  within  the  maxim,  ^xpre«^ 

editor  had  no  contract  for  the  levy  of  unius  est  exdtisio  alterius.    Thus,  while 

special  tax,  and  the  whole  six  mills  the  debt  was  authorized,  the  power  of 

sre  necessary  for  the  ordinary  current  taxation  for  its  payment  was  limited  by 

Mnses  of  the  county,  it  was  held  that  the  act  itself  and  the  general  statutes  in 

!  court  could  not  in  a  mandamus  pro-  force  at  the  time  to  the  special  tax 

xling,  direct  one  mill,  or  any  portion  designated  in  the  act,  and  such  other 

the  six  mills  tax  authorized  by  law,  taxes  applicable  to  the  subject  as  then 

be  levied  separately  from  the  rest  and  were  or  might  thereafter  by  general  or 

apart  for  the  p^rment  of  the  judg-  special  acts  be  permitted.    No  contract 

•nt     (following    East    St.    Louis    v,  has  been  impaired  by  taking  away  a 

dted  States,  110  U.  S.  321).    Clay  power  which  was  in  force  when  the 

unty  r.  McAleer,  1 15  U.  S.  616.   Sub-  bonds  were  issued.  The  general  power  of 

|uent  constitutional  provision  held  taxation  to  pay  county  debts  is  as  ample 

have  the  effect  to  remove  a  prior  now  as  it  was  when  the  railroad  com- 

arter  limitation  on  the  power  of  the  pany  was  incorporated  and  the  debt  in- 

indl  to  levy  a  tax  for  the  payment  curred.    The  difficulty  lies  in  the  want 

bonded    debt   thereafter  incurred,  of  original  power.    While  there  has  un- 

8t  St.  Louis  r.  Amy,  120  U.  S.  600;  doubtedly  been  great  recklessness  on 

le,  i  1402;    poat^  §  1509,  and  note,  the  part  of  the  municipal  authorities  in 

c   remedy   by  mandamus   is   pros-  the  creation  of  bonded  indebtedness, 

rtive  only,  and  the  failure  of  a  city  there  has  not  unfrequently  been  gross 

past  years  to  exorcise  its  entire  tax-  carelessness  on  the  part  of  purchasers 

;  power  within  the  prescribed  statu-  when  investing  in  such  securities.  Every 

y  Unnt,  ^ill  not  justify  a  levy  in  any  purchaser  of  a  municipal  band  is  charge- 


2682  MUNICIPAL  CORPORATIONS  §  1508 

when,  in  order  to  execute  an  expensive  public  work,  a  municipal 
corporation  has  been  vested  with  authority  to  borrow  money  or 

able  with  notice  of  the  statute  under  claimed  that  his  judgment  on  the  boodi 
which  the  bond  was  iesued.  If  the  stat-  estopped  the  county  in  the  mandanm 
ute  gives  no  power  to  make  the  bond,  proceeding  to  show,  by  the  redtals  of 
the  municipality  is  not  bound.  So,  the  bonds  or  otherwise,  that  the  redUl 
too,  if  the  mumcipality  has  no  power,  sa  to  the  act  under  which  the  bondi 
either  by  express  grant  or  by  implica-  were  issued  was  correct;  that  it  » 
tion,  to  raise  money  by  taxation  to  pay  topped  the  county  to  show  that  thqr 
the  bandy  the  holder  cannot  require  the  were  not  issued  under  the  General  Rail- 
municipal  authorities  to  levy  a  tax  for  road  Act.  The  Supreme  Court  hdd 
that  purpose.  If  the  purchaser  in  this  with  the  relator,  and  decided  that  be 
case  nad  examined  the  statutes  under  was  entitled  to  a  peremptory  wmdih 
which  the  county  was  acting,  he  would  mus  under  the  General  Kailiroad  Ad, 
have  seen  what  might  prove  to  be  diffi-  without  limitation  as  to  amount.  In 
cutties  in  the  way  of  payment.  As  it  is,  Brownsville  v.  Loague,  supra,  the  bond- 
he  holds  the  obligation  of  a  debtor  who  holder  had  recovered  judgment  on  the 
is  unable  to  provide  the  means  of  pay-  bonds  of  the  city  of  Brownsville  wfaidi 
ment.  We  have  no  power  by  mandamus  recited  that  they  were  issued  under  a 
to  compel  a  municipal  corporation  to  levy  statute  which  was  abrogated;  and  m 
a  tax  which  the  law  does  not  auihorize.  the  subsequent  mandamus  proceeding 
We  cannot  create  new  rights  or  confer  it  was  held  that  the  estoppel  of  the  judg- 
new  powers.  AUwe  can  do  is  to  bring  ment  on  the  bonds  did  not  conclude  the 
existing  powers  into  operation.  In  this  city  from  showing  that  the  act  under 
case  it  appears  that  the  special  tax  of  wMch  they  were  issued,  and  which  oon- 
one-twentieth  of  one  per  cent  has  been  tained  the  only  provision  for  levying  a 
regularly  levied,  collected,  and  applied,  tax  for  their  payment,  was  void;  and, 
and  no  complaint  is  made  as  to  the  levy  being  void,  the  Supreme  Court  further 
of  the  one-half  of  one  per  cent  for  gen-  held  that  the  judgment  creditor  was 
eral  purposes.  What  is  wanted  is  the  not  entitled  to  a  writ  of  mtmdamui  to 
levy  bevond  these  amounts,  and  that,  compel  the  collection  of  any  tax  for 
we  think,  under  existing  laws,  we  have  their  payment, 
no  power  to  order."  Author's  comment.    The  above  quea- 

The  case  of  United  States  v.  Macon  tions  are  nice  and  delicate;  but  the 
County  (99  U.  S.  582),  just  noticed,  author  confesses  his  difficulty  in  recon- 
should  be  read  in  connection  with  ciling  the  two  cases^  or,  to  speak  more 
Harshman  v.  Knox  County  (122  U.  S.  precisely,  he  thinks  it  may  hereafter  de- 
306),  and  the  latter  in  connection  serve  re-examination  whether  the  prin- 
with  Brownsville  v.  Loague  (129  U.  S.  ciple  of  res  judicata  was  not  carried  to 
493,  referred  to  infra,  §  1509.  In  an  unsound  extent  in  Harshman  v.  Knox 
Harshman  v.  Knox  County  the  bonds  Countv.  In  the  action  on  the  bonds 
recited  specifically  that  they  were  is-  the  onlv  material  issue,  it  is  submitted, 
sued  under  an  act  which  limited  (as  would  be  whether  the  county  owed  the 
in  U.  S.  V.  Macon  County)  the  power  debt.  i.  e..  whether  the  bonds  were 
and  duty  ''to  levy  a  tax  each  year,  not  valia;  ana  they  were  equally  valid 
to  exce«l  one-twentieth  of  one  per  cent,  whether  they  were  issued  under  the  act 
upon  the  assessed  value  of  the  tax-  recited  in  the  bonds  or  under  Uie  act 
able  property."  When  the  bondholder  alleged  in  the  declaration;  and  thus  the 
brought  action  upon  the  bonds  he  al-  averment  was,  in  that  action,  inuna- 
leged  in  his  declaration  that  they  were  terial.  As  the  county  did  not  deny  the 
issued  under  the  General  Railroad  Law.  debt  it  suffered  judgment  by  deiault. 
This  law  provided  that  a  special  tax  In  the  mandamus  proceedings  the  issue 
might  be  levied  to  pay  the  bonds,  and  was  wholly  different.  The  county  did 
did  rwt  limit  the  amount.  Judgment  was  not  there  contest  the  debt  or  the  judg- 
taken  by  defaidt  for  the  amount  of  the  ment;  but  it  did  contest  the  extent  of 
bonds.  Harshman  v.  Knox  County  was  its  power  and  its  duty  to  le\'y  a  tax  to 
a  subsequent  mandamus  proceeding  pay  the  debt.  That  oucstion  did  not 
based  upon  this  judgment.  The  county  and  could  not  arise  in  tne  action  on  the 
showed  that  it  had  levied  the  one-twen-  bonds.  It  arose  for  the  first  time  in  the 
tieth  of  one  per  cent.    But  the  relator  mandamus  proceeding.     It  oouki  not 
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incur  an  obligation^  it  has  the  power  to  levy  a  tax  to  raise  revenue 

ukrewith  to  pay  the  money  or  discharge  the  obligation,  without 

kve  arisen  before.    For  these  reasons  issue  bonds.    It  was  further  held  that 

Otty  not  the  principle  of  estoppel  have  it  had  no  power  to  divert  this  money 

been  carried  too  far.  or  possibly  have  from  the  payment  of  the  relator's  debt. 

been  wholly  misapplied,  m  Harshman  In  Cleveland  v.  United  States,  166  Fed. 

f.  Knox  County?    With  deference  we  Rep.  677,  a  later  stage  of  the  same  liti- 

■qeat  the  doubt  for  further  consid-  gation,  it  appeared  that,  by  a  statute 

cntmi.  enacted  after  the  making  of  the  con- 

(%  €f  Cleifdandf  Tenn.    The  bind-  tract  under  which  the  debt  was  in- 

iagdiaracter  of  the  obligation  of  a  city  curred,  all  assessments  were  required 

to  provide  by  taxation  for  the  payment  to  be  made  by  a  county  assessor  whose 

of  its  oontract  debts  and  the  extent  to  assessment  was  subject  to  review  by  the 

ibieh  the  Federal  courts  will  sustain  county  board  of  assessors,  the  decision 

and  protect   ajgainst   impairment  by  of  the  latter  being  final,  unless  altered 

lobee^uent  legislation  the  powers  of  by  the  State  Board  of  Equalization, 

taxatimi  of  the  city  existing  at  the  time  wnose  decision  should  be  final:  and  it 

wben  the  oontract  was  miade  are  well  was  expressly  provided  that  'no  mu- 

iOaatmted  in  the  case  of  a  judgment  nicipality  or  taxing  district  shall  assess 

aSUDflt  this  city  on  a  contract  liability,  any  property  for  taxation,  but  shall 

A  judgment   was  recovered  in    1899  copy  the  assessment  made  by  the  a»- 

against  the  city  for  $9,852  for  water  sessor  herein  provided  for.  so  far  as  the 

ttd  }^t  rents.     See  Cunningham  v.  same  may  be  necessary  tor  such  mu- 

Ckveland,  98  Fed.  Rep.  657.    The  tax  nicipality  or  taxing  district."    By  the 

kry  was  limited  by  charter  to  seventy-  provisions  of  the  charter  of  the  city  at 

five  cents  on  each  $100  of  valuation,  the  time  when  the  contract  was  made 

UKi  the  judgment  so  recovered  was  pay-  upon  which  the  judgment  was  reoov- 

^  from  this  levy  as  a  current  expense  ered,  the  recorder  of  the  city  was  en- 

^thddty;  and  in  Cleveland  v.  United  trusted  with  the  duty,  and  had  full 

^tes,  111  Fed.  Rep.  341,  it  was  held  power  to  assess  for  taxes  aU  property  in 

bat  there  was  no  implied  power  to  levy  the  city  and  to  collect  all  taxes  levied 

special  tax  to  pay  water  and  light  thereon,  and  no  other  person  or  oflScer 

^ts,  which  were  ordinary  municipal  joined  in  either  of  these  duties.    By  ^e 

Epenses.  and  that  the  officers  of  the  Constitution  and  laws  of  the  State  he 

ty  could  not  be  compelled  by  mcmr  was  required  to  assess  the  property  at 

tnma  to  levy  a  tax  to  pay  the  judg-  its  actual  value.    The  court  held  that 

ent  exceeding  the  charter  limitation,  the  plaintiff,  by  virtue  of  his  contract 

^  also  Cleveland  v.  United  States,  127  with  the  city,  became  entitled  to  claim 

^.    Rep.   667.     In  Cunningham  v,  the  exercise  of  the  powers  and  duties 

ieveland,  152  Fed.  Rep.  907,  a  sub-  conferred  upon  the  city  recorder;  that 

quent  stage  of  the  same  litigation,  the  subsequent  statute  providing  for 

appeared   that   after   the  writ  of  the  assessment  by  the  county  assessor 

anaamus  had  issued  to  levy  a  tax  was  void  as  impauing  the  obligation  of 

the  entire  amount  of  the  limit  pre-  the  contract  with  the  plaintiff  by  de- 

ribed  by  .law,  the  city  had  expended  priving  him  of  a  remedy  against  the 

portion  of  the  taxes  levied  pursuant  recorder  to  compel  the  assessment  of 

eieto  for  the  purpose   of   erecting  property  at  its  true  value;   that  con- 

hool    building.      The    charter    au-  sequently  the  provision  of  the  charter 

orized    the  city  to   borrow  money  for  assessment  dv  the  recorder  was  not 

id  issue  its  bonds  to  erect  public  repealed;   and  that  the  recorder  could 

lildings.     The  court  held  that  the  be  compelled  by  mandamus  to  reassess 

ection  of  public  buildings,  such  as  property  for  previous  years  which  had 

bool-houses,  was  not  an  oMinary  cur-  been  assessed  by  the  county  assessor  at 

nt  expense  to  which  the  revenues  of  less  than  its  actual  value,  and  to  levy 

le  dty  could  be  applied  whilst  it  owed  taxes  upon  such  reassessment  for  the 

oney  on   judgment  for  a  debt   in-  purpose  of  paying  the  plaintiff's  judg- 

iired  as  a  current  expense,  and  that  ment.    The  statutes  of  Tennessee  con- 

the   city   desired  to  erect  school-  tained  ample  authority  permitting  the 

•uses  it  snould  have  done  so  by  exer-  reassessment  of  undervalued  or  omitted 

ing  its  power  to  borrow  money  and  property.     Severens,  C.  J.,  who  de- 
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any  special  mention  that  such  power  is  granted,  unless  the  implica- 
tion is  repelled  by  other  provisions  in  the  charter  or  l^;isiative 
enactments.^ 

§  1509  (851  a).  Judgment  Creditor  not  entitled  to  Mandaiimi  to 
enforce  Oollection  of  Tax  under  a  Statato  abrogated  at  the  time  when  tin 
debt  was  created.  —  The  principle  that  mandamus  does  not  confer 

livered  the  opinion  of  the  Circuit  of  the  dty  of  Cleveland,  but  of  another 
Court  of  Appeals  (LurUm  and  Rich'  municipality.  If  it  be  assumed  that 
ard8,  C.  J.,  concurring),  said:  ''There  the  court  below  would  have  iuiisifio* 
is  but  a  single  question,  and  that  b  tion  to  entertain  a  prooeediog  by  man- 
stated  in  counsers  first  proposition,  damii«  against  the  aaseasor  of  the  oocmty 
for,  if  the  later  statute  impairs  the  to  compel  him  to  assess  the  property  in 
plaintiff's  remedy,  it  is  therefore  void,  Cleveland  at  its  true  value,  stiD  be 
and  did  not  repeal  the  statute  which  could  not  be  compelled  to  do  that  with* 
committed  this  duty  to  the  city  re-  out  also  increasing  his  other  valua- 
corder.  That  duty  continued  to  be  tions  in  other  parts  of  the  county,  and, 
attached  to  his  office  as  if  the  repealing  if  the  valuations  in  other  counties  are 
statute  had  never  been  passed.  Under  the  same  as  his  own,  it  would  be  im- 
the  former  law,  the  plamtiff's  remedy,  possible  for  him  to  change  his  own 
if  his  judgment  was  not  paid,  was  by  without  producing  the  dis{Mrity  whidi 
a  direct  and  simple  order  against  the  the  Constitution  of  the  State  forbids, 
city's  own  officer.  It  was  in  no  wise  The  statute  requires  that  a  party  a£- 
hampered  or  impeded  by  any  external  grieved  by  the  county  assessor  shall 
relations  with  those  of  the  county  or  seek  his  relief,  not  in  the  courts,  but  by 
State,  or  by  any  relation  of  its  officer  proceedings  in  the  nature  of  an  appeal 
with  those  of  the  county  or  State,  of  to  superior  authorities,  who  could  only 
subordination  or  otherwise.  But  what  be  reached,  at  the  last  step,  in  anoth^ 
is  the  plaintiff's  remedy  under  the  later  Federal  district,  and  then  the  matter 
act?  Counsel  for  the  cit^r  answer  this  would  be  so  coniplicated  mth  taxation 
question  first  by  suggesting  that  the  throughout  the  State  that  relief  would 
county  assessor  is  required  by  law  to  be  well-nigh,  if  not  quite,  impossible, 
assess  property  at  its  true  cash  value,  It  seems  obvious  that  none  of  these 
and  the  plaintiff  may  repose  upon  the  expedients  would  be  'a  prompt  and 
presumption  that  he  will  comply  with  efficacious  remedy'  such  as  that  which 
the  law:  and,  further,  that,  if  the  as-  the  plaintiff  would  have  under  the  law 
sessor  aoes  not  do  this,  the  plaintiff  of  his  contract  which  the  later  statute 
may  bring  the  matter  before  the  county  displaces.  The  impairment  which  the 
board,  and  if  he  does  not  get  relid  Constitution  of  the  United  States  for- 
there,  he  may  carry  his  grievance  to  the  bids  is  not  limited  to  cases  where  the 
State  Board  of  Elqualization,  a  board  statute  destroys  the  remedy  and  pro- 
whose  decision  is  made  final;  or,  second,  vides  no  other,  but  includes  all  cases 
he  might  sue  the  county  assessor  on  his  where  the  substitution  of  -a  different 
official  bond,  and  he  might  prosecute  remedv  is  of  one  in  substance  more 
him  in  the  criminal  courts.  This  sug-  difficult,  more  burdensome  or  uncertain 
gestion  that  the  party  may  rely  upon  than  that  which  brepcsaled;  one  which 
the  presumption  that  the  officers  con-  appreciablv  lessens  the  value  of  the  con- 
cerned with  the  assessment  and  collec-  tract;  is  less  prompt  and  efficacious; 
tion  of  the  necessary  taxes  is  not  new,  or  as  otherwise  vanously  expressed  to 
and  has  been  answered  in  previous  signify  a  like  meaning." 
cases.  Seibert  v.  Lewis,  122  U.  S.  284.  ^  United  States  v.  New  Orleans.  9S 
...  It  has  occurred  to  us  that  we  U.  S.  381,  391.  See  United  States  p. 
should  consider  whether  or  not  the  Lincoln  Co.,  5  Dillon,  184,  194,  where 
plaintiff  would  have  any  remedy  which  the  cases  are  cited.  See  also  cases  cited 
the  court  where  the  judgment  rests,  or  in  last  note,  and  also  the  chapter  on 
another  Federal  court  in  another  dis-  Municipal  Bonds,  cmie.  Unitea  States 
trict,  could  enforce.  The  assessor  for  v,  Saunders,  124  Fed.  Rep.  124. 
the  county  of  Bradley  is  not  an  officer 
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M  authority,  but  lies  only  to  enforce  the  performance  of  a  legal 
uty  which  respondents  must  have  the  power  to  perform^  is  further 
trikingly  illustrated  in  a  case  in  the  Supreme  Court  of  the  United 
itates.^  Bonds  to  pay  for  stock  in  a  railway  company  had  been 
sued  under  an  act  of  February  8,  1870,  which  act  contained  the 
ntf  authority  to  issue  the  bonds  and  to  levy  a  tax  for  their  pay- 
KDt,  and  was  wholly  abrogated  by  an  amended  Constitution 
rhich  took  effect  May  5,  1870,  and  b^ore  the  boqds  were  voted  or 
sued.  A  bondholder  had  recovered  judgment  on  such  bonds, 
nd  in  1886  sought  to  enforce  the  levy  and  collection  of  a  tax  under 
he  act  of  1870  to  pay  the  judgment.  The  court  below  held  that, 
Ithough  the  act  of  1870  was  wholly  abrogated  by  the  State  Con- 
thution,  and  the  bonds  were  therefore  void,  yet  the  relator's  judg- 
ment conclusively  established,  so  far  as  that  judgment  was  con- 
srned,  the  validity  of  the  bonds,  and  at  the  same  time,  qiuxid  the 
idgment,  it  also  conclusively  established  the  validity  of  the  act 
f  1870  giving  the  remedy  by  a  levy  of  taxes  for  the  payment  of 
le  bonds.  This  decision  was,  however,  reversed  by  the  Supreme 
curt,  which  held  that  the  judgment  on  the  bonds  did  not  estop  the 
uideipality  from  showing  that  it  had  no  legal  power  to  levy  the 
X  by  reason  of  the  abrogation  of  the  act  of  1870,  under  which  the 
wds  were  issued,  and  which  was  the  only  source  of  authority  to 
^  a  tax  for  their  payment.  But  the  case  is  entirely  different 
tere  the  abrogation  of  the  enabling  act  is  after  bonds  have  been 
ly  issued  and  sold,  since  where  this  is  the  case  such  enabling  act 
d  its  provisions  for  the  levy  of  a  tax  to  pay  the  bonds  consti- 
ie  a  contract  with  the  bondholder  which  is  protected  by  the 
deral  Constitution.^ 

Brownsville  v.  League,  129  U.  S.  upon  no  cause  of  action  whatever." 

y  distinguishing  Hardiman  v.  Knox  129  U.  S.  493,  supra. 
inty,  IM  U.  S.  306;    ante,  §  1608,        Mandamus  awarded  to  compel  levy 

B.    "  Res  judicata^^^  savs  Chief  Jus-  of  tax  to  the  fuU  limit  in  force  when  the 

FuUeTf  giving  the  jucfgment  of  the  debt  was  createdy  notwithstanding  a  sub- 

rt,  "may  render  straight  that  which  sequent  constitutional  restriction  on  the 

crooked,  and  black  that  which  is  amount  of  taxes  which  might  be  levied. 

te,  facU  ex   cwrvo  redtm,  ex  aJbo  Fisk  v,  Jefferson  Par.  Pol.  Jury,  116 

rum  (Jeter  v.  Hewitt,  22  How.  (U.  U.  S.  131;  supra^  §  1507,  and  note. 
352,  364) ;  but  where  application  is        *  Graham  v.  Folsom,  200  U.  S.  248. 

ie  to  collect  judgments  oy  process  In  this  important  case  municipal  bonds 

oontained  in  themselves,  and  re-  were  issued  under  valid  statute  au- 

riog,  to  be  sustained,  reference  to  thority  in  Sovih  Carolina  to  aid  in  the 

alleged  cause  of  action  upon  which  construction  of  a  railroad.   This  statute 

y  are  founded,  the  aid  of  the  court  provided  that  "the  county  auditor  or 

ukl  not  be  granted  when  upon  the  other  officers  discharging  such  duties 

3  of  the  record  it  a]3pears,  not  that  shall  be  authorized  and  required  to  as- 

re  error  supervened  in  the  rendition  sess  an  annual  tax  upon  the  property" 

nich  judgments,  but  that  they  rest  of  the  obligor  municipality  to  pay  the 
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§  1510  (852).  Where  Creditor  ia  entitled  to  lutye  a  ipedal  Ttt 
Levy.  —  Where  the  law  under  which  the  debt  was  inclined  pro* 
vides  for  the  levy  qfa  special  tax  to  pay  it,  this  contract  duty  wfllbe 
enforced  by  mandamus,  and  in  such  a  case  it  is  no  answer  to  the 
creditor's  application  for  this  remedy  that  an  execution  has  not  been 
returned  nuUa  bona,  or  that  the  corporation  debtor  may  have  prop- 
erty subject  to  a  sale  on  execution.^ 

§  1511  (853).  *  Where  Stotate  gives  Creditor  the  Bight  to  i  Tkz 

Levy;  Prior  Judgment  not  always  required.  —  Where  a  municipal 

bonds.  Bonds  of  Township  Ninety-six  AnU,  §§  113,  337, 338, 357.  It  also  bdd 
were  issued  and  held  to  be  valid  by  the  that  this  mandamus  proceeding  to  oom- 
Supreme  Court  of  the  United  States,  pel  county  officers  to  levy  and  ooDect  a 
(Folsom  V,  Ninety-six^  159  U.  S.  611.)  tax  on  property  within  the  townahip 
The  State  devised  this  scheme  appar-  to  pay  oonds  was  not  a  suit  agaimt 
ently  to  defeat  the  collection  of  the  the  State,  either  becuise  those  offioen 
bonds.  A  constitutional  amendment  are  also  State  officers,  or  because  Uie 
was  adopted  providing  that  ''the  cor-  bonds   were   issued   under  legialati?6 

E orate  existence  of  said  township  is  authority  of  the  State, 
ereby  destroyed,  and  all  offices  in  said  ^  Knox  County  v.  AsiunwaO,  24 
township  are  aoolished  and  all  cor-  How.  (U.S.)  376.  In  this  case  an  set 
porate  agents  removed."  Township  of  assembly  au^orized  the  county  to 
Ninety-six  was  subsequently  embraced  issue  its  bonds  sjul  coupons  (see  21 
within  the  limits  of  a  newly  oi^anized  How.  542),  and  made  it  the  duty  of 
county,  and  under  a  legislative  act  the  county  commissionerB,  for  the  pur- 
new  officers  therefor  were  appointed  pose  of  paying  the  interest  due  on  the 
directly  by  the  governor  and  they  were  bonds,  "at  the  levying  erf  the  county 
by  the  said  act  expressly  forbidden  to  taxes  for  each  year,  to  assess  a  tpedd 
collect  taxes  to  pav  the  bonds.  Graham  tax  sufficient  to  realize  the  amount  of 
V.  Folsom,  supra  (200  U.  S.  248),  was  a  the  interest  to  be  paid  for  the  year." 
mandamus  proceeding  in  the  United  s.  p.  State  v,  Davenix>rt,  12  kwa,  335; 
States  Circuit  Court  to  compel  these  Louisiana^.  St.  Martin's  Par.  Pol.  Jury, 
officers  so  appointed  by  the  governor  111  U.  S.  716;  Austin  v.  Cahill,99TeL 
to  assess  ana  collect  taxes  to  pay  the  172,  citing  text;  Greenfidd  r.  State, 
relator's  judgment.  113  Ind.  597  (to  compel  the  councflto 

The  mandamus  was  awarded  by  the  order  an  estimate  for  an  assessment 
Circuit  Court  and  its  judgment  was  for  a  street  improvement).  SeeBenbov 
affirmed  by  the  Supreme  Court,  which  v.  Iowa  City,  7  Wall.  (U.  S.)  313. 
held  that  the  obliqation  of  the  contract       The  rights  of  ^e  creditor  under  a 
with  the  bondholder  could  not  be  im-  mandamus  execution  against  a  county. 

E aired  by  the  abolition  or  change  of  and  its  effect  upon  the  county  and  its 
oundaries  of  the  municipality,  and  funds,  under  tne  statute  of  Peivu^ 
that  the  officers  appointed  by  the  vonio,  are  very^  fully  considered  in  Loote 
Governor  were  under  the  duty  to  levy  v.  ADe^eny  County,  10  Pitts,  L  J.  241, 
and  collect  the  tax  provided  for  in  the  and  Pcnlock  9.  Lawrence  County,  7  Pitts, 
enablins  act,  which  duty  could  be  en-  L.  J.  373.  It  b  held  by  these  esses 
forced  ^  mandamus  issued  by  the  that  the  effect  of  such  an  execution  is 
Federal  Court.  to  set  apart  for  the  creditor  all  unap- 

In  so  holding  the  court  distinguished  propriated  money  in  the  treasury,  snd 
Heine  v.  Levee  Com'rs,  19  WaU.  (U.  S.)  also  the  first  that  nnuiy  come  into  it, 
655,  and  Meriwether  v.  Garrett,  102  so  far  as  necessary,  to  pay  the  exe 
U.  S.  472,  498.  It  regarded  the  case  as  cution.  See  sJso  Commonwealth  *• 
like  Von  Hoffman  v.  Quincy,  4  Wall.  Pittsburgh,  34  Pa.  St.  496,  523,  as  to 
(U.  S.)  535;  Galena  v.  Amy,  5  Wall,  nature  <S  mandamus  execution;  Mona- 
(U.  S.)  705:  Seibert  v.  Lewis,  122  U.  S.  ghan  v.  Philadelphia,  28  Pa.  St  207; 
284;  Mobile  v.  Watson,  116  U.  S.  289;  supra,  §  1506,  note;  State  r.  Burbsnk, 
Mount  Pleasant  v.  Beckwith,  100  U.  S.  22  La.  An.  318. 
514,  elsewhere  referred  to  in  this  work. 
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oration  is  authorized  by  the  legislature  to  create  a  debt  of  a  specific 
Kter,  to  borrow  money  to  pay  it,  and  to  make  provision  for  the 
oent  of  the  principal  and  interest  of  the  money  so  borrowed,  by 
issessment  and  collection  of  such  taxes  as  may  be  necessary,  a 
iamus  is  the  appropriate  remedy  of  the  creditor  to  compel  the 
)ration  to  levy  and  collect  the  taxes  to  pay  such  debt  or  the 
est  thereon.^  It  has  been  several  times  adjudged,  where  there 
iuty  to  levy  and  collect  a  special  tax  to  pay  a  specified  class  of 
},  —  as  for  example,  railway  aid  bonds,  —  and  there  is  no  valid 
ice  alleged  or  claimed,  and  no  question  made  as  to  the  genuine- 
Df  the  bonds  or  coupons,  and  they  are  in  the  possession  of  the 
)r,  that  a  prior  judgment  at  law  was  not  essential  to  give  the 
to  a  mandamus  to  compel  the  proper  officers  to  levy  and  col- 
Jie  tax.*  Undoubtedly,  in  such  cases  the  court  may  award 
rit  without  a  prior  judgment;  but  if  there  is  any  doubt  as  to 
alidity  of  the  debt,  the  court  may  well  decline  to  grant  the 
intil  applied  for  to  enforce  a  judgment  obtained.  And  in  the 
a!  courts,  as  we  shall  presently  see,  there  must  be  a  prior 
lent.^ 

)n  Hoffman  v.  Quincy,  4  Wall.  Pa.  St.  496;  Maddox  v.  Graham,  2  Met. 

I  635;  Walkley  v.  Muscatine,  6  (Ky.)  56;  State  v,  Clinton  County,  6 

[U.  S.)    481;  Commonwealth  v.  Ohio  St.  280,  287;  Commonwealth  v, 

irgh,  34  Pa.  St.  496;  State  v,  Allegheny   County,   37   Pa.   St.   277; 

1  County,  6  Ohio  St.  280;  Flagg  Columbia  County  v.  King,  13  Fla.  451; 

myra.   33   Mo.   440;   Common-  Rahway  Sav.  Inst.  v.  Rahway,  49  N.  J. 

V,  Allegheny  County,  37  Pa.  L.  384;  Dix  v.  Big  Four  Drainage  Dis- 

1;  Maddox  v.  Graham,  2  Met.  trict,  207  HI.  17;  Riley  v.  Garfield,  54 

56;  Rock  Island  County  v.  United  Kan.  463;  Territory  v.  Socorro,  12  N. 

4  Wall.  (U.  S.)  435;  Riggs  v.  Mex.  177.     See  State  v.  Davenport,  12 

•n  County,  6  Wall.  (U.  S.)  166;  Iowa,  335,  where  the  point  was  left  open. 

County  V.  Aspinwall,  24  How.        What  the  relator,  who  is  the  holder 

384;  Davenport  r.  Lord,  9  Wall,  of  bonds  issued  by  a  municipal  corpo- 

)   409;  Washington  County  v,  ration  under  express  authority  of  the 

t,  Ih,  415  (U.  S.).  Text  approved ;  l^islature,  mvst  show  in  order  to  entitle 

V,  Gates,  15  W.  Va.  131;  Lime-  him  to  a  mandamus  against  the  corpo- 
County  V,  Rather^  48  Ala.  433.  ration  to  compel  it  to  levy  and  collect  a 
rUucky  the  provisions  in  regard  tax  to  pay  such  bonds,  see  Common- 
nary  county  claims  do  not  apply  wealth  v.  Pittsburgh,  34  Pa.  St.  496, 
ity  Donds  payable  to  bearer  ana  where  it  is  fully  considered;  Conmion- 
under  special  legislative  author-  wealth  v.  Allegheny  County,  32  Pa. 
Elliott  County  v.  Kitchen,  14  St.  218;  Commonwealth  v.  Allegheny 
JCy.),  289.  The  proper  remedy  County,  37  Pa.  St.  277;  State  t;.  Mil- 
>lder  of  such  county  oonds  is  by  waukee,  20  Wis.  87. 
mu8  to  compel  the  levy  of  a  tax  In  State  v.  Clinton  County,  6  Ohio 
the  bonds  as  provided  in  the  act  St.  280,  287,  it  is  held  that  an  agree- 
[zing  their  issue.  76.  Subse-  ment  of  the  railroad  company  to  pay 
legislation  impairing  the  right  the  interest  on  the  bonds  of  the  county 
aedy  of  a  creditor  to  a  specific  tax  is  collateral,  and  does  not  relieve  the 
iconstitutional.  Louisiana  v.  St.  county  from  primary  liability  to  the 
/s  Par.  Pol.  Jury,  111  U.  S.  716;  holder.  Commonwealth  v,  Pittsburgh^ 
i  1512;  ante,  chap.  iv.  34  Pa.  St.  496. 
)inmonwealth  v.  Pittsburgh,  34        »  Post,  §§  1514,  1518. 


\ 
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§  1512  (854).     Bight  of  Creditor  as  depending  on  Legislation  ni^ 
the  Date  of  the  Creation  of  the  Debt.  —  In  ascertaining  the  rights 
and  remedies  of  municipal  creditors  special  reference  must  alwayi 
be  had  to  the  legislation  under  which  the  debts  were  created, 
the  legislature  authorizes  the  creation  of  a  debt,  and  provides  no^ 
special  mode  for  its  payment,  it  is  a  sound  proposition  that  it  was-^ — 
intended  that  it  should  be  paid  in  the  usual  way  in  which  such 
debts  are  paid,  viz.,  by  the  levy  and  collection  of  a  tax  for  that  pur- 
pose, if  there  is  nothing  to  rebut  such  intention.* 

In  respect  of  railway  aid  bonds  of  municipal  and  public  corpora- 
tions, the  settled  rule  of  law  is  that  the  power  to  issue  them  must 
be  expressly  conferred;  and  in  the  legislative  act  conferring  it,  or 
in  the  general  legislation  of  the  State  concerning  the  subject,  ex- 
press provision  is  usually  made,  authorizing  or  requiring  the  levy 
and  collection  of  taxes,  or  of  a  special  tax,  to  pay  the  debt  thus 
created.  Such  provisions  are  of  great  consequence,  and  have  often 
proved  to  be  the  sole  ultimate  legal  reliance  of  the  creditor;  and 
they  are  so  far  connected  with  the  obligaiion  of  the  contract  as  to 
come  under  the  protection  of  the  Federal  Constitution,  and  hence 
they  cannot  be  impaired  by  subsequent  legislation.*  The  doctrine, 
where  the  act  authorizing  the  issue  of  the  bonds  contains  a  provi- 
sion for  the  levy  and  collection  of  a  special  tax  to  pay  the  same, 
that  such  provision  enters  into  and  becomes  a  part  of  the  contract 
with  the  creditor,  which  cannot  be  repealed  by  the  legislature  with- 
out substituting  a  remedy  legally  equivalent  or  equally  eflScacious, 
or  be  otherwise  impaired,  has  been  recently  reasserted  by  the  Su- 
preme Court  of  the  United  States,  under  circumstances  which  im- 
pressively show  that  this  tribunal  not  only  recognizes  but  means  to 
enforce  it  whenever  and  so  far  as  it  has  the  power  to  do  so.* 

»  United  StAtes  v.  New  Orleans,  98  and  collect  taxes),  122  U.  S.  284.  In 
U.  S.  381,  391;  Kelley  v.  Milan.  127  this  case  the  A/wwouri  i4rf  of  March  23, 
U.  S.  139,  150;  Norton  v.  Dyersburg,  1868,  which  authorized  the  issue  of  the 
127  U.  S.  160;  Graham  v.  Fofsom,  200  bonds,  provided  "that  in  order  to  pay 
U.  S.  248;  supraj  §  1509;  supra,  §  1508,  the  interest  and  principal  thereon,  the 
and  note.  county  court  [of  the  county  issuing  the 

*  Von  Hoffman  v.  Quincy,  4  Wall,  bonds]  shall,  from  time  to  time,  le\'y 
(U.  S.)  535,  is  the  leadmg  case  on  this  and  cause  to  be  collected,  in  tiie  same 
point,  but  there  are  numerous  others  manner  as  county  taxes,  a  spedal  tax" 
m  which  the  principle  has  been  applied  upon  the  taxable  property  of  the  town- 
which  are  cited  and  referred  to.  See  ship  making  the  subscription.  Under 
also  Graham  v.  Folsom.  200  U.  S.  248;  this  provision,  and  long  prior  to  1879, 
Galena  v.  Amv,  5  Wall.  (U.  S.)  705;  bonds  were  issued  and  negotiated.  Sub- 
Hicks  v.  Cleveland,  106  Fed.  Rep.  459;  sequently  (March  8,  1879),  the  legis- 
Padgett  V.  Post,  106  Fed.  Rep.  600;  lature  passed  an  act,  *known  as  the 
ante,  §§  113, 114,  and  chap,  xx.,  on  Mu-  "Cottey  Act,"  rep^inp;  Uie  provisions 
niclpal  Bonds.  in  the  act  of  1868  givmg  the  creditor 

^  Scibcrt  V.  Lewis  {mandamus  to  levy  the  aforementioned  right  to  a  special 
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( 1513  (855).  Remedy  of  Bondholder  is  by  Mandamtui,  and  not 
k  Mqoiij,  —  The  proper  mode  of  enforcing  or  compelling  the  pep- 
formance  of  the  duty  of  lev>'ing  and  collecting  taxes  in  such  cases  is 
by  mandarmis,  and  not  by  a  bill  in  equity.    This  was  first  decided 

tai,  aod  substituting  a  provision  to  discriminated  agalnt  this  class  of  in- 
Ihe  effect  that  State  taxes,  taxes  for  debtedness,  and  in  the  place  odf  the 
eunent  county  expenditures  and  for  repealed  provisions  substituted  a  rem- 
Bchools,  should  be  levied  as  theretofore,  edy  clogiped  with  limitations  and  con- 
but  that  no  other  tax  (which  would  ditions  which  seriously  embarrassed  and 
include  taxes  to  pay  these  bonds)  should  delayed  the  creditor,  was  not  a  legal 
i)e  levied  except  upon  petition  and  an  ec|uivalent  to  the  creditor  for  the  pro- 
uder of  the  circuit  court  of  the  county  visions  in  his  behalf  contained  in  the 
w  the  judge  in  vacation,  and  making  repealed  statute;  and  that  the  result 
t  penal  for  any  county  officer  to  levy  was  that  the  act  of  18^  was  still  in 
r  oollect  such  taxes  without  such  order  force  for  the  purpose  of  levying  and 
f  the  circuit  court  or  judge.  collecting  the  tax  neceautry  for  the 

After  the  act  of  March  8,  1879,  the  payment  of  the  relator's  judgment, 
ilator  obtained  judgment  in  the  Cir-        The    Supreme    Court    declined    to 
ut  Court  of  the  United  States  on  follow  the  contrary  judgment  of  the 
>Qd8  issued  prior  to  that  act,  and  ap-  SupremeCourtofAfiMouri  on  the  point, 
i^  therein  for  a  writ  of  mandamus  and  ordered  a  peremptory  writ  for  ^e 

Oollect  a  special  tax  pursuant  to  the  collection  of  tne  taxes,  in  accordance 
t  of  March  23^  1868,  under  which  with  the  law  under  which  Uie  bonds 
^  bonds  were  issued.  The  county  were  issued,  and  disregarded  the  inter- 
^cere  resisted  the  application  on  the  mediate  injunction  of  the  State  courts. 
>und  that  the  act  of  1868  was  re-  To  the  objection  that  such  action  on 
dJed  bv  the  act  of  1879,  which  made  the  part  of  the  Federal  court  was  in 

Senal  for  its  officers  to  undertake  the  violation  of  the  laws  of  the  State  as 
ecUon  of  taxes  pursuant  to  the  act  contained  in  the  act  of  1879,  the  Su- 

1868;  and  upon  the  further  ground  preme  Court  of  the  United  States  said: 
at  the  State  circmt  court  had  en-  ''The  question  is  not  whether  a  tax 
Jied  the  countv  officers  from  the  levy  shall  be  levied  in  Missouri  wi^out  the 
d  collection  of  taxes  pursuant  to  the  authority  of  its  law.  but  which  of  several 
t  of  1868,  and  that  its  action  in  this  of  its  laws  are  in  force  and  govern  ihR 
ipect  had  been  affirmed  by  the  Su-  case'';  and  its  judgment  was  that  the 
sme  Court  of  the  State,  which  had  act  of  1868  was  in  force  so  far  as  neces- 
cided  that  there  was  no  authority  sary  to  pay  the  relator's  judgment,  and 
levy  or  collect  taxes  except  pursuant  that  to  order  a  tax  to  oe  levied  and 
ihe  act  of  1879,  and  that  it  was  il-  collected  in  pursuance  thereof  was  not 
;al  to  attempt  it.  The  county,  there-  to  order  a  tax  to  be  levied  and  coUected 
e,  claimed  that  the  Circuit  Court  of  contrary  to,  but  in  accordance  with, 
I  United  States  had  no  power  to  the  laws  of  the  State  of  Missouri  as 
nmand  it  or  its  officers  to  do  an  illegal  applicable  to  relator's  case. 
i.  The  Circuit  Court  of  the  United 

But  the  Supreme  Court  of  the  United  States  had  previously  held  that  the  said 
ites.  in  Seibert  v.  Lewis,  supra,  held  act  of  March  8.  1879,  known  as  the 
it  tne  provision  in  the  act  autnoriz-  "Cottey  Act,"  it  it  could  be  construed 
;  the  issue  of  the  bonds,  giving  to  the  as  applicable  to  judgments  rendered 
idholdcr  the  right  to  the  levy  and  in  the  Federal  court,  was,  as  to  bonds 
lection  of  a  special  tax  in  the  name  issued  prior  thereto,  in  conffict  with 
nner  as  county  taxes,  entered  into  the  Constitution  of  the  United  States, 
I  constituted  a  material  part  of  the  which  prohibits  a  State  from  impairing 
tract  with  the  creditor;  that^  although  the  obligation  of  contracts,  and  had 
ras  competent  for  the  legislature  of  ordered  writs  of  mandamus  pursuant  to 

State  to  change  or  modify  the  the  laws  in  force  at  the  time  when  the 
enue  laws,  yet  this  could  not  be  bonds  were  issued.  United  States  v. 
e  unless  the  substituted  remedy  Lincoln  County,  5  Dillon,  184;  United 
I  legaUy  equivalent,  —  that  is,  as  States  v.  Johnson  County,  lb.  207, 
Acious  as  the  repealed  provision;  note. 
t,  in  this  case,  the  act  of  1879^  which 
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by  the  United  States  Supreme  Court  in  Walkley  v.  Muscatine;* 
and  that  tribunal  subsequently >^  under  circumstances  which  made 
a  strong  appeal  to  its  sense  of  justice,  has  reaffirmed  the  principle, 
and  refused  to  exercise  equity  jurisdiction  over  a  repudiating  mu- 
nicipality  to  compel  it  to  pay  a  judgment  which  the  process  of 
mandamus  had  proved  (by  reason  of  successive  resignations  of  the 
municipal  officers,  aided  by  the  character  of  the  legislation  of  the 
State),  for  a  period  of  fourteen  years,  ineffectual  to  enforce.  The 
court  reasserted  the  doctrine  that  the  regular  and  appropriate  rmei^ 
of  the  creditor  is  the  writ  of  mandamus;  and  declared  that  in  legal 
contemplation,  judged  by  its  nature  and  ordmary  results,  and  not 
by  its  failure  in  exceptional  cases,  it  was  an  adequate  remedy,  and 
that  the  difficulty  of  its  execution  in  a  particular  instance  afforded 
no  sufficient  ground  for  equitable  jurisdiction. 

§  1514  (856).  Remedy  in  Federal  Ooort;  Prior  Jadgment  reqnlxvd; 
Oourse  of  Procedure.  —  The  remedy  of  the  municipal  or  county 
bondholder  in  the  Federal  courts  is  to  sue  at  law  and  obtain  a  judg- 
meni  to  establish  the  validity  and  amount  of  his  debt.'  Tbere- 

^  Walkley  v.  Muscatine,  6  Wall,  ments  and  the  enforcement  of  such 
(U.  S.)  481 ;  supra^^i  1507;  tn/ro,  §  1520.  judgments  by  mandamus.   Ante,  { 336, 

*  Rees  V.  Watcrtown^  19  Wail.  (U.  and  cases  cited  and  comments  tnereon. 
S.)  107;  followed  and  affirmed  in  Heine  How  far  cases  like  Mount  Pleasant  v. 
V.  Levee  Com're,  19  Wall.  (U.  S.)  655;  Beckwith^  100  U.  S.  514,  are  anexcep- 
Deuel  County  v.  First  Nat.  Bank,  86  tion  to  this  rule  is  not  veiy  clear.  Pottf 
Fed.  Rep.  264;  anU,  §  1508.  The  prin-  §§  1520,  1521. 
ciple  that  a  court  of  equity  cannot  en-  Rights  of  creditors,  see  ante,  d»f^ 
force  the  levy  and  collection  of  taxes  to  iv.,  ix.,  and  x. 
pay  the  debts  of  municipal  corporations,  *  Heine  v.  Levee  Com'rs,  19  Wall 
first  decided  in  Walkley  v.  Muscatine,  (U.  S.)  655,657;  Queensbuiy  p.  Culver, 
6  Wall.  (U.  S.)  481,  was  reasserted  in  19  WaU.  (tj.  S.)  83,  92-  Thompeon  v. 
Ilees  V.  Watertown;  Heine  v.  Levee  Ferris  Irrig.  Dist.,  il6  Fed.  Rep.  769; 
Com'rs;  Barkley  v.  Levee  Com'rs,  93  Jordan  v.  Cass  County,  3  Dillon  C  C 
U.  S.  258,  and  is  reaffirmed  in  Thomp-  R.  185;  Mather  v.  San  Frandflco,  115 
son  V.Allen  County,  115  U.S.  550,  where  Fed.  Rep.  37,  40.  In  such  cases  the 
it  was  held  that  mandamus  was  the  rem-  Federal  courts  have  no  power  to  issue  a 
edyf&ndih&i  equity  had  no  jurisdiction  to  writ  of  mandamus  as  an  original  pro- 
collect  taxes  through  a  receiver  appointed  ceeding,  and  hence  a  bondholder  cannot 
by  itf  even  though  no  public  officer  with  (as  it  is  held  in  some  of  the  State  courts 
authority  from  the  legislature  to  per-  he  may  do  under  certain  circumstances), 
form  the  duty  can  be  found,  or  person  before  putting  his  claim  into  judgment, 
who  would  accept  the  office.  See  also  apply  for  a  mandamus.  In  the  Fed- 
Graham  V.  Folsom,  200  U.  S.  248,  252.   eral  court  he  must,  as  stated  in  the 

It  seems  to  the  author  to  be  the  text,  first  obtain  his  judgment.  Bath 
result  of  the  cases  in  the  Supreme  County  v.  Amy,  13  Wall.  (U.  8.)  244; 
Court  of  the  United  States,  taking  them  post,  §  1518.  Then,  upon  makinf  the 
together,  that  the  lev>'  and  collection  proper  relation,  he  becomes  entitled, 
of  taxes  cannot  be  enforced  in  or  by  under  what  was  §  14  of  the  Judiawj 
the  Federal  Circuit  Coiu^,  exercising  Act  (now  Rev.  Stats.  §  716)  to  a  writ  of 
equity  jurisdiction,  but  only  by  ap-  mandamuSf  as  the  appropriate  ren»edy 
propriate  remedies  in  a  court  of  law,  to  enforce  his  judgment.  It  is,  when 
namely,  by  actions  to  recover  judg-  thus  issued,  the  Jimrf  process  to  enforoe 
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upon  it  b  usual  to  issue  execution,  if  the  corporate  debtor  can  by 
kw  have  property  subject  to  execution.  On  a  return  of  the  writ 
tmOa  bona  or  unsatisfied,  application  is  made  upon  an  information 
Of  relation  under  oath  reciting  these  facts  for  a  mandamus  to  com- 
pel the  levy  and  collection  of  a  tax  to  pay  the  judgment.  But  if 
the  bondholder  is  by  the  statute  expressly  entitled  to  a  levy  of  a 
fftCMi  tax  to  pay  such  judgment,  and  if  the  duty  of  levying  it  has 
been  neglected  or  refused,  it  is  not  necessary  that  an  execution 
should  in  such  case  be  retiuned  nulla  bona  in  order  to  give  such 
iudgment  creditor  the  right  to  a  mandamus.  As  the  course  of  pro- 
xdure  in  the  Federal  courts  is  in  such  cases  assimilated  to  that  at 
xxnmon  law,  and  is  not  controlled  by  State  statutes,  a  demand  of 
he  respondent  and  a  refusal  must  be  shown,  or  circumstances  which 
rill  dispense  with  the  demand.  When  a  demand  is  made,  it  should 
«  upon  the  corporation,  or  the  particular  officers  whose  duty  it  is, 
nd  who  have  the  legal  power,  to  comply  therewith,  and  the  de- 
uukI  should  be  for  the  performance  of  the  exact  duty  due  to  the 
feditor;  as,  for  example,  to  levy  and  collect  the  necessary  tax. 
'  is  probable  that  an  execution  issued  and  a  demand  upon  the 
■oper  officers  thereunder  for  payment,  would  ordinarily  be  treated 
a  demand  to  levy  a  tax,  as  it  would  then,  we  think,  become  the 
ity  of  the  officers  to  levy  the  proper  tax.  At  all  events,  such  an 
"ect  is  in  practice  usually  ascribed  to  an  execution.  The  prudent 
d  very  cautious  practitioner  would  accompany  the  writ  of  execu- 
»n  with  a  specific  written  demand  to  levy  and  collect  the  tax,  and 
ve  it  served  at  the  same  time  with  the  writ  of  mandamus,  the 
rvice  whereof  should  be  upon  the  officers  upon  whom  the  legal 
ty  rests  to  do  the  act  demanded.^ 

i  1515  (857).     Creditor  entitled  to  enforce  full  Exercise  of  Power. 
Although  there  may  be  a  discretion  in  the  city  council  as  to  the 

Judgment,  and  performs,  in  sub-  jurisdiction  of  a  mandamus  suit  to  com- 

Qce,    against    municipal    corporate  peWevy  of  taxesj  by  way  of  removal  from 

ttors  Uie  ofiBce  of  a  writ  of  execu-  the  State  courts  under  the  Act  of  1875 

1,  with  the  operation  of  which  the  and  Rev.  Stats.  U.  S.  §  716.    Rosen- 

te  courts  can  no  more  interfere  than  baum  v.  Bauer,  120  U.  S.  450,  three 

J  can  with  the  other  process  of  the  judges  dissenting. 
lend  courts.    These  are  settled  prin-        *  The  course  of  procedure  here  out- 

es    in    the    jurisprudence    of    the  lined  is  stated  upon  the  author's  knowl- 

ted  States.     The  leading  case  is  edge  of  it  in  the  Eighth  Federal  Circuit, 

D   9.    Johnson    County,    6    Wall,  and  it  is  believed  to  be  substantially 

o.)  166,  and  its  doctrines  have  been  coincident  with  the  practice  in  the  other 

luently    reasserted     and     applied,  circuits.   See  Unitea  States  v.  Saunders, 

L  §  1519,  note.    The  Circuit  Court  124  Fed.  Rep.  124. 
the  United  States  cannot  acquire 
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amount  cf  tax  which  they  are  authorized  to  levy  for  ordmaiy  pu> 
poses,  yet  a  creditor  who  has  obtained  judgment  is  entitled  to  ha\'e 
the  whole  power  of  the  corporation  exerted,  if  it  be  necessan-, 
for  the  payment  of  his  judgment.*  So  where  an  act  of  the  legis- 
lature provided  that  the  city  council  "may,  if  it  believe  that  the 
public  good  and  best  interests  of  the  city  require"  it,  lev>'  a  tax  to 
pay  its  funded  debt,  a  judgment  creditor  on  a  debt  of  this  char- 
acter may,  by  mandamus,  compel  it  to  lev>'  a  tax  if  it  refuses  to 
do  so.^  So  also,  where  an  act  of  the  legislature  declared  that  the 
"  board  of  supervisors  of  counties  owing  debts  which  their  current 
revenue,  under  existing  law,  is  not  sufficient  to  pay  may,  if  deemed 
advisable,  levy  a  special  tax,  to  be  used  in  liquidation  of  such  in- 
debtedness," the  Supreme  Court  of  the  United  States  held  that  thb 
power  was  mandatory,  if  its  exercise  was  necessary'  in  order  to  pay 
judgments  rendered  against  the  county.*  The  court  places  the 
decision  upon  the  principle  that  where  power  is  given  to  public 
officers,  though  conferred  in  language  which  is  permissive  in  form, 
it  will  be  regarded  as  peremptorily  imposing  a  positive  and  abso- 

*  Coy  V.  Lyons,  17  Iowa,  1:  Butz  city  of  Memphis  for  the  payment  of 
V.  Muscatine,  8  Wall.  (U.  S.)  575,  money,  obtained  in  March,  1875,  a 
denying  Claric  9.  Davenport,  14  Iowa,  mandamtts,  commanding  it  to  le\7  upon 
494;  Conmionwealth  v.  Pittsbm^  all  the  taicable  property  of  the  dty  i 
34  Pa.  St.  496,  513,  517;  Pitt  Comity  tax  suflScient  in  amomit  to  pay  the 
V.  McDonald,  148  N.  Car.  125;  Kent  decree,  which  proceeding  was  author- 
V.  United  States,  113  Fed.  Rep.  232;  ized  by  the  laws  of  the  Sute.  The 
Howard  v.  Hmt>n,  6  S.  Dak.  180.  See  dty  thereupon  passed  an  ordinance 
also  Santa  F6  County  v.  Coler,  215  U.  levying  a  special  tax,  in  professed  oon- 
S.  296,  aflTg  14  N.  Mex.  134.  A«  to  formity  with  the  writ.  The  creditor, 
limitation  on  rate  or  amount  of  taxation,  finding  that  such  special  tax  did  not 
see  Butz  v.  Muscatine,  supra;  Iowa  include  merchants'  capital,  which, 
R.  I^and  Co.  v.  Sac  County,  39  Iowa,  under  the  laws  of  the  State,  was  taxable 
124;a7ite,  }§  322, 1508;  an^,  chap,  xxvdi.,  for  general  purposes,  and  that  the  re- 
on  Taxation;  Britton  v.  Platte  City,  quii^  sum  would  not  be  raised,  moved 
2  Dillon  C.  C.  1.  In  Cleveland  ».  for  a  further  peremptory  mawtomttf. 
United  States,  166  Fed.  Rep.  677,  it  conmianding  that  such  merchantr 
was  held  that  in  compelling  by  mandor-  capital,  ass^sed  and  returned  for  tax- 
mu8  the  levy  of  a  tax  to  pay  a  judg-  ation  for  the  year  1875,  be  included 
ment  against  the  municipal  corporation,  by  the  city  within  the  propert>'  to  be 
the  court  might  distribute  the  tax  over  taxed  for  the  pajTnent  of  the  decree,  in 
a  number  of  years  to  avoid  unreason-  accordance  with  the  original  writ.  The 
able  hardship  to  the  taxpayers.  court  awarded  the  writ  accordingly.  It 

*  Galena  v.  Amy,  5  Wall.  (U.  S.)  was  held  by  the  Supreme  Court  that  the 
705.  mcmdamus  to  compel  the  city  to  lerv 

»  Rock    Island    Coimty   v.    United  and  collect  the  tax  for  the  paynient  of 

States,  4  Wall.  (U.  S.)  435;  s.  p.  Robin-  the  decree  was  process  in  the  nature 

sonv.  Butte  County,  43  Cal.  353;  State  of  an  execution,  and  that  the  court 

V.  New  Orleans,  30  La.  An.  129;  Mem-  below  rightfully  exercised  control  over 

phis  I'.   Brown,  97  U.  S.  300;  United  it  in  deciding  that  its  order  to  len;  a 

States  V.  Memphis,  97  U.  S.  284;  Mem-  tax  upon  all  the  property  of  the  city 

phis  t'.  United  States,  97  U.  S.  293.    In  included  the  capital  of  merchanta  tax- 

the  case  of  Memphis  v.  Brown,  «Mpra,  able  under  the  laws  of  the  State  for 

a  creditor,  having  a  decree  against  the  general  purposes. 
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hte  duty,  whenever  public  interests  and  individual  rights  call  of 
ri|^t  for  its  exercise,  and  distinguishes  the  case  from  those  which 
mvolve  the  exercise  of  a  discretion  judicial  in  its  nature,  and  which 
the  courts  cannot  control.^ 

(1516  (858).  Offlcan  compelled,  if  neeeesary,  to  meet  to  levy 
tfas  Required  Tax.  —  If  the  municipal  officers  fail  or  neglect  to  per- 
form  the  duty  of  levying  a  tax  at  the  annual  or  regular  meeting,  they 
may  be  compelled  by  mandamus  to  meet  again  and  do  their  duty, 
the  same  as  if  it  had  been  performed  at  the  proper  time  and  place, 
and  this  without  the  aid  of  any  special  legislative  enactment.^  In 
Arkansas,  while  it  is  admitted  by  the  Supreme  Court  of  the  State 
that  the  Federal  courts  may  in  proper  cases,  by  mandamus,  compel 
»unty  courts  therein  to  levy  taxes  to  pay  judgments  rendered  in 
the  Federal  courts,  yet  it  is  denied  that  this  writ,  under  the  Con- 
stitution and  laws  of  that  State,  can  command  the  county  court 
0  convene  for  this  purpose  at  a  tim^  not  authorized  by  law,  as  the 
Qeeting  of  the  court  at  such  a  time  would  not  be  a  lawful  meet- 
^g,  and  its  acts  would  be  coram  non  judice.  The  reason  for  thb 
ouclusion,  as  given  by  Chief  Justice  English,  is  that  the  writ  of 
^ndamus  "cannot  impart  power  to  the  county  court;  it  can  only 
xioTce  the  exercise  of  power  conferred  upon  it  by  the  laws  of  the 
bate." » 

§  1517  (859).  Liability  to  Private  Action  by  the  Creditor  for 
iglect  of  Duty.  —  On  the  ground  that  where  the  law  absolutely 
luires  a  ministerial  act  to  be  done  by  a  public  officer,  and  he 
gleets  or  refuses  to  do  it  without  sufficient  legal  excuse,  he  is 
Ue  in  a  private  action  to  the  person  injured  by  his  misconduct,  the 
preme  Court  of  the  United  States  held,  where  a  judgment 
ditor  of  a  public  corporation  had  procured  a  peremptory  mxin^ 
rnus  to  county  supervisors  to  levy  a  tax  sufficient  to  pay  his  judg- 
jnt,  which  they  refused  or  neglected  to  obey,  that  they  were  liable 
him  in  a  civil  action  in  damages  to  the  extent  of  the  injury  thereby 
asioned.  The  court  observed  that  honest  intentions  or  a  mis- 
ce  as  to  their  duty  would  constitute  no  defence  to  such  an  action; 
t  it  gave  no  opinion  as  to  the  rule  by  which  to  measure  the  dam- 
23,  that  is,  whether  the  plaintiff  would  be  limited  in  his  recovery 

^  Ab  to  mandatory  and  discretionary  '  People  v.  Chenango  County,  8  N.Y. 

rers,  see  further,  ante^  §  246;  supra,  317,  330,  and  prior  cafies  in  that  State, 

ASQ)  People  v.  Albany  County,  12  cited  by  WiJtlwrd,  J. 

w.  (N.  Y  J  414,  416.  >  Graham  v.  Parham,  32  Ark.  676. 
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to  the  actual  injury  sustained,  or  whether  his  reooveiy  would  be 
the  amount  of  his  judgment,  with  interest.^ 

§  1518  (860).  Jurisdiction  of  Circuit  Courts  of  tha  United  Btitei 
in  Mandamns;  Prior  Judgment  required.  —  The  pofwer  to  iuue  tie 
wtU  of  mandamm,  as  an  original  and  independent  proceeding,  has 
not  been  conferred  by  the  Judiciary  Act  of  1789  upon  the  Circuit 
Courts  of  the  United  States,  and  these  courts  are  by  that  act  and  its 
revisions  authorized  to  issue  this  writ  only  when  ancillary  to  a 
jurisdiction  already  acquired.^  Applying  this  rule,  the  Supreme 
Court  of  the  United  States  has  decided  that  the  holder  of  coupons 
attached  to  bonds  issued  by  a  public  or  municipal  corporation,  and 
which  have  not  been  put  into  judgment,  is  not  entitled  to  a  mair 
damns  from  the  Federal  Circuit  Court  to  compel  the  levy  and 
collection  of  a  tax  to  pay  such  coupons.' 

§  1519  (861).  Mandamns  is  in  Nature  of  Execntion  of  Judgment; 
May  issne  to  State  Officers;  Relation  of  Federal  and  State  Oonrti. 
—  But  where  the  Circuit  Court  of  the  United  States  has  rendered  a 
judgment  against  a  public  or  municipal  corporation,  it  has  the  au- 
thority, under  the  fourteenth  section  of  tiie  Judiciary  Act,  and 
under  the  corresponding  provision  of  the  Revised  Statutes,  to  issue 
the  writ  of  mandamus  where  it  is  the  appropriate  remedy  to  enforce 
such  judgment.  By  means  of  this  writ,  the  Circuit  Court  of  the 
United  States  may  compel  the  officers  of  public  and  municipal  co> 
porations,  though  deriving  their  existence  from  State  legislation,  to 

*  Amy  V.  Des  Moines  County,  11  *  McInt3rret;.Wood,7Cnincb(U.S.), 
Wall.  136.  The  refusal  of  the  treasurer  504;  McClung  t;.  Silliman.  6  Wheat 
of  a  public  corporation  to  pay  a  cer-  (U.  S.)  598,  601:  Kendidl  v.  United 
tified  demand  against  the  corporation  States,  12  Pet.  (IT.  S.)  524,  584;  Sccre- 
will  not,  unless,  perhaps,  where  it  can  be  tary  of  Int.  v.  McGarrahan,  9  Wall, 
shown  that  the  refusal  was  wilful,  and  (U.  S.)  298,  311;  Bath  County  r.  Amy, 
that  he  had  funds  in  his  hands  applica-  13  Wall.  (U.  S.)  244;  Indiana  v.  Uke 
ble  to  the  purpose  for  which  they  were  Erie  &  W.  R.  Co..  85  Fed.  Rep.  1; 
demanded,  make  the  treasurer  per-  United  States  ».  Judges  of  U.  S.  Court 
aonaily  responsible  in  an  action  at  law,  of  Appeals,  85  Fed.  Rep.  177;  anU^ 
and    the   appropriate   remedy   of   the   §  1514. 

party  injured  is,  by  mandamus,  to  *  Bath  County  v.  Amy,  «ijpra;La- 
conapel  him  to  make  payment.  Huff  bette County ».  Moulton,  112  U.S. 217; 
V.  Knapp,  5  N.  Y.  65,  affirming  s.  c.  Rosenbaum  v.  Bauer,  120  U.  S.  450, 
3  Sandf.  (N.  Y.)  299.  See  Bartlett  affirming  28  Fed.  Rip.  223;  Greene 
V.  Crosier,  17  Johns.  (N.  Y.)  439;  County  v.  Daniel,  102  U.  S.  187;  Dam- 
People  V.  Lawrence,  6  Hill  (N.  Y.),  244;  port  ».  Dodge  County,  105  U.  S.237; 
People  V.  Kelly,  5  Abb.  New  Cas.  Smith  v.  Bourbon  County,  127  U.  S. 
383;  supra.  §  1485,  note.  Further,  as  105,  112;  ante,  i  1514;  cHuip.  xm,0D 
to  personal  liability  of  public  officers.  Contracta. 
Ante,  §§  433,  436-444. 
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perfonn  their  duty  to  levy  and  collect  the  necessary  taxes  to  pay 
judgments  rendered  therein  against  such  corporations.    The  writ 
of  mandamus,  when  so  issued,  is  the  final  process  of  the  court  for  the 
eoforoement  of  its  judgment,  and  performs,  in  substance  and  effect, 
the  cl&ce  of  a  writ  of  execution.    It  is  considered  by  the  Supreme 
Court  of  the  United  States  to  be  a  writ  necessary  to  render  effectual 
the  jurisdiction  of  the  Circuit  Court,  which  attached  when  the  ac- 
titHi  was  commenced,  which  existed  when  the  judgment  was  ren- 
dered, and  which  continues  until  it  is  collected.    It  is  a  result  of 
these  principles,  and  of  the  nature  of  the  relations  of  the  Federal 
ami  State  jurisdictions,  that  neither  the  State  legislatures  nor  the 
State  courts  can  enjoin,  or  in  any  manner  interfere  with,  the  Fed- 
eral tribunals  in  the  exercise  of  the  power  of  enforcing  their  own 
judgments.^    To   enforce  the  payment  of  judgments   rendered 
therem,  the  Federal  courts,  on  the  refusal  of  the  State  officers  to 
levy  taxes  as  commanded,  have,  in  a  few  instances,  under  special 
cireumstanceSf  exercised,  with  reluctance,  the  high  and  deHcate 
authority  of  appointing  the  United  States  marshal  as  a  commis- 
aoner  for  that  purpose.    The  decisions  on  this  subject  are  referred 
o  in  the  note  to  this  and  a  subsequent  section.^    Taking  the  deci- 

>  RiggB  V,  Johnson  County,  6  Wall,  v,  Lee  County,  6  Wall.  (U.  S.)  210; 
tJ.  8.)  166,  which  is  the  leading  case  on  United  States  v.  Keokuk,  6  Wall.  (U.  S.) 
lis  subject.  Approved  and  followed,  514.  518;  Lee  County  v.  Rogers,  7 
eibertt;.  Lewis,  122 U.S.  284; Graham  Wall.  (U.  S.)  181;  Hoknan,  In  re,  28 

Folsom,  200  U.  S.  248;  United  States  Iowa.  88;   anUy  chap.  xx.  §§  886-958. 

Silverman,    4    Dillon,  224;    Knox  In  Kmg  9.  Wilson,  1  Dillon  C.C.R.  555, 

iounty  V,  AspinwaU,  24  How.  (U.  S.)   the  history  of  the  State  adjudications 

r6,  384;  Weber  V.  Lee  County,  6  Wall,  in  Iowa  on  the  subject  of  municipal 

J.  S.)  210;  United  States  v,  Keokuk,  aid  to  railways  is  given.    AnUf  §  313. 

Wall.  (U.  S.)  514,  518:  Washington  Commitment  of  officers  for  con- 
^nmty  v.  Durant.  9  Wall.  (U.  S.)  415;  tempi  of  court  in  refusing  to  levy  tax 
^venport  v.  Lord,  9  Wall.  (U.  S.)  409;  as  directed  by  mandamus  from  Federal 
my  r.  Des  Moines  County,  11  Wall,  court;  pardoning  power  of  President. 
J.  S.)  136;  Hill  v.  Scotland  County,  See  Nevitt,  In  re,  117  Fed.  Rep.  448. 
2  Fed.  Rep.  716;  Lafayette  County        *  Lee  County  v,  Rogers,  7  Wall.  (U. 

Wonderl}r,  92  Fed.  Rep.  313;  Thomp-  S.)  175.  The  appointment  of  the  mar- 
m  V.  Ferris  Irr.  Dist.,  116  Fed.  Rep.  shal,  in  this  case,  as  such  commissioner, 
60;  Kinney  t^.  Eastern  Trust  &  Bank-  was  considered  to  be  authorized  by  the 
ig  Co.,  123  Fed.  Rep.  297;  United  statute  of  the  State  (Revision  of  Iowa 
tates  V.  Saunders,  124  Fed.  Rep.  124;  of  1860,  §  3770)  adopted  in  this  par- 
ee  also  Carter  County  v.  Schinalstig,  ticular  case,  and  not  by  a  general  rule 
27  Fed.  Rep.  126;  Anniston  v.  Hurt,  of  practice.  See  also  Lansing  v.  County 
10  Ala.  394;  State  v.  Rainey,  74  Mo.  Treasurer,  1  Dillon  C.  C.  522;  Welch 
29:  State  v.  Middle  Kittitas  Irr.  Dist.,  v.  Ste.  Genevieve,  76.  130.  See  further 
S  Wash.  488;  106  Pac.  Rep.  203;  anie,  on  this  point,  infra.  %%  1520,  1521. 
lap.  XX.  SS  886-915.  In  Morgan  v,  Beloit,  U.  S.  C.  C. 

Ubutratioe  of  the  controveray  between  Wis.,  in  the  United  States  Circuit  Court 
e  Federal  and  State  authority  in  Iowa,  for  Wieconsinf  the  question  of  the  right 
owing  out  of  the  municipal  raUuHxy  of  a  judgment  creditor  of  a  municipauty 
d  bonds,  see  Riggs  v,  Johnson  which  would  not  levy  and  collect  the 
ovaity,  6  WalL  (U.  S.)  166;  Weber  necessary  taxes  to  pay  his  judgment, 
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sions  of  the  Supreme  Court  together  they  appear  to  the  author  to 
establish  that  such  a  commissioner  cannot  be  appointed  without 
statutory* authority  therefor.* 

to  resort  to  equity  for  relief,  was  pre-  addressed  to   the  question  of  eqiatif 
sented.    The  debt  of  the  town,  in  that  juriadiction  in  such  a  case,  and  the 
case,  was  incurred  under  a  special  act  right  to  subject  the  prwate  jfropert^ 
of  tne  lefldslature,  approved  Feb.  10,  of  the  inhabitants  to  the  payment  at 
1853,  au&orizing  the  town  of  Beloit  the  debts  of  the  municipaaty.   Anlej 
to  issue  bonds  in  aid  of  a  railroad,  and  §§  992, 1506,  note,  1508,  1513. 
the  third  section  of  the  act  provided        In  Kees  v,  Watertowii,  in  the  Ciicuh 
that  'Hhe  board  of  supervisors  of  the  Court  of  the  United  States  for  the  West- 
town  of  Beloit,  whenever  the  same  shall  em  District  of  Wiscansinj  June  tenn, 
hecome  necessary ^   shall  annually  levy  1872,  the  bill,  which  was  similar  to  the 
a  tax  upon  the  taxable  property  of  said  one  in  the  case  of  Morgan  r.  Bekxt, 
tawny  sufficient  to  pay  the  interest  upon  U.  S.  C.  C.  Wis.,  supra,  was  diwnJMfiri. 
such  bonds,  after  deducting  the  divi-  Hopkins^    District    Judge,    eipieaong 
dends  due  to  such  town  on  said  shares  an  opinion  against  the  right  cUimed, 
of  stock.''    The  complainant  recovered  and  Drummond,  Circuit  Judge,  in  yiem 
a  judgment  in  the  Federal  court  in  of  the  diversity  of  opinion  among  the 
1860,  and  a  peremptory  mandamus  was  judges  in   Mor^^an's  case,  ooncuiriog 
issued  in  1862,  conmianding  the  board  m  mat  disposition  of  the  matter.  In 
to  levy  a  tax  to  pay  the  judgment;  Rees  v.  Watertown,  19  Wall  (U.  8.) 
but  by  repeated  resignations,  causing  107,  the  decree  below  was  afiBrmed, 
vacancies  and  want  of  quorum,  no  tax  and   the  Supreme  Court  denied  the 
had  ever  been  levied,  and  no  attach-  right  of  the  creditor  to  resort  to  a  court 
ments  for  contempt  (as  the  bill  alle^d)  of  equity,   although  the  remedy  by 
could  be  had  or  made  effectual.    The  mandamus,  in  consequence  of  sucoe^- 
bill  made  the  town,  in  its  corporate  sive    resignations    of    the    mumcip|al 
capacity,  and  its  inhabitants,  defendants,  officers,  had  for  years  proved  unavail- 
and  asked  for  a  decree  subjecting  the  ing;  and  the  same  prmdple  was  ap- 
taxable  property  of  the  town  and  of  the  phed  in  Heine  v.   Levee  Com'rs,  19 
inhabitants  to  sale  at  auction  bv  the  Wall.  (U.  S.)  655. 
marshal.    A  demurrer  to  the  bill  was        In  Hubbell  v.  Waterloo,  the  Circuit 
sustained   and   the  bill  dismissed  by  Court  of  the  United  States  for  the 
Miller,  District  Judge,  holding  the  Cir-  Eastern  District  of  Wisconsin  (preeent, 
cuit  Court.     On  appeal,  the  Supreme  Drummond  and  MiUer,  JJ.),  in  April, 
Court,   after  one   argument,   ordered  1872,  in  an  application  in  a  manifom 
a    reargument    upon    this    question:  proceeding  supplemental  to  a  judgment 
*' Whether  or  not  it  is  competent  for  the  against  the  town  of  Waterloo  for  the 
Circuit  Court  of  the  United  States,  appointment  of  the  m^ihal  as  com- 
on  a  bill  filed  for  the  purpose,  to  ap-  missioner  to  levy  and  collect  the  taxea* 
point  a  master  or  commissioner  to  levy  which  the  local  officers  evaded,  and 
and  collect  a  tax,  under  and  in  pur-  refused  (by  successive  resignations)  to 
suance  of  the  third  section  of  an  act  levy  and  collect,  the  judges  were  divkiwl 
passed  by  the  legislature  of  Wisconsin,  in    opinion  as    to  the  power  of  the 
Feb.  10,  1853,  upon  the  taxable  prop-  court  to  make  the  appointment,  and 
erty  of  the  town,  sufficient  to  pay  tne  the  question  was  certified  to  the  Su- 
judgment  of  the  plaintifif,  in  case  of  a  preme   Court  of   the   United  States, 
refusal  of  the  supervisors  of  the  town  Review  of  cases  in  the  Supreme  Court 
to  levy  the  same,  after  service  of  a  concerning  the  power  and  jurisdiction 
peremptory  writ  of  mandamus,^*     At  of  equity  in  respect  of  the  levy  and  co^ 
the  December  term,  1869,  the  decree  lection  of  tAxes,  and  as  to  the  general 
below,  dismissing  the  bill,  was  affirmed  result  thereof,  see  ante,  §§  336,  1482, 
by  an  equal  division  of  opinion,  there  1513,  and  notes, 
being  at  the  time  eight  judges  on  the        *  Statutory  provision  in  Woihv^ 
bench.     No  opinions  were  delivered,  to/n  for  appointment  of  commissioner 
and  no  report  of  the  case  has  been  pub-  to  execute  mandate  of  the  court,  when 
lished.    The  arguments  of  counsel  (Mr.  necessary.   See  State  v.  Middle  Kittitas 
Carpenter  for  the   bill,   and    Messrs.  Irr.  Dist.,  56  Wash.  488;  106  Pac.  Rep- 
Palmer  and  Ryan,  contra)  were  mainly  203. 
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{1S20  (861a).  Enforcement  of  Judgments  in  the  Federal  Oonrte; 
ntwell'B  Oaee ;  Oaee  of  City  of  Watertown.  —  In  the  enforcement  of 
igmerda  on  municipal  bonds,  the  creditors  have  encountered 
stades  arising  or  supposed  to  arise  from  two  decbions  of  the  Su- 
»me  Court,  —  United  States  v.  Boutwell/  and  Rees  v.  City  of 

^  United  States  v.  Boutwell,  17  Wall,  in  costs  for  the  fault  of  his  predecessor, 
8.)  604.  The  Supreme  Court  in  its  without  any  delinquency  of  his  own. 
oion  says:  "The  office  of  a  writ  of  Besides,  were  a  demand  made  upon  him, 
ndamus  is  to  compel  the  performance  he  niight  discharge  the  duty  and  render 
&  duty  resting  upon  the  person  to  the  interposition  of  the  court  imneces- 
}m  the  writ  is  sent.  That  duty  may  sary.  At  all  events,  he  is  not  in  privity 
%  originated  in  one  way  or  m  an-  with  his  predecessor,  much  less  is  he 
er.  ft  may  have  arisen  from  the  his  predecessor's  personal  representa- 
}ptance  of  an  office  which  has  im-  tive.  As  might  be  expected,  uierefore, 
xl  the  duty  upon  its  incimibent.  we  find  no  case  in  wnich  such  a  sub- 
no  matter  out  of  what  facts  or  stitution  as  is  asked  for  now  has  ever 
tions  the  duty  has  grown,  what  the  been  allowed,  in  the  absence  of  some 
regards  and  what  it  seeks  to  enforce  statute  authorizing  it.  On  the  con- 
i  writ  of  numdamus  is  the  personal  trary,  after  the  statute  of  9  Anne,  chap. 
;;ation  of  the  individual  to  whom  xx.  §  1,  it  was  the  acknowledged  doc- 
dreeses  the  writ.  If  he  be  an  officer,  trine  in  England  that  the  rules  and  prao- 
the  duty  be  an  official  one,  still  the  tice  as  to  abatement  by  death,  resig- 
is  aimed  exclusively  against  him  nation,  or  removal  from  office  were  the 
person,  and  he  only  can  be  pun-  same  in  cases  of  mandamus  as  in  per- 
1  for  disobedience.  The  writ  does  sonal  actions.  By  that  statute  it  was 
reach  the  office.  It  cannot  be  enacted  that  the  prosecutor  or  relator 
ited  to  it.  It  is,  therefore,  in  sub-  may  plead  to  or  traverse  all  or  any  of 
;e  a  personal  action,  and  it  rests  the  material  facts  averred  in  the  return, 
I  the  averred  and  assumed  fact  the  defendant  having  liberty  to  reply, 
the  defendant  has  neglected  or  take  issue,  or  demur;  and  it  was  cu- 
ed  to  perform  a  personal  duty,  to  rect<xi  that  such  further  proceedings 
lerformance  of  which  by  him  the  might  be  had  as  might  have  been  had 
or  has  a  clear  right.  Hence  it  is  if  the  prosecutor  had  brought  his  action 
mperative  rule  tioat,  previous  to  on  the  case  for  a  false  return.  Thus 
ng  application  for  a  writ  to  com-  mandamus  became  in  effect  a  personal 
1  the  performance  of  any  par-  action  against  the  defendant.  This 
IT  act,  an  express  and  distmct  statute  was  in  force  in  Maryland  when 
md  or  request  to  perform  it  must  the  District  of  Columbia  was  a  part  of 
been  maac  by  the  relator  or  pros-  that  Stat-e,  and  hence  it  is  in  force  in 
)r  upon  the  defendant,  and  it  the  District  now.  Therefore,  whatever 
appear  that  he  refused  to  comply  may  be  the  rule  elsewhere,  here  a  writ 
such  demand,  either  in  direct  of  mandamus  must  abate  whenever 
3  or  by  conduct  from  which  a  the  performance  by  the  defendant  of . 
al  can  be  conclusively  inferred,  the  personal  duty  it  seeks  to  enforce 
,  it  is  the  personal  default  of  the  has  oecome  impossible.  The  law  was 
idant  that  warrants  impetration  changed  to  some  extent  in  England  by 
e  writ,  and  if  a  peremptory  mandar  the  later  act  of  Parliament  of  1  William 
be  awarded,  tne  costs  must  fall  IV.  chap.  xxi.  §  5,  by  which  it  was 
the  defendant.  It  necessarily  enacted  that  in  case  the  return  to  any 
vs  from  this,  that  on  the  death  or  writ  (of  mandamus)  within  the  purview 
•ment  from  office  of  the  original  of  the  act  should,  in  pursuance  of  an 
idant  the  writ  must  abate^  in  the  allowance  made  by  it,  be  expressed  to 
ice  of  any  statutory  provision  to  be  made  on  behalf  of  any  otner  person 
on  trary.  When  the  personal  dutv  than  the  defendant,  the  further  pro- 
\  only  so  long  as  the  office  is  held,  ceedings  on  such  writ  should  not  abate 
ourt  cannot  compel  the  defendant  or  be  discontinued  by  death,  resigna- 
rform  it  after  his  power  to  perform  tion,  or  removal  from  office  of  the  person 
eased.  And  if  a  successor  m  office  who  made  such  return,  but  the  same 
be  substituted  he  may  be  mulcted  might  be  continued  and  carried  on  in 
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Watertown.^  Tlie  case  against  Mr.  Boutwell  arose  when  he  was 
Secretary  of  the  Treasury,  and  was  an  application  in  the  inferior 
court  for  a  maniamvs  to  compel  him  to  pay  a  certain  order.  The 
writ  was  refused,  and  a  writ  of  error  taken  to  the  Supreme  Court, 
after  which  Mr.  Boutwell  resigned  and  his  successor  was  appointed. 
The  Supreme  Court  refused  the  application  to  substitute  the  sim> 
cesser,  and  one  ground  of  refusal  was,  that  in  the  absence  of  a 
statute  altering  the  common-law  rule,  the  writ  of  rnaniamui  abates 
by  the>  death,  resignatum,  or  removal  from  office  of  the  officer  to 
whom  it  b  directed.  In  the  view  of  the  court,  the  office  of  a  writ 
of  mandamus  b  to  compel  the  performance  of  a  personal  duty  rest- 
ing on  the  respondent:  "if  he  be  an  officer,  and  the  duty  an  c&aal 
one,  still  the  writ  b  aimed  exclusively  against  him  as  a  person,  and 
he  only  can  be  punished  for  dbobedience;  the  writ  does  not  reach 
the  office  and  cannot  be  directed  to  it;  it  b  the  personal  defatdt  of 
the  defendant  that  warrants  the  impetration  of  the  writ;  it  neces- 
sarily follows  from  thb  that  on  the  death  or  retirement  from  office 
of  the  original  defendant,  the  writ  must  abate  in  the  absence  of 
any  statutory  provbion  to  the  contrary."  The  burden  of  the  rea- 
soning of  the  Supreme  Court  b  that  the  duty  b  personal,  not  offi- 
cial. But  in  fact  and  in  substance,  was  not  the  duty  which  it  was 
here  sought  to  have  Mr.  Boutwell  perform,  official,  and  not  pe^ 
sonal  ?  While  the  technical  correctness  of  the  court's  views  and 
conclusion  cannot  perhaps  be  impugmed,  they  seem  to  savor  of  that 
refinement  which  formerly  pervaded  everywhere  the  common-law 
procedure,  and  in  a  striking  degree  the  proceedings  in  maniamus. 

the  name  of   such  person,  and  if   a  in  the  case.    But  any  summons  isnied, 

peremptory  writ  should  be  awarded,  it  or  rule  upon  his  successor  requiring 

might  be  directed  to  aiiy  successor  of  him  to  become  a  partv  to  the  suit, 

such  person  in  office  or  ri^t.  No  similar  would  be  the  exercise  of  original  juiis* 

statute  exists  with  us,  and  its  enact-  diction  over  both  a  new  party  and  anew 

ment  in  England  was  a  recognition  of  cause,  for  the  duty  which  he  would 

the  rule  that  the  death,  resignation,  or  be  required  to  perform  would  be  hb 

removal  from  office  of  the  defendant  own,  not  that  of  his  predecessor.  Ma^ 

worked  an  abatement  of  the  action.    It  bury  v.  Madison,  1  Cranch  (U.  S.),  l^i 

required  a  statute  to  change  the  rule;  Kendall  v.  United  States.  12  Pet.  (U. 

and,  to  avoid  injustice,  the  costs  of  the  S.)  524, 526;  Secretaiy  of  Int.  v.  McGa^ 

writ,  when  issued  and  obeyed,  were  rahan,  9  Wall.  (U.  S.)  298^  313."  Bout- 

conmiitted   to   the  discretion   of   the  well's  Case  followed;  Umted  States  p. 

court.    If  the  retirement  of  the  defend-  Chandler,  122  U.  S.  643;  United  States 

ant  from  office,  and  his  consequent  in-  v.  Butterworth,  169  U.  S.  600;  Territoig 

ability  to  perform  the  act  demanded  v.  Baker,  12  N.  Mex.  456,  affd  196 

to  be  done,  does  not  abate  the  writ  or  U.  S.  432;  Se3anour  v.  Nelson,  11  App- 

necessitate  its  discontinuance,  there  is  D.  C.  58;  State  v.  Board  of  Canvassers, 

still  an  insuperable  difficulty  in  the  way  32  Mont.  13. 

of  our  directing  the  substitution  asked        *  Rees  v.  Watertown,  19  Wall,  (v- 

for.     We  can  exercise  only  appellate  S.)  107;    ante,  §§  336,  1482,  1513,  and 

power.  We  have  no  original  jurisdiction  notes. 
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Hie  Supreme  Court  in  the  other  case  referred  to  ^  decided^  in 
ikd,  these  propositions:  1.  That  in  the  enforcement  of  his  judg- 
oent  against  the  municipality^  the  plaintiff  was  confined  to  his 
emedy  at  law  by  mandamus  or  otherwise,  no  ground  of  equity 
urisdiction  being  made  out.  2.  That  the  neglect  and  refusal  of 
he  municipal  officers  to  levy  the  taxes,  their  disobedience  of  the 
rrits  of  marulamus,  and  their  resignations  to  evade  the  duty  of 
ivying  and  collecting  the  taxes,  did  not  authorize  the  court  to 
ppoint  officers  of  its  own  to  levy  and  collect  them,  denying,  on 
Ilia  pomt,  Welch  v.  Ste.  Genevieve,'  and  distinguishing  Supervisors 
.  Rogers,'  and  Lansing  v.  County  Treasurer/  3.  That  it  was  not 
nnpetent  for  the  court,  in  virtue  of  its  general  jurisdiction  as  a 
Durt  of  equity  (there  being  no  individiuU  liability  on  the  part  of 
le  taxpayers  or  inhabitants  of  the  municipality  to  pay  the  debts 
F  the  corporation),  itself  to  subject  individual  property  within  the 
>]poration  to  pay  the  judgment,  the  exclusive  remedy  being  by 
andamus  directed  to  the  municipality  or  its  proper  officers,  com- 
anding  them  to  levy  and  collect,  under  the  powers  vested  in  them 
that  behalf,  the  requisite  taxes.^ 

'  Rees  V.  Watertown,  19  Wall.  (U.  commanding  him  to  levy  and  collect 

'  107,  supra.  the  taxes  named  in  Uie  writ,  and  which 

*  Welch  V.  Ste.  Genevieve,  1  Dillon  was  sustained  bv  the  Supreme  Court, 
C.  R.  130.  is  declared  in  the  Watertown  case  to 
'  Lee  County  v.  Rogers,  7  Wall,  depend,  in  this  respect,  wholly  upon  a 
I S.)  175.  statute  of  the  State  of  Iowa  (Rev.  of 

*  Lansing  v.  County  Treasurer,  1  1860,  §  3770).  That  statute  had  no 
Ion  C.  C.  R.  522.  special  reference  to  this  class  of  cases, 
'  A  direct  effect  of  the  decision  in  and  was  simply  to  the  effect  that  the 
s  V.  Watertown.  in  connection  with  court,  in  cases  of  mandamus,  ''b^des 

protracted  ana  successful  evasion  or  instead  of  proceeding  against  the 

lie  city  of  Watertown,  was  to  en-  defendant  by  attachment,  may  direct 

rage    municipalities    and    counties  that  the  act  rec|uired  to  be  done  may  be 

where  to  adopt  the  same  mode  of  done  by  the  plaintiff  or  some  otJker  person 

ping  payment,  viz.,  by  successive  appointed  by  the  courts    The  practice 

repeated  resignations.     This  was  of  the  Federal  court  in  mandamus  cases 

Ttised  to  a  considerable  extent  in  is  as  at  common  law,  and  this  statute 

State  of  Missouri  by  several  coun-  had  never  been  adopted  by  rule;  but 

that  were  burdened  with  a  large  it  was  held  ''competent  to  adopt  it  in 

fbtedness'  but  it  was  measurably  the  particular  case,'' and  that  it  author- 

!ked  by  tne  action  of  the  executive  ized  the  court  to  appoint  a  third  person 

he  State,  Governor  Hardin,  in  re-  or  officer  of  its  own  to  levy  and  collect 

Dg  to  accept  the  resignation  of  the  the  required  taxes.     Looking  at  this 

Qty  court  judges  when  he  had  good  case  in  the  light  of  the  decision  and 

on  to  bcheve  that  the  resignation  reasoning  in  the  Watertown  case,  and 

tendered  for  this  purpose.  in  Heine  v.  Levee  Com'rs,  19  Wall. 

rhe  case  of  Lee  County  v.  Rogers.  (U.  S.}  655,  and  of  the  above  sugges- 

^aJl.  (U.  S.)  175,  in  which  the  United  tions,  it  would  seem  to  rest  upon  a  very 

tes  Circuit  Court,  after  the  coimty  narrow  basis.    If  the  court  is  without 

;erB  had  evaded  the  law  and  die-  power  to  make  such  an  appointment 

yed  the  peremptory  writ,  directed  without  the  aid  of  the  statute,  it  was 

mandamus  to  the  marshal  of  the  certainly  a  very  broad  and  liberal  view 

.ted  States  for  the  District  of  Iowa,  of  the  language  of  that  statute  to  hold 


J 
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§  1521  (8616).  Bontwell's  Case  not  appUeaUe  to  Cknrponta  DntiM;  Ii 
Abatement  by  Death  or  Resignation.  —  The  prindple  of  BoutweD's 
case  —  that  a  writ  of  mandamus  directed  to  a  pMic  officer  aboia 
on  his  death  or  resignation  if  there  be  no  statute  to  the  contraiy— 
does  not,  however,  apply  to  the  case  of  duties  devolved  by  law  upon 
municipal  or  public  corporations  in  their  corporate  character.  Some 
repudiating  municipalities  sought  to  evade  their  duties  towinb 
their  creditors  by  encouraging  and  accepting  the  resignations  of 
the  officers  to  whom  the  writs  of  mandamus  were  directed  or  upoo 
whom  they  were  served,  so  that  the  particular  officers  upon  whom 
the  alternative  writ  was  served  would  not  be  in  office  when  the  pe^ 
emptory  writ  was  applied  for,  or  the  officer  to  whom  the  peremptory 
writ  was  directed  would  resign  before  the  writ  could  be  served,  or 
after  the  service  and  before  the  time  fixed  for  the  performance  of  its 
command,  and  the  successor  would  claim  that  he  could  not  be  held 
liable,  as  for  a  contempt  or  otherwise,  for  the  default  of  his  prede- 
cessor. But  when  the  question  under  such  circumstances  came 
before  the  Supreme  Court  of  the  United  States  that  tribunal  de- 
cided, upon  a  correct  conception  of  the  principles  of  corporate  law, 
that  where  the  duty  was  one  to  be  performed  by  the  corporatioD,  the 
writ  may  be  directed  to  the  corporation  in  its  corporate  name  orioike 
proper  officers  in  their  corporate  capacity  and  official  style  without 
naming  them,  and  that  when  it  is  once  duly  served  its  power  re- 
mains, notwithstanding  changes  inf  the  officers  by  death,  resigna- 
tion, or  the  election  of  successors,  until  the  duty  which  is  com- 
manded is  performed;  that  the  officers  in  existence  at  the  time 
when  the  act  is  required  to  be  done  are  those  whom  the  court  ^iD 
hold  responsible  for  the  performance  of  what  is  commanded;  and 
hence  writs  commanding  the  performance  of  corporate  duties  do 
not,  as  in  BoutwelFs  case,  abate  by  changes  in  the  officers  of  a  co^ 
poration.  The  writ,  although  directed  to  the  corporation,  b  en- 
forced through  the  members  or  officers  whose  duty  it  is  to  obey  its 

that  the  "act"  contemplated  bv  it  in-  which  provides  for  the  execution  of  a 
chided  the  act  of  le\ying  and  collecting  judgment  recovered  against  a  county, 
taxes,  giving  acquittances  therefor,  and  city,  or  town,  against  the  pri\'ate  prop- 
selling  proiK'rty  to  enforce  the  payment  erty  of  any  individual  inhabitant,  pv- 
thereof,  and  making  conveyances  to  ing  him  the  right  to  claim  contribution 
complete  1  he  sales.  See  Heine  v.  Levee  from  the  rest  of  the  people,"  can  hardly 
Com'rs,  19  Wall.  (U.  S.)  655,  referred  be  maintained  in  view  of  the  decision 
to  in  Graham  v.  Folsom,  200  U.  S.  248,  in  the  Watcrtown  case,  and  the  other 
252;  ante,  §§  336,  1482,  1513,  1519,  and  cases  above  referred  to,  and  it  aeems 
cases  cited.  The  statement  in  the  obvious  that  the  section  of  the  lovn 
opinion  of  S^elson,  J.,  that  this  statute  statute  referred  to  was  intended  for  no 
"is  but  a  modification  of  the  law  of  such  purpose. 
England  and  of  the  New  England  States, 
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eommands,  and  if  part  of  the  officers  or  members  have  done  all 
within  their  power  to  comply  with  the  writ,  the  court  will  punish 
osif  those  who  are  actually  guilty  of  disobedience.  Whatever  un- 
certainty might  have  been  supposed  to  exist  on  this  point  is  defi- 
nitely removed  by  the  decisions  of  the  Supreme  Court  of  the  United 
States  cited  in  the  note/  resting  as  they  do  upon  sound  reason,  and 

*  Leavenworth   County   v,    Sellew,  dered  is  served  upon  the  derk  of  the 

)9  U.  S.  624;  Leavenworth  v.  Kinney,  board,  it  will  be  served  on  the  corpora- 

NU.S.623;  infra,  §§  1533-1536,  1546.  tion,  and  be  equivalent  to  a  command 

Hius  where  the  duty  to  levy  taxes  to  upon  the  persons  who  may  be  members 
pay  the  debt  of  a  county  is  devolved  of  the  board  to  do  what  is  required.  If 
ipOQ  the  "board  of  county  commission-  the  members  fail  to  obey,  those  guilty 
n^"  which  is  the  corporate  name  by  of  disobedience  may,  if  necessary,  be 
irhich  counties  are  made  capable  of  punished  for  the  contempt.  Although 
uing  and  being  sued,  the  urril  may  he  the  conmiand  is  in  form  to  the  board, 
Iveded  to  "the  board  of  county  com-  it  may  be  enforced  against  those  through 
nuianen**;  and  in  the  case  of  a  city  whom  alone  it  can  be  obeyed.  One  of 
orporation  it  may  be  directed  to  the  the  objects  in  creating  such  corpora- 
H^for  and  city  council  in  their  corporate  tions,  capable  of  suing  and  bein^  sued, 
opacity f  and  it  need  not  be  directed  to  and  having  perpetual  succession,  is 
^  persons  who  are  ma>[or  and  council-  that  the  very  inconvenience  wnich 
len.  And  it  being  provided  in  the  case  manifested  itself  in  Boutwell's  case 
'  legal  proceedings  against  a  county  may  be  avoided.  In  this  way  the  office 
lat  process  may  he  served  upon  the  can  be  reached  and  the  officer  com- 
mit of  the  board,  a  like  service  of  the  pelled  to  perform  its  duties,  no  matter 
lit  of  mandamuB  is  assumed,  and  what  changes  are  made  in  the  agents 
ated  to  be  sufficient,  in  the  case  of  by  whom  the  officer  acts.  The  TOard 
>avenworth  County,  supra.  In  pro-  is  in  effect  the  officer,  and  the  members 
lUDcing  the  judgment  of  the  court  of  the  board  are  but  the  agents  who 
X)n  these  important  points,  Mr.  Chief  perform  its  duties.  While  the  board 
istice  Waiie  says:  is  proceeded  against  in  its  corporate 
"In  United  States  v.  Boutwell,  17  capacity,  the  individual  members  are 
all.  (U.S.)  604, 607,  it  was  decided  that  punished  in  their  natural  capacities  for 
a  mandamus  was  used  'to  compel  the  failure  to  do  what  the  law  requires  of 
rformance  of  a  duty  resting  upon  them  as  the  representatives  of  the  cor- 
e  person  to  whom  the  writ  is  sent,'  poration.  We  think,  therefore,  that 
directed  to  a  public  officer,  it  abated  the  peremptory  uril  was  properly  directed 

his  death  or  retirement  from  office,  to  the  board  in  its  corporate  capacity. 

cause  it  could  not  reach  the  office.  In  this  way  the  power  of  the  writ,  is 

lat  principle  does  not,  as  we  think,  retained  until  the  thing  is  done  which 

ply  to  this  case.     There  the  officer  is  commanded,  and  it  may  at  all  times 

oceeded  against  was  the  Secretary  of  be  enforced  through  those  who  arc  for 

e  Treasury  of  the  United  States,  and  the  time  being  charged  with  the  obli- 

e  writ  was* aimed exclusiveljr  ajgainst  gation  of  acting  for  the  corporation, 

n  as  a  person.'    Here  the  writ  is  sent  If,  in  the  course  of  the  proceedings,  it 

&inst  the  board  of  county  commission-  appears  that  a  part  of  the  members  have 

I,  a'corporation  created  and  organized  done  all  they  could  to  obey  the  writ,  the 

the  express  purpose  of  performing  court  will  take  care  that  only  those  who 

i    duty,   among  others,   which    the  are  actually  guilty  of  disobedience  are 

ator  seeks  to  have  enforced.     The  made  to  suffer  for  the  wrong  that  is 

emative  writ  was  directed  both  to  done.    Those  who  are  members  of  the 

i  board  in  its  corporate  capacity  and  board  at  the  time  wlien  the  board  is 

the  individual  members  by  name,  required  to  act  will  be  the  parties  to 

t  the  peremptory  writ  was  orderea  whom  the  court  ^ill  look  for  the  per- 

unst  the  corporation  alone.    As  the  formance  of  what  is  demanded.     As 

poration  can  onlv  act  through  its  the  corporation  cannot  die  or  retire 

jnts,  the  courts  will  operate  upon  the  from  the  office  it  holds,  the  writ  cannot 

snt«  through  the  corporation.    When  abate,  as  it  did  in  BoutwelFs  case.    The 

x>py  of  the  writ  which  has  been  or-  decisions  in  the  State  courts  in  which 
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supported  as  th^  are  by  the  dedaioiis  oi  several  'of  the  State 
courts. 

§  1522  (861  c).  Reaignatioii  to  aToid  Duty;  When  ineffeetoil  uatl 
Successor  is  quaUfted.  —  Where  a  statute  in  relation  to  a  public  or 
municipal  officer  provides  that  such  officer  shall  continue  in  cjfia 
until  Ids  successor  is  qualified^  a  resignation  made  in  order  to  amii 
auditing  or  paying  a  judgment  against  the  corporate  town  or  mumei' 
polity  is  not  a  sufficient  return  to  an  alternative  mandamus  to  com- 
pel such  officer  to  make  such  audit  and  payment.  A  reagnatioD 
under  such  circumstances  does  not  relieve  the  officer  from  the  re- 
sponsibility and  duties  of  office  until  his  successor  is  appointed  and 
qualified.  In  the  opinion  of  the  courts  Mr.  Justice  Hunt  ssys: 
"The  provisions  as  to  these  officers  and  as  to  the  town  officers  are 
parts  of  the  same  system.  The  resignations  may  be  made  to  and 
accepted  by  the  officers  named;  but,  to  become  perfect,  th^  de- 
pend upon  and  must  be  followed  by  an  additional  fact,  to  wit,  the 
appointment  of  a  successor  and  his  qualification.  When  it  is  said 
in  the  statute  that  the  resignation  may  be  thus  accepted,  it  is  like 
to  the  expiration  of  the  term  of  office.  In  form  the  office  is  therein 
ended,  but  to  make  it  effectual  it  must  be  followed  by  the  qualifi- 
cation of  a  successor."  ^ 

§  1523  (861  d).  Same  subject;  Principle  limited  and  Case  distin- 
guished. —  The  principle  referred  to  in  the  preceding  section  does  nd 
apply,  where,  by  statute,  an  officer  has  the  right  to  resign  at  will, 
and  the  statute  provides  that  the  resignation  shall  take  effect  as 
soon  as  it  is  filed  with  a  designated  officer.  A  recent  case  declares 
and  well  illustrates  this  distinction.  By  the  statute  of  Wisconsin 
service  of  process  upon  cities  must  be  made  "by  delivering  a  copy 
thereof  to  the  mayor  and  city  clerk,"  and  by  the  charter  of  the  de- 
fendant city,  service  must  be  made  upon  the  mayor.  At  the  tinoe 
when  sunmions  against  the  city  in  an  action  of  debt  was  issued  there 
was  no  mayor  or  acting  mayor  of  the  city,  his  resignation  having 

this  practice  is  sustained  are  numerous.  599.  affinning  the  same  case,  6  Bias.  30S. 

Maddox  v.  Graham,  2  Met.  (Ky.)  56;  Followwi  inJones  v,  Jefferson,  66  To. 

State  V.  Madison  Council,  15  Wis.  30,  576,  where  the  servace  of  a  citation  upoo 

37;   Peagram   v.   Cleaveland   County,  officers  three  years  after  they  had  re- 

65  N.  C.  114;  People  t*.  Collins,  19  Wend,  signed,  no  successors  having  been  ap- 

(N.  Y.)  65,  68."     See  also  Columbia  pointed  or  elected,   and   there  being 

County  V.  King,   13  Fla.  451;  Little  evidence  that  the  object  of  the  failure 

Rock  V.  Board  of  Improvements,  42  to  elect  was  to  defeat  the  collection  of 

Ark.  152.  debts  against  the  dty,  was  held  to  be 

»  Badger  v.  United  States,  93  U.  S.  valid. 
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liken  effect  Service  of  the  summons  was  made  upon  the  last 
nayor^  the  dty  derk^  the  dty  attorney,  and  the  last  presiding 
iflker  of  the  board  of  street  conunissioners,  the  return  reciting  that 
k  office  of  mayor  was  vacant  and  that  there  was  no  president  of 
he  common  council  or  presiding  oflScer  thereof  in  o£Sce.  It  was 
idd  that  the  court  had  no  jurisdiction  upon  such  service  to  render 
i  judgment  against  the  dty.^ 

§  1524  (862).  Distinction  between  Negotiable  Bonds  and  Ordinary 
fairtnta  as  to  Enforcement.  —  What  we  have  heretofore  said  has  re- 
ited  to  the  enforcement  of  municipal  bonds  where  there  is  an 
tpreu  authority  given  or  duty  enjoined  to  levy  a  tax  or  a  special 
tt  to  pay  them.  We  have  adverted  in  a  preceding  chapter  ^  to  the 
istinction  between  negotiable  municipal  bonds,  issued  under  direct 
rthority  from  the  legislature,  and  ordinary  municipal  or  county 
dera  or  warrants.  The  distinction  between  the  two  classes  of  in- 
nments  often  becomes  important  when  it  is  sought  to  enJPorce 
^yment  by  means  of  Tnandamus.  The  latter  class  of  instruments, 
»t  being  conmiercial  paper,  —  being  in  the  nature  of  vouchers  to 
e  ordinary  creditor  and  put  in  the  shape  of  warrants  or  orders 

*  Amy  V.  Watertown,  130  U.  S.  301,  service  of  process  in  this  case  was  in- 

I.    Bradley f  J.,  giving  the  opinion  effective  and  void.     City  of  Water- 

the  court,  says:  *  The  case  is  differ-  town  v,  Robinson,  69  Wis.  230.    This 

from  those  in  which  we  have  held  court  in  the  construction  of  a  State 

t  a  resignation  of  an  officer  did  not  statute  in  a  matter  purely  domestic, 

e  eflfect  until  it  was  accepted  or  until  gives  great  weight  to  the  decisions  of  the 

•ther  was  appointed.    In  those  cases  highest  tribunals  of  the  State.''     l^is 

ler  the  common  law  prevailed  or  the  case  was  distinguished  from  Brough- 

d  law  provided  for  the  case  and  pre-  ton  v.  Pensacola,  93  U.  S.  266,  and 

ted  such  a  vacancy.    Such  were  the  Mobile  v.  Watson,  116  U.  S.  289,  where 

»  of  Badger  v.  Bolles,  93  U.  S.  599;  the  question  was  as  to  the  liability  of 

vards  v.  United  States,  103  U.  S.  471 ;  new  corporations  made  out  of  old  ones 

unanca  v.  Wilson,  109  U.  S.  627.  for  the  debts  of  the  old  corporations. 

>  statutes  of  Wisconsin  provided  that  Ante^  §  416. 
city  oflScer  might  resign  at  pleasure.        Inability  to  serve  process  upon  a  city, 

that  his  resignation  'should  take  although  caused  by  its  designed  elusion 

ct  at  the  time  of  filing  the  same.'  thereof,  does  not  stop  the  running  of 

I  provisions  of  the  statute  law  are  the   statute   of   limitations.     Amy  v. 

sive,   and  preclude  the  operation  Watertown,  130  U.  S.  320;  Knowlton  w. 

ny  such  rule  as  was  recognized  in  Watertown,  Ih.  327.     If  a  county  is 

ger  V.  Bolles  and  Edwards  v.  United  primarily  liable  on  the  bonds,  other 

«s.      The   service   upon    the   last  counties  to  which  portions  of  the  terri- 

'or,  therefore,  was  of  no  force,  and  tory  of  the  obligor  county  have  been 

no  effect  whatever.    The  cases  are  attached  are  not  necessary  parties  to 

lerous  which  decide  that  where  a  the  application  for  mandcmius  though 

icular  method  of  serving  process  is  the    latter   counties   or   the  territory 

lied  out  by  statute,  that  method  attached  thereto  may  be  under  obUga- 

t  be  followed,  and  the  rule  is  es-  tion  to  contribute.     Santa  F6  Coimty 

ally  exacting  in  reference  to  cor-  v.  Coler,  215  U.  S.  296,  aff'g   14  N. 

it  ions"   (citing  cases).     "The  law  Mex.  134. 
Vitconsin  is  perfectly  clear  that  the        *  An/e,  §§  850,  851,  871. 
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for  his  convenience^  —  are  to  be  paid  in  the  manner  provided  hf 
the  charter  or  legislation  of  the  State.  The  provisions  are  variant 
in  different  charters  and  in  different  States.  In  some  of  the  States 
these  instruments  are  to  be  registered  and  paid  in  the  order  of  their 
registration,  and  there  is  no  provision  for  the  levy  of  a  special  tax 
to  pay  them;  and  it  is  contemplated  that,  as  they  are  issued  in  pay- 
ment of  the  ordinary  expenses  of  the  city,  town,  or  county,  they 
are  to  be  paid  out  of  the  ordinary  revenues  or  resources.  It  has 
been  quite  common  for  the  non-resident  holders  of  such  instru- 
ments to  sue  thereon  in  the  Federal  courts,  hoping  to  obtain 
thereby  some  of  the  advantages  which  have  been  accorded  by  those 
courts  to  the  holders  of  negotiable  securities. 

§  1525  (863).  Enforcement  of  Warrants  or  Orders  in  the  Federal 
Oonrts.  —  Where  stick  roarrants  or  orders  have  been  issued  by  cor^ 
porate  or  quasi  corporate  organizaiions  capable  of  being  sued  in  the 
State  courts,  the  Federal  courts,  so  far  as  our  observation  goes, 
have  held  that  the  non-resident  owner  thereof  may  also  sue  thereon 
in  the  Federal  court,  and  by  its  judgment  establish  the  validity 
and  amount  of  his  debt,  and  such  judgment  may  become  the  basis 
of  an  application  made  in  due  form  for  the  writ  of  mandamus;  but 
the  writ  when  so  issued  will  only  command  the  proper  oflScers  to 
discharge  the  legal  duties  they  owe,  under  the  charter  or  statute,  to 
the  warrant-holder.^  The  Federal  courts  cannot  overturn  or  inter- 
fere with  the  policy  of  the  State  in  respect  to  the  rights  or  remedies 
of  this  class  of  creditors.  The  leading  case  on  this  subject  is  Carroll 
County  V.  United  States.*  Counties  in  Iowa  were  authorized  to 
issue,  for  ordinary  expenses,  orders  or  warrants  payable  to  bearer, 
and  were  liable  to  be  sued  upon  them.  The  statute  limited  the  power 
of  the  county  authorities  "for  ordinary  county  revenue"  to  the 
levy  each  year  of  "not  more  than  four  mills  on  the  dollar."  It 
made  no  provision  (as  the  statute  was  construed  by  the  Supreme 
Court  of  the  State,  whose  construction  was  regarded  by  the  Federal 
courts  as  binding  on  them)  for  the  levy  of  a  special  tax  to  pay  judg" 
meats  obtained  on  such  warrants.  The  judgment  creditor  in  the 
Federal  court  claimed  that  he  was  entitled  to  the  levy  of  a  syecml 
tax  to  pay  his  judgment.  But  the  Supreme  Court  of  the  United 
States  held  otherwise,  and  decided  that  a  return  to  an  alternative 
writ  of  mandamiis  by  the  county  authorities  that  they  had  abeady 

*  Jordan  r.  Cass  County,  3  Dillon  *  Carroll  County  r.  United  States, 
C.  C.  R.  185.  18  WaU.  (U.  S.)  71. 
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evied  a  four-mill  county  tax  for  the  current  year  (that  being  the 
amount  allowed  by  statute)  was  a  sufficient  return.^ 


ff^U'iit 


§  1526  (864).    AppUcation  for  the  Writ.  —  It  is  not  our  purpose 

0  treat  at  large  of  the  proceedings  and  practice  in  respect  to  the  rem- 
dy  by  mandamus.    We  shall  refer  to  these  in  a  general  way  only, 

1  order  the  better  to  iUustrate  the  application  of  the  writ  to  munici- 
fll  corporations  and  municipal  officers.  The  practice  in  the  differ- 
Qt  States  is  as  at  common  law,  modified  by  statutory  enactment, 
le  writ  is  not  granted  cf  course,  but  on  motion,  based  upon  affidavits, 
r  upon  a  suggestion  supported  by  oath,  which  must  be  drawn  up 
ith  precision,  and  state  with  clearness  and  certainty  the  grounds 
m  the  application,  and  must  also  present  a  case  in  which  the  writ 
es.  If  there  be  another  remedy  apparently  adequate  and  com- 
lete,  the  affidavits  must  show  why  it  b  not  sufficient  or  why  it 
ould  prove  ineflfectual.* 

*  Carroll  County  v.  United  States,  There  must  be  such  a  demand  or  aver- 

iWaJl.  (U.S.)  71.   The  text  succinctly  ment  of  facts  of  such  a  nature  as  will 

ates  the  principle  established  by  this  dispense  with  the  demand, 
ae.  In  respect  of  the  local  statute  of        3.  Under  the  new  Constitution  of 

tM  (§  3770  of  the  Iowa  Revision)  Arkansas  (art.  xiv.  §  9)  as  to  indebted- 

e  court  distinguished  and  explained  ness  then  existing,  there  is  a  duty,  which 

e  case  of  Butz  v.  Muscatine,  8  Wall,  creditors  may  enforce,  resting  on  the 

f-  8.)  575,  —  perhaps  it  ought  to  be  county  court  to  levy  a  tax  not  exceed- 

id  it  overruled  it  on  this  particular  ing  [ofte-half  of  one  per  cent.     Such 

int.  Supra,  §  1520.  tax  when  levied  and  collected  cannot 

The  Circuit  Court  of  the  United  "be  used  for  any  other  purpose"  than 

ites  for  the  Eastern  District  of  Ar-  the  payment  of  such  indebtedness  (art. 

^(u.  4  Dillon,  215,  in  conformity  xvi.    §    11),   and   must,   according   to 

^  the  doctrines  of  the  text,  upon  a  present  impression,  although  the  court 

lew  of  the  legislation  of  that  State  does  not  hold  itself  concluded  on  the 

iching  the  indfebtedness  of  counties  point,  be  collected  in  money,  and  not 

tcarrantSf  and  the  provisions  of  the  in  otner  warrants. 
r  Constitution  on   the  subject  of        A  judgment  creditor  of  a  county  in 

Qty  indebtedness,  declared  the  fol-  Missovriy  whose  judgment  is  based  on 

ing  propositions:  municipal  bonds  secured  by  the  right 

I.  Tnat  the  county  court,  in  case  the  to  a  special  tax,  who  has  received  under 

nty  is  indebted,  owes  a  legal  duty  to  a  mandamus  a  county  warrant  therefor, 

creditor  or  warrant-holder  to  exer-  which  is  refused  payment,  may  have 

tjie  power  of  levying  taxes  to  the  another     mandamus   to    enforce     the 

Hmum    limit    allowed    by    law,    if  judgment,  and  is  not  bound  to  take  his 

»Bary  to  pay  the  outstanding  in-  turn  under  the  statute  among  ordinary 

tedness  of  the  county.    The  maxi-  county   warrant-holders.     Tliis  ruling 

n  rate  can  in  no  event  be  exceeded,  coincides  with  the  distinction  pointed 

e,  §  1515,  and  cases  there  cited.  out  in  the  text.    United  States  v.  Ver- 

}.  That  a  creditor  who  has  obtained  non  County,  2  Cent.  L.  J.  771 ;  s.  c.  3 

idgment  in   this  court   against  a  Dillon,  281. 

nty  may,  after  proper  demand  on  *  Rex  v.  Oxford,  7  East,  345;  Buller's 
county  court  to  discharge  its  dutv  in  Nisi  PriuSy  201 ;  Stephens's  Nisi  Prius, 
regard,  and  a  neglect  or  refusal  on  2318;  WiUc.  357,  pi.  43,  44:  Rex  v.  Mar- 
part  of  the  court  to  comply  with  gate  Pier  Co.,  3  B.  &  Aid.  221,  224; 
1  demand,  have  a  mandamus  to  People  v.  San  Francisco,  27  Cal.  655; 
ipel  the  performance  of  such  duty.  People  v.  Chicago,  51  111.  17;  Scanlan  v. 
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§  1527  (865).  Official  and  Private  Belaton.  —  Where  the  applio 
tion  for  the  writ  relates  to  a  matter  affecting  the  public^  such  as  the 

Schwab,  103  HI.  App.  93;  People  v.  cheater  County,  12  Barb.  (N.  Y.)  446; 
Perrin,  103  111.  App.  410;  People  v.  Helt,  Presoott  v.  Gonser,  34  leva.  175. 
116  III.  App.  391;  Case  v.  Sullivan,  222  See  also  Barnes  v.  Glide,  117  CaL  1; 
111.  56;  State  t;.  Spinney,  166Ind.282.       Jones  v.  San  Francisco,  141  CaL  96; 

An  aUemative  writ  stands  in  the  Dodge  o.  Board  of  Police  Com're,  iCSd. 
place  of  the  declaration  in  an  ordinary  App.  608;  Manchester  r.  Fumald,  71 
action,  and  miLst  show  a  good  prima  N.  H.  153;  People  o.  Greene,  87  N.Y. 
facie  case,  or  it  is  demurrable.  lb.;  App.  Div.  346;  People  v.  MaxweD,  87 
People  V.  Ransom,  2  N.  Y.  490;  Hoxie  N.  V.  App.  Div.  391;  Milsterr.  Spartan. 
V.  Somerset  County,  25  Me.  333:  Illi-  burg,  68  S.  Car.  26.  The  author doubti 
nois  &  Mich.  Canal  Trs.  v.  People,  12  whether  the  three  years'  statute  tt>* 
111.  248,  254:  State  v.  Bailey,  7  Iowa,  plied  to  the  case  above  cited.  Butt&e 
390;  State  v.  Haben,  22  Wis.  660;  People  writ,  not  being  one  of  right,  there  b  i 
V.  Hilliard,29  111.  413;  People  v.  Baker,  discretion  to  refuse  it  if  the  applicaot 
35  Barb.  (N.  Y.)  105;  State  v.  Johnson  has  been  guilty  of  unreasonable  lacha 
County,  10  Iowa,  157;  People  v.  Hayt,  and  delay  in  asserting  his  right.  Sav- 
66  N.  Y.  606.  annah  v.  State,  4  Ga.  26;  Wood  v. 

''In  practice,''  says  Thompson,  J.,  State^  155  Ind.  l;Statep.  NewOrieaio^ 
"the  party  seeking  the  remedy  by  man-  107  La.  162;  State  v.  Holmes  (Neb.), 
damns  presents  to  the  court  a  prima  91  N.  W.  Rep.  175;  True  v.  Mehrio, 
facie  case,  entitling  him  to  the  writ  by  43  N.  H.  503;  People  v.  Marsh,  82  N.  Y. 
way  of  suggestion  [or  by  aflSdavit  or  App.  Div,  571,  aff'd  178  N.  Y.  618; 
sworn  information].  This  being  in  People  v.  Stur^  82  N.  Y.  App.  Dhr. 
proper  form  and  sufficient  in  substance,  580;  People  r.  Greene,  95  N.  i.  App. 
an  alternative  mandamus  may  be  Div.  397;  Queen  v.  Halifax  Road  Tn^ 
awarded  upon  it,  reciting  the  complaint  12  Q.  B.  442;  Rex  v.  Lancashire,  12 
of  the  relator  and  his  demand  for  re-  East,  366;  Rex  v.  Stainforth  k  K.  Caoil 
dress,  and  commanding  the  party  to  Co.,  1  M.  &  S.  132;  Regioa  r.  Leeds 
whom  it  is  directed  either  to  obey  it  or  &.  L.  Canal  Co.,  11  A.  &  E.  316. 
return  his  reasons  for  not  doing  so.  Where  one  who  is  unlawfully  dismissed 
This  alternative  is  what  gives  the  from  a  position  in  the  civil  senrioe 
denomination  of  'alternative  man-  sleeps  upon  his  rights  for  any  oon- 
damus*  to  the  first  writ.  The  estab-  siderable  length  of  time,  his  neglect 
lishment  of  a  duty,  and  the  obligation  will  defeat  a  mandamus  preceding 
to  perform  it,  is  upon  the  plaintiff  to  to  secure  his  reinstatement.  People 
show,  and  this  is  considered  as  done,  v.  McCartney,  28  N.  Y.  App.  Div.  138. 
pn>7ia/acte,  when  the  court  awards  the  So  in  a  case  where  the  substantial 
writ.  The  respondent,  upon  service  ri^ht  claimed  by  the  relator  is  daubijvl' 
of  it,  is  bound  either  to  obey,  or  show  Life  &  F.  Ins.  Co.  of  New  Yorit  r. 
that  the  plaintiff  has  no  right  to  de-  Wilson's  Heirs,  8  Pet.  (U.  S.)  C91; 
mand  obedience,  or  that  no  duty  exists  People  v.  Chicago,  51  111.  17;  Stephens's 
w^hich  he  can  be  compelled  to  perform.  Nisi  Prius,  2293:  De  La  Beckwith  r. 
Whenever  this  is  not  accomplished  by  Colusa  County  Super.  Ct.,  146  CaL 
a  demurrer,  or  by  a  general  traverse  496;  Kenneally  p.  Chicago,  220111.485; 
of  the  facts  set  forth  in  the  writ,  it  is  ante,  §  1486.  Or  is  insignificant,  as 
generally  done  by  matters  averred  in  the  where  onlv  two  dollars  are  involved, 
return  by  way  of  confession  aiKl  avoid-  People  v.  Hatch,  33  111.  91.  See  also 
ance."  Commonwealth  v.  Allegheny  People  v.  Saratoga  Countv,  106  N.  Y. 
County,  37  Pa.  St.  277,  279.  See  also  App.  Div.  381.  It  seems  that  the 
State  V.  Richards,  50  Fla.  284;  Bolton  court  has  the  discretion,  ^  a  sif^ 
V.  People,  95  III.  App.  285;  People  v.  levy  of  taxes  will  be  oppressive,  not  to 
Palmer,  27  N.  Y.  Misc.  Rep.  569;  State  order  all  the  accumulated  past  due 
V.  La  Grave,  22  Nev.  417.  indebtedness  to  be  collected  in  one  year 

If  there  be  no  special  statutory  limi-  en  masse.  Eadt  St.  Louis  v.  Amy,  12^^ 
taiion,  the  application  for  the  wnt  may  U.  S.  600;  Clevelsmd  v.  United  States, 
be  made  within  the  period  given  by  166  Fed.  Rep.  677,  684.  See  also 
statute  for  bringing  ordinary  actions  State  v.  Byrne,  32  Wash.  264.  Whei« 
for  similar  injuries.     People  v.  West-  individuals  apply  for  moni/amus  or  {M 
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mt  of  an  act  of  the  legislature  for  the  public  benefit,  the 
Iff  attorney,  in  a  proper  case,  is  entitled  to  the  writ  as  of 

:  is  sufficient,  we  think,  to  entitle  a  person  to  become  an 

is  discretionary  to  grant  or  Barb.   (N.  Y.)  607;  Testard  v.  Brooks 

iile.    People  v.  Rock  Island,  (Tex.  Civ.  App.),  70  S.  W.  Rep.  240; 

;  McCarthy  v.  Boston,  188  State  v.  Willis  (N.  Dak.),  124  N.  W. 

State  V.  Barret,  30  Mont.  Rep.  706;  Hall  v,  Staunton,  55  W.  Va. 

Waid,  L.  R.  8  Q.  B.  210:  684. 

ensen,  2  B.  &  A.  479.  Lorcl        "The  granting  of  the  writ  of  man- 
AVB,  ''No  precise  rule  can  damus  rests  in  tne  sound  judicial  dis- 
n  in  these  cases;  but  all  the  cretion  of  the  court,  which  has  cau- 
ses of  the  case  taken   to-  tiously  abstained,"  says  Grayf  C.  J., 
,  guide  the  discretion  of  the  in    Attorney-General   v.    Boston,    123 
»x  V.  Stacey,   1  T.  R.   13.  Mass.   460,    "from   laying  down  any 
is  ordinarily  no  discretion  limits  to  the  exercise  of  this  discretion- 
le  writ,  see  tV^ra,  §  1527.  ary  power."    See  also  Funk  v.  State, 
)  limitation  in  Mississippi  166  Ind.  455;  American  R.  Frog  Co. 
off  a  creditor's  remedy  by  v.  Haven,  101   Mass.  398;  St.  Luke's 
Carroll     v.    Tishamingo  Church  F^Dp.  v.  Slack,  7  Cush.  (Mass.) 
Miss.  38;  Klein  v.  Warren  226,  239;  Conunon wealth  v.  Hampden 
Miss.  578;  Klein  v.  Smith  County,  2  Pick.  (Mass.)  414;  Strong, 
Miss.  254.     In  Oklahoma,  Petitioner,  20  Pick.  (Mass.)  484,  495; 
to   levy   a  tax  to   pay   a  Carpenter  v.  Bristol  County,  21  Pick. 
lUst  be  applied  for  within  (Mass.)  258;  Mackinnon  v.  Auditor- 
limited    by    law   for   the  General,    130    Mich.    552;    People   v. 
execution  on  a  judgment.  McGuire,  31  N.  Y.  Misc.  324;  Moores 
Perry  Board  of  Education  v.  State,  71  Neb.  522;  Steams  v.  Sims 
Pac.  Rep.  821.    See  to  the  (Okla.),   104  Pac.   Rep.   44;    Consho- 
,  United  States  v.  Oswego  hocken  Ave.,  In  re^  12  Pa.  Super.  Ct. 
xi.   Rep.   55;   Dempsey  ».  573. 

.,  51  Fed.  Rep.  97;  Lafay-        In  Strong's  Case,  20  Pick.  (Mass.) 

r.  Wonderl)^  92  Fed.  Rep.  484,    495,    Mr.    Justice   Morton   said: 

,  In  re,  117  Fed.  Rep.  448;  "In    every    well-constitutai    govem- 

tes  V.  Saunders,  124    Fed.  ment,   the  highest  judicial  authority 

must  necessarily  have  a  supervisory 

ist  and  useful  purpose  re-  power  over  all  mferior  or  subordinate 

it  of  mandamus  Co  be  granied,  tribunals,   magistrates,  and  all  others 

as   discretion   to  refuse   it,  exercising  public  authority.     If  they 

Hark,  24  App.  D.  C.  487;  conunit  errors,  it  will  correct  them.    If 

jton,  146  Ala.  434;  Gray  v.  they  refuse  to  perform  their  duty,  it 

a.),  39  So.  Rep.  927;  People  will  compel  them,  —  in  the  former  case 

0  Cal.  223;  Lake  County  by  writ  of  error,  in  the  latter  by  man- 
;y,   43  Colo.   84;   Lurtz  v.  damus.    And  generally  in  all  cases  of 

1  Marv.  (Del.)  450;  Duval  omissions  or  mistakes,  where  there  is 
Jacksonville,  36  Fla.  196;  no  other  adequate  specific  remedy  re- 
state, 43  Fla.  67;  State  v.  sort  may  be  nad  to  this  high  judicial 
Fla.  389;  People  v.  Kohlsaat,  writ.  It  not  only  lies  to  ministerial, 
;  People  v.  Olsen,  215  111.  but  to  judicial  officers.  In  the  former 
J  V.  Wieboldt,  233  111.  572;  case  it  contains  a  mandate  to  do  a 

Sheahan,  73  111.  App.  118;  specific  act,  but  in  the  latter  only  to 

Sducation  v.  Bolton,  85  111.  adjudicate,  to  exercise  a  discretion  upon 

Ferry   v.  Baker,    (Ky.)  67  a  particular  subject." 
3.    258;    Williams   v.   Lin-        *  Tapping  on  Afarwiamt^,  54,56, 288. 

y,   35   Me.   345;   State   v.  Thus,  where  the  application  is  to  pro- 

Md.  351,  374;  Fletcher  v.  ceed  to  the  election  of 'burgess  in  the 

juit  Judge,  136  Mich.  511;  place  of  one  deceased,  the  motion  is 

ilder,  211  Mo.  305;  State  ex  dehito  justiHcSy  and  there  is  no  dis- 

City  Pol.  Com'rs,  80  Mo.  cretion  to  refuse  the  writ.     Ih.;  State 

State  V,  Cronin,  75  Neb.  v.  Hartford  &  N.  H.  R.  Co.,  29  Conn. 

V.  Westchester  County,  15  538;   People  ».   Attorney-General,   22 


2708  BiUNICIPAL  CORPORATIONS  §  1527 

applicant  or  relator  in  such  cases,  that  he  is  interested  as  a  citizen;  < 
but  the  decisions  on  this  point  are  not  entirely  uniform.  The  prind- 
pal  reasons  urged  against  the  doctrine  are  that  the  writ  is  prerogi. 
tive  in  its  nature,  —  a  reason  which  is  of  no  force  in  this  coiintr}-, 
and  no  longer  in  England,  —  and  that  it  exposes  a  defendant  to  be 
harassed  with  many  suits.  An  answer  to  the  latter  objection  is 
that,  as  granting  the  writ  is  discretionary  with  the  court,  it  may 
well  be  assumed  that  it  will  not  be  unnecessarily  allowed.'  Ao 
cordingly,  a  voter  in  a  municipality  may  apply  for  a  mandamut  to 
compel  the  council  to  hold  an  election  to  fill  a  vacancy  in  thdr 
body,'  or  to  test  the  validity  of  an  election.*    In  thb  countiy  the 

Barb.  (N.  Y.)  114;  People  ».  Tracy,  1   L.  R.  10  C.  P.  379;  Chambera  ».  Green, 
Denio  (N.  Y.).  617;  Moses  v,  Kearney,   L.  R.  20  Eq.  552. 
31  Ark.  261;  Benners  v.  State,  124  Ala.        The  rule  stated  in  the  text  has  tbe 
97;  State  v.  Preble  County,  6  Ohio,   support  of  the  judgment  (^  the  Supreme 
Dec.  268.  Court  of  the  United  States.  "Thereia," 

^  Fuller,  In  re,  25  Ark.  261;  People  v,  says  Str<mg,  J.,  ''a  decided  prepoIlde^ 
San  Francisco,  36  Cal.  594;  Rizer  r.   ance  of  American  authority  in  Ivnxd 
People,  18  Colo.  App.  40:  Cannon  r.   the  doctrine  that  private  persont  mqf 
Janvier,    3    Houst.    (Del.)    27;    Pike  move  for  a  mandamus  to  e:nJoru  a  pii6- 
County  V.  State,  11  111.  202;  Ottawa  v.   lie  duty,  not  due  to  the  govenuiwot 
People,  48  111.  233;  Hall  v.  People,  57  as  such,  without  the  intervention  of  the 
111.  307;  Glencoe  v.  People,  78  111.  390;   «)vemment  law  oflScer."    Umon  Pac 
People  V.  Suburban  R.  Co.,   178  111.   R.  Co.  r.  Hall,  91  U.  S.  343.  and  caaa 
594;  People  v.   Harris,   203  111.   272;   cited  on  page  355;  s.  c.  4  DiDon,  479. 
Hamilton  v.  State,  3  Ind.  452;  State   See  also  Pumphrey  v.  Baltimore,  47 
V.  Clinton  County,  162  Ind.  580;  State   Md.   145.     In  the  case  last  dted  & 
V.    Marshall    County,    7    Iowa,    186;   Mandamus  was  sustained,  sued  out  at 
Bryan  v.  Cattell,  15  Iowa,  538£Gay  r.   the   instance   of   private  peraons,  to 
Haggard,  133  Ky.  425  ;  118  S.  W.  Rep.    compel  the  cit>r  of  Baltimore  to  ubqidb 
299;  Watts  v.  Carroll  Par.  Pol.  Jury,  11    charee  of  a  bridge  and  maintain  it  as 
La.  An.  141;  Sanger  V.Kennebec  County,   a  public  highway,  in  obedience  to  an 
25  Me.  291;  Bates  v.  Plymouth,   14   act  of  the  legjislature,  mandatory  in  Hs 
Gray  (Mass.),  163;  People  v,  Michigan   tenns,  requiring  this  duty  of  tLe  city 
Univ.  Regents,  4  Mich.  98;  People  v.   corporation.      In    Indiana,    wbere  a 
Prison  Inspectors,  4  Mich.  187;  State  matuiaintM  proceeding  is  of  public  god- 
V.  Noonan,  59  Mo.  App.  524:  People   cem,  the  applicant  for  the  writ  need  not 
V.  Keating,  168  N.  Y.  390;  People  v.   show  any  legal  or  special  intcrcrt  to 
Swanstrom,  79  N.  Y.  App.  Div.  94;   the  result  sought.    Wampler  r.  State, 
People  V.  Doxsee,  136  N.  Y.  App.  Div.    148  Ind.  557. 
400;  People  v.  Van  Wyck,  27  N.  Y.        «  State  v.  Hendee,  74  Neb.  847. 
Misc.  439;  People  v.  Brooklyn,  22  Barb.        »  State  v.  Rahway,  33  N.  J.  L.  HO; 
(N.  Y.)  404;  People  v.  Halsey,  53  Barb.    People  v,  Brooklyn,  77  N.  Y.  503. 
(N.  Y.)  547;  People  v.  Collins,  19  Wend.        *  State  v,  Marshall  County,  7  Iowa, 
(N.  Y.)  65;  Moses  on  Mandamus,  197,    186;  State  v.  Bailey,  76.  390. 
author's  opinion;  State  v.  Rahway,  33        In  Kansas  a  private  citixen  cannot 
N.  J.  L.  110;  State  v.  Willis  (N.  Dak.),   compel  the  performance  of  a  purely 
124  N.  W.  Rep.  706;  State  v.  Nash,  66  public  duty  by  mandamus;  the  proper 
Ohio  St.  612;  State  v.  Wyoming  County  public  officer  must  move.    Bobbettr. 
Ct., 47  W.Va.«72;Rogina v.  Archbishop  Dresher,  10  Kan.  9;  Wyandotte  A  K. 
of  Canterbury,  11  Q.  B.  578;  King  v,   C.  Br.  Co.  v.  Wvandotte  Countv,  10 
Severn  &  Wye  R.  Co..  2  B.  &  Aid.  646;   Kan.  326,  331.    So  elsewhere.  Tern- 
Clarke  V.  Leicester  &  N.   Canal  Co.,   tory  r.  Cole,  3  Dak.  301 ;  States  Ware, 
6  Q.  B.  898;  Forster  v.  Forster,  4  B.  &  S.    13  Oreg.  380;  Stegmaier  v,  Jones,  203 
187,  199;  London  v.  Cox,  L.  R.  2  H.  L.    Pa.  47. 
C.  239,  2S0;  Worthington  v.  Jeffries, 
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writ  is  resorted  to  for  the  enforcement,  in  proper  cases,  of  individ- 
uil  rights,  or  rights  of  a  private  nature,  in  the  absence  of  any  other 
adequate  legal  remedy,  and  to  prevent  a  failure  or  defect  of  justice; 
ind,  in  such  cases,  the  party  really  or  beneficially  interested  in  the 
perfarmance  of  the  legal  duty  which  the  defendant  neglects  or  re- 
fuses to  perform  may  apply  for  the  writ.^ 

1  Marbury  v.  Madison,    1  Cranch  ville  &  M.  Tump.  Co.,  16  Ohio  St.  308, 

(U.S.),  137:  Kendall  v.  Stokes,  3  How.  construing    the    phrase    ''beneficially 

(U.S.)  S7:SUter.  Wilson,  123 Ala. 259;  interested.''     See  State  r.  Curler,  26 

FBO|>le  9.  Pacheco,  29  Cal.  210;  Ottawa  Nev.  347;  People  v.  Board  of  Trustees, 

9. Pteople,  48  111.  233iBryan  v.  Cattell,  35  N.  Y.  Misc.  675.    State  v.  Pacific 

15  Iowa,  538,  per  Wright,  J.j  Carey  Brewing  <&  Malting  Co.,  21  Wash.  451; 

Salt  Co.  r.  Hutchinson,  72  Kan.  99;  State  v,  Douglas  County  Super.  Ct.,  41 

Rflgjater  Newspaper  Co.  v.  Yeiser,  117  Wash.  439. 

&.  1013;  Maddox  v.  Graham,  2  Met.  In  SotUh  Carolina^  the  State  is  not 

(Ky.)  56  (right  of  municipal  creditors) ;  a  necessary  party  to  an  application  by 

BruEMwick  v.  Bath,  90  Me.  479;  Rob-  a  private  citizen  for  a  writ  of  mamiomus 

biDBv.  Bangor  R.  &  £.  Co..  100  Me.  496;  to  a  public  officer  to  enforce  a  private 

Bliottr.  Detroit,  121  Mich.  611;  Bro-  right.     Lord  v.  Bates,  48  S.  Cfar.  95. 

pb?  r.  Schindler.  126  Mich.  341:  State  The  State  is  not  a  necesary  party  where 

t-OBbom,  60  Neo.  415;  Mottt^.  Forsyth  it  is  not  concerned  in  its  sovereign 

Ooonty,  126  N.  Car.  866;  Common-  capacity.     Milster  v,  Spartanburg,  68 

ittJth  p.  Allegheny  County,  37  Pa.  S.  Car.  26. 

277, 279;  Payne  v.  Staunton,  55  W.  Va.  The  relator  in  a  mandamus  pro- 
202.  As  to  the  rights  of  taxpayers,  ceeding  may  use  the  name  of  the  United 
pottf  chap.  xxxi.  See  Rex  v.  Frost,  8  States  in  such  proceeding  as  a  matter 
A.  jb  E.  822,  for  a  case  in  which  an  of  course.  Bundy  v.  United  States,  25 
individual  having  a  remote  interest  in  App.  D.  C.  459.  In  Iowa,  by  statute, 
corporation  funds  was  held  not  entitled  the  writ  and  proceeding  are  in  t  he  name 
o  the  writ.  See  also  State  v.  Menzie,  of  the  State  if  a  pubhc  interest  be  in- 
7S.  Dak.  535;  ante,  §  507^ote.  volved,  and  of  the  relator  if  only  a  pri- 
Who  may  be  a  relator,'  The  inhabit^  vate  interest  is  concerned.  Revision  of 
utt  qf  a  county  who  are  put  to  incon-  1860,  §  3761 ;  State  v.  Davis,  2  Iowa, 
eziience  in  reaching  the  court-house  280;  State  v.  Bailey,  7  Iowa,  390; 
Ave  such  an  interest  in  the  erection  of  Windsor  v.  Polk  County,  115  Iowa, 
new  one  in  the  new  county  site  as  will  738.  And  in  a  matter  of  public  right 
utiiorize  them,  as  relators,  to  sue  out  a  any  citizen  may  be  the  relator  in  an 
\andamu8  to  the  proper  authorities  application  for  a  mandamus.  State  v. 
p  officers  to  proceed  to  the  construe-  Marshall  County,  7  Iowa,  186.  In  Con- 
on  of  the  new  court-house,  as  provided  necticut,  private  parties  cannot  have 
y  law,  and  to  levy  taxes  pursuant  mandamus  to  call  public  meetings. 
>  the  requirements  of  the  statute.  Lyon  v.  Rice,  41  Conn.  245.  In  Cmi- 
Jsits  V.  Carrol  Par.  Pol.  Jury,  11  La.  fcfmia,  a  private  party  applying  for  a 
ii.  141.  See  also  Union  Pac.  R.  Co.  writ  of  mandamus  must  have  an  in- 
Hall,  91  U.  S.  343;  s.  c.  3  Dillon,  515;  terest  in  the  subject-matter  of  the 
Dillon,  479,  and  cases;  Territory  v.  action  which  is  distinguished  from  the 
ole,  3  DfiJt.  301;  State  i;.  Ware,  13  mass  of  the  community.  Linden  v. 
Teg.  380;  2  Morawetz  on  Corp.  1 1132  Alameda  County,  45  Cal.  6;  Frederick 
od  cases;  High  on  Extraordinary  v.  San  Luis  Obispo,  118  Cal.  391:  Fritts 
lemedies,  §§  431,  433.  v.  Charles,  145  Cal.  512.  Similarly  it 
Under  a  provision  in  the  Ohio  code  was  held  in  South  Carolina,  in  State  v. 
1 570)  that  the  writ  "may  issue  on  the  Charleston  Light  &  Water  Co.,  68  S. 
ifonnation  of  the  party  beneficially  Car.  540.  In  Illinois  the  petition  may 
iterested,"  the  wnt  may  properly  be  filed  in  the  name  of  the  parties  seek- 
Bue,  and  the  proceedings  be  conducted  ing  relief.  Higgins  v.  Galesburg,  96  III. 
t  tA«  name  of  the  State,  on  the  relation  App.  471;  Hall  v.  Mann,  96  111.  App. 
f  the  party  interested.  State  v.  Perry  659.  In  Michigan,  resident  freeholders 
k>unty,  5  Ohio  St.  497;  State  v.  Zanes-  were  held  to  be  proper  parties  to  in- 
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§  1528  (866).  Demand  and  BefusaL  —  When  the  writ  is  sought  to 
enforce  individual  rights,  the  affidavits  must  show  in  the  applicant 
or  relator  a  prima  facie  case,  and  that  he  has  complied  with  every 
requisite,  to  perfect  his  right  to  this  remedy.  Thus,  as  it  is,  in  gen- 
eral, necessary  that  the  defendant  shotdd  have  been  requested  to  do 
that  of  which  performance  is  sought  by  means  of  the  writ  (the  ob- 
ject being  that  he  sha  1  have  the  option  to  do  or  to  refuse  that 
which  is  demanded),  the  affidavits  must  show  the  demand  and  the 
neglect  or  refusal,  or  circumstances,  such  as  imreasonable  delay  or 
neglect  to  discharge  a  public  duty,  which  clearly  evince  an  intention 
not  to  do  the  act  required.^ 

stitute  mandamus  proceedings  against  pa^  for  it  by  a  valid  act,  a  diabuniog 

the  highway  cominisaioner  of  a  town-  officer  cannot  refuse  to  make  payineDt 

ship  to  compel  the  erection  of  a  bridge,  on  the  gromid  of  the  invalidity  of  the 

Benibe  v.  Wheeler.  128  Mich.  32.    In  contract.    People  v.  Schuyler,  79  N.  Y. 

WaskingUm,    mandamus   can   only  be  189. 

issued  on  the  application  of  a  party       ^  Tapping  on  Afomlamus,  283;  WiHc 

beneficially  interested.    State  v,  Koss,  357,  pi.  44;  United  States  v,  lodiin 

39  Wash.  233.  Grave  Drainage  Dist.,  85  Fed.  B£p. 

An  act  of  the  legislature  specially  928;  Edinburgh  Coal  Co.  v.  Humphreyi, 

commanded  the  town  council  to  open  a  134  Fed.  Hep.  839;  Moseley  0.  CoUios, 

certain  alley,  and  it  was  held  that  the  133  Ala.  326;  Buffgeln  v.  Doe,  8  Ariz. 

incidental  advantages  which  a  certain  341;  Wilson  v,  vS^ran's  Home,  138 

person  would  derive  from  the  opening  Cal.  67:  Rizer  v.  People,  18  Colo.  App. 

of  the  alley,  by  reason  of  the  location  40;  Park  v,  Candler,  113  Ga.  647;  Stete 

of  his  property,  did  not  entitle  him  to  Boiard  of  Equalization  v.  People*  191 

a  mandamus  to  compel  the  perform-  111.  528;  Women's  Catholic  Oriler  t. 

ance  of  the  duty  enioined  by  the  act,  Condon,  84  111.  App.  564;  Lewis  v. 

the  relator's  right  being  regarded  as  Jonathan  Creek  &  L.  Drainage  Com'n, 

one  held  in  common  with  other  inhabi-  111   111.  App:  222;  Windsor  v.  Polk 

tants  of  the  place.  Heffner  v.  Common-  County,   115   Iowa,   738;   Madcka  v. 

wealth,  28  Pa.  St.  108.    Contra,  Hall  Graham,  2  Met.  (Ky.)  56,  70;  People 

r.  People,  57  Dl.  307;  and  see  chap,  xxiv.,  v.  Whittemore,  4  Mich.  27;  Stephen^ 

on   Streets,   ante.     So   where  an   ob-  Nisi  Prius,  2292,  2318,  2319;  TneKhm 

struction  to  a  sidewalk  is  no  more  in-  v,  Gogebic  Circuit  Judge,  142  Mich, 

jurious  to  the  relators  than  to  others,  204;  State  v.  Associated  Press,  159  Mo. 

and  where  there  is  a  remedy  by  indict-  410;  State  v.  Holmes  (N^.),  97  N.  W. 

ment,  it  was  held  that  mandamus  was  Rep.  243;  State  v.  Rahway,  33  N.  J.  L 

not  the  proper  remedy  to  compel  the  110;  State  r.  Jersey  City,  38  N.  J.  L 

city  council  to  open  streets  and  to  259;  People  v.  Cniger,  12  N.  Y.  Ajjp. 

remove  encroachments  thereon.    Read-  Div.  536;  People  v.  Welde,  61  N.  Y. 

ing  V.  Commonwealth,  11  Pa.  St.  196;  App.  Div.  580;  People  v.  McDonakl, 

anU,  §§  1131,  1132,  1493.  52  N.  Y.  Supp.  898;  Alexander  r.  Mfr 

Canal  appraisers,  appointed  by  the  Dowell.  67  N.  Car.  330;  Homer.Cuni- 

State  to  appraise  damages,  and  who,  berlana    County,  122    N.    Car.  466; 

in  a  case  within  the  statute  refuse  to  Commonwealth  v.  Pittsburg,  209  Ps* 

act,  may  be  compelled  to  proceed  bv  333;  MiUer  v,  Henderson.  212  Pa.  263; 

mandamus f  and  estimate  the  relators  Conmionwealth  v.  Allegneny  County, 

damage,  and  pay  the  same.    Jennings,  37  Pa.  St.  237;  Angell  &  Ames,  |  707i 

In  rCf  6  Cow.  (N.  Y.)  518  (case  growing  and   cases   cited;    Commonwealth  r. 

out  of  the  construction  of  Erie  Canal);  Allegheny  County,  37  Pa.  St.  277,291; 

People  r.  Seymour,  6  Cow.  (N.  Y.)  579;  per  Thompson,  J.,  Cavanaugh  p.  Pa^' 

Rogers,  In  re,  7  Cow.  (N.  Y.)  526.  tucket,  23  R.  1. 102;  Milster  r.  Spartan- 

Where  a  work  of  public  necessity  is  burg,  68  S.  Car.  26;    State  r.  Lehrc, 

done  under  an  invalid  contract  and  the  7  Rich.  (S.  Car.)  234,  322;  State  r. 

legislature  makes  an  appropriation  to  Reed,  36  Wash.  638. 
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i  1529  (867).  Formal  Demand  not  always  necessary.  —  There  may 
be  such  an  unequivocal  mainifestation  of  a  settled  purpose  and 
determination  not  to  perform  a  definite  public  duty  as  not  only  to 
Oipmse  with  a  formal  demand,  but  to  justify  the  court  in  awarding 
He  mi  brfore  the  evU  is  done,  or  the  dereliction  of  duty  has  actually 
occurred.  Thus,  where  the  city  council  in  violation  of  statute  or- 
dered that  a  ferry  should  be  run  on  and  aft^r  a  certain  fixed  future 
day  free  of  tolls,  it  was  held,  upon  a  full  review  of  the  cases,  that 
the  court  might,  before  the  day  thus  fixed  had  arrived  and  without 
a  formal  demand,  award  a  writ  of  mandamvs  to  the  city  council 
commanding  them  to  continue  to  collect  the  required  tolls.^ 

No  demand   and   refusal   need   be  Tapping,  287,  approved;  State  t;.  Lehre, 

ihown  in  a  mandamus  proceeding  to  7  Rich.  234,  322;   Queen  t;.  Eastern 

eoopd  the  performance  of  a  public  Counties  R.  Co.^  10  A.  &  E.  531.    The 

duty  or  the  enforcement  of  a  public  board  of  supervisors  of  a  county  were 

i%ht.    People  r.  Kipley,  171  III.  44.  directed  by  statute  to  meet  at  a  speci- 

No  demand  to  levy  a  tax  was  consid-  fied  place  and  time,  and  then  and  tnere 

Cfed  necessary  where  the  duty  was  im-  subscribe  a  specified  sum  to  the  stock 

perative.    Riverside  County  v.  Thomp-  of  a  railroad  company,  and  it  was  held 

^  122  Fed.  Rep.  860:  United  States  that  the  company  must  tender  its  books 

f.  Saunders,  124  Fed.  Rep.  124;  Stat«  to  the  officers  of  the  county  and  demand 

^  Byrne,  32  Wash.  264.    Demand  not  the  subscription,  before  it  could  apply 

(teooBary  where  duty  to  be  performed  for  a  mandamus  to  compel  the  county 

8  a  public  one.     Croshen  v.  Jackson,  to  subscribe.    Orovillc  A  V.  R.  Co.  v. 

i65  ni.  17.    The  objection,  as  to  the  Plumas  County.  37  Cal.  354.    The  Su- 

i^glect  of  a  demand  or  the  absence  of  preme  Court  ot  Kansas  has  held  that 

•  refusal,  shouJd,  in  order  to  prevent  a  the  vote  of  the  people  of  a  county  to 

raste  of  time,  be  made  in  the  first  in-  subscribe  for  the  stock  of  a  railroad 

tanoe.  viz.,  in  showing  cause  against  company  and  to  issue  its  bonds  does 

he  rule  for  the  writ,  and  may  come  too  not   create    a   contract   between    the 

ite  after  the  merits  of  the  case  have  county  and  the  company,  even  though 

een  discussed.     Chicago  v.  Sansum,  such  vote  was  upon  conditions  which 

7  SI.  182.  the  company  subsequently  performed; 

A  mandamus  is  never  granted  on  and  the  court  refused  on  mandamus 

lets   merely   raising    a    presumption  to   compel   the   subscription.     Union 

iiat  the  respondents  will  refuse  to  per-  Pac.  R.  Co.  v.  Davis  County,  6  Kan. 

Min  their  outy  when  the  proper  time  256.  See  State  v.  Saline  County  Ct.. 

rrives.    State  v,  York  County,  8  Neb.  45  Mo.  242,  Ante,  §  114.    No  demand 

2:  State  v.  Ramsey,  8  Neb.  286.     It  to  levy  a  tax  was  considered  necessary 

rill  onlv  issue  upon  an  affidavit  setting  where  the  duty  was  imperative.  Colum- 

irth  the  facts;  a  verification  on  in-  bia  County  v.  King,  13  Fla.  451;  infra, 

jrmation  and  belief  merely,  where  the  §  1529,  and  note.    Where  the  petition 

ejfendants  did  no.t  appear,  was  held  shows  that  it  is  the  intention  of  the 

0  be  insufficient.  State  w.  Clay  County,  officers  not  to  perform  the  duty  im- 

Neb.  98.  posed  on  them,  no  demand  is  necessary. 

Further,  as  to  demand  and  refusal,  Santa  F6  County  v.  Coler,  215  U.  S. 

nd  when  necessary.   Tapping,  285, 286;  296,  304,  arg  14  N.  Mex.  134. 

[dena  v.  United  States,  104  Fed.  Rep.        *  Attorney-General  v.  Boston,   123 

13;  People  v.  Grout,  45  N.  Y.  Misc.  Mass.460;  Austin  r.Cahill,  99  Tex.  172. 

7;  Rex  v.  Brecknock  &  A.  Canal  Co.,  Where  the  law  imposes  on  an  officer 

A.  A  E.  217;  Rex  v,  Brecknock  &  A.  unconditionally     an    imperative    duty 

ana]  COj,  3  A.  &  E.  477;  Regina  v.  which  he  neglects  to  perform,  no  per- 

nstolA  E.  R.  Co.,  4  Q.  B.  162;  3  G.  sonal  demand  on  him  to  perform  the 

D.  384.     But  an  objection  for  want  act  is  required  before  instituting  Tmin- 

demand  may  come  too  late  after  the  damus  proceedings  against  him.   Heintz 

mta  of  the  case  have  been  heard,  v,  Moulton,  7  S.  Dak.  272.    The  fol- 
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§  1530  (868).    Bole  to  show  Oause;  Altanutivo  Wkit— If  the  affi- 
davits, information,  or  petition  under  oath  show  the  case  to  be  oDe 

lowing  is  extracted  from  the  instructive  sive,  and.  in  the  other,  beGaoae  the 
judgment  delivered  by  Chief  Justice  treasurer  nad  not  received  the  mooer, 
Gray  in  Attorney-General  v,  Boston,  and  could  not  therefore  be  in  fault  m 
123  Mass.  460,  in  support  of  the  propo-  not  paying  it.  State  v.  Buibank,  22 
sitions  contained  in  tne  text:  La.  An.  318;  State  p.  Dubudet,  24  La. 
'*  Applications  for  writs  of  t?ia?u2ainu«  An.  16.  ...  In  W^>b  v.  Heme  Bay, 
being  addressed  to  the  sound  judicial  L.  R.  5  Q.  B.  C.  642,  commiaaooen 
discretion  of  the  coiut,  the  drcum-  were  incorporated  by  act  of  Paiiii- 
stances  of  each  case  must  be  considered  ment  for  tne  purpose  of  improving  a 
in  determining  whether  a  writ  of  manr-  town,  and  were  empowerea  to  levy 
damua  shall  be  granted  [ante,  §  1526,  rates,  to  borrow  money,  and  to  iasue 
note];  and  the  court  will  not  grant  the  debentures.  A  holder  of  such  debo- 
writ,  unless  satisfied  that  it  is  necessary  tures  moved  for  a  mandamta  to  oom- 
to  do  so  in  order  to  secure  the  execution  pel  the  commiasionerB  to  applj  their 
of  the  laws.  But  when  the  person  or  funds  in  payment  of  the  mterat 
corporation  against  whom  the  writ  is  thereon.  It  was  objected  that  ntei 
demanded  has  clearly  manifested  a  might  not  be  levied,  and  that  the  fonn 
determination  to  disobey  the  laws,  the  of  the  mandamus  diould  have  been 
court  is  not  obliged  to  wait  until  the  to  levy  rates  out  of  which  to  pay  the 
evil  is  done  before  issuing  the  writ.  It  interest  on  the  debentures.  But  the 
is  said  in  Tapping  on  Mandamus,  10.  court  held  that  the  mandamm  should 
that  'a  mandamus  will  not  be  granted  issue  as  prayed  for,  and  said  that  if 
in  anticipation  of  a  defect  of  duty  or  the  commissionerB  should  not  levy 
error  of  conduct.'  But  the  only  rates,  the  petitioner  would  be  entitled 
reference  of  the  learned  author  in  to  another  mandamus  to  compel  them 
support  of  this  proposition  is  to  Black-  to  do  so.''  See  also  Famsworth  p. 
borough  V.  Davis,  1  P.  Wms.  48;  and  an  Boston,  121  Mass.  173. 
examination  of  that  case  shows  that  the  Answering  the  objection  of  the  romt 
passage  referred  to  was  but  a  remark  cf  a  demand  the  learned  and  eminent 
of  counsel,  not  assented  to  or  acted  Chief  Justice  continues: 
upon  by  the  court.  Nor  does  Queen  ''It  is  argued  that  it  does  not  appear 
V.  Kendall,  1  Q.  B.  366,  386,  note,  s.  c.  that  the  city  has  been  requested  ana  has 
4  Per.  &  Dav.  603,  606,  support  the  refused  to  do  the  act  sought  to  be  en- 
proposition  in  Tapping.  The  passage  forced,  and  that  therefore  the  writ  of 
m  High  on  Extraordinary  Remedies,  mandamus  should  not  be  issued.  But, 
§  12,  substantially  accords  with  the  as  Lord  Denman,  observed,  it  ifl  not 
statement  of  Tapping,  above  quoted,  necessar^r  that  the  word  'refused'  or 
But  the  only  cases  there  referred  to  are  any  equivalent  to  it  should  be  used, 
from  Maryland,  Kansas,  and  Louisiana^  'but  there  should  be  enough  to  show 
and  differ  so  widely  from  the  case  before  that  the  party  withholds  compliance, 
us  that  we  need  not  consider  whether  and  deliberately  determines  not  to  do 
they  were  well  decided.  In  the  cases  what  is  reouired.'  Kine  v.  Brecknock 
in  Maryland  and  in  Kansas,  the  only  &  A.  Canal  Co.,  3  A.  £  E.  217,  222, 
(lay  when  the  respondents  could  by  s.  c.  4  Nev.  &  Man.  871.  See  also  King 
law  act  ujyon  the  subject  in  question,  v.  Lord  of  Milverton,  3  A.  A  E.  284 
had  either  passed  or  had  not  arrived  above  cited;  King  v.  East  India  Co., 
when  the  writ  of  mandamus  was  ap-  4  B.  &  Ad.  530;  King  v,  Archd.  of 
plied  for.  Allcganv  School  Com'rs  v.  Middlesex,  3  A.  &  E.  615:  s.  c.  5  Nev. 
AllcRany  County,  20  Md.  449;  State  &  Man.  404;  Queen  v,  St.  Margaret 
V.  State  Canvassers,  3  Kan.  88.  The  Vestry,  8  A.  &  E.  889:  8.  c.  1  ?»• « 
cases  in  Louisiana  were  attempts  by  a  Dav.  116;  Maddox  v.  Graham,  2  Met. 
creditor  of  a  mimicipal  corporation,  or  (Ky.)  56.  As  a  general  rule,  indeed, 
of  the  Stat(%  to  secure  a  priority  by  there  must  have  been  an  express  de- 
writ  of  vmndamus  to  its  treasurer  to  mand  of  that  which  the  party  moving 
pay  the  debt  of  the  petitioner;  and  the  for  the  writ  desires  to  enforce.  Tap- 
writ  was  rpfiis(^,  in  the  one  case,  be-  ping  on  mandamus,  283,  284;  United 
cause  it  a]5pcarc(l  by  the  record  that  the  States  v.  Boutwell,  17  Wall.  (V.  >) 
proceedings  were  fictitious  and  coUu-  604,  607.    But  where  a  municipal  co^ 
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m  whidi  the  writ  lies,  and  make  out  a  prima  facte  case  for  the  ap- 
plicEDt,  a  rule  is  granted  upon  the  defendante,  that  is,  to  the  persons 
to  whom  the  writ  is  to  be  directed,  to  appear  and  show  cause  why  the 
wiitshall  not  issue.  In  the  practice  in  this  country  the  rule  nisi,  or 
notice,  b  often  dispensed  with,  and  an  alternative  writ  granted  ex 
porfe  in  the  first  instance.^  If,  upon  the  rule  nisi,  or  notice,  the 
defendant  does  what  is  sought,  the  rule  will  be  discharged.  The 
i^endant  may  show  for  cause,  by  affidavits,  that  the  case  is  not  one 
in  which  the  writ  lies,  that  there  is  a  specific  or  bther  adequate  legal 
remedy,  or  that  the  relator  or  applicant  has  no  title  or  right  to  the 
writ,  or  that  by  his  neglect  or  misconduct  he  is  not  entitled  to  the 
benefit  of  the  remedy  or  the  assistance  of  the  court.  If  after  the  de- 
fendant has  shown  cause  there  remains  a  reasonable  ground  of  right 
in  the  applicant,  the  rule  for  a  mandamus  will  be  made  absolute, 
wid  an  alternative  writ  will  issue,  which  must  substantially  follow, 
tnd  not  materially  vary  from,  the  affidavits,  petition,  or  rule  upon 
^hich  it  is  founded.* 

§  1531  (869).  Form  and  BeqnisiteB  of  the  Writ.  —  The  writ  of 
landamus  has  the  usual  formalities  of  other  writs,  but  no  precise 
wmvla  is  necessary  in  the  language  to  be  employed  in  framing  it. 
t  must  show  with  certanity  the  duty  to  be  performed,  and  com- 
land  those  to  whom  it  is  directed  to  perform  some  specific  and 
efinite  act  or  acts.  It  must  follow  the  rule,  or  affidavits,  or  infor- 
lation  upon  which  it  is  founded,  must  be  properly  directed,  must 
»r  teste  in  term  time,  and,  under  the  practice  at  common  law,  it 
list  be  tested  on  the  very  day  on  which  the  rule  for  the  writ  is 
ade  absolute.' 

ration  or  board  has  distinctly  mani-  city,  and  shows  such  a  deliberate  asser- 
ted its  intention  not  to  perform  a  tion  of  an  authorit>[  not  conferred  by 
finite  public  duty,  clearly  required  law,  and  determination  not  to  perform 
it  by  law,  no  demand  is  necessary  the  duties  reouired  of  the  city  by  the 
fore  applying  for  the  writ.  Common-  statutes  of  the  Commonwealth,  as  to 
alth  V.  ^e^eny  County,  37  Pa.  St.  make  a  peculiarly  strong  case  for  issuing 
T;  State  v.  Rahway.  33  N.  J.  L.  110.  a  writ  of  mandamus y  Attomey-Gen- 
Uie  present  case,  tne  city  of  Boston,  eral  v.  Boston,  123  Mass.  460,  supra, 
«r  purchasing  the  ferry,  and  running  *  State  v.  Fairchild,  22  Wis.  110; 
as  a  toll  ferry  according  to  law  for  State  v.  Lean,  9  Wis.  279;  Chance  v. 
ren  years,  has  then,  by  [an  unau-  Temple,  1  Iowa,  179.  See  Stanton  v, 
orized]  vote  of  both  branches  of  the  Wolmesdorff,  55  W.  Va.  601. 
y  council,  ordered  that  on  the  first  *  3  Black.  Com.  110,  111 ;  Willc.  387. 
y  of  January  next  the  tolls  on  the  *  State  v.  Atlantic  Coast  Line,  48 
Ties  shaU  be  abolished  and  the  ferries  Fla.  114;  State  v.  Richards,  50  Fla.  284; 
Q  free  to  the  public  travel.  This  People  v.  Dunne,  219  HI.  346;  State  v, 
ier,  unless  controlled  by  the  process  Connersville  Natural  Gas  Co.,  163  Lid. 
this  court,  will  go  into  operation  with-  563;  Chance  v.  Temple,  1  Iowa,  179, 
\,  further  action  on  the  part  of  the  where  the  practice  is  fully  stated  by 
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§  1532  (870).    Writ,  how  directed.  —  The  directum  cfikwriik 
one  of  the  most  material  portions  of  it.    It  must  be  directed  to  the 
persons  or  officers,  or  to  the  corporate  body  l^ally  bound  to  exe- 
cute it,  and  it  should  be  directed  to  such  only.    The  common-law 
consequence  of  a  failure  to  observe  this  rule  is,  that  the  writ  may  be 
either  superseded  or  quashed.    If  a  joint  od  is  to  be  performed  by 
two  or  more,  the  writ  must  be  directed  to  aU,  though  only  a  portion 
have  refused  to  do  the  act,  and  the  rest  are  willing.^   There  may  be 
a  single  wrU  to  aU  of  the  officers  concerned  in  the  separate,  but  con- 
nected steps  relating  to  the  ultimate  duty  commanded.'   The  writ, 
when  directed  to  a  corporate  body,  should  state  the  title  of  the  co^ 
poration  with  accuracy,  using  the  name  prescribed  by  charter  or 
statute;  if  there  be  none  such,  and  a  name  has  been  acquired  by 
reputation,  the  writ  may  be  directed  accordingly.'    The  efifect  of 
misnaming  the  corporate  body  is  that  the  writ  will  be  quashed,  unless 
by  the  law,  or  the  practice  of  the  particular  State,  it  maybeamended.^ 

IshellfJ,;  Price  v.  Earned,  llowa,  473;  duty  enjoined  by  act  of  ParliameK^^ 

State  V.  District  School  Board,  97  Mo.  forms  one  of  them,  and  there  has  bec=^ 

App.   613;    Commonwealth  u.    Pitts-  a  general  refusal.     Queen  v.  Soutft=>^ 

burgh,  34  Pa.  496;    Rex  v.  Dublin,  1  eastern  R.  Co.,  4  H.  L.  Cas.  471.  Tfc^^ 

Stra.  540;  Sterling's  Case,  1  Sid.  340;  command  must  be  to  perform  the  ac^^'^i 

Rex  V,  WUlis,  7  Mod.  262;  Rex  v.  King-  and  not  to  conunand  others  to  perfoi 

Bton,  8  Mod.  210;    s.  c.  11  Mod.  382;  it.    Rex  v,  Derby,  2  Salk.  436. 
8.  c.  1  Stra.  578;  Rex  v,  Wildman,  2        When  there  is  no  rule  of  law  or  _ 

Stra.  879,  880;  R^ina  v,  Conyers,  8  of  court  controlling  it,  the  writ  may        ^ 

Q.  B.  981   (teste) ;  WiUc.  387;  Steph-  made  returnable  ai  the  same  term  it   » 

ens'  Nisi  Priue^  2321 ;  Selwyn's  Nisi  issued,  or  at  the  next  term,  in  the  d 

FriuSf  1061.  cretion  of  the  court.    Harwood  v.  Mf 

The  duty  reauired  must  he  speciji-  shaU,  10  Md.  451;    fltzhu^  v. 

caUy  stated,  and  not  in  the  aUernativef  ter,  4  Tex.  391 ;  State  v,  Jones,  1 

as  that  a  municipal  corporation  pay  a  L.  (N.  Car.)  129. 
judgment,  or  issue  its  bonds  in  pay-        ^  Tapping  on  3faru2amu«,  310,  i 

ment,  or  levy  a  tax  to  pay  it.    State  v,  an  alphabetical  series  of  the  usual 

Milwaukee,  22  Wis.  397;  Rex  v.  King-  tiane  of  the  writ  in  En^ajid  is  t 

ston,  supra;    Tapping,  327.    See  also  People  v.  Yates,  40  111.  126;  State  p- 

Commonwealth  v.  Pennsylvania R.  Co.,  Jones,  1  Ired.  L.  (N.  Car.)  129;  Rci — ^  **: 

6Pa.Di8t.R.266.  See, however,  United  Hereford,   2  Salk.   701;    Buller  N^     '^ 

States  V.  Key  West,  78  Fed.  Rep.  88,  Pnus,  204j   People  v.  Haytj  66  N.  \- 

where  a  mandamus  requiring  the  doins  606  ;  McKie  v.  Rose,  140  Fea.  Rep.  1— — *45. 

of  one  act  or  another  was  not  held  bad  See  LitUefield  v.  Newell,  85  Me.  246 

for  uncertainty.    A  writ  commanding        •  Labette  County  v.  Moulton,  •^  ^^ 

the  trustees  of  a  town  to  pay  the  relator  U.  S.  217;    noted  in/ro,  §  1534,  a^    '^ 

warrants,  and  in  case  there  should  be  note. 

no  money  in  the  treasur>%  then  to  levy        •  Ante,  §§  347,  348 ;  Rex  v.  Smk  "^j 

a  tax  to  pay  the  same,  was  held  bad,  2  M.  &  S.  598:  Estwick  v.  London,  &<>'• 

because  in  the  alternative,  and  as  com-  43;  Carpenters  Case,  Raym.  439;  T.^p- 

manding  distinct  acts.     State  v.  Par  ping,  314;  Tavener's  Case,  Raym.  44^. 
cific,  61  Mo.  155.   QiKPref   Why  is  such        *  Davenport  v.  Lord,  9  Wall.  (U.  S.) 

a  command  uncertain  ?     In  Regina  v.  409;     Tapping    on    Mandamus,   314; 

St.  Margaret's,  1  P.  &  D.  116,  8  Ad.  People  v.  Marsh,  21  N.  Y.  App.  Dfr. 

&  E.  889,  it  was  held  to  be  no  ground  88;    Mason  ».  Ohio  River  R.  Co.,  51 

of  objection  to  a  command  in  the  alter-  W.  Va.  183. 
native  to  do  one  of  three  things,  if  the        Amendments,    In  En^and  the  stat- 
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But  m  some  cases  there  is  an  option  to  direct  the  writ  either  to 
Int  part  of  the  corporation  which  alone  has  the  power  to  execute 
t  and  on  which  alone  the  particular  duty  rests,  or  to  the  whole  coT" 
wraium  by  its  corporate  name  or  title.^ 

§  1533  (871).    Direction  of  Writ;  English  Oases.  —  We  have  here- 
xxfoie  pointed  out  the  difference  between  an  old  English  municipal 

tte  of  9  Anne,  chap.  xx.  §  7,  extended  081.  A  peremptory  writ  of  mandamiLa 
he  statutes  of  jeofails  "to  all  writs  held  not  amendable;  its  mandate  must 
if  mandamus  and  mf ormations  in  the  correspond  with  that  of  the  alternative 
tatore  of  quo  xoarrantOf  and  all  the  pro-  writ,  and  if  that  be  defective,  or  claim 
eeduigB  tnereon  for  anv  of  the  matters  too  much,  it  may  be  amended.  Colum- 
ithifiact  mentioned.''  As  to  the  ex-  bia  County  v.  King,  13  Fla.  451;  see 
mt  of  the  right  in  England  to  amend  tn/ra,  §  1541. 

^  writ,  and  the  return.  WiUc.  433-  If  it  appears  to  the  court  that  the  re- 
^;  Rejgina  v.  Conyers.  8  O.  B.  981;  lator  is  entitled  to  a  nta7idamti«  the  writ 
ommonwealth  v.  Fittsburgh,  34  Pa.  wiU  not  be  quashed  because  the  petition 
•  4d6, 515.  In  this  last  case  Strong.  J.,  or  suggestion  or  affidavits  do  not  state 
Enarlus:  "Formerly,  when  the  aoc-  that  the  relator  is  without  other  ade- 
De  of  amendments  remained  as  at  quate  remedy.  People  v.  HiUiard,  29 
Knmon  law,  the  court  would  not  allow  m.  413. 

e  writ  of  mandamus  to  be  amended  ^  Tapping  on  Mandamus.  315,  317. 
;er  return  filed;  but,  as  is  said  by  The  author  here  refers  to  the  Englidi 
ipping,  p.  334,  the  strict  rule  of  the  cases  under  the  old  corp)orations  on  this 
[nmon  law  has  been,  of  late  years,  subject,  and  observes  that  "the  result 
ogether  departed  from,  the  principle  of  the  above  cases,  therefore,  is,  that  if 
to  amendment  which  now  obtams  the  tmt  be  directed  neither  to  the  corpo- 
ng  that  it  shall  be  allowed  in  all  cases  ration  by  its  coiporate  name,  nor  to 
en  such  a  course  will  promote  justice,  those  who  should  execute  it  by  their 
us,  in  a  late  case,  the  court  ordered  proper  descriptions  [but  'in  terms  ex- 
writ  to  be  amended  during  an  tends  the  descriptions  beyond  the  part 
ument,  in  order  that  such  argu-  legally  liable  to  execute  tne  writ*],  it  is 
at  might  proceed  independently  of  clearly  bad,  and  is  liable  either  to  be  su- 
h  objection.  Reg.  v.  Newbury,  1  perseded  or  quashed."  lb.  317:  Rex  v. 
B.  751,  759."  Amendments  in  form  Smith,  2  M.  &  S.  598;  Rex  v.  Aoington, 
I  substance  may  be  made  at  any  stage  2  Salk.  699,  700;  Rex  v.  Norwich,  1 
sn  justice  will  be  thereby  promoted;  Stra.  55;  Pees  v.  Leeds,  lb.  640.  "The 
ited  States  v.  Union  Pac.  R.  Co.,  4  writ,"  says  Mr.  Willcock  (Corp.  389, 
Ion,  479;  and  in  this  case  the  alter-  pis.  135,  137),  "may  be  directecf  in  the 
ive  writ  was  amended  by  striking  corp)orate  name,  although  the  act  com- 
part of  its  mandate.  lb.;  s.  c.  91  manded  is  to  be  done  by  a  select  body, 
S.  343;  High  on  Extr.  Rem.  519;  without  the  interference  of  the  rest,  for 
.  State  V.  State  Bd.  of  Canv.,  13  Fla.  their  act  in  such  capacity  is  the  act  of 
As  to  amendment  of  the  peremp"  the  corporation;  yet,  where  the  act  is 
f  writ.  Infra,  §  1541,  and  cases  cited,  to  be  dohe  by  a  select  body  alone,  the 
Further  as  to  amendments.  .Willc.  writ  may  be  directed  to  them  alone  in 
;  Stephens'  Nisi  Prius,  2324;  their  name  as  a  select  body." 
nes  V.  State  Auditor.  4  Ohio  St.  493;  "If  the  writ  is  directed  to  the  corpo- 
raheik  County  v.  Diu*ant,  9  Wall,  ration,  it  has  been  held  good.  But  if  it 
S.)  736;  State  v.  Milwaukee,  22  be  directed  to  those  who,  by  the  consti- 
I.  397;  Lyons  v.  People,  38  HI.  347;  tution  of  the  corporation,  ought  to  do 
te  V.  Elwood,  11  Wis.  17  j  State  v.  the  act,  without  doubt  it  is  good  also." 
ttinss,  10  Wis.  518;  Sprmgfield  v.  Per  Hdt,  C.  J^  Rex  v.  Abin^on.  1  Ld. 
npden  County.  10  Pick.  (Mass.)  Raym.  561.  See  also  s.  c.  2  Salk.  699, 
Writ  and  imcrnuiiion  amendable.  700;  Rex  v.  Oxford,  6  Ad.  &  E.  349; 
te  V.  Bailey,  7  Iowa,  390;  Chance  v.  Rex  v.  Hereford,  1  Ld.  Raym.  559^  Re- 
aple,  1  Iowa,  179;  State  v.  Keokuk,  gina  v.  Ledgard,  1  Q.  B.  616;  Regma  v. 
owa,  388;  State  v.  Johnson  County,  Stamford,  6  Q.  B.  433. 
:owa,237;  Reginat;.Conyers,8Q.B. 
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corporation^  consisting  of  intcq^I  parts  or  different  classes,  and 
American  municipal  corporations,^  and  thb  distinction  is  to  be  Re- 
garded in  the  application  of  the  decisions  of  the  English  courts  re- 
specting the  direction  of  writs  of  Trumiamus.  In  England,  if  the 
act  commanded  must  be  done  by  the  whole  corporation,  the  writ 
should  be  directed  to  the  corporation  in  its  corporate  name,  and  not 
by  an  enumeration  of  the  classes  which  compose  the  corporatkm, 
nor  should  it  be  directed  to  all  the  members  as  individuals.  Hub, 
if  the  corporation  be  styled  "  Mayor  and  Commonalty,"  but  con- 
sbts  of  mayor,  aldermen,  and  burgesses,  the  writ  must  be  directed 
to  the  ''Mayor  and  Commonalty"  (that  being  the  corporate  name), 
and  it  must  be  so  directed,  although  the  mayor,  who  is  an  integral 
part  of  the  corporation,  be  dead.^  Our  municipal  corporations  do 
not  consist  of  integral  parts  and  distinct  classes,  but  usually  have  a 
specific  name,  and  their  legislative  powers  are  exercised  by  a  coun- 
cil. These  circumstances  influence  the  direction  of  the  writ,  for,  as 
we  shall  presently  see,  the  writ,  in  all  cases  where  the  duty  to  be 
performed  rests  upon  the  council,  may,  in  the  absence  of  statutory 
regulation,  be  directed  to  the  corporation  by  its  corporate  name,  or 
to  the  officers  composing  the  council  in  their  official  capacity. 

§  1534  (872).  American  Rule.  —  In  this  country  the  ancient  Mr 
ness  in  respect  to  the  direction  of  the  writ  is  somewhat  modified  by 
judicial  decision  and  statutory  enactment.  Where  there  is  a  duty 
resting  on  the  corporation  to  levy  taxes  for  the  benefit  of  its  cred- 
itors, the  writ  may  be  directed  to  the  individuals,  in  their  oflBdal 
capacity,  composing  the  council  or  other  body,  whose  duty  it  is 
to  make  the  levy  and  who  have  the  power  to  execute  the  writ;  and 
in  such  a  case,  the  writ  may,  we  think,  be  properly  directed  to  the 
corporation  by  its  corporate  name,  and  be  served  upon  the  officers 
thereof  who  have  the  power,  and  whose  duty  it  is,  to  execute  it' 

*  Anle^  chap.  iii.  Grant  on  Corp.  355,  mote,  citing  R« 

2  Rox  V.  Smith.  2  M.  &  S.  59S;  Rex  v.  Oxford,  6  Ad.  &  E.  349;   R«  •?• 

V.  Abiiig(ion,  1  \A.  Raym.  561;  Rex  v.  Gloucester,  3  Bulst.  190;  Rexr.  Abing- 

Plvmouth,  1  Barnard.  81;  Rex  v.  Cam-  don,  2  Salt.  699;  Rex  v.  Hereford,  Ih- 

bridge,  4  Burr.  2008.    Under  the  Mu-  701 ;    Queen  v.  Ledgard,  1  Q.  B.  616, 

nicipal  Corporations  Act,  5  &  6  Wm.  620,  621;  Sandwich  r.  Queen,  10  QB- 

IV.  chap.  lxx\n.,  ante,  §  16,  "The  cor-  574,  579.     This  corresponds  with  the 

poration,"  says  Mr.  Grant,  "acts  by  the  rule  in  this  country,  except  that  with  us 

agency  of  the  council,  and,  therefore,  there  is  often  an  election  to  direct  the 

the  acts  of  the  council  are  the  acts  of  writ  to  the  corporation  by  name  or  to 

the  corporation.     Hence,  a  mand4imus  the  proper  officers  in  \hexr  oflBcial  ca- 

ought  to  be  directed  to  tne  corporation  pacitv,  as  below  stated, 
by  their  corporate  name,  though  the        »  Commonwealth  r.  Pittsburgh,  34 

thing  in  it  required  to  be  done  is,  bv  the  Pa.  St.  496;  Davenport  v.  Lord,  9  Wall. 

statute,  to  be  done  by  the  council."  (U.  S.)  409;  Maddox  t>.  Graham,  2  Met. 


§1534  mandamus:  direction  of  writ  ,    2717 

A  inf^e  writ  directed  to  all  the  officers  concerned  in  the  separate 
bat  connected  steps  for  levying  and  collecting  a  tax  is  proper;  as^ 

g[y.)  56;  Louisville  v,  McKean,  18  B.  of  members  of  the  select  and  common 
(ML  (Ky.)  0, 13;  Charleston  v,  Moore,  comidls  of  the  '  Mayor,  Aldermen,  and 
M  m.  App.  51 ;   Cooperrider  v.  State,  Citizens  of  Pittsburgh.'    Even  the  very 
45  Neb.  S^:   lerritory  v.  Socorro,  12  act  which  incorporated  the  city  more 
K.  Mex.  177.    Where  there  is  no  city  than  once  denominates  it  the  city  of 
officer  chari^  with  the  performance  Pittsburgh.     One  of   our   statutes  of 
o(  an  act  a  city  is  required  to  do,  a  writ  amendments  authorizes  an  amendment 
d  mandamus  to  compel  its  performance  of  the  record  of  an  action  in  any  stage 
mtv  be  directed  to  the  city.    Williams  of  the  proceedings,  when  it  shall  appear, 
f.  New  Haven,  68  Conn.  263.     The  by  any  sufficient  evidence,  that  a  mis- 
dortrine  of  the  text  applied.    Glencoe  take  has  been  made  in  the  Christian 
f.  Ftople,  78  111.  382;  Wren  v.  Indian-  name  or  surname  of  any  party,  plain- 
apolifl,  96  Ind.  206:   supra,  §§  1520,  tiff  or  defendant.    As  statutes  of  jeo- 
1521,  and  cases  dtea.  fails  are  construed  liberally,  it  would 
hi  Commonwealth   v.   Pittsburg,  seem  to  be  within  the  spirit  of  this  act 
above  cited,  the  writ  was  directed  ''To  to  allow  an  amendment  of  a  corporate 
the  Select  and  Common  Councils  of  the  name  when  a  corp)oration  is  a  party; 
City  (d  Pittsburgh,  composed  of  D.  but  whether  it  would  or  not  need  not 
fltninmions,"  and  others  [stating  the  now  be  decided,  for  the  mandamus  is 
Dames  of  aJl  the  individuals  composing  not  to  the  artificial  being  known  either 
the  said  bodies,  without  discriminating  as  the  city  of  Pittsburgh  or  as  'the 
i^hich  of  the  persons  named  belonged  Mayor,    Aldermen,    and    Citizens    of 
'o  the  select,  and  which  to  the  common,  Pittsburg.'   It  is  not,  therefore,  misdi- 
council],  and  the  writ  was  held  to  be  rected.    Next,  the  return  avers  that  the 
*^11  directed,  although  the  corporate  select  and  common  councils  are  not  in- 
^ame  of  the  city  was,  "The  Mayor,  tegral   parts  of  the  corp)oration,  but 
Udermen^  and  Citizens  of  Pittsburgh,  only  several  and  co-ordinate  branches 
^e  misdu'ection  of  the  writ  was  set  up  of  the  legislature  thereof,  acting  sepa^ 
n  the  return,  and  in  treating  of  the  ob-  rately  and  independently  of  each  other; 
ectioniS^afH^,  J.,  delivering  the  opinion  that  the  concurrence  of  both  bodies  is 
•f  the   court,   observes:     "The   next  essential  to  the  validity  of  all  legislative 
iVemient  of  the  return  is,  that  there  is  acts  affecting  the  corp)oration;  and  that 
ko  such  corporation  or  body  politic  the  defendants  are  without  power,  of 
mown  to  the  law  as  the  city  of  Pitts-  themselves,  to  assess  or  impose  taxes, 
mrgh,  of  whose  councils,  select  or  com-  or  to  compel  the  concurrence  of  the 
Qon,  the  persons  named  in  the  writ  are  other  branch  of  said  councils  in  any  act. 
upposed  to  be  members,  but  that  the  We  do  not  perceive  that  this  is  any  an- 
orporate  name  is,  'The  Mayor,  Alder-  swer  to  the  mandate  of  the  writ,  and  no 
len,  and  Citizens  of  Pittsburgh/    The  attempt  has  been  made  to  show  us  how 
Tit  is  directed  to 'The  Select  and  Com-  the  fact  averred  is  material.    The  de- 
lon  Councils  of  the  City  of  Pittsburgh,  fendants  are  all  the  members  of  both 
)mpo0ed  of  D.Fitzsimmons  and  others,  branches^   and   if  each  discharges  his 
^fendants.'    It  is  not  directed  to  the  duty,  there  can  be  no  want  of  concur- 
by,  but  to  the  individuals  who  con-  rence  of  councils."     34  Pa.  St.  496, 
itute  the  select  and  common  coun-  supra.   See  also  Rex  v.  Tregony,  8  Mod. 
is.     The  question  is  not,  therefore.  111. 

lether,  if  an  action  had  been  brought        In  Davenport  v.  Lord,  9  Wall.  (U.  S.) 

law  against  the  city  of  Pittsbui^.  409,  above  cited,  it  appeared  that  the 

e  misnomer  might  have  been  pleadea  municipality  was  incorporated  bv  the 

abatement,  for  it  is  not  the  cori>orar  name  of  "The  City  of  Davenport,    and 

>n  which  is  sued.     But,  even  if  it  by  </ia/ name  had  power  "to  sue  and  be 

ere,  the  mistake  is  amendable.  [Supraf  sued  in  all  courts,''  and  that  the  "city 

L53!2,  note.]   It  needs  no  argument  to  coimcil,''  which  exercised  all  the  legis- 

x>ve  that  justice  would  not  be  pro-  lative  powers  of  the  corporation,  and 

oted  by  turning  the  relator  out  of  had  the  sole  power  to  levy  and  collect 

»urt  because  he  has  described  the  de-  taxes,  was  composed  of  the  mayor  and 

ndants  as  members  of  the  select  and  aldermen,  and  a  writ  of  mandamus  in 

>mmon  coimcils  of  Pittsburgh  instead  favor  of  a  judgment  creditor  of  the  city, 
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for  example,  where  it  was  the  duty  of  county  commissioners  to  levy 
and  collect  a  tax  for  the  payment  of  certain  bonds  of  a  township, 
a  writ  directed  to  the  Botuxl  of  County  Commisdoners  was  held  to 
be  proper,  although  the  commissioners  were  not  parties  to  the  judg- 
ment sought  to  be  enforced.^ 

§1535(873).  Direction  of  Writ;  Distinetion.  —  ^1  distinctmiM 
to  be  observed  between  a  misdirection,  by  being  directed  to  the  wrong 
persons,  and  a  direction  to  the  right  persons  by  an  erroneous  name. 
In  the  former  case  the  writ  may  be  superseded  on  motion,  while  in 
the  latter  case  the  defect  must  be  relied  upon  in  the  return,  and  the 
objection  is  in  the  nature  of  a  plea  in  abatement.' 

§  1536  (874).  Direction;  Official  rather  than  Personal  Vame.  — It 
is  advisable  that  the  writ  to  officers  of  a  municipal  or  public  corp&n- 
Hon  to  perform  an  official  duty  should  be  directed  to  them  in  tbdr 
official  names,  as  "To  the  Mayor  and  Aldermen  of,"  &c.,  oniitting 
the  personal  names  of  the  officers,  as  this  course  precludes  ques- 
tions which  might  be  made  arising  from  a  change  of  officers.'  Tie 
writ  must  be  directed  to  officers  in  their  proper  capacity. 

commanding  the  levy  of  taxes  to  pi^  the  followed,  Glencoe  v.  People,  78  DI.  3S2. 

judgment,  was  directed  ''To  the  Ala^or  But  a  peremptoi^  writ  of  mandama 

and  Aldermen"  of  the  city.    Theobjec-  against  a  municipal  corporation  was 

tion  was  made  that  the  writ  ought  to  said  to  be  governed  by  difterent  prin- 

have  been  directed  to  the  city  by  its  ciples,  and  must  be  served  upon  these 

corporate  title,  but  the  objection  was  persons  composing  the  oouncfl  at  the 

not  sustained.     The  view  of  the  Su-  time  of  service.    Ih. 
preme  Court  was,  that  since  the  affairs        ^  Labette  Coimty  v.  Moulton,  112 

of  the  city  were  managed  by  the  mayor  U.  S.  217;  Cherokee  County  v.  Wilson, 

and  aldermen  composing  the  city  coun-  109  U.  S.  621.    Same  principle,  Farns- 

cil,  which  had  the  sole  power  to  levy  worth  v,  Boston,  121  Mass.  173.  See 

and  collect  taxes  and  provide  for  the  People  9.  Raymond,  186  Ul.  407.    A 

payment  of  the  debts  of  the  corp)ora-  writ  of  mandamus  to  compel  a  dty  to 

tion,  the  writ  was  well  enough  directed,  levy  and  collect  taxes  to  pay  judg- 

The  exact  language  of  the  court  is:  ments  should  be  addressed  to  the  city 

"The  point  that  the  writ  was  mis-  council,  since  it  has  supervision  of  the 

directea  is  not  well  taken,  —  the  direo-  levying  and  collection  of  taxes.  State 

tion  was  substantially  correct"    There  v,  Norvell,  80  Mo.  App.  180. 
can,  we  think,  be  little  doubt  that  the        *  Rex  v.  Smith,  2   M.  db  S.  598; 

writ  could  have  been  properly  directed  Reg.    v.  Ipswich,  2  Ld.  Raym.  1232, 

to  the  corporation  by  its  corporate  title;  1239;    s.    c.    2   Salk.    435;    Rex  v- 

and  as  the  duty  was  a  corporate  one,  Norwich,  1  Stra.  55;  WHlc.  388,  pL 

though  to  be  performed  by  the  council,  131. 

the  direction  of  the  writ  in  such  a  case        '  Tapping  on*  MandamuSj  315.  317; 

to  the  corporation  bv  its  charter  name,  Louisville  v.  McKean,  18  B.  Mon.  9, 13; 

and  service  upon  tie  proper  officers,  infra,  §  1546;   State  p.  Elkinton,  30 

would  seem  to  be  an  equally  appro-  N.  J.  L.335;Beachyv.Lamkin,lI(iaho, 

priate  mode.  48;  State  v.  Gates,  22  Wis.  210;  Pw^ 

Writ  directed  to  the  Mayor  and  City  v.  BaconJl8  Mich.  247;  Stote  r.  Madh 

Council  is  good,  and  it  need  not  neces-  son,  15  Wis.  ^  Rex  v.  West  Ixwc,  3 

sarily  be  directed  to  the  corporation.  B.  A  C.  685;  Willc.  391,  pi.  140;  State 

People  V,  Bloomington,  63  lU.  207;  v.  New  Orleans,  35  La.  An.  68;  State 
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§  1537  (875).  Service  of  the  Writ.  —  The  writ  must,  as  we  have 
fleeOi  be  directed  to  those  who  are  to  execute  it,  or  do  the  thing  re- 
qmred,  and  it  must  be  delivered  to,  or  served  upon,  those  who  are  to 
make  the  return.^  Whether  the  writ  be  directed  to  the  corporation 
or  to  the  council,^  the  service  ought  in  our  opinion  to  be  made  upon 

9.  Wniiams,  110  Tenn.  549.  (The  pro-  ofiBoer  to  whom  the  writ  is  directed 
ceeding  does  not  abate  because  of  the  and  to  whom  it  is  actually  delivered,  and 
duuge  of  officials.)  all  the  court  can  do  is  to  compel  a  re- 

in Regioa  v.  Eye,  9  A.  &  £.  676,  turn;  and  if  the  mayor  makes  a  return 
where  ^e  mayor  and  assessors,  under  contrary  to  the  votes  of  the  majority 
the  Eof^sh  Municipal  Corporations  concerned,  it  is  at  his  peril,  and  he  may 
Aet,  had  expunged  the  name  of  the  be  pimished  by  information  in  the 
relfttor  from  the  burgess  roll,  and  the  King's  Bench.  Rex  v.  Abington,  2 
relator,  at  the  next  term,  obtained  a  Salk.  431;  lb,  699*  Stephens'  Nisi 
rale  for  a  mandamtis  to  the  mayor  (the  Prius,  2326.  Accordingly,  it  has  also 
proper  officer  under  the  act)  to  insert  been  held  that  if  the  wnt  be  directed 
Iiis  name,  the  court  made  the  rule  to  a  corp)oration,  it  ought  to  be  served 
abeohite,  directing  the  mandamta  to  upon  the  mayor.  Rex  r.  Exeter,  12 
the  mayor  generally,  notwithstanding  Mod.  251.  So,  on  a  mandamus  to  elect 
that  tlie  mayor,  wno  had  expuneed  a  derk^  it  was  decided  that  the  writ 
the  name,  had  ceased  to  be  mayor  oe-  should  be  delivered  to  the  mayor,  as 
fore  the  rule  nisi  was  obtained,  that  the  most  visible  part  of  the  corporation, 
DO  application  had  been  made  to  the  notwithstanding  the  power  of  election 
inayor  then  in  office,  and  that  the  year  was  in  the  common  council.  Regina 
to  which  the  buigess  list  belonged  had  v.  Chapman,  6  Mod.  152.  (See  State 
^icpired  before  making  the  rule  abso-  v.  Milwaukee,  22  Wis.  397.)  In  another 
ute.  In  one  case  in  England,  where  case  it  was  held  that  personal  service  on 
t  was  doubtful  whether  the  last  mayor  the  town  derk  of  a  peremptory  writ  to  the 
^  power  to  hold  over,  the  court  corporation  was  sufficient  to  found  an 
leered  that  the  writ  should  be  di-  application  for  an  attachment.  Rex  v, 
2cted  to  the  lale  mayor^  without  speci-  Fowey,  4  D.  &  R.  614.  It  seems  that 
^  his  name.  Willc.  389,  pi.  133.  an  attachment  may  be  granted  against 
^^ndamus  may  be  directed  to  a  (^  a  mayor,  on  affidavits  that  the  wnt  has 
<^  officer  to  compel  him  to  perform  been  left  at  his  house,  he  having  kept 
16  duties  of  his  office;  he  cannot  defend  out  of  the  way  to  avoid  it.  Rex  t;. 
'^  letting  up  that  he  is  not  in  possession  Tooley,  12  Mod.  312;  Willc.  450.  At 
his  office  ae  jure.  Kelly  v,  Wimberly,  common  law  the  return  to  a  writ  of 
Miss.  548.  mandamus  to  a  corporation,  being  an  act 

*  Rex  p.  Hereford,  2  Salk.  701;  Rex  to  be  entered  of  record,  it  need  not  be 
I>erby,  lb.  436;  Pees  v.  Leeds,   1   under  the  seal  of  the  corporation,  or 

itk.  640.  See  People  v.  Guggenheimer,  signed  by  the  head  or  other  officer  of 
N.  Y.  App.  Div.  399.  Service  upon  the  corporation,  for  at  common  law  no 
board  of  county  conmussioners  in  officers  are  obliged  to  sign  their  returns. 
diana  may  be  made  upon  the  presi-  Rex  v.  Exeter,  1  Ld.  Raym.  223;  Rex 
nt  without  service  on  the  other  mem-  v.  Clark,  2  Ld.  Raym.  848;  lb.  849; 
rs.    ClfiU'ke  County  v.  State,  61  Ind.   Rex  v.  Wigan,  3  Burr.  1645;  Grant  on 

Corp.  63^  228,  229. 

*  Supra,  S§  1532,  1536.  On  this  ^  In  this  country  the  mode  of  service 
^ect  some  decisions  have  been  made  is  usually  prescribed  by  statute.  State 
Eni^and  which  seem  to  the  author  to  v.  Mineral  Pt.,  22  Wis.  396,  construing 

inapplicable,  at  least  in  their  full  the  statute  of  Wisconsin  to  require 
bent,  to  our  municipal  corporations,  the  board  of  8upcr\n8or8  to  be  served 
IU8,  it  is  held,  that  where  a  mandami«  by  leaving  the  ori^nal  writ  of  man- 
directed  to  the  "mayor,  &c.,"  the  damns  wiUi  the  chairman,  and  a  copy 
\yoT  alone  can  make  return,  and  the  with  each  of  the  supervisors.  In  New 
tier  integral  parts  of  the  corporation  Jersey  (see  State  v.  Elkinton.  30  N.  J.  L. 
nnot  disavow  it.   The  reason  assigned  335),  the  writ  should  be  delivered  or 

that  the  court  cannot  refuse  the  shown  to  the  person  to  whom  it  is  ad- 

ayor's  return,  he  being  the  principal  dressed.   lb,    ''Service  of  the  writ  may 
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the  officers  who,  under  the  law,  have  the  power  to  do  the  act  oom- 
mandedy  and  against  whom  an  attachment  to  enforce  obedieDoe 
should  issue. 

§  1538  (876).  The  Return  and  8ubMq^ent  ProceodingB;  Sfltom; 
By  whom  made,  and  BequiaiteB.  —  The  return  to  the  aUemaJtm  wti 
must  be  made  by  the  corporation,  body,  officers,  or  persons  to  whom 
the  writ  is  directed;  must  state  facts  clearly,  positively,  and  widi- 
out  ambiguity  or  evasion;  if  it  traverses  the  facts  stated  in  the  writ, 
it  must  deny  or  answer  all  that  are  material,  or  it  may  aver,  in  ac- 
cordance with  the  rules  of  pleading,  other  facts  in  avoidance,  and 
such  facts  ''must  also  be  dearly  and  specifically  set  forth  in  the 
return  with  sufficient  certainty,  and  not  argumentatively,  inferen- 
tially,  or  evasively,  so  that  the  court  may  see  at  once  that  such 
facts,  if  established  or  admitted,  are  sufficient  as  the  alternative  for 
obedience  to  the  writ."  *  The  retiun  need  not  be  single,  but  may 
state  several  distinct  grounds  in  answer  to  the  writ,  and  it  is  enough 
if  any  one  of  them  be  sufficient,  that  is,  discloses  legal  reasons  why 
the  act  commanded  by  the  writ  should  not  be  performed.' 

§  1539  (877).  Betum  not  conclusive;  What  Oourae  open  to  Sa- 
spondsnt.  —  Under  the  statute  of  Anne,  or  similar  statutes  adopted 
or  enacted  in  most  of  the  States,  or  by  the  course  of  practice  therein, 

be  by  delivery  of  a  copy,  but  the  orig-  Douglas  v.  McLean,  25  Pa.  Super.  Ct.9. 
inal  ought  to  be  shown  to  each  party  The  mandatory  part  of  the  aJternative 
served  at  the  time  of  due  delivery  oi  writ,  if  certain,  may  be  ^neral,  but  Uie 
the  copy/'  Add.  on  Torts  (4th  fins,  return  must  be  minute  m  stating  facts, 
ed.),  1074;  R^.  v.  Birmingham  &  O.  H.  showing  why  the  i)arty  did  not  do  the 
Co.,  1  El.  A  Bl.  293.  Proper  mode  of  act  required.  Regina  v,  Southampton, 
making  return  by  county  justices  or  1  Ellis,  B.  &  S.  5.  Writ  directed  to  G. 
supervisors.  Lander  v.  McMillan,  8  and  others  as  Township  Committee; 
Jones  L.  (N.  Car.)  174;  McCoy  v.  Har-  a  return  by  them  as  lale  Township 
nctt  County,  4  Jones  L.  (N.  Car.)  180;  Committee  was  held  sufficient.  State 
People  V.  San  Francisco,  27  Cal.  655.  v.  Griscom,  3  Halst.  (N.  J.)  136.  Equi- 
^  Commonwealth  v.  Allegheny  table  defence  to  the  demands  of  tlie  re- 
County,  37  Pa.  St.  277, 279,  ;)crfAomp-  lator,  and  mode  of  assertmg  it.  Neuae 
soriy  J.,  where  the  principle  is  well  illus-  River  Nav.  Co.  v.  Newbeme,  6  Jonefl 
trated  and  appli^;  People  v.  Baker,  Law  (N.  Car.),  204.  Mandamui  not 
35  Barb.  (N.  Y.)  105;  WiUc.  401-409;  allowed  where  the  right  was  merely 
Loute  i;.  Allegheny  County,  10  Pittsb.  equitable.  R^ina  v.  Balby  A  W.  Tp. 
L.  J.  241;  8.  'c.  2  Pittsb.  R.411;  Road  Trs.,  16  Eng.  La^  A  Eq.  276;  22 
Pollock  V.  Lawrence  County,  7  Pittsb.  L.  J.  Q.  B.  164. 
L.  J.  373;  8.  c.  2  Pittsb.  R.  137;  «  Rex  v.  Norwich,  2  Ld.  Ra}Tn. 
Tallapoosa  v.  Tarver,  21  Ala.  661;  1244;  s.  c.  2  Salk.  436;  R^.  v.  Pom- 
Commonwealth  V.  Pittsburgh,  34  Pa.  fret,  10  Mod.  107;  Rex  r.  Gunbridge, 
St.  496;  State  v.  Madison,  15  Wis.  30;  2  T.  R.  461;  Rex  p.  York,  6  T.  R. 
Grant  on  Corp.  228-240;  Williams  v.  495;  Wright  v.  Fawcett,  4  Burr.  2044; 
New  Haven,  68  Conn.  263;  Chicago  v.  Legg  v,  Annapolis,  44  Md.  203.  See 
Poople,  1 16  111.  App.  564,  afTd  215  111.  People  v.  Logan  County,  63  ID.  374, 
235;   State  v,  Allison,   155  Mo.  325;  as  to  what  return  may  be  made. 
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;  return,  if  false  infacty  is  not  conclusive  in  the  mandamus  proceed- 
;,  and  the  relator  or  prosecutor  is  not  driven  as  at  common  law  to 
J  action  on  the  case  for  a  false  return,  but  may  directly  contest  the 
tth  of  the  return.^  It  may  be  stated  to  be  generally  true  in  this 
Mtry,  that  upon  service  of  the  alternative  writ  the  respondent,  or 
rty  to  whom  it  is  directed,  may  either  (1)  obey  the  command  of 
;  writ  and  show  that  fact;  or  (2)  he  may  object  to  the  WTit  for 
Tects  therein,  and  move  to  quash  or  supersede  the  same;  or  (3)  he 
ly  demur  to  the  writ;  or  (4)  traverse  in  the  return  the  facts  set 
th  in  the  writ;  or  (5)  aver  in  the  return  other  facts  b>'  way  of 
ifession  and  avoidance  of  the  facts  stated  in  the  writ.-  And  the 
ues  of  law  and  the  issues  of  facts  thus  presented  will  be  disposed 
according  to  the  statutes  and  the  practice  of  the  court.^ 

n540  (878).  Peremptory  Writ;  When  issued;  How  obeyed.  —  If 
J  return  to  the  alternative  writ  be  disallowed  as  insufficient  in 
ff  or  if  the  facts  averred  in  the  return  be  found  and  adjudged 
true,  a  peremptory  writ  will  he  issued,  which,  as  its  name  implies, 
[uires  to  be  obeyed,  and  it  cannot  be  disobeyed  on  any  ground 
ich  might  have  been  urged  in  resisting  the  application  for  the 
t>  While  it  is  true  that  the  general  rule  is  that  no  return  can  be 
de  to  the  peremptory  writ  except  obedience,  yet  a  subsequent 
d  statute,  forbidding  obedience  or  making  obedience  impossible, 
I  from  necessity  be  a  sufficient  return.*    If  the  defendants  have 

Maddox  v.  Graham,  2  Met.  (Ky.)   lator  may  demur  to  the  return.     Ih. 
60;  Angell  &  Ames  Corp.,  §§  727,  Or  jilead  to  and  controvert  the  facts 
People  V.  Hudson,  6  Wend.  (N.  stated  therein.     Maddox  v.  Graham, 
559;  People  v.  Finger,  24  Barb.  2  Met.  (Ky.)  56,  08;  People  v.  Metro- 
Y.)  341;  Sclma  A  G.  R.  Co.,  In  re,  politan  Pol.  Board,  26  N.  Y.  316:  State 
Ja.  230.  V.  Jones,  10  Iowa,  65;  Fowler  v.  Pierce, 

Commonwealth  v.  Allegheny,  2  Cal.  165;  9  Anne.  chap.  xx.  §§  1,  2; 
ttty,  37  Pa.  St.  277.  279;  Same  v.  Grant  on  Corp.  228-240;  People  v, 
e.  Ih.  237,  opinion  of  Woodward^  J. ;  Logan  County,  63  111.  374.  This  section 
3mg  on  MandamuSy  347:  Tarver  of  the  text  cited  with  approval  in  St. 
illapoosa,  17  Ala.  527;  Common-  Louis  v.  Green,  7  Mo.  App.  468. 
th  V.  Lyndall,  2  Brew.  (Pa.)  425;  *  Stevens*  Case,  T.  Raym.  432;  Rex 
jr.Derby,  54Me.95.  The  statute  v.  Norwich,  2  Ld.  RaArm.  1244,  1245; 
Anne,  chap  xx.,  is  not  in  force  in  People  v.  Seymour,  6  Cow.  (N.  Y.)  579; 
ima.  Tallapoosa  v.  Tarver,  21  Conmionwealth  v.  Pittsburgh,  34  Pa. 
S61.  Nor  in  Maryland.  Harwood  St.  496;  Weber  v.  Zimmerman,  23  Md. 
arshall.  10  Md.  451.  45;  People  v.  Richmond  County,  28 

1  application  for  a  mandamus  N.  Y.  112;  People  v.  Woodbury,  88 
i8t  the  common  council^  they  may  N.  Y.  App.  Div.  443. 
in  question  the  constitutionality  *  Sedberry  v.  Chatham  County,  66 
I  act  which  legislates  them  out  of  N.  C.  486,  492;  Bayne  v.  Jenkins,  Ih, 
.  State  V.  Newark,  40  N.  J.  L.  356.  See  Preferred  Tontme  Mercan- 
tile Co.  V.  Secretary  of  State,  133  Mich. 
Silverthom  v.  Warren  R.  Co.,  33  395. 
.  L.  173.    The  prosecutor  or  re- 
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appeared  to  a  rule  or  notice  of  an  application  for  a  maniamui^  and 
have  been  heard,  and  there  is  no  controversy  in  respect  to  the  tacts, 
and  the  right  of  the  relator  is  clear,  a  peremptory  writ  may,  in  the 
discretion  of  the  court,  be  issued  in  the  first  instance}  Thus,  where 
a  specific  duty,  e.  g.,  the  levy  of  a  special  tax,  required  to  be  pe^ 
formed  by  public  officers  at  a  prescribed  time,  is  omitted  to  be 
performed  without  a  reason,  or  for  a  reason  merely  colorable,  a  pe^ 
emptory  mandamus,  without  a  previous  alternative,  may  be  issued  ' 
in  the  first  instance,  if  the  defendant  have  previously  appeared  to 
a  notice  or  rule  commanding  the  duty  to  be  performed  forikwiih} 
So,  where  the  plaintiff's  claim  has  been  reduced  to  a  judgment,  a 
peremptory  writ  may,  in  a  proper  case,  be  awarded  in  the  first 
instance.'  i 

§  1541  (879).  Form  of  Peremptory  Writ.  —  It  has  been  fre- 
quently declared  to  be  a  well-settled  principle  that  the  perempbrji 
writ  must  conform  strictly  to  the  aUemative,  and  cannot  be  limited  or 
varied.^    It  may  be  doubted  whether  even  the  older  cases  warrant 

^  Knox   County   9.    Aspinwall,    24  writ  will  issue  only  when  it  appears 
How.  (U.  S.)  376;  Jennings,  In  re,  6  that  the  law  specially  en  joins  uplm  the 
Cow.  (N.  Y.)  518, 529j  Rogiers,  In  re,  7  defendant  the  performance  of  the  act 
Cow.  526;  State  v,  Elkmton,  30  N.  J.  L.  which  it  is  sought  by  the  writ  to  oom- 
335;  Harkins  v.  Senoerbox,  2  Minn.  pel.    State  v,  Whipi)le,  60  Neb.  650. 
344;  Clarke  County  9.  Paris,  W.&K.R.  Mandamus    cannot    issue   to  compel 
Tump.  Co.,   11   6.  Mon.  (Ky.)   143;  the  issuance  of  a  certificate  of  dectioD 
Attala  Co.  Board  of  Pol.  v.  Grant,  17  where  there  are  disputed  facts  to  be    . 
Miss.  77;   People  9.   Lindenthal,  173  determined  before  the  relief  can  be 
N.Y.  524;  People  9.  Harwick,48N.  Y.  granted.     People  v.  Vandervoort,  52 
App.Div.559;  Forty-second  Street,  M.  N.  Y.  App.  Div.  283. 
A  St.  N.  R.  Co.  V.  Collis,  24  N.  Y.  Misc.        «  Knox   County   9.    AspinwalL  24 
321;  People  v.  Fronune,  30  N.  Y.  Misc.  How.  376;  Horton  v.  State,  60  Neb. 
323;  Mackin  v.  Portland  Gas  Co.,  38  701;  In  re  Uvalde  Asphalt  Paving  Co., 
Oreg.  120;  Hebb  9.  Cayton,  45  W.  Va.  33  N.  Y.  Misc.  699.    The  court,  in  hi 
578.    So,  if  no  return  be  made  to  an  discretion,  may  order  an  altcntatiTe 
alternative    writ,    the    court,    instead  mandamus  on  m Airing  a  rule  to  ahow 
of    proceeding    by    attachment,  ^  may  cause  absolute.     A  peremptory  mow- 
direct   the  peremptory   writ   to  issue,  damus  is  allowed  in  the  first  instance 
State  V.  Jones,  1  Ired.  L.  (N.  Car.)  129;  only  when  the  legal  right  is  dear,  wben 
Peoplep.  Pearson.  4111. 271.  Aperemp-  the  facts  are  not  in  dispute,  and  the 
tory  writ  in  the  nrst  instance  is  proper  matter  is  of  public  and  urgent  interest, 
only  when  the  right  of  the  relator  is  Hugg  v.  Camden,  39  N.  J.  L.  620. 
clear  and  unquestionable.     People  9.        •  Lutterloh  v.  Cumberland  County, 
Greene  County,  64  N.  Y.  600.    Where  65  N.  C.  403.     The  practice  in  the 
the  facts  are  not  in  dispute,  the  right  Eighth  Federal  Judideu  Circuit  is  in 
clear,  and  the  matter  one  of  public  general  not  to  award  a  peremptory  writ, 
interest  in  relation  to  an  oflScer  having  in  the  first  instance,  even  to  juagm/ail 
a  short  term,  a  peremptory  writ  may  creditors. 

properl V  issue.  State  v.  Hudson  County,        *  State  r.  Kansas  City  Police  ComH 

35  N.  }.  L.  269.    So  on  the  direction  80  Mo.  App.  206;  State  9.  Haverly,  82 

of  the  court  after  fuU  hearing  on  the  Neb.  767;  Tapping  on  Mand,  305^403; 

rule  to  show  cause.    Cleveland  v.  Jer-  1   Redf.  Railways,   649;  EQ^  £xtr. 

sey  City,  39  N.  J.  L.  629.  Perempto^r  Remedies^  chi^.  ix.,  dted  by  Fdgft^ 
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flo  broad  and  unqualified  a  statement  of  the  general  rule;  but,  if  so, 
tiie  nile  in  modem  times  has  been  relaxed,  and  the  better  view  is 
that,  within  reasonable  and  proper  limits,  by  amendment  of  the 
alternative  writ  or  otherwise,  the  peremptory  writ  may  be  moulded 
so  as  to  effectuate  justice.  While  the  general  conmiand  of  the  per- 
emptory writ  must  be  the  same  as  the  alternative,  it  may  vary  in 
unsubstantial  matter  of  detail,  particularly  where  the  variation  is  to 
the  ease  of  the  respondent.^ 

§  1542  (880).  When  Peremptory  Writ  not  issued;  When  aet  aside. 
—Although  the  return  to  the  alternative  writ  is  insufficient,  yet, 
if  upon  the  whole  case  it  clearly  appears  that  the  relator  is  not  en- 
titled to  the  advantage  which  the  peremptory  writ  would  give  him, 
the  court  will  not  issue  it.^  If  issued,  it  may,  on  motion,  be  set  aside, 
on  proof  that  it  was  unfairly  or  improperly  obtained,  or  commands 
the  performance  of  an  illegal  act.'  If  when  issued  it  is  not  fully  and 
effectually  obeyed,  the  relator  may  oppose  the  motion  to  file  the 
return.* 

§1543(881).  How  Obedience  is  enforced;  Attachment.  —  Obedi- 
ence to  the  peremptory  writ  is  enforced  by  attaching  the  persons  guilty 
of  the  disobedience  for  contempt.'  If  a  Corporation  make  no  return 
to  a  writ  duly  issued  and  served,  the  attachment  issues  against  the 
UMiividuals  guilty  of  the  contempt  in  their  natural  capacity .•   If  the 

K  m  People  v,  Dutchess  County,  58  »  People  v.  Everett,  1  Caines  (N.  Y.), 
J-  Y.  152,  where  the  authorities  upon  8;  Weber  v.  Zimmcnnan,  23  Md.  45; 
«ie  proper  form  cf  the  writ,  and  as  to  State  v.  Johnson  County,  12  Iowa,  237. 
^^'iance  between  the  alternative  and  *  Reg.  t;.  Ipswich,  2  Ld.  Raym. 
^emptory  writ,  are  collected  and  re-   1232,  \2^. 

lewed  in  a  learned  and  able  opinion  *  Commonwealth  v,  Taylor,  36  Pa. 
"hkh  will  not  fail  to  commend  itself  St.  263,  which  contains  C.  J.  Lowrie^s 
^  the  enlightened  judgment  of  the  bar.  address  on  behalf  of  the  Supreme 
*  People  V.  Dutchess  County,  58  Court  of  Pennsylvania  to  the  members 
.  Y.  152:  United  States  v.  Union  Pac.  of  the  municipal  council  of  Pittsburgh, 
.  Co.  4  Dillon,  479;  s.  c.  91  U.  S.  343;  attached  for  contempt  for  not  levying 
Jite  0.  Joplin  Water  Works,  52  Mo.  as  commanded  a  tax  to  pay  creditors. 
pp.  312.  Fiuther,  as  to  amendments ,  Loute  v,  Allegheny  County.  10  Pittsb. 
e  supra,  i  1532,  and  cases  cited  in  the  Leg.  J.  241;  8.  c.  2  Pittsb.  K.  411.  See 
»te8.  The  liberality  of  modem  legis-  also  Ball  v.  Wright,  115  Ga.  729;  People 
bionand  practice  in  respect  of  amend-  v.  Brice,  62  N.  Y.  App.  Div.  593;  An- 
ents  extends  to  and  pervades  the  gell  &  Ames,  §  730;  Willc.  448.  A 
ooedure  in  mandamiis,  which  is  municipal  corporation  cannot  be  guilty 
unilated  to  the  practice  and  pro-  of  contempt;  the  contempt  is  that  of 
sdings  in  ordinary  actions.  individuals,   as,   e.  g..   the  municipal 

•  Willc.  444,  pi.  303,  citing  Rex  v.  officers.     Bass  v.  Shakopee,  27  Minn. 
Lmpion,  1  Sid.  14;  Rex  v.  Axbridge,   250;  Davis  v.  New  York,  1  Duer,  451; 
Ck>wp.  523;  Rex  v.  Griffiths,  3  B.  A  London  v.  Lynn  Regis.  1  H.  Bl.  206. 
d.  735;  Legg  t^.  Annapolis,  44  Md.        •  Mills'  Case,  T.  Raym.  152. 
3;  supra,  $  1504. 
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writ  be  directed  to  several  persons  in  their  natural  capadties,  unless 
all  join  in  the  return,  the  attachment  must  go  against  all,  though 
such  as  were  willing  to  do  the  act  conmianded  will  not  be  punished. 
But  where  the  writ  is  directed  to  a  corporation  by  name,  the  attach- 
ment should  issue  against  the  guilty  only,  not  against  those  who 
have  done  all  within  their  power  to  obey  the  writ.^ 

§1544(882).  Attachment,  how  obtained;  Practice.  —  The  aj^pli- 
cation  for  an  attachment  b  by  motion  for  a  rule  nisi,  founded  upon 
aflSdavits,  which  gives  the  defendant  an  opportunity  to  show  cause.' 
But  the  rule  is  here  often  dispensed  with,  and  upon  a  clear  showing 
that  the  writ  has  been  served,  and  that  the  disobedience  is  wilful, 
or  the  contempt  gross,  an  attachment  may  be  issued  at  once. 

§  1545  (883).  State  Court  injunction  no  Excuse  if  Federal  Ooort 
first  acquired  Jurisdiction.  —  The  defendants  cannot,  on  being  at- 
tached for  disobedience  of  a  peremptory  mandamtis,  issued  by  a 
Federal  court,  excuse  or  justify  such  disobedience  by  showing  that 
they  have  since  been  enjoined  by  a  State  court  from  doing  the  act 
commanded  by  the  former  court.* 

§  1546  (884).  Judgment/ in  Mandamus;  Abatement;  Ohanga  of 
Membership ;  Public  Officer.  —  A  change  in  the  membership  of  amur 

1  Bailiffs  of  Brigenoth,  2  Stra.  808;  a  sufficient  tax  had  been  levied,  and 
Rex  V,  Salop,  Buller's  N.  P.  198,  201;  the  lists  placed  in  the  hands  of  the  col- 
New  Sarum,  Comb.  327.  lecting  officer.    Johnston  v.  Cieaveland 

^  Tidd's  Prac.  484;  Chaunt  v.  Smart,  County,  67  N.  Car.  101.  Discretion  of 
1  B.  &  P.  477.  Under  the  practice  at  officers  as  to  raising  part  by  taxatioD 
common  law,  an  attachment  is  not  and  part  by  the  issue  of  bonds,  lb. 
granted  for  not  making  a  return  to  the  See  oedberry  v.  Chatham  County,  66 
peremptory  writ  on  the  day  assigned,   N.  Car.  486. 

but  it  18  granted  after  a  peremptory  rule  *  Riggs  v.  Johnson  County,  6  Wall 
to  return  the  writ.  Rex  v.  Fowey,  4  (U.  S.)  166;  Lansing  v.  County  Ttcm- 
D.  &  R.  614;  Coventry's  Case,  2  Salk.  urer,  1  Dillon  C.  C.  522;  Waahingua 
429;  Willc.  449.  If  there  has  been  no  County  v.  Durant,  9  Wall.  (U.  S.)  415; 
service  of  the  writ  according  to  law,  an  Davenport  v.  Lord,  lb.  409;  Seibert  p. 
attachment  for  contempt  will  not  be  Lewis,  122  U.  S.  284;  st^pra,  §  1512, 
issued.  Stat«  v.  Mineral  Pt.,  22  Wis.  note.  A  town  treasurer,  who  haa  col- 
396.  If  a  ''town  council"  to  which  a  lected  the  money  due  a  judgment 
mandamus  is  directed  adjourn  the  cor-  creditor,     cannot    be    compelled   by 

e orate  assembly  to  prevent  a  return  mandamus  to  pay  it  to  the  creditor 
eing  made,  the  memoers  will  be  pun-  while  enjoined  at  the  suit  of  another, 
ishable  for  contempt.  Regina  v.  Heath-  State  v.  Kispert^  21  Wis.  387. 
cote,  10  Mod.  49, 56.  To  a  rule  to  show  Courts  of  equity  will  not  ordinarily  in- 
cause  why  officers  of  a  county  should  terfere  by  injunction  to  stay  proceed- 
not  be  attached  for  contempt  in  not  ings  upon  a  writ  of  mandamus.  Co- 
levying  as  commanded  a  tax  sufficient  lumbia  County  v.  Bryson,  13  Fla.  281* 
to  pay  the  plaintiff's  claim  against  a  Index  —  Equity;  Injunction, 
county,  it  was  held  a  good  answer  that 
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icipal  council,  pending  proceedings  in  mandamus  against  the  coiin- 
il,  does  not  abate  the  proceedings;  and  where  such  a  change  oc- 
unedy  and  the  new  members  were  made  parties,  and  afterwards 
peremptory  writ  ordered,  this  was  regarded  as  in  effect  a  judg- 
lent  against  the  corporation,  and  binding  upon  the  councilmen  in 
ffice  at  the  time  of  its  rendition,  and  whose  duty  it  was  to  execute 
L^  But  a  judgment  in  mandamus,  ordering  the  performance  of  an 
fficial  duty,  by  a  public  officer  who  had  ceased  to  be  such  officer 
lefore  the  judgment  was  entered,  is  void,  and  does  not  bind  his 
uccessor  if  the  latter  be  not  made  a  party  to  the  proceeding  and 
lave  due  notice  thereof  and  opportunity  to  be  heard.*  Strangers 
ire  neither  bound  nor  estopped  by  a  peremptory  writ  of  mandamus.* 

>  Maddox  v.  Graham,  2  Met.  (Ky.)  held  that  if  the  mayor  and  part  of  the 
i6,  63,  71.  Approved,  Leavenworth  council  go  out  of  office  after  tne  altema- 
>>unty  V,  Sellew,  99  U.  S.  624;  Louis-  tive  writ  b  served,  their  duties  devolve 
ille  V.  McKean,  18  B.  Mon.  (Ky.)  9, 13;  on  their  successors,  and  that  theperemp- 
)tate  V.  Canfield,  40  Fla.  36;  Utter  v:  torvwrit  maybe  directed  to  the  mayor 
*VankIin,  7  Ariz.  300.  Duty  to  repair  and  council  generally .  Approved  by 
fridoe.  Brunswick  v.  Bath,  90  Me.  479.  the  Supreme  Court  of  the  United  States, 
[n  Louisville  v.  McKean,  18  B.  Mon.  Leavenworth  County  v.  Sellew,  99 
Ky.)  9,  the  city  of  Louisville  was  held  U.  S.  624;  supra,  §§  1520,  1521. 
entitled  to  prosecute  an  appeal  in  its  Where  a  writ  is  ordered  against  the 
lame  from  a  proceeding  in  mandamita  board  qf  commissumers  of  a  county ,  and 
igainst  the  mayor  and  the  members  of  there  is  a  change  of  membership  after 
he  council  of  the  city.  In  thus  hold-  the  writ  is  awarded  and  before  it  is 
nir.  the  court,  bv  Simpson,  J.,  remarks:  served,  it  must  be  obeyed  by  those  who 
'Tne  act  theV  [the  mayor  and  council]  compose  the  board  at  the  time  when 
irere  required  to  perform  was  a  corpo-  the  duty  to  act  arises.  Peagram  t;. 
rate  act.  The  juagment  against  them  CleaveUmd  County,  65  N.  Car.  114; 
ihould,  therefore,  be  regard^  as  having  8upr(if  §  1521. 

wen  rendered  against  them  in  their  '  Secretary  of  the  Interior  v,  Mc- 
3orporate  character.  Indeed,  the  pro-  Garrahan,  9  Wall.  (U.  S.)  298,  313. 
xediog  should  properly  have  been  In  such  a  case  the  officer  is  treated  as 
Igainst  tho  corporation,  or  against  the  the  real  defendant,  and  notice  to  him, 
general  council,  as  that  body  repre-  actual  or  constructive,  is  essential  to 
lented  the  corporation.  If  it  should  be  jurisdiction.  Per  Cliffordf  J.  lb.  See 
regarded  as  a  proceeding  against  the  supra,  §§  861  a,  861  o.  See  Regina  v. 
siaypr  and  general  councU  individually,  Eye,  9  A.  &  E.  676;  State  v.  Gates,  22 
the  judgment  might  have  been  unavail-  Wis.  210;  Beachy  v.  Lamkin,  1  Idaho, 
ing  if  they  had  not  been  in  office  at  48;  State  t;.  Madison,  15  Wis.  30;  State 
the  time  it  was  rendered;  and  might,  v.  Elkinton,  30  N.  J.  L.  335;  Seymour 
therefore,  have  been  made  ineffectual  v.  Nelson,  11  App.  D.  C.  58;  Fox  v. 
by  their  resignation  during  the  pen-  Trinidad  Waterworks  Co.  7  Colo  App. 
iency  of  the  motion.  But  regarding  401;  State  v.  Board  of  Canvassers,  32 
it  B8  a  proceeding  against  the  corpo-  Mont.  13;  People  v.  Morton,  156  N.  Y. 
ration,  it  would  be  obligatory  on  the  136;  French  v.  State  Senate,  146  Cal. 
memberB  of  the  general  council  in  office  604;  Parke  v.  Hays,  11  Colo.  App.  415; 
It  the  time  of  its  rendition;  and  it  People  v.  Lantry,  40  N.  Y.  Misc.  428. 
irould  not  assume  the  character  of  a  In  Schrader  v.  State,  157  Ind.  341,  it 
proceeding  against  individuals,  unless  was  held  that  a  judgment  of  mandamus 
tt  became  necessary  to  issue  an  attach-  against  a  road  supervisor  to  issue  a 
oient  for  the  enforcement  of  the  judg-  road  tax  receipt  is  bmding  on  the  super- 
ment.  Therefore,  the  appeal  is  properly  visor's  successor  in  office, 
prosecuted  in  the  name  of  the  city.^'  '  Regina  v.  Heathcote,  10  Mod.  48, 
in  State  v,  Madison,  15  Wis.  30,  it  was  56;  s.  c.  Fort.  290;  Tapping,  403. 


i 


2726  MT7NICIPAL  CORPORATIONS  §  1546 

Error  and  Appeal  from  jtutgmerU  in  Henegan,  2  Strob.  (S.  Car.)  250;  nipn, 

Mandamus  ;  Supersedeas,    State  p.  Or-  §  1503,  note, 
leans  Par.  Dist.,  21  La.  An.  741;  United        Judgment  of  Federal  Circuit  Court 

States  V.  Addison,  22  How.  (U.   S.)  in  a  proceeding  for  mandamui  to  cany 

174;  Secretary  of  Int.  v.  McGarrahan^  into  effect  a  judgment  for  a  debt  is  a 

9  Wall.  (U.  0.)  298,  supra-  Louisville  ''final  judfpnerU  in  a  cwil  action'^  m\im 

V.  McKean,  18  B.  Mon.  (  ^y.)  9.  13;  the  meanmg  of  that  phrase  as  used  m 

suvray  §  1546;  Morris, /n  re,.  11  Gratt.  the  statutes  of  Congress  regulating  writs 

(Va.)  292;  Columbian  Ins.  Co.  v.  Wheel-  of  error  to  the  Supreme  Court  of  the 

right,  7  Wheat.  (U.S.)  534;  Tapping,  United  States,  and  such  order  is  review- 

397,  398,  and  cases  cited;  Moses,  chap,  able  in  error  if  the  whole  amount  of  tax 

xxxviii.;  reople  v.  Steele,  1  Edm..(N.  i .)  ordered  to  be  collected  is  sufficient  to 

Sel.  Cas.  505:  Milwaukee  &  M.  R.  Co.,  pve  the  United  States  Supreme  Court 

In  re,  5  Wall.  (U.  S.)  188;  People  o.  jurisdiction.     Davies  v.  Corbin,  112 

Richmond   County,    28   N.   Y.    112;  U.  S.  36;  Graham  p.  Folsom,  200  U.  & 

People  V.  Seymour,  6  Cow.   (N.  Y.)  248,  where  such  an  order  was  revieved 

579;  Chance  v.  Temple,  1  Iowa,  179;  by  the  Supreme  Court.    In  Engbai 

State  V,  Marshall  County,  7  Iowa.  186;  see  Act  7  &  9  Vict.  chsp.  Ixvii.,  printed 

Harwood  v,  Marshall,  9  Md.  83;  Black-  in   Rawlinson   Corp.   Appendix,  790; 

erby  v.  People,  10  lU.  266;  Pinckney  v.  15  &  16  Vict.  chap.  kzvi. 
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§  1550  (888).  At  Oommon  Law;  Statute  of  Anne.  —  In  England, 
^e  anrient  method  of  proceeding  against  those  who  exercised  any 
ynhlic  franchise  uithout  the  king's  granty  or  contrary  thereto,  was  by 
ie  writ  of  quo  warranto,  which  is  the  foundation  of  the  modem, 
Qore  convenient,  and  improved  remedy  by  information  in  the  nature 
'  a  ^  warranto}  In  the  ninth  year  of  the  reign  of  Queen  Anne,  the 
imous  remedial  statute  on  the  subject  of  informations  in  the  nature 
f  ^quo  warranto,  in  cases  of  usurpations  or  intrusions  into  the  offices 
^franchises  of  municipal  corporations,  was  passed.  In  substance, 
^s  statute  has  been  very  generally  re-enacted  in  this  country.^ 


*  Willc.  453;  Selwyn's  Nisi  Pnus, 
2;  2  Kyd  on  Corp.  395;  Angell  & 
^es,  chap,  xxi.;  Buller's  NiH  Prius. 
0;  3  Black.  Com.  262;  Stephens^ 
^  Pnus,  2429;  High  Extraor.  Rem. 
*p8.  xiii.,  xiv.     Ante,  chap.  i.  §  10. 

*  People  V.  Thompson,  16  Wend. 
•  •  Y.)  655.  The  cases  in  which  quo 
^^rroTito  lies,  and  the  nature  and  mode 

proceeding,  pleading,  practice,  and 
^gment,  will  be  found  discussed,  and 
^c  authorities  collected  by  the  reporter, 

a  valuable  note  to  People  v.  Richard- 
ti,  4  Cow.  (N.  Y.)  100-123;  infra, 
1567.  See  also  Stephens'  Nin  Pnus, 
^30-2480.  The  statute  of  9  Anne, 
^.  XX.,  does  not  extend  to  private 


corporations.  In  South  Carolina.  \he 
statute  of  9  Anne,  chap,  xx.,  is  in  force, 
and  usurpations  by  piiblic  corporations 
of  unautnorized  powers  may  be  tried 
upon  information.  State  t^.  Charleston, 
1  Mill  (S.  Car.)  Const.  R.  36,  approv- 
ing Rex  V.  Tenterden.  8  Mod.  114.  See 
also  State  v.  Christ  Ch.  Par.  R.  Com'rs, 
1  Mill  Const.  (S.  Car.)  55.  62.  In  Lau^ 
isiana.  Reynolds  v.  Baldwin.  1  La. 
An.  162.  In  Pennsylvania.  Common- 
wealth V.  Jones.  12  Pa.  St.  365;  Com- 
monwealth V.  Central  Pass.  R.  Co.,  52 
Pa.  St.  506;  9  Anne.  chap.  xx.,now  in 
force;  Commonwealth  v.  Cluley,  56 
Pa.  St.  270.  In  New  York.  People  v. 
Utica  Ins.  Co.,  15  Johns.  (N.  Y.)  358; 
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§  1551/  (889).  Same  Subject.  —  It  may  be  considered  as  settled 
that  where  any  public  trust  or  franchise  is  exercised  without  cadhoriiy, 
an  information  will  be  granted  for  usmping  it,  whether  it  be  a  prior 
franchise  of  the  crown  or  one  under  an  Act  of  Parliament  Thus, 
where,  by  private  Act  of  Parliament  for  enlarging  and  regulating 
a  port,  several  persons  were  appointed  trustees,  and  a  particular 
method  of  filling  vacancies  was  prescribed,  and  the  defendants  took 
upon  themselves  to  act  as  trustees  without  such  an  election  as  the 
statute  required,  leave  w^as  given  to  file  an  information  in  the  nature 
of  a  quo  warranto  against  them.^  The  same  doctrine  exists,  as  we 
shall  see,  in  this  country,  except  where  it  is  modified  or  controlled  by 
statute. 

§  1552  (890).  Mimicipal  Offices  and  PubUc  Franchifles.  ~  Undtf 
the  legislation  and  practice  in  the  different  American  States,  an  infor- 
mation in  the  nature  of  a  quo  warranto,  or  an  equivalent  dvil 
action,  is  the  appropriate  remedy  both  for  the  usurpation  of  mu- 
nicipal and  other  public  offices,  and  for  the  usurpation  of  a  public 
franchise.^    Thus  this  remedy  wiU  lie  to  test  the  right  of  a  mem- 

Attomey-General  v.   Same,   2   Johns,  common-law  jurifldiction  to  grant  writi 

(X.  Y.)  Ch.  371;  People  p.  Richardson,  of  qito  warrarUo  exists.    The  statute  of 

4  Cow.  (N.  Y.)  100.  101,  122,  133.    In  9  Anne,  chap,  xx.,  authorinng  the  »- 

MassachuseUs.    Goadard  v.  Smithett,  3  suance  of  the  vnrit  at  the  instance  of  a 

Gray  (Mass.),    116.     In  New  Jersey,  private    relator    was    never   in  force 

Stiite  V.  Patereon  A  H.  Tump.  Co^  21  there.    Painter  v.  United  States,  6  bi 

N.  J.  L.  9;  State  v.  Tolan,  33  N.  J.  L.  Terr.  505. 

195.    Information.    State  v.  Pritchard.        *  Rex  v,  Nicholson,  1  Stra.  299.  Sec 

36  N.  J.  L.  101.    Plea  RepHcaHm,  and  also  Rex  v.  Bedfoid,  1  Barnard.  242, 

Rejoinder,    State  r.  Crowell,  4  Halst.  280;  People  ».  Utica  Ins.  Co.,  15  Jolm 

(N.  J.)  390,   392;   76.  432.     In  Iouxl.  (N.  Y.)  358,  388;   BuUer's  Nid  Privt, 

Cochran  v.  McCIeary,  22  Iowa.  75.    In  210.     Various  instances  in  which  quo 

Ohio.   State  {*.  Cincinnati  Gas  <k  C.  Co.,  vxirranio    informations,    in    EngUnd, 

18  Ohio  St.  262.    In  Maine.    9  Anne,  have  been  exhibited  against  a  corporate 

chap.  XX.,  not  in  force;  Dane  v.  Derby,  officer,  to  show  by  ^mat  authority  he 

54  Me.  95.    Practice  in  that  State,    /o.  held  a  franchise  which  he  aasumw  to 

In  Wisconsin.    State  v.  Milwaukee  L.  exercise  in  his  official  capacity,  areool- 

S.  &  W.  R.  Co.,  45  Wis.  579.    Inlllinois.  lected    and    stated  in  Stephens'  A'ia 

•'Our  statute  is  a  substantial  if  not  Pritis,  2442,  2443. 
literal  copy  of  9  Anne,  chap,  xx.*'    Per        The  necessity  of  resorting  to  the 

»SVi>//,  J.,  in  People  v.  Waite,  70  111.  25.  remedyby^uoi£wrran/o  under  the  N.Y. 

In  Xttc  MiTico,  the  statute  of  9  Anne,  Code  cannot  be  evaded  by  disablinj 

chap.  XX.,  is  in  force.  Albright  v.  Terri-  one  from  entering  upon  an  office,  aod 

tory,  13  X.  Mox.  64.  then  claiming  that  because  he  has  not 

In  .\ctp  HampshirCy  the  statute  of  made  an  actual  entry  into  the  office, 

9    Anne,    ohap.  xx.,    is   not   followed,  the  action  will  not  lie.    People  p.  Ferria, 

MiH^lian  r.  Burholder,  73  X.  H.  113.    In  16  Hun  (N.  Y.),  219;  post,  \  1553. 
Tfnru-ssti\  neither  the  ancient  writ  of        *  Uniontown  r.  State,  145  Ala.  471; 

quo  wiirrnnto  nor  the  information  in  the  Garms  v.  People,   108   111.  App.  631; 

natun*of</M()  trarrrtn/o  was  ever  in  force.  Cochran  p.   McCIeary,   22   Iowa,  75; 

State  r.    MeConnell.    3   Lea   (Tenn.),  Bartlett  v.  State,   13  Kan.  99;   Rey- 

332;    State  r.   Standard   Oil  Co.,  120  nolds  v.  Baldwin.  1  La.  An.  162;  State 

Tenn.  S6.     In  Indian  Territory,  only  v.  Camden,  35  N.  J.  L.  217;  Sute  r. 
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ber  of  a  dty  council  to  a  seat  in  that  body,^  or  to  test  the  right 
of  a  person  to  preside  over  or  to  vote  in  a  meeting  of  a  municipal 
body.*     In  such  cases  equity  has,  ordinarily,  no  jurisdiction.* 

Oean,  39  N.  J.  L.  75;  arUe,  §§  514,  517,  ^   Quo  warranto  will  lie  to  test  the  va- 

ud  eases  cited,  §  1501 ;    Worthley  v.  lidity  of  a  franchise  or  privilege  of  a 

8(een,43N.  J.  L.  542;  Werts  9.  Rogers,  pubuc  service  corporation  to  use  the 

28  N.  J.  L.  480;    Demarest  v.  Wick-  city  streets;  see  ante^  §  1311.  and  cases 

bim,  63  N.  Y.  320;  People  v.  Hall,  80  cited.    See  also  People  v.  Chicago  Tcl- 

N.  Y.  117;   State  t;.  Davies,  12  Ohio  ephone  Co.,  220  111.  238;  State  v.  Des 

Gr.  Ct.  R.  218;  State  v.  Bingham,  14  Moines  City  R.  Co.,   135  Iowa,  694; 

OhioCir.  Ct.  R.  245;  State  v.  Dayton  Olathe  v.  Missouri  &  K.  Intcrurban  R. 

Ttwtion  Co..  18  Ohio  Cir.  Ct.  R.  490;  Co.,  78  Kan.  193;    Kavanaugh  v.  St. 

Bute  r.  Deliesseline,    1   McCord    (S.  Louis,  220  Mo.  496;   Thirteenth  &  F. 

Car.)  52;    State  t;.  Degress,  53  Tex.  Sts.  P.  R.  Co.  v.  Broad  St.  R.  T.  St.  R. 

387;  State  v.  Van  Brocklin,  8  Wash.  Co.,  219  Pa.  10;    Andel  v.  Duquesne 

657;  State  v.  Portage  Water  Co.,  107  St.  R.  Co.,  219  Pa.  635;    Lovejoy  v. 

Wia.  441;    Rex  v.  Williams,   1   Burr.  Duquesne  St.   R.  Co.,  219  Pa.  639; 

402;  8.  c.  2  Kenyon,  75.    At  common  Milwaukee  Elect.  R.  &  L.  Co.  v.  Mil- 

^  the  Attomey-^rcneral  has  the  right  waukec,  95  Wis.  39;  Linden  Land  Co. 

to  file  an  information,  for  the  usur-  v.  Milwaukee  Elect.  R.  &  L.  Co.,  107 

pfttion  of  an  ofBce,  in  the  name  and  Wis.  493;   Allen  v.  Clausen.  114  Wis. 

on  behalf  of  the  Commonwealth,  at  244;  State  v.  Milwaukee  Ind.  Tel.  Co., 

his  own  discretion,  and  the  coiut  has  133  Wis.  588;  Beloit,  D.  L.  &  J.   R. 

no  authority  to  ^ant  or  to  withhold  Co.  v.  Macloon,  136  Wis.  218;  State  v. 

jeave  to  file  it;  the  mention  of  relators  Milwaukee  Elect.  R.  &  L.  'Co.,   136 

i>  mere  surplusage,  and  docs  not  affect  Wis.  179. 

the  validity  of  the  information  of  the  *  Commonwealth  v.  Meeser,  44  Pa. 

form  of  the  judgment.   Commonwealth  St.  341;  s.  c.  Brightly's  Election  Cases, 

'.  Allen,  128  Mass.  308.    And  see  State  659.    See  State  v.  Collister,  27  Ohio 

\  Anderson,  45  Ohio  St.    196;   infra,  Cir.  Ct.  R.  529. 

i  1561.    Under  the  code  of  Georgia  the  *  Reynolds  v,  Baldwin,  1  La.  An. 

^t  ma^  issue  ''at  the  suit  of  some  162;   Cochran  v,   McCleary.  22  Iowa, 

lereon  either  claiming  the  office  or  in-  75,  referred  to,  arguendo,  witn  approval, 

erested    therein,'*    and  the    Supreme  in  Re  Sawyer,  124  U.  S.  200,  by  Gray, 

V>urtof  that  State  has  held  that  every  J.,  who  says,  *'The  Supreme  Cfourt  of 

itixen  is  sufficiently  interested  in  mu-  Iowa,  in  a  careful  opinion  delivered  by 

idi^d  offices  to  be  qualified  to  apply  Judge  Dillon,  has  adjudged  that  the 

«■  the  writ.    ChurchUl  v.  Walker,  68  right  to  a  municipal  office  cannot  be 

ra.  681;  infra,  §  1562,  note.  determined  in  ecjiuty  upon  an  original 

•  Ante,  chap.  xiii.  §  514.     But  see  take    jurisdiction.      Ih.    obiter;     ante, 

517;  People  v.  Galesburg,  48  111.  485;  §  517.    Re  Saw>'er,  124  U.  S.  200,  where 

ochran   v,   McCleary,   22   Iowa,   75,  the  learned  opinion  of  Mr.  Justice  Gray 

t/ed  in  Re  Saw>'er,   124  U.  S.  213;  deals  with  the  jurisdiction  and  office  of 

eople  V,  Rose,  211  111.  252;    Fort  v,  courti  of  equity  generally  and  of   the 

hompson,  49  rseb.  772;   Clark  v.  In-  Federal  courts  in  respect  of  the  removal 

tstate  Independent  Tel.  Co.,  72  Neb.  of  municijxil  and  public  officers.    Infra. 

$3;    Ward  v.  Sweeney,  106  Wis.  44;  cnap.  xxxi.^  as  to  remedy  in  equity  ana 

iatkle  V,  Wright,  13  Ind.  548;   Hag-  otherwise  m  respect  of  illegal  or  un- 

ar  p.  Heyberger,  7  Watts  &  Serg.  (Pa.)  authorized   con>orate  acts.    The  gov- 

H.  ernor  will  not  be  restrainwl  from  grant- 

Tke  holding  of  an  election  xmU  not  be  ing  a  comniission  to  an  officer  who  has 

}jained  by  a  court  of  equity,  since  quo  been    improperly    elected,    any    more 

vrranto  is  a  complete  remedy.    People  than   the  courts  would    restrain    the 

GaJesburg,  48  HI.  485;    t)ickey  v.  legislature  from  passing  an  unconstitu- 

Bed.  78  III.  261;   Darst  v.  People,  62  tional  act.    Grier  v.  Taylor,  4  McCord 


iv  for  that  reason,  in  proper  cases. 
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§  1553  (  891).  OnmuUtiTe  Statatoiy  Bemedies.  —  In  a  previous 
chapter  we  have  had  occasion  to  consider  when  statutes  promding 
special  proceedings  vrith  respect  to  municipal  elections  will  or  will 
not  be  held  to  oust  the  revisory  or  superintending  jurisdiction  of  He 
superior  courts  of  law  over  such  proceedings  and  elections;  and  we 
may  here  repeat  that  this  salutary  jurisdiction  should  not  be  deemed 
to  be  taken  away,  except  in  cases  where  the  legislative  intent  to  tius 
effect  is  plainly  manifest.^ 

bill    for  an    injunction.     Cochran  v,  last  died  regarda  as  in  conflict  with  the 

McCleary,  22  Iowa,  75."  Conimonwwth  v,  McCloakey,  2  Rairie 

In  the  caae  last  cited  which  involved  (Pa.),  369,  two  judges  dissenting;  ip- 
the  question  whether  under  the  legisla-  proved,  People  v.  Holden,  28  CaL  VQ; 
tion  of  Iowa  the  mayor  of  Iowa  City  or  ante,  §§  379-382;  Steele  v,  Martin,  ( 
the  president  of  the  city  council  had  Kan.  430:  post,  §  1592. 
the  right  to  preside  at  corporate  meet-  It  is  held  by  the  courts  of  aome 
ings,  and  the  further  question  whether  jurisdictions  that  where  the  dty  oood- 
the  remedy  was  by  quo  warranto  or  in  cil  is  given  power  to  decide  the  title  to 
equity,  DUlon,  J.,  delivering  the  opin-  an  ofnce,  but  the  statute  does  not  de- 
ion  of  the  court,  says:  ^'We  have  ex-  clare  such  power  to  be  exclusive,  the 
amined  the  English  and  American  ad-  remedies  by  contest  of  the  election 
judications  with  great  care,  to  see  before  the  dty  council  and  by  qw 
whether  the  remedy  by  quo  warranto  warranto,  or  information  in  the  nature 
would  lie  to  test  the  ri^t  of  a  person  of  quo  warranto,  are  concurrent.  State 
to  preside  over  a  pubhc  corporation,  v.  Anderson,  26  Fla.  240;  State  p. 
And  upon  the  subject  we  have  no  doubt.  Gates,  35  Minn.  385;  State  v.  Craig.  100 
The  authorities  are  uniform  to  the  point  Minn.  352;  State  v.  Cosgrave,  85  Neb. 
that,  to  determine  a  question  of  this  187;  Ex  parte  Heath.  3  Hill  (N.  Y.), 
character,  quo  warranto  is  the  proper,  42:  People  v.  Hall,  80  N.  Y.  117;  State 
if  not,  indeed,  the  only  legal  remedy,  v,  Kraft,  18  Orc^.  550;  State  v.  Morris, 
We  cite  some  of  the  more  pertinent  au-  14  Wash.  262;  State  v,  Kempf,  69  Wis. 
thorities  in  a  note,  some  of  which,  it  470.  See  also  little  v,  Davis,  80  Kao. 
will  be  observed,  are  directly  in  boint."  777;  Kane  v.  People,  4  Neb.  509; 
(22  Iowa,  88.)  AnU,  §  514.  See  State  v,  Frazier,  28  Neb.  438;  State  v. 
Commonwealth  v.  Kempsmitii,  13  Pa.  Frantz,  55  Neb.  167;  Commonwealth  f. 
Co.  Ct.  R.  667.  AUen,70Pa.465.   As  to  the  rule  bO^ 

^  Ante,  §  377  et  seq.;  State  v.  Elli-  see  Holbrock  t;.  Smedley,  79  Ohio  St 

ott,  117  Ala.  150,  quoting  text;  Snow-  391. 

ball  V,  People,  147  HI.  260;    State  v.        Some   of    the  decisions  deny  the 

Fransham,    19   Mont.   273;    State  v,  power  of  the  legislature  to  make  the 

Conser,  24  Ohio  Cir.  Ct.  R.  270;  Gray  determination  of  the  city  council  exchi- 

V,  State,  92  Tex.  396.     See  Parks  v.  sive,  but  in  Carter  v,  &)nonia  County 

State,  100  Ala.  634;  Buckman  v.  State,  Super.  Ct.,  138  Cal.   150,  where  the 

34  Fla.  48.  statute  made  the  city  council  the  exdu- 

The   cases  show  some  conflict   of  sive  judges  of  the  election,  the  court 

opinion  in  respect  to  when  a  special  held  that  it  was  thereby  deprived  of 

mode  of  contesting  elections  will  ex-  all  jurisdiction   in   ouo  vxxrranto. 
elude  the  mode  by  quo  warranto.    See        In  New  York  it  is  held  that  it  is  only 

on  this  subject,  State  v,  Marlow.  15  the  form  of  proceeding  by  quo  wwronto 

Ohio  St.  114*   distinguished.  People  v,  that  is  done  away  with  by  the  code. 

Hall,  80  N.  Y.  117;  Commonwealth  w.  People  v.  Hall,  80  N.  Y.  117.     The 

Garrigues,  28  Pa.  St.  9;  Conmionwealth  jurisdiction  of  the  superior  courts  is  not 

v.  Baxter,  35  Pa.  St.  263;  distinguished,  touched  by  legislation  of  the  State. 

People  V,  Hall,  «upra;  Commonwealth  The  charter  of  New  York  dty  provided 

V.  Leech,  44  Pa.  St.  332;    Common-  that  the  board  of  aldermen  ^all  be  the 

wealth  V,  Meesefj  44  Pa.  St.  341;  s.  c.  judge  of  the  election  retmns  and  qunli- 

Brightly's    Election    Cases,  659,  663,  fications  of  its  own  members,  subject, 

which  tlie  learned  editor  of  the  volume  however,  to  the  re\'iew  of  any  court 
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i  1554  (892).  Proper  Remedy  to  try  the  Title  to  Pnblic  or'Mmiici- 
pil  Oflaees.  —  We  have  seen  already  that  it  is  the  doctrine  of  the 
English  law,  quite  generally  adopted  in  this  country,  where  a  per- 
ton  is  in  the  actiwl  possession  of  an  office  under  an  election  or  a  com- 
wisnm,  and  is  thus  exercising  its  duties  under  color  of  right,  that 
the  validity  of  his  election  or  commission  cannot,  in  general,  be  tried 
or  tested  on  a  mandamus  to  admit  another,  but  only  by  an  informa- 
tion in  the  nature  of  a  quo  warranto}   The  certificate  of  election  of  an 

of  competent  jurisdiction.    The  courts  a  new  jurisdiction  is  erected,  whether  by 

are  not  ousted  thereby  from  an  in-  public  or  private  act,  it  is  subject  to  in- 

<iaii7,  in  the  first  instance,  as  to  the  spection  by  the  proper  court  by  writ  of 

SL  to  the  office  of  alderman.     The  error,  certiorari,  or  mandamus.   Lawton 

wing  summarizes  the  views  of  the  v.  Cambridge,  2  Caines,  179,  181.   The 

oourt:  The  fact  that  the  words  used  rule  that  where  a  new  right,  or  the 

ire  flimilar  to  those  in  the  State  and  means  of  acquiring  it,  is  oonfeired,  and 

federal  Constitutions,  conferring  a  like  an  adequate  remedy  for  its  invasion 

iOwer  on  each  house  of  the  legislature  ^ven  by  the  same  statute,  parties  in- 

8  to  its  members,  does  not  exclude  the  jured  are  confined  to  the  statutory  re- 

irisdiction  of  the  courts.    In  the  one  dress  (Dudlev  v.  Weston,  3  N.  Y.  9), 

Ise  the  jurisdiction  is  conferred  by  the  does  not  apply.    State  v.  Fitzgerald,  44 

Bople  upon  each  branch  of  the  legisla-  Mo.    425;     Hummer   v.    Hunmier,    3 

ire  as  a  co-ordinate  body  with  the  Greene  (Iowa),  42;  Wammack  v.  Hol- 

nirts,  and  is  necessarily  exclusive.    In  loway,  2  Ala.  31 :  Murfree  v.  Leeper, 

oejand  the  power  of  the  commons  has  1   Overt.    (Tenn.)   1 ;   Burginhofen  v, 

sen  acquiesced  in  as  exclusive  in  rela-  Martin,  3  Yeates  (Pa.),  479;  Common- 

m  to  this  matter,  though  it  was  at  wealth  v.  McCloskey,  2  Rawle,  369. 

lies  claimed  and  exercised  bv  the  king  In  this  case  the  relator,  who  claimed 

id  council,  by  the  House  of  Lords,  and  the  office  of  alderman  against  the  re- 

r  the  chancellor.    The  power  is  a  nee-  spondent,  had  instituted  proceedings 

sary  incident  to  every  body  of  that  before  the  board  of  aldermen  for  the 

scnption    which   emanates   directly  office,  and  this  board  had  decided  ad- 

om  the  people.     But  this  does  not  yersely  to  the  relator,  which  proceed- 

>ply  to  a  municipal  cor]X)ration  which  ings  had  not  been  reversed  ¥^en  the 

a  creation  of  the  legislature.  The  proceedings  in  this  suit  were  insti- 
larter  provision  above  mentioned  tuted.  While  the  decision  might  be 
tea  not  give  exclusive  power  in  the  res  adjudicata  as  to  relator,  it  was  not 
"Bt  instance  to  the  board  of  alder-  so  as  to  the  State.  Duchess  of  King- 
en.  The  jurisdiction  of  the  courts  ston's  Case,  20  How.  St.  Tr.  355;  Barr 
nnerly  existing  is  not  taken  away  v.  Jackson,  1  Phillips,  582;  King  v. 
iless  by  express  or  plain  provision  to  Clarke,  1  East,  38;  State  v.  Hardie,  1 
at  effe^.  ''It  is  a  maxim  in  the  com-  Ired.  4^:  ante,  chap,  xi.,  §  379  et  sea., 
on  law  that  a  statute  made  in  the  where  tne  subject  referred  to  in  the 
Srmative  without  any  negative,  ex-  text  is  considered  at  large, 
eased  or  implied,  does  not  take  away  ^  ^^  §  ^^^t  §§  ^^^^»  ^^^i  ^^^i 
e  conmion  law.''  Coke  Inst.  199,  Nolen  v.  State.  118  Ala.  154:  Ptacek  v, 
aps.  xx.-xxiv.:  Rex  v.  Morely^  2  People,  194  111.  125;  Marsnall  v.  Illi- 
irr.  1040;  Heath,  In  re,  3  Hill  (N.  Y.),  nois  State  Reformatory,  103  HI.  App. 
,  52;  People  v.  Bristol  &  R.  T.  Co.,  65;    Decmar  v.  Boyne,  103  HI.  App. 

Wend.  (N.  Y.)  222.    That  rule  ap-  464;  Parsons  v.  Durand,  150  Ind.  203; 

ies  here.    The  Supreme  Court  is  not  Peters  v.  Bell,  51  La.  An.  1621;    Lar 

prived  of  Jurisdiction;  a  cumulative  chance  v.  Mackinac  County  Board  of 

risdiction  is  created.    The  phrase  in  Canvassers,  157  Mich.  679;    Meehan 

B  charter,  "subject,  however,  to  the  v.  Bachelder,  73  N.  H.  113;  in  re  Hart, 

Tiew  of  any  court  of  competent  juris-  159  N.  Y.  278,  161  N.  Y.  507;  People 

^n,"  does  not  imply  that  the  words  v.  Yonkers  Police  Com'rs,  174  N.  Y. 

ing  the  power  would,  without  some  450;    People  v.  McAdoo,  110  N.  Y. 

triction,  have  conferred  sole,  exclu-  App.  Div.  432;  People  v.  Shedian,  128 

e,  and  final  jurisdiction.    Wnenever  N.Y.  App.  Div.  743;  State  v.  Moffitt, 
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officer,  or  his  commission,  coming  from  the  proper  somx%,  is  prim 
facie  evidence  in  favor  of  the  holder;  and  in  every  proceeding, 
except  a  direct  one  to  try  the  title  of  such  holder,  it  is  conclusive; 
but  in  quo  warranto  the  court  will  go  behind  the  certificate  ot 
commission,  and  inquire  into  the  validity  of  the  election  or  ap- 
pointment, and  decide  the  legal  rights  of  the  parties  upon  full 
investigation  of  the  facts.^ 

5  Ohio,  356,  358;    State  v.  Bryce,  7  deputy  buildiiig  inspector  and  sougiit 

Ohio,  414;  State  v.  Choate,  11  Ohio,  to  oust  the  incumbent.    The  dtv  bd 

511;    Warner  v.  Myers,  3  Oreg.  218;  statutory  power  to  create  the  office  of 

Commonwealth  v.  James,  214  Pa.  319;  building  inspector,  but  had  no  autho^ 

In  re  Murphy,  22  Pa.  Co.  Ct.  R.  29;  ity  to  create  the  office  of  deputy  build- 

In  re  Opinion  of  the  Justices  (Vt.),  ing  inspector  or  to  appoint  theieto. 

72  Atl.  Rep.  754;  State  v.  Raisler,  133  It  was  held  that  quo  toorranto  would  not 

Wis.  672;    Regina  v.  Leeds,  11  A.  &  lie.     State  v.  Mackie,  82  Conn.  398. 

E.  512;  Regina  v.  Derby,  7  A.  &  E.  Title  to  public  office  must  be  tried  by 

419;    Regina  v.  Chester,  5  El.  &  Bl.  quo  warranto;  it  cannot  be  quesUoned 

531;   Asken  v.  Manning,  38  Up.  Can.  on  &  writ  of  prohibition.    State  v.  Shankfl 

Q.  B.345.    AndseeBiggar, /nrc,  34U.  (S.  Dak.),  125  N.  W.  Rep.  122.    An 

C.  Q.  B.  144;   Regina  v.  O'Hare,  24  engineer  oi  the  city  hall  is  not  an  officer, 

P.  R.  18;   Regina  u.  Lindsay.  18  IJ.  C.  but  merely  a  servant  or  employee,  and 

Q.B.  51;  Regina  y.  St.  Martin  s,  17  Q.B.  quo  warranto  will  not  lie  to  test  his 

149-  Regina  v.  Hertford  Col.,  L.  R.,  2  right  to  the  employment.   Stater.  Gray, 

Q.  B.  Div.  590.     In  People  v.  New  91  Mo.  App.  438.      A  person  Ivxntti 

York,  3  Johns.  Cas.  (N.  Y.)  79  (manr  to  sell  inUaicating  liquors  is  not  an 

damns  to  admit  aldermen),  the  reason  office  holder  and  his  right  to  sell  liquon 

for  the  rule  is  thus  stated  by  the  court:  cannot    be    tested    by    quo  warranto. 

'*  Where  the  office  is  already  filled  by  a  State  v,  Gibbs,  82  Vt.  526;  74  Atl.  Rep. 

person   who   has  been   admitted   and  229.  In  iV^€ti;7cr«ey,  by  statute,  the  court 

sworn,  and  is  in  by  color  of  right,  a  is  required  in  quo  vxurranto  proceedings 

mandamus  is  never  issued  to  admit  an-  to  determine  not  onhr  the  title  of  t& 

other  person,  because  the  corporation,  respondent  to  the  office  or  franchise  in 

being  a  third  party,  may  admit  or  not,  question,  but  also  the  title  of  the  re- 

at  pleasure,  and  the  rights  of  the  party  lator  to  the  same  office  or  franchise, 

in  office  may  be  injured,  without  his  Hawkins  v.  Cook,  62  N.'J.  L.  84;  Manar 

having  an  opportunity   to  make  de-  han  v.  Watts,  64  N.  J.  L.  465;  Lane  r. 

fence.    The  proper  remedjr,  in  the  first  Otis,  68  N.  J.  L.  64.     It  is,  however, 

instance,  is  by  information  in  the  nature  essential  that  the  question  of  the  re- 

of  a  quo  warranto^  by  wliich  the  rights  of  lator's  title  should  be  raised  by  proper 

the  parties  may  be  tried."  People  v.  pleadings.    Manner  v.  Yore,  75  N.  J.  L. 

New  York,  3  Johns.  Cas.  79,  80.    Quo  198.     When  t&  title  of  the  relator, 

warranto  lies  to  terminate  right  further  who  is  the  officer  de  facfOf  as  well  as  the 

to  hold  an  office,  notwithstanding  the  title  of  the  respondent,  is  questioned 

officer  abandons  the  office.     State  v.  by  proper  pleadings,  and  it  appears  that 

Graham,  13  Kan.  136.    See  also  People  neither  relator  nor  responoent  is  en- 

V.  Sweeting,  2  Johns.  184;    People  v.  titled  to  the  office,  juogment  to  that 

Van  Slyck,  4  Cow.   (N.  Y.)  297,  323;  effect  should  be  entered.    Hawkins  r. 

French  v.  Cowan,  79  Me.  426;  Bren-  Cook,  62  N.  J.  L.  84;  Bullock  v.  BiffS 

nan  v.  Bradshaw,  53  Tex.  330,  quoting  (N.  J.  L.),  73  Atl.  Rep.  69.    See  al» 

the  text;   Stephens'  Nisi  Prius,  2445  Anderson  ».  Myers,  77  rJ.  J.  L  186;  71 

el  seq.y  where  the  validity  and  invalidity  Atl.  Rep.  139. 

of  corporate  elections  are  fully  treated.        *  Peoples.  Van  Slyck,  4  Cow.  (NY) 

It  has  been  held    that  quo  warranto  297;  People  ».  Vail,  20  Wend-(N.Y,) 

will  only  lie  when  there  is  an  office  de  12:  People  v.  Richardson,  4  Cow.  (N- 

jure.    State  v.  Mackie,  82  Conn.  398;  Y.)  100,  101,  note;  lb.  297;  People ». 

Hedrick  v.  People,  221  111.  374;  People  Seaman,  5  Denio  (N.  Y.),  409;  People 

V.  Miller,  144  111.  App.  630.     The  re-  v    Thatcher,  55  N.  Y.  525;  State  r. 

lator   claimed    title   to   the   office   of  Midgett,  151  N.Car.  1;  65S.E.Rep. 
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§1555  (893).    Defendant's  Pleas  or  Answer.  —  In  a  proceeding 
*by  information  in  the  nature  of  a  quo  VHirranto  the  defendant  must 

441;  State  v,  Marston^  Kan.  524;  Low  official  duty  by  mandamus.    He  cannot 

V.  Towns,  8  Ga.  360;  nonner  v.  State,  7  plead  in  defence  to  the  proceeding  that 

Gi  473,  479;  anUf  §  379,  and  note;  he  does  not  hold  his  office  <ie jure.  ICelly 

11381,382,413,1503.  When  the  legisla-  v.  Wimberly,  61  Miss.  548.    Hence,  a 

tare  validatee  the  title  of  an  officer  to  de  facto  treasurer  cannot  refuse  to  pay 

an  office,  his  right  cannot  afterwards  be  an  order  drawn  upon  him  on  the  ground 

questioned   on  quo  warranto.    People  that  the  act  incorporating  the  borough 

9.  Flanasan^  66  N.  Y.  237:  People  v.  is   unconstitutional.     Mandamus   lies 

Bull,  46  N.  Y.  57,  distinguisned.  to  him  aa&de  facto  officer  to  compel  its 

In    People    v.    Van    Slyck,    supra,  payment  to  the  same  extent  as  if  there 

iriiich  was  an  information  in  the  nature  was  no  question  about  the  validit^r  of 

)f  a  9110  warranto  against  one  intruding  the  organization.    Harvey  v.  Philbrick, 

Qto  an  office  by  reason  of  an  unlawful  49  N.  J.  L.  374. 
(edsion  of  the  board  of  canvassers,        An  officer  (ie/octo  must  be  submitted 

Voodworth,   J.,   said:    "It   was   con-  to  as  such,  until  displaced  by  a  regular 

ended  on  the  argument  that  the  de-  direct    proceeding  for    that    purpose. 

tflion  of  the  boajfd  of  canvassers  was  Moore,  In  re,  62  Ala.  471 ;  Duke  v. 

onclusive  until  reversed,  and  could  only  Cahaba  Nav.  Co.,  16  Ala.  372;  Dillard 

8   reviewed  by  certiorari.      [See  post,  v.  Webb,  55  Ala.  468:  Rex  i;.  Miller,  6 

hap.  xxxi.  ante,  {  379.]    This  objection  T.  R.  269;  Rex  v.  Osboume^  4  East, 

annot  prevail.    They  are  required  by  326.    327;    Buncombe    v.   McCarson, 

he  act  to  attend  at  the  clerk's  office,  1  D.  &  B.  (N.  Car.)  306;  Robinson  v. 

nd  calculate  and  ascertain  the  whole  London  Hosp.,  21  Eng.  L.  &  Eq.  371; 

umber  of  votes  given  at  any  election,  Heath  v.  State,  36  Ala.  273.    The  acts 

nd  certify  the  same  to  be  a  true  can-  of  an  officer,  de  facto,  are  valid  only  so 

ass.    This  is  not  a  judicial  act,  but  far  as  the  ri^ts  of  the  public  and  of 

oerely    ministerial.      They    have    no  third  persons  having  an  interest  therein 

lower  to  controvert  the  votes  of  the  are  involved.     He  can  claim  nothing 

lectors.    If  they  deviate  from  the  di-  for  himself.     His  title  cannot  be  in- 

ections  of  the  statute,  and  certify  in  quired  into  collaterally,  but  may  be  in 

avor  of  an  officer  not  duly  elected,  he  a  suit  in  his  own  right  as  officer.    People 

s  liable  to  be  ousted  on  an  information  v.  Weber,  86  111.  ^3. 
D  the  nature  of  a  quo  warranto  where        For    an    exhaustive    and    valuable 

be  trial  is  had  upon  the  right  of  the  review  of  the  English  and  American 

>arty   holding  the  office.     The  court  authorities  upon  the  question.  What  is 

all  decide  upon  an  examination  of  all  essential  to  constitute  an  officer  de  facto  t 

he  facts.*'     People  v.  Van  Slyck,  4  see  the  learned  opinion  of  5u//cr,  C.  J., 

)ow.  (N.  Y.)  297^  323.  delivering  the  judgment  of  the  Supreme 

Effect  of  choosing  or  electing  a  rfw-  Court  of  Connecticut,  in  the  State  v. 

ualified  p>er8on;  ante,  {  373;  Common-  Carroll,  with  note  of  Judge  Redfield,  38 

realth  v.  Cluley,  56  Pa.  St.  270;  Ste-  Conn.  449.     It  was  held  in  this  case 

(hens'  Nisi  Prius,  2454.  where  judges  were  by  the  Constitution 

Acts  of  officers  de  facto  are  valid,  un-  required  to  be  elected  by  the  General 

tss  directly  questioned  by   proceedings  Ai^mbly,  and  a  judge  of  a  city  court 

gainst  them.    Burke  v.  Elliott,  4  Ired.  wsa  so  elected,  and  where  it  was  further 

s.  355;  Burton  v.  Patten,  2  Jones  L.  provided  by  law  that  in  case  of  his  ab- 

N.  Car.)  124.    Difference  between  de  sence  or  sickness  a  justice  of  the  peace 

leto  and  dejure  officers  is  well  stated  by  should  temporarily  nold  the  cit^  court, 

It^n,  C.  J.;  lb.  Stephens*  Nisi  Prius,  that  the  judgments  of  such  justice  were 

44S.  See  also  ante,  i  413,  note,  §§  515,  not  void;  that  he  was  an  officer  de  facto 

16,  518;   States.  Tolan,  33N.  J.  L.  if  not  de  jure,  and  that  he  was  a  de 

95;  Cole  v.  Black  River  Falls.  57  Wis.  facto  officer  even  if  the  law  authorizing 

10;  State  v.  Goowin,  69  Tex.  55  (an  him  to  act  was  unconstitutional.    The 

lection  of  municipal  officers  regularly  court  distinctly  decided  that  the  acts 

eld,   declared  vaiid,   though  ordered  of  an  officer  appointed  [to  a  da  jure 

y<fe/tK:to  officers  exercising  the  powers  office]  pursuant  to  an  unconstitutional 

•  mayor  and  aldermen).     A  de  facto  law,  and  before  its  unconstitutionality 

ficer  may  be  compelled  to  perform  an  has  been  adjudged,  are  valid  as  respects 
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either  disclaim  or  justify.  If  he  disclaims,  the  State  is  at  once  en- 
titled to  judgment.  If  he  justifies,  he  must  set  out  his  title  specifi- 
cally. It  is  not  enough  to  allege  generally  that  he  was  duly  elected 
or  appointed  to  the  office.  He  must  plead  facts,  showing  on  the  face 
of  the  plea  that  he.  has  a  valid  title  to  the  office.  The  State  is  not 
bound  to  show  anything.  Therefore  it  is  no  answer  to  the  informa- 
tion that  the  relator  is  not  entitled  to  the  office.  The  defendant 
is  called  upon  to  show  by  what  warrant  he  exercises  the  functions  d 
the  office;  he  must  exhibit  good  authority,  or  the  State  b  entitled 
to  a  judgment  of  ouster.^ 

§  1556.  (894).  In  Oases  where  the  Municipal  OoriMuration  doei  not 
legally  exist;  Bex  v.  Saunders.  —  In  England  it  was  held,  in  Rex 
V,  Saunders  (in  which  an  information  in  the  nature  of  a  qiu)  warranto 
was  moved  against  the  defendant,  to  show  by  what  authority  he 
claimed  to  be  an  alderman  of  Taunton),  where  the  relator  showed 
that  the  corporation  was  dissolved  and  extinct,  and  that  no  corpo- 
rate body  in  fact  existed,  or  claimed  to  exist,  at  the  time  of  the  ap- 
plication, that  the  information  should  be  refused.^    This  case  was 

the  public  and  third  persons.  The  213;  Massey  v.  People,  201  Bl.  409; 
opinion  of  Btdler,  C.  J.,  is  declared  by  Crorman  v.  People,  78  HI.  App.  385; 
Mr.  Justice  Field  in  Norton  v.  Shelby  Tjatham  v.  People,  95  Bl.  App.  S28; 
County.  118  U.  S.  425^  445,  448,  to  be  Garms  v.  People,  108  HI.  App.  631; 
''an  elaborate  and  adnurable  statement  State  v.  Powles,  136  Mo.  376;  State  v. 
of  the  law,  on  the  validity  of  the  acts  Grimm,  220  Mo.  483;  State  v.  Davis, 
of  de  facto  officers,  however  illegal  the  64  Neb.  499;  Davis  v,  Davis,  57  N.  J. 
mode  of  their  appointment.''  But  its  L.  203;  State  v.  Beardsley,  13  Utah, 
doctrine  is,  and  was  meant  to  be,  lim-  502;  Cole  on  Grim.  Inf.  210, 212;  WiDc 
ited  '/to  the  unconstitutionality  of  acts  486,  487,  488,  where  the  requisites  of 
appointing  the  officer,"  and  it  does  not  pleas  are  stated;  Angell  &  Ames  on 
extend  to  imconstitutional '' acts  creat-  Corp.  §  756;  Stephens'  Nisi  Priui, 
ing  the  office,"  since  there  can  be  no  2431,  2464;  2  Kyd,  399.  Itisnotsuf- 
de  facto  ojfuxr  unless  there  is  a  de  jure  ficient  for  the  defendant  to  aver  that 
office,  See  also  State  v.  Douglass,  50  he  is  "duly  elected."  Commonwedth 
Mo.  593;  approved,  Ralls  Countv  v,  v.  Gill,  3  Whart.  (Pa.)  228;  Crook  v. 
Douglass,  105  U.  S.  728.  Official  acts  People,  106111.237;  Attorney-General r. 
of  a  person  disqualified  to  hold  office  Foote,  11  Wis.  14;  State  t;.  Gleason,12 
for  participation  "in  the  rebellion"  are  Fla.  190;  People  v.  Thatcher,  55  N.  Y. 
not  void.     Lockhart  v.  Troy,  48  Ala.  625. 

579.  Whether  officers  de  facto  can  '  Rex  v.  Saunders,  3  East,  119.  In 
enforce  payment  of  salary.  Samis  v.  this  case  the  relator,  in  1802,  stated 
King,  40  Conn.  298;  ante.  chap.  xi.  that  the  defendant  had  been  dected 
§  429,  note.  Index  —  De  facto  Officer;  alderman  in  1788,  and  that  the  corpora* 
Office  and  Officer.  tion  was  dissolved  in  1792,  since  which 

'  State  V.  Foster,  130  Ala.  154 ;  no  acts  had  been  attempt^  to  be  done 
West  End  r.  State,  138  Ala.  295;  Lyons  by  the  corporate  body,  but  that  the 
&  E.  P.  Toll  Road  Co.  v.  People.  29  defendant  had  made  his  appearance 
Colo.  434;  People  v.  Owers,  29  Colo,  at  Taimton  at  the  last  election  for  mem- 
535;  People  v.  Stratton,  33  Colo.  464;  bers  of  Parliament,  and  had  there 
State  V.  Chatfield,  71  Conn.  104;  State  claimed,  as  sJderman,  to  be  returning 
V.  Lashar,  71  Conn.  540;  States.  Hatch,  officer,  and  had  received  votes  as  such, 
82  Conn.  122;  Clark  v.  People,  15  111.  and  had  executed  a  separate  return. 
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referred  to  in  South  Carolina,  and  the  opinion  expressed  that  quo 
wanafdo  would  not  lie  against  one  claiming  office  under  a  private 
<x>rporation  which  has  no  legal  existence.^  In  New  York,  however, 
under  the  legislation  in  that  State,  it  is  expressly  decided  that  the 
question  whether  a  municipal  or  public  corporation  has  been  legally 
ereaied  or  erected  may  be  tested  in  an  action  or  proceeding  in  the 
nature  of  quo  warranto  brought  against  any  one  exercising  an  office 
in  such  corporation.^ 

Loitl  EUenborough,  C.  J.,  deUvering  should  exercise  the  duties  of  an  office 
the  judgment  of  the  court,  observed  which  had  no  existence.  "But^"  says 
that  "me  corporation  being  stated  to  Davies,  J.,  "we  think  the  objection  too 
be  actually  dissolved,  and  no  corpo-  technicaL  The  object  of  tne  framers 
late  body,  claiming  to  be  such,  in  exist-  of  the  code,  in  the  provisions  in  refer- 
ence, the  act  of  this  individual  person  ence  to  these  actions,  manifestly  was 
WB8  a  mere  nullity,  and  of  no  more  to  provide  a  speedy  and  ^ective  mode 
effect  than  if  a  mere  stranger  had  come  of  determining  the'  claims  of  persons 
into  the  town  and  claimed  to  be  an  to  exercise  the  duties  of  any  office  within 
alderman  and  returning  officer.  Here  this  State,  and  this  necessarily  involves 
are  no  civil  rights  in  controversy,  which  the  detennination  of  the  existence  of 
would  warrant  the  court  to  mterfere  the  particular  office."  See  also,  where 
bv  their  own  authority;  but  what  he  same  view  was  taken.  People  v.  Draper, 
claimed  was  a  mere  nullity.  There  15N.Y.  532,  an  action  of  like  character, 
was  no  such  office  in  existence,  and  to  test  ri^t  of  the  d^endants  to  the 
therefore  no  ground  for  our  inter-  office  of  police  commissioners  under  the 
Terence";   and  the  rule  was  refused.  Metropolitan  Police  District  Act.    And 

*  State  V.  LehrCy  7  Rich.  L.  234,  see  note  in  People  v.  Richardson.  4 
324;  per  Glotfer,  J.,  who  said:  "It  was  Cow.  (N.  Y.)  100  etaeq,;  State  v.  CJar- 
oontended,  in  argument,  that  there  bindale  Indep.Sch.  Dist.,29  Iowa,264; 
was  no  corporation,  and  that  the  elec-  Peoplev.Albertson,55N.  Y.  50;  People 
tion  [for  bank  directors  and  presidentl  v.  Clute,  52  N.  Y.  576:  State  v.  Uridil, 
is  therefore  void.  If  no  corporation  37  Neb.  371.  The  l^ew  York  nile, 
exist  it  would  be  nugatory  and  fruitless  stated  in  the  text,  is  adopted  and  fol- 
to  proceed  any  further  in  the  quo  war-  lowed  in  Minnesota,  where  the  pro- 
ranto,  and  call  in  <}uestion  a  harmless  vision  of  the  statute  in  respect  to  quo 
and  pretended  claim,  where  no  civil  toarranto  is  taken  from  the  New  York 
right  is  in  controversv.  If  there  was  code,  and  b  considered  by  Berry ,  J., 
no  such  corporation,  there  was  no  such  to  enlarge  the  common-law  scope  of 
officer^and  it  woula  be,  as  was  said  by  the  proceeding.  State  v.  Parker,  25 
Loid  Ellenborough,  in  Rex  v,  Saunders  Minn.  215;  see  State  v.  Brown,  31  N.  J. 
(3  East,  119),  as  if  a  stranger  had  come  L.  355,  356;  People  v.  Maynard.  15 
into  town  and  claimed  to  be  president  Mich.  463;  People  v,  Bennett,  29  Mich, 
or  director."  451.    The  legality  of  an  incorporation 

*  People  V,  Carpenter,  24  N.  Y.  86.  under  the  Geneml  Village  Act  must, 
This  action  was  in  the  nature  of  quo  it  seems,  be  tested,  not  in  equity,  but 
warranio  in  the  name  of  the  people,  by  quo  warranto.  People  v.  Clark,  70 
and  was  brought  to  test  the  right  of  the  N.  Y .  518. 

defendant  to  exercise  the  duties  and  In  Massachusetts  it  was  held  that 
powers  of  supervisor  of  the  town  of  where  a  new  counter  had  been  created 
^ton,  and  the  case  turned  upon  the  by  an  act  of  the  legislature  which  con- 
sole point  whether  that  town  had  been  tained  a  provision  that  it  should  not 
legally  created.  It  was  contended  in  take  effect  imtil  a  future  day  mentioned, 
argument  that  this  form  of  action  was  an  appointment  by  the  governor  to  an 
Dot  the  appropriate  remedy  to  bring  office  for  such  county  before  the  act 
Dp  that  pomt  for  decision.  Defendant's  took  effect  was  void,  and  that  an  in- 
argument  was,  that  if  there  was,  as  the  formation  in  the  nature  of  a  quo  war- 
plaintifiTs  all^,  no  such  town  as  Af  ton,  ranio  would  lie  to  remove  the  appointee, 
bhen  it  was  impossible  that  defendant  Commonwealth  v.   Fowler,    10  Mass. 
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In  Missouri  it  is  admitted,  in  the  opinion  of  the  judge  who  de- 
livered the  judgment  of  the  court,  that  in  a  proceeding  in  the  nature 
of  quo  warranto  against  the  trustees  of  a  town,  to  oust  them  from 
exercising  the  powers  of  such  trustees  on  the  ground  that  the  Uncn 
was  not  legally  incorporated,  the  question  of  the  existence  or  Don- 
existence  of  the  supposed  town  corporation  may  be  put  in  issue; 
and  it  is  furthermore  admitted  that,  if  in  such  case  there  is  no  co^ 
poration  either  de  facto  or  de  jure,  the  relator  would  be  entitled  to 
judgment;  but  it  was  held  that  where  the  town  corporation  is  actu- 
ally in  existence  under  the  order  of  a  court,  regular  on  its  face,  estab- 
lishing it,  the  question  whether  such  order  was  prociu^  by  fraud, 
or  was  void  because  the  petition  for  the  incorporation  was  not  signed 
by  the  requisite  number  of  taxable  inhabitants,  cannot  be  inquired 
into  and  determined  in  a  proceeding  against  the  trustees,  but  only, 
it  is  to  be  inferred,  in  a  direct  proceeding  against  the  corporation 
itself.^ 

290;  s.  c.  11  Mass.  339.    In  People  v.  cuting  attorney  of  the  county.   State 

Maynard,  15  Mich.  463,  which  was  a  v.  BeUflower,  129  Mo.  App.  138;  citing 

quo  warranto  against  a  person  acting  as  State  v.  Fleming,  158  Mo.  558;  St&te 

county  treasurer,  the  result  depended  v.  Birch,  186  Mo.  205;  First  Nat.  Bank 

upon  the  constitutionality  of  a  statute  v.  Rockefeller,  195  Mo.  15.   The  \a^ 

creating  a  new  county,  and  the  statute  ity  of  the  incorporation  of  a  drainage 

was  held  to  be  unconstitutional.    Quo  district   can   ozily   be   determined  in 

warranto    is    the    proper    remedy    to  quo  warranto.     State  v.   Wilson,  216 

test  the  validity  ot  the  incorporation  Mo.  215.    In  quo  warranto  to  deter- 

of  a  municipality;  People  v.  Stratton,  mine  the  validity  of  the  incorporation 

33  Colo.   464,   citing  text;  People  v.  of  a  municipality  the  usurping  officeis 

Spring  Valley,  129  111.  169;  People  r.  exercising   municipal  powers  are  the 

Anderson,  239  111.  266;  State  v,  Alex-  proper    parties   defendant.     State  p. 

ander,  129  Iowa,  538;  or  the  validity  Coffee,  59  Mo.  59;  State   p.   McRey- 

of  proceedings  for  the  annexation  of  nolds,  61  Mo.  203;  State  v.  Fleming, 

territory  to  a  city  or  other  municipality.  147  Mo.  1 ;  State  p.  Fleming,  158  Mo. 

SUte  V.   Birmingham,   160  Ala.   196;  558;  State  v,  McClain,  187  Mo.  409: 

Ogle  I'.  Belleville,   143  111.  App.  514;  State  v.  Louisiana,  B.  G.  &  A.  Grawl 

iitfd  238  111.  389.    See  also  Osbom  v.  Road  Co.,  116  Mo.  App.  175;  State 

People,  103  111.  224;  Evans  v.  Lewis,  v.  Small,  131  Mo.  App.  470.    SeeaLo 

121  lU.  478.  State  v.  Huff,  105  \lo.  App.  354. 

>  Stat^  V.  Weatherly,   45  Mo.    17.  The  London  Law  Tim^  vol.  liv. 

It  may  be  suggested  in  reference  to  the  p.  228^  referring  to  {  1556  of  the  text, 

opinion  in  this  case  that,  notwithstand-  somewhat   inaccurately   remarks:  "-^ 

ing  what  is  said  on  this  subject  in  the  curious  example  of  the  different  \iev8 

opinion,  the  logical  effect  of  the  decision  which   have   oeen   taken  in  the  two 

seems  to  be  that  the  question  whether  countries  is  afforded  by  quo  warrwto 

a  corporation  has  been  legally  created  informations  in  cases  where  no  ooi^ 

or  not  cannot  be  tried  in  procecdii^  poration  exists.     It  has  been  held  in 

against  persons  assuming  to  act  as  offi-  England  in  Hex  v.  Saimders,  3  East, 

cers  in  such  a  corporation.    See,  how-  1 19,   and  more  recently  in  Lloyd  t- 

ever,  State  v.  McReynolds,  61  Mo.  203;  Queen,  6  L.  T.  Rep.  N.  s.  610,  that  an 

State  V.  Coffee,  59  Mo.  59.  information  may  go  where  there  is  no 

In  Missouri^  the  validity  of  the  in-  corporation  in  existence.    Rex  r.  Saun- 

corporation  of  a  town  may  be  attacked  ders  was  referred  to  in  a  case  in  Sowi 

in  a  proceeding  in  the  nature  of  quo  Carolina^  and  the  opinion  was  expressed 

roarrantOj  brought  by  the  State  by  its  that  quo  warranto  would  not  lie  against 

Attorney-General,    or    by    the   prose-  one   claiming   office   imder  a  private 
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§1557  (895).  Usurpation  of  FranchiBea;  Distinction.  —  It  is  held 
in  England  that  if  the  information  be  for  usurping  a  franchise  by 
a  corporation,  it  should  be  against  the  corporation;  but  if  for  usurp- 
ing the  franchise  to  be  a  corporation,  it  should  be  against  the  par- 
Ocular  persons  guilty  of  the  usurpation.^  In  the  United  States  the 
courts  have  generally,  although  not  uniformly,  adopted  the  same 
ule.*  In  Ohio,  under  the  statutes  of  the  State,  the  proceeding  to 
uestion  the  franchise  of  being  a  private  corporation  must  be 
gainst  the  individuals  who  usurp  the  franchise;  and  information 
I  the  nature  of  quo  warranto  will  not  lie  against  a  de  facto  corpora- 
on,  in  its  assumed  corporate  name,  to  compel  it  to  show  by  what 
tie  it  exercises  the  franchise  to  be  a  corporation.  The  court  ad- 
dtted,  however,  that  in  such  cases  municipal  corporations  might 
B  an  exception;  but  the  point  was  not  decided.' 

irporation  which  has  no  legal  exist-  text:  State  v.  Coffee,  59  Mo.  59;  State 
ice.  But  in  New  York  the  English  v.  McReynolds,  61  Mo.  203;  State  v. 
xstrine  was  accepted,  it  being  expressly  Fleming,  147  Mo.  1 ;  State  i;.  Fleming, 
jcided  (People  v.  Carpenter,  24  N.  Y.  158  Mo.  558;  State  v.  McClain,  187 
>)  that  the  question  wiiether  a  munici-  Mo.  409;  State  v.  Louisiana,  B.  G.  & 
il  or  pubhc  corporation  has  been  A.  Gravel  Road  Co.,  116  Mo.  App.  175; 
^lly  created  or  erected  may  be  State  i;.  Small,  131  Mo.  App.  470:  State 
jsted  by  an  action  or  proceeding  in  v.  Lincoln  Street  R.  Co.,  80  Neb.  333. 
le  nature  of  quo  warranto  brought  Where  a  village  has  been  disin- 
punst  any  one  exercising  an  office  corporated  by  the  vote  of  the  people, 
t  such  corporation.''  Legal  existence  pursuant  to  statute,  an  elector  whose 
:  a  corporation  must,  in  Illinois,  be  property  is  being  assessed  for  village 
•sted  by  quo  loarranto.  Renwick  v,  purposes  may  maintain  ^uo  warranto 
all,  84  111.  162.  In  Connecticut,  an  agamst  the  persons  assummg  to  act  as 
formation  in  the  nature  of  a  quo  trustees  of  the  village  after  dieincor- 
irranto  will  not  lie  to  try  the  right  to  poration.  State  v.  Greer,  86  Neb.  88; 
I  office  that  is  not  a  legally  authorized  124  N.  W.  Rep.  905.  In  Kansas,  quo 
iblic  office.  State  v.  North,  42  Conn,  warranto  by  the  State,  to  test  the 
>;  see  Norton  v.  Shelby  County,  118  validity  of  a  corporate  organization, 
.  S.  425,  445-448,  noticed  supra,  will  lie  either  against  the  persons  who 
I  PennsyltHinia,  it  has  been  held  undertake  to  officially  exercise  its 
lat  the  validity  of  a  ch&rter  granted  powers  and  franchises,  or  against  the 
corporation  cannot  be  inquiml  into  organization  itself  by  the  name  it  a&- 
I  quo  warranto  proceedings  to  deter-  sumes.  Gardners.  State,  77  Kan.  742; 
ine  the  right  of  the  parties  to  the  citing  State  v.  Ford  County,  12  Kan. 
Boe  of  trustee  thereof.  Conunon-  441;  and  State  v.  Inner  Belt  R.  Co., 
ealth  V.  Yetter,  190  Pa.  St.  488.         74  Kan.  413. 

1  Rex  V.  Cusack,  2  Roll.  R.  113,  115;  »  State  v.  Cincinnati  Gas  &  C.  Co., 
eople  p.  Richardson,  4  Cow.  (N.  Y.)  18  Ohio  St.  262;  Commonwealth  ». 
»,  109,  note.  See  Mr.  WiUcock's  Central  Pass.  R.,  52  Pa.  St.  506.  Scott, 
)8ervations,  \yillc.  500,  pi.  488.  J.,  in  the  first  case  says  this  question 

An  information  in  the  nature  of  quo  was  left  open  in  London's  Case,  8  How. 
txrranlo  will  not  lie  against  an  alleged  St.  T.  1340,  and  it  seems  to  have  been 
»wnship  whose  organization  is  invalid  decided  otherwise  in  Rex  v.  Chester, 
I  the  face  of  the  record;  it  will  lie,  cited  2  T.  R.  565,  but  that  in  this 
mever,  against  the  several  town  offi-  country  the  weight  of  authority  is 
n  for  usurping  franchises.  Scrafford  otherwise.  People  v,  Saratoga  &  R.  R. 
Gladwin  County,  41  Mich.  647.  R.  Co.,  15  Wend.  (N.  Y.)  114;  People 

*  People  V.  Stratton,  33  Colo.  464;  v.  Richardson,  4  Cow.  (N.  Y.)  100,  109, 
ople  V.  Peoria,  166  111.  517,  citing  note;  Angell  &  Ames,  i  756.    And  he 


2738  MUNiaPAL  corporations  J 1559 

§  1558  (896).  No  Forfeiture  of  Municipal  Chmrter  or  Fraiichiiai.  — 
In  no  instance  known  to  the  author  have  the  courts  of  this  countiy 
declared  forfeited  the  charter  or  franchises  of  a  municipal  corporatioD 
for  the  acts  or  misconduct  of  its  agents  or  officers.  That  this  was 
done  by  the  English  courts  prior  to  the  revolution  of  1688  b  well 
known.  The  case  of  the  city  of  London  is  the  most  conspicuous 
historical  example.  It  is  believed  by  the  author  that  such  a  remedy 
is  not  applicable  to  our  corporations,  created,  as  they  are,  by  statute, 
for  the  benefit  not  of  the  officers  or  a  few  persons,  but  of  the  whole 
body  of  the  inhabitants  residing  therein,  and  the  public.  If  the 
officers  usurp  rights  which  belong  to  the  State,  the  law,  by  quo 
warrarUo,  by  injunction,  by  action,  by  declaring  their  acts  void,  and 
in  other  ways,  can  correct  the  usurpation,  and  should  do  it,  with- 
out forfeiting  the  rights  and  franchises  of  the  citizens,  who  are 
blameless.^ 

§  1559  (  897).  A^ainat  Municipal  Oorporationa  for  Exceaa  of  Powv. 
—  We  have  elsewhere  treated  of  the  mode  in  which  illegal  or  unau- 
thorized corporate  acts  may  be  prevented,  and  the  remedies  afforded 
by  the  law  in  respect  thereto;  *  but  it  may  be  here  observed  that  an 
information  in  the  nature  of  a  quo  warranio  has  in  some  cases  been 
resorted  to  as  a  remedy  for  the  illegal  iisurpaHon,  by  a  mimidpal  co^ 
poration,  of  the  powers  not  granted  to  it  by  its  charter  or  the  law.* 
Thus,  in  South  Carolina  it  has  been  adjudged  that  the  right  of  a 
municipal  corporation  to  exercise  public  powers  —  as,  for  example, 
its  right  under  its  charter  to  tax  certain  descriptions  of  property— 
may  be  determined  on  an  information  in  the  nature  of  a  qito  loorranto, 

admits    that    municipal    corporations  held  to  have  forfeited  its  charter  for 

ma}r  be  an  exception,  because  the  in-  non-user  or  other  cause;  it  retains  its 

habitants  of  the  place  may  be  so  nu-  corporate  character  until  it  is  lepeakd 

merous  that  it  would  be  impossible  to  or  the  forfeiture  declared  by  direct  ju- 

proceed  against  them  individually.  dicial  proceeding.    Harris  v.  Nesbit,  24 

Judgment  in  qiu>  warranto  against  a  Ala.  398  (ferry  controversy).  Under  the 

municipal     corporation     and    officers  code  of  Alabama^  an  information  in  the 

therein  acting  under  a  charter  which  nature  of  a  quo  warranto  will  not  lie  to 

had  not  legally  been  accepted  by  reason  vacate  the  charter  of  a  municipal  oo^ 

of  fraudulent  voting,     state  v.  Brad-  poration  on  account  of  the  passage  of 

ford,  32  Vt.  50.    Acceptance  of  charter,  unauthorized  ordinances  by  tne  coundL 

Ante,  §  69.  State  v.  Cahaba,  30  Ala.  66.    Perform- 

*  See,  on  this  subject,  Common-  -ance  of  omitted  duty  cannot  be  en- 
wealth  i;.  Pittsburgh,  14  Pa.  St.  177;  forced  by  quo  warranto,  as  judgment 
State  V.  Mansfield,  99  Mo.  App.  146;  of  forfeiture  would  be  inapplicable, 
ante,  chap,  ix.,  on  the  Dissolution  of  Mu-  Attorney-General  v,  Salem,  103  Mass. 
nicipal  Corporations,  §§  330-333;  City  138.  ]&cplamed,  Attomey-GenerJ  f. 
of  London's  Case,  antef  chap.  i.  {  10.  Boston,  123  Mass.  460. 
A  municipal  corporation  cannot,  in  any  *  Post,  chaps,  xxxi,  xxrii. 
collateral  proceeding,  be  declared  or        *  People  v.  Peoiia,  166  HI.  517. 
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Sled  by  the  Attorney-General  against  the  corporation.^  Such  use 
it  the  remedy  is  very  rare.  But  in  Massachusetts  it  is  held  that  an 
nfonnation  in  the  nature  of  a  quo  toarranto  will  not  lie  against  a 
Qimicipal  corporation  to  enforce  the  performance  of  a  corporate  duty 
le^ected  by  the  corporation.  The  court  distinguish  between  such 
i^glect  and  the  usurpation  of  a  franchise  not  granted,  and  remark 
bat  they  ''  do  not  feel  caUed  upon  to  consider  whether  under  our 
olitical  system  this  remedy  can,  under  any  circumstances,  be  main- 
lined against  a  municipal  corporation.''  ^ 

§  1560  (898).  Same  Subject;  Most  be  institated  by  Attomey-Cton- 
il.  —  The  right  to  be  a  municipal  corporation  is  a  franchise  which 
e  State  may  withhold  or  grant  at  its  pleasure.  The  right  to  file  an 
brmation  in  the  nature  of  a  quo  toarranio,  or  to  institute  a  civil 
tion  or  proceeding  to  arrest  a  usurpation  of  such  a  franchise,  does 
t  belong  to  the  individual  citizen;  the  right  to  institute  such  pro- 
xlings  against  an  existing  de  facto  municipal  corporation  is  in  the 

'  State  V.  CSiarleston,  1  Mill  Const.  Simple  error  of  judgment  on  the  part 
(S.  Car.)  36;  Bullers  Nisi  PritUy  of  officers  of  municii^al  corporations  as 
\.  See  in  Iowa.  State  o.  Lyons,  31  to  the  extent  of  their  powers  will  not 
ra,  432,  where  the  nature  of  the  rem-  authorize  the  court,  on  quo  warrantOf  to 
r  was  discussed,  and  it  was  held  that  decline  a  forfeiture  of  their  offices.  State 
tceedings  in  quo  warranto  will  not  be  v.  Cahaba,  30  Ala.  66. 
ertain^  for  the  purpose  of  annul-  *  Attorney-General  v.  Salem,  103 
J  a  city  ordinance  passed  in  the  irreg-  Mass.  138,  per  Mortonj  J.  This  case  is 
r  and  improper  exercise  of  a  power  conamented  on  and  explained  and  in 
f  erred  by  law.  In  Illinois  it  has  been  some  respects  limited  by  the  more  re- 
d  that  the  constitutionality  of  an  cent  case  of  the  Attorney-General  v. 
extending  the  corporate  boundaries  Boston,  123  Mass.  460,  referred  to  in- 
inot  be  tned  in  quo  warranto^  ques-  fra,  {  1585. 

oing  the  right  of  the  city  omcers  Quo  warranto  will  lie  to  oust  a  city 
act  within  the  extended  boundary,  from  the  unauthorized  exercise  of  the 
>ple  V.  Whitcomb,  55  111.  172.  An  power  of  indirectly  levying  and  coUect- 
inance  cannot  be  declared  void  nor  ing  license  taxes  on  liquor  dealers  within 
I  the  corporation's  power  to  pass  it  the  city,  and  also  licensing  the  keeping 
tested  in  a  quo  warranto  proceeding,  of  gambling  houses.  State  v,  Coffey- 
,te  V.  Nebraska  Telephone  Co.,  127  ville,  78  Kan.  599.  It  lies  against  a 
ra,  194;  State  v.  Newark,  57  Ohio  municipality  which  exercises  without 
430.  right    the    franchise    or    privilege    of 

Quo  warranto  will  not  lie  against  a  operating  a  dispensary  for  the  sale  of 
poration  for  taking  land  without  liquors.  Uniontown  v.  State,  145  Ala. 
king  compensation  as  required  by  471.  In /Uinois,  the  validity  of  a  cfram- 
;  trespass  is  the  remedy.  People  v.  shop  license  is  properly  challenged  by 
Isdale  &  C.  T.  Co.,  2  Johns.  (N.  Y.)  quo  warranto  proceedings.  People  v, 
.  This  remedy  is  not  appropriate  to  Heidelberg  Garden  Co.,  233  111.  290, 
;  the  le^  right  of  a  gas  company  aflf'g  124  HI.  App.  331.  But  in  Ver- 
ier mimicipal  sanction  to  lay  down  mont  it  is  held  that  a  license  to  sell 
pipes  in  a  public  street.  People  v.  Zt^uorb  not  a  franchise,  and  its  validity 
tual  Gasl.  Co.,  38  Mich.  154.  As  to  cannot  be  tested  by  quo  warranto. 
edy,    see   chapter  on   Mandamus ^   State  v.  Gibbs,  82  Yt.  526:   74  Atl. 

Rep.  229. 
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State,  and  the  institution  of  the  action  is  a  matter  in  the  discretion 
of  the  Attorney-General.^ 

§1561  (899).  Discretion  to  grant;  How  exercised.  —  Leave  to 
grant  an  information  in  the  nature  of  a  quo  warranto  is  within  the 
sound  discretion  of  the  court  or  judge.  Leave  is  not  granted  as  a 
mere  matter  of  right;  on  the  other  hand,  the  court  cannot  arbi- 
trarily refuse  it.  It  must  exercise  a  sound  discretion,  in  acoordanoe 
with  the  principles  of  law.' 

^  People  V.  Colorado  E.  R.  Co.,  8  v.  Searing,  70  N.  J.  L.  517:  State  i. 

Colo.  App.  301;  Robinson  v.  Jones,  14  Nohle,  16  N.  Dak.  168;   Ohio  Tun- 

Fla.  254;  State  v.  Bryan,  50  Fla.  293;  pike  Co.  v.  Waechter,  25  Ohio  dr.  a 

Porter  v.  People,  182  III  516;  State  v.  K.  605;  Commonwealth  v.  MoCarter, 

Shufford,  77  Kan.  263;    Clark  r.  In-  98  Pa.  607.      See  People  r.  People's 

terstate  Independent  Telephone  Co.,  Gas  <&  Coke  Co.,  205  Dl.  482.  This  flub- 

72  Neb.  883:  Meehan  v.  Bachelder,  73  ject  ia  thoroughly  discuaBed  and  the 

N.  H.  113;  People  v.  McClellan,  107  authorities  cited  m  State  v.  Kent,  96 

N.  Y.  App.  Div.  272;  People  p.  Hins-  Minn.  255.    In  WashingUnif  in  certiin 

dale,  43  N.  Y.  Misc.  182;  State  v.  Mo-  cases  the  information  is  not  addressed 

Lean  County,  11  N.  Dak.  356;  Ney  v.  to  the  discretion  of  the  court   Milk  f. 

Whiteley,  26  R.  I.  464.  State,  2  Wash.  St.  566. 

In  Califomia,  the  statutory  action  Opposing  affidavits  may  be  taken 
for  usurpation  —  in  the  nature  of  quo  into  consideration  in  determining 
warranto  —  ma^  be  maintained  against  whether  the  writ  should  be  issued, 
the  defendant  m  its  assumed  corporate  Where  a  corporation,  by  the  exercise  of 
name  without  joining  the  trustees,  powers  not  conferred  by  its  charter, 
People  V.  Riverside,  66  Cal.  288.  In  does  no  private  injury,  but  commits  an 
Arizona,  the  district  attorney  is,  by  offence  against  the  public  alone,  the 
statute,  required  to  bring  quo  warranto  State  may  proceed  or  waive  the  right 
against  the  usurper  of  any  franchise  to  do  so,  as  mav  be  deemed  by  the 
upon  the  verified  complaint  of  any  per-  proper  public  officials  most  beneficial 
son,  and  his  refusal  to  institute  quo  to  the  public  interest.  If  a  wnm^  is 
warranto  proceedings  is  a  violation  of  done  by  the  abuse  of  a  franchise,  it  is  a 
his  dutv  when  the  uncontradicted  facts  public  wrong,  and  a  proceeding  by  ^ 
show  the  usurpation  of  the  franchise,  warranto  must  be  by  the  pubhc  prose- 
Under  such  circumstances,  he  may  be  cutor  or  other  authorized  officer  of  the 
compelled  to  perform  his  duty  bv  man-  State,  who  mav  act  either  on  his  own 
damua.  Duffield  v,  Ashurst  (Ariz.),  motion  or  at  the  instance  of  a  private 
100  Pac.  Rep.  820.  relator,  but  he  must  act  in  his  official 

*  People  V,  Waite,  70  111.  25;  People  capacity,  under  a  sense  of  official  dutv, 

V.  Callahan,  83  111.   128;    People  v,  and  not  merely  lend  his  name  for  tne 

North  Chicago  R.  Co.,  88  HI.  537;  use  of  a  private  party.    The  proceed- 

People    V.    Anderson,    239    HI.    266;  ing  must  be  official  in  fact,  and  not  in 

People  V.  Hepler,  240  111.  196;  Martens  form  only.    The  law  has  wisely  placed 

V.  People,  85  111.  App.  66;    People  v.  the  control  of  all  matters  that' concern 

Areola  Drainage  Com  rs,  123  111.  App.  the  public  alone  in  the  hands  of  its  offi- 

604-     State    v.    Brown    (Iowa).     123  cers  chosen  for  that  purpose;  and  pub- 

N.  W.  Rep.  779;  State  v,  Bowaen,  80  lie  proceedings  ought  not  to  be  used 

Kan.    49;     Boucha  v.  Alger    Circuit  for  the  promotion  of  private  ends.  Tbe 

Judge,  159  Mich.  610;  Attorney-Gen-  court  in  the  exercise  of  its  discretion 

eral  v.  Erie  &  K.  R.  Co.,  55  Mich.  15;  should  take  into  consideration  the  ci> 

Stat«  V.  Dahl,  69  Minn.  108;  State  v,  cimistanoes  showing  the  character  oC 

School  Dist.  No.  108,  85  Alinn.  230;  the  proceeding;    and  if  satisfied  that 

State  V.   McDonald,    101   Minn.  349;  the  purpose  is  merely  to. allow  a  (ffivate 

State  V.  McClain,  187  Mo.  409;  State  party  to  institute  proceedings  in  a  mat- 

V.  Mansfield,  99  Mo.  App.  146;  Tillyer  ter  concerning  the  public  alone,  its  duty 

V,  Mindermann,  70  N.  J.  L.  512;  Clark  is  to  refuse  to  allow  the  infonnatioo 
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§1562  (900).  Same  Sabject.  Accordingly,  in  proceedings  in 
the  nature  of  quo  toarranto,  even  the  rule  to  show  cause  will  not  be 
gnmted  in  all  cases,  though  the  incumbent  be  ineligible  and  the  re- 
lator have  sufficient  interest  to  prosecute;  the  court  will  look  at 
the  relator's  motive  and  the  public  good  in  the  exercise  of  the  dis- 
Qietion  confided  to  it.^    On  this  ground,  a  rule  was  refused  against 

^  be  filed.    People  v.  North  Chicaeo  special  interest  to  be  affected,  have  not 

Ry.  Co.,  88  HI.  537,  per  Schdfield,  J.;  tne  right  to  ask  for  a  quo  warranto  to 

•L^oraey  v,  Ansley,   72  Ga.  460;    see  oust  a  member  of  council.    Common- 

•upra,  i  1552,  note;    infra,  {§  1562,  wealth  v.  Home,  10  Phila.  (Pa.)  164. 

Qote,   1563.  A  voter  in  a  city  was  held  to  have  a  su£5- 

'  People  V.  Campbell,  138  Cal.  11;  cient  interest  in  the  due  election  of 

Beople  V,  Waite,  70  HI.  25,  applying  the  members  of  the  city  council  to  become 

doctrine  of  the  text:  People  v.  Mineral  the  relator  in  quo  warranto  against  per- 

lidanh  Drainage  Dist.,    193  HI.  428;  sons  exercising  the  duties  of  councilmen. 

State  V,  Moriarity,  82  Minn.  68;  Miller  State  v,  Tolan,  33  N.  J.  L.  195;  post, 

p.  Seymour,  67  N.  J.  L.  482;  State  t^.  (§  1575  et  aeq. 

iV^lor,  50hioSt.  120;  Ckimmonwealth  Property    owner    and    taxpayer    in 

9.  Jones,  12  Pa.  St.  365;  Commonwealth  village  can  bring  the  action.    State  v. 

9,  Quley,   66  Pa.  St.  270;   Deaver  o.  Leischer,  117  Wis.  475.     Any  citizen 

State,  27  Tex.  Civ.  App.  453;  Watkins  of  a  town  may  bring  quo  warranto 

9.  Venable,  99  Va.  440;  Rex  v.  Parry,  proceedings  to  test  the  nght  to  mu- 

6  Ad.  &  El.  810,  2  N.  &  P.  414;  Rex  nicipal  oflSce.    Whitehurstw.  Jones,  117 

9.  Brown,  3  T.  R.  574,  note;   Rex  v.  Ga.  603.    Any  citizen  of  a  municipality 

Sargent,  5  T.  R.  466;    Rex  v.  Ward-  has  sufficient  interest  to  be  a  relator 

roper,  4  Burr.  1964;    Rex  v,  Dawes,  in  a  quo  warranto  proceeding  against  an 

4  burr.  2022.  officer.    State  v,  Kohnke,  109  La.  838. 

Who  may  be  a  relator,  and  what  will  The  owner  of  aqricultural  lands  illegally 

constitute  a  sufficient  interest  to  give  a  included  within  the  boimdaries  of  a  city 

private  relator  the  writ  in  the  case  of  or  village,  who  is  not  a  voter  therein, 

public  right,  or  to  test  the  nght  to  a  may    maintain    proceedings    by    quo 

public  or  mimicipal  office.    Conmion-  warranto  to  determine  the  validity  of 

wealth  V.  Cluley,  56  Pa.  St.  270,  and  the  incorporation.     State  v.  Dimond, 

cases  cited.    As  to  right  of  defeated  canr  44  Neb.  154.     In  Kentucky ,  a  citizen 

didate  to  bring  quo  warranto  against  the  or  taxpaver,  who  claims  no   title  to 

successful  candidate.     Commonwealth  anj  of  the  offices,  cannot  maintain  a 

9.  Jones,   12  Pa.  St.  365;    Common-  smt  to  oust  members  of  the  city  council 

wealth  V.  Meeser,  44  Pa.  St.  341 ;  s.  c.  upon  the  ground  that  they  have  failed 

Brightly's   Election   Cases,    659,    and  to  take  the  required  oaths.     King  v. 

note,  and  cases  cited.    The  chief  bur-  Kahne,   27   Ky.  Law   Rep.    1080,  87 

gess  of  a  borough  has  the  right  to  take  S.  W.  Rep.  807. 
proceedings  in  the  nature  of  a  quo       See    also    as    to    relator.     Supra, 

warranto  to  oust  a  coimcilman  for  being  1552;  Rex  v.  Hodge,  2  B.  &  Aid.  344, 

interested  in  a  contract  for  furnishing  note;  Rex  v.  Parry,  6  A.  &  E.  810; 

materials  to  said  borough.    He  has  a  Queen  v.  Quayle,  11  A.  &  E.  508;  Rex 

Ardent  interest  to  maxe  him  a  com-  v.  Ogden,  10  d.  &  C.  210;  Rex  v.  Mar- 

petent    relator.      Commonwealth    v,  ten,  4  Burr.  2120;  Rex  v.  Trevenen,  2 

Shepp,  10  Phila.  (Pa.)  518.    See  also  as  B.  &  Aid.  479, 482;  Rex  v.  Slythe,  6  B.  & 

to  mterest  of  relator,  BrightVs  Elec-  C.  242;  Regina  v.  Anderson,  2 Q.  B.  740; 

tion  Cases,   146,  289,  664;    Eaton  v.  Regina  v.  Greene,  2  Q.  B.  460.     See 

State,  7  Blackf.  65;  State  v.  Schnierle,  rule  of  Queen's  Bench  of  November  8, 

5  Rich.  L.  299.  A  citizen  who  claims  a  1839;  11  A.  &  E.  2;  Rawlinson  on  Corp. 
seat  in  the  select  council  of  Philadelphia,  (5th  ed.)  359, 360;  Willc.476;  Stephens' 
in  place  of  one  who  has  removed  from  Nisi  Prius,  2433;  ante,  §  507,  note, 
the  ward,  has  sufficient  interest  to  en-  as  to  right  of  freeman  in  borough  to 
title  him  to  a  writ  of  quo  warranto  to  call  a  meeting  and  mode  of  enforcing 
determine  the  question  of  forfeiture,  the  ri^t.  A  civil  action  in  quo  war^ 
Commonwealth  v,  Bumm,  10  Phila.  ranto  in  the  plaintiff's  private  right 
(Pa.)  162.    Private  citizens,  having  no  must  be  brought  in  the  county  in  which 


2742  MtTNiaPAL  CORPORATIOMB  {1564 

the  defendant,  the  acting  mayor,  where  it  appeared  there  im  no 
adverse  claimant  to  the  office.^  So  the  court  refused  to  allow  an 
information  in  the  nature  of  a  9110  toarranto  where  the  dection  day 
was  suffered  to  lapse,  and  the  election  was  held  in  good  futhonthe 
wrong  day.* 

§  1563  (901).     Same  Subject ;  Bulea  to  guide  Judicial  DlicretieB.- 
Accordingly ,  where  it  appeared  that  an  election  for  municipal  oSkm 
was  held  on  the  wrong  day,  but  the  mistake  was  not  discovered  by 
any  one,  either  officers,  candidates,  or  voters;  and  there  was  no  fraud, 
and  the  election  was  participated  in  by  a  large  majority  of  the  voters, 
—  the  court  refused  to  allow  an  information  against  an  oZtf^rman  chosen 
at  such  election,  the  refusal  being  strengthened  by  the  conaderation 
that  the  proceeding,  if  successful,  would  leave  the  coundl  without 
a  quorum  for  nearly  a  year.    The  rules  which  usually  guide  the  (&- 
cretion  of  the  court  in  such  cases  are  thus  stated:  (1)   The  relator 
must  not  be  a  mere  stranger  or  intermeddler;  (2)  He  must  not  have 
concurred  in  the  act  of  which  he  now  complains;  (3)  Unless  there 
is  fraud  or  intentional  violation  of  law,  it  must  appear  that  public 
or  private  interests  will  not  be  seriously  affected  by  the  ouster  of 
the  incumbent.' 

§  1564  (902).  Where  there  can  be  no  Trial  during  OfBeff*! 
Term.  —  In  England  there  is  a  discretion  in  the  court  to  grant  an 
information  in  the  nature  of  a  quo  warrarUo  although  the  case  cannot 
be  tried  until  the  term  of  the  officer  is  ai  an  end,  satisfactory  reasons 
for  the  delay  being  given;  and  it  has  even  been  granted  thou{^  the 
office  be  determined  at  the  time  the  application  for  the  information 
is  made.^    In  this  country  the  authorities  are  conflicting.    In  some 

the  defendant  remdes  or  is  summoned.  Prius,  2446.  2447.    So  where  the  ek^ 

State  V.  Thompson,  34  Ohio  St.  360, 365.  tion  was  held  at  the  wrong  place  when 

^  State  V.  Schnicrle,  5  Rich.  L.  (S.  the  rule  was  applied  for  bv  a  defeated 

Car.)  299.  Where  the  town  claims  an  or-  candidate.     People  v,  Waite,  70  ID. 

ganization  and  existence  under  it^  quo  25;  High  Elxtraor.  Rem.  {  646.  Wbefe 

warrarUo  will  lie  against  an  individual  the  Attorney-General  is  the  rdaUv, 

for  usurping  the  office  of  ma3ror;  and  a  (^tio  ti«fTa7tto  may  issue  without  a  role 

in  that  proceeding  the  question  of  the  to  show  cause.    As  the  law  ofBoer  of 

corporate  existence  of  the  town  can  be  the  Conmionwealth,   he  is  presomed 

tried  and  passed  upon.     State  v.  Mo-  to   be  impartial.     Conunonwealth  *• 

Reynolds,  61  Mo.  203.     Ante,  §  1556.  Bank  of  America,  10  Phila.  (Pa.)  156. 

*  State  V.  Tolan,  33  N.  J.  L.  195.  »  State  v.  Tolan,  33  N.  J.  L.  195, 198» 

The  requirement  to  give  notice  of  the  ver  Depue^  J.;  State  v.  Mansfidd,  99 

regular  annual  election^  of  which  the  Mo.  App.  141,  citing  text;  Peodb  «. 

time  is  fixed  by  charter,  is  directory.  Hanker,  197  Bl.  409;  State  r.  nolff 

People   V.    Hartwell,    12    Mich.    508;  88  Tex    297    Pomeroy  v.  Kehon,  78 

People  V.  Witherell,  14  Mich.  48;  ante,  Vt.  250 

§§  374,  409,  413,  1496;  Stephens'  Nisi  «  Rex  v.  WiDiamB,  1  W.  BIidL.  93, 
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of  the  States  it  has  been  held  that  an  information  will  not  be  granted 
wlien  it  b  not  possible  to  enter  a  judgment  before  the  term  of  the 
office  proceeded  against  expires.    In  other  cases  it  has  been  ad- 
jodged,  and  we  think  correctly,  that  quo  toarranto  may  be  properly 
brought  during  the  official  term  of  the  officer,  and  if  so  brought,  that 
it  may  be  tri^,  and  the  proper  judgment  entered  afterwards/    In 
North  Carolina  the  doctrine  of  the  English  courts  above  mentioned 
has  been  followed,  and  it  has  not  been  considered  absolutely  neces- 
Stty  that  the  information  should  be  applied  for  while  the  d^endant 
is  continuing  to  hold  the  office.    The  cases  on  thb  subject  are  re- 
ferred to  in  the  note.' 

§  1565  (903).  User  by  DtCendant  neeeMary.  —  Under  the 
statute  of  9  Anne,  chap.  xx.  sec.  4,  re-enacted  in  many  of  the  States 
liCerally  or  in  substance,  it  is  settled,  that  there  must  be  some  od  of 

05;ReztF.  New  Radnor,  2  Ld.Kenyon'B  462.    See  also  Ptople  v.  Sweeting,  2 
N.  498;  Rex  v.  Harris,  6  Ad.  &  El.  475  Johns.  (N.  Y.)  184;  State  t^.  Jacobs,  17 

gl  Eng.  C.  L.  117);  Rex  v,  Powell,  Ohio,  143.    Compare  People  p.  Loomis. 
yer,  239;  Rex  v.  Warlow,  2  M.  <&  S.  8  Wend.  (N.  Y.)  396.    It  has  been  held 
76;  Rex  v,  Payne.  2  Chitty,  366,  367;  in  Iowa,  that  a  jud^ent  of  ouster  will 
Angell  &  Ames,  §  744.    Present  state  not  be  entered  agamst  an  officer  after 
of    k^slation    and    adjudications    in  his  term  has  expired  where  no  rights 
England  on  the  efifect  of  delay  in  com-  of  third  parties  are  involved.    State  v, 
mendng  proceedings.     Rawunson  on  Powell,   101   Iowa,  382.     In  Karuaa. 
Corp.   (5th  ed.)  357;   Stephens'  Nisi  where    plaintiff's    term    had    expired 
Prius.  2432.   In  Redna  v.  Blizard,  L.  R.   befok«  tne  hearing  of  his  proceeding 
2  Q.  B.  634,  it  is  heki  that  although  the  to  determine  titie  to  office,  the  case 
officer  had  disclaimed,  the  relator  was  was  dismissed.    Hurd  v.  Beck  (Kan.), 
entiUed  to  judgment  of  ouster.  45  Pac.  Rep.  92.    Gearffia,  similariy, 

I  Commonwealth    v.    Swasey,    133   Holmes  v.  Sikes,  113  Ga.  580. 
Mass.  538;  Dean  v.  State,  56  Neb.  301;        Following  the  decisions  in  England, 
Albright  v.  Territory,  13  N.  Mex.  64.       it  has  been  held  that  an  information 
>  '^The  resignation  of  the  incum-  in  the  nature  of  a  quo  yxxnanto  may.  in 
bent,  or  even  the  termination  of  his  certain  cases,  be  filed  against  puolio 
office,  will  not  prevent  tiie  information  officers   after   the  expiration  ot  their 
boDf  prosecuted  to  a  final  judgment^   office,  or  against  special  commissioners 
tf  toe   proceedings   were   commenced  after  they  have  acted.    Burton  v,  Pat- 
prior  to  the  resignation  or  the  expirar  ton,  2  Jones  (N.  Car.)  Law,  124.     In 
tion  of  the  term.''    Per  Wagner,  C.  J.  King  v.  Williams,  1  W.  Black.  93,  there 
Hunter  v.  Chandler,  45  Mo.  452;  s.  p.   was  a  judgment  of  ouster,  although  the 
Conomonwealth  v.  Smith,  45  Pa.  St.   usurpation  (for  unlawfully  holding  a 
59;  People  v.  Hartwell.  12  Mich.  508.   court  in  the  corporation  of  Denbigh)  was 
But  in  Georgia  it  is  held  that  the  title  not  continued  to  the  trial.  Lord  Mana- 
to  an  office  will  not  be  tried  on  quo  field  observing,    ''Judgment  of  ouster 
toarranlo,  when  at  the  time  of  trial  the  must  be  given,  lest  the  defendant  re- 
term  of  office  is  expired  and  no  judg-  peat  the  act.''    lb,  95. 
ment  of  ouster  can  oe  rendered.    Mor-        Effect  of  acqyiescerice  and  lapse  of 
ris  9.   Underwood^   19  Ga.   559.       In  time  on  the  remedy  by  quo  fJoarrarUo. 
Masaachuseiis  an  mformation  was  re-  People  v.  Oakland  Co.  Bank,  1  Doug, 
fused,    for    reasons    {Mirtiy    peculiar,   (Mich.)  282,  285;  People  v.  Bank  of 
where  the  office  was  annual,  and  there  Pontiac,  12  Mich.  527;  State  v.  Paw- 
could  be  no  determination  during  the  tuxet  Tump.  Co.,  8  R.  I.  521;  State  v. 
year.     Conmionwealth  t^.  Atheam,  3  Cincinnati  Gas  &  C.  Co.,  18  Ohio  St. 
MaoB.  285;  Howard  v.  Gage,  6  Mass.  262;  Angell  A  Ames,  Corp.  }  743. 
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usurpation  —  a  vser  or  possession  of  the  office  of  franchise^ to 
authorize  an  information  in  the  nature  of  a  qiu)  warratUo.  It  b  not 
sufficient  to  allege  merdy  that  the  defendant  claims  to  use  or 
exercise  the  office  or  franchise.^ 

§  1566  (904).  Effect  of  Jadgment.  —  The  judgment  of  ouster 
on  qito  warranto,  until  reversed,  conclusively  and  finally  detennines 
the  right  as  to  all  persons  whomsoever;  and  it  may  be  given  b 
evidence  by  the  parties  and  others,  without  being  pleaded,  on  an 
issue  involving  the  rights  upon  which  it  has  passed.' 

§  1567  (905).  Practice.  —  It  does  not  belong  to  the  present 
Work  to  treat  cff  the  practice  in  proceedings  in  informations  in  the 
nature  of  a  que  toarranto.  This  is  regulated  to  a  considerable  extent 
by  the  statutes  of  the  different  States,  which  modify  and  render  more 
simple,  speedy,  and  effectual  the  common-law  modes  of  procedure. 
But  the  nature  of  the  remedy,  and  the  prindples  whidi  govern  it, 
remain  substantially  as  at  common  law,  as  amended  by  remedial 
Acts  of  Parliament;  and  the  practice,  as  near  as  practicable,  is  the 
same  as  in  the  King's  Bench,  except  when  altered  by  the  l^slation 
of  the  particular  State.'  It  must  suffice  to  refer  the  reader  to  some 
of  the  sources  of  information  on  this  subject.^ 

"  Rex  V.  Ponsonby,  1  Veeey,  1,  lead-  not  affect  the  right  of  the  State,  not  a 

ing  case,  where  defendants  were  chai^ged  party  to  that  proceeding,  to  prooeed 

with  usurping  a  municipal  office,  cited  oy  quo  warranto  to  testthe  validity  of 

and    approv^    and  followed  by  Su-  the  ordinance.     lb.     A  judgment  of 

preme  Court  of  New  York^  in  People  ouster  in  a  proceeding  on  quo  warrmlo 

V.  Thompson,  16  Wend.  (N.  Y.)  6o5.  is  not  evidence  against  one  who  in  no 

See  also  Roberson  v.  Bayonne,  58  N.  J.  way  holds  under  the  defeated  prty. 

L.  325;  Attorney-General  v,  Superior  People  v.  Murray,  73  N.  Y.  535;  Dodge 

&  St.  C.  R.  Co.,  93  Wis.  604;  Rex  v.  v.  People,  113  111.  491.    See  also  Her- 

Whitwell,  5  T.  R.  86;  Buller's  Nisi  man  on  Estoppel  Index  thereto,  title 

Prius,  211;  Willc.  on  Mim.  Corp.  462,  Quo  WarrarUo,    Enforcement  of  judg- 

pl.  254  et  seq.;  Angell  A  Ames  Corp.  ment  in  quo  warranto  by  punishment 

§  744;  Stephens'  Nisi  Prius,  2457.   The  for  contempt.    See  State  v.  Cahill,  131 

statute  of  Anne  commences,  "If  any  Iowa,  286. 

person  or  persons  shall  usurp,  or  intrude        '  Commonwealth  r.  Jones,  12  Pa. 

into,  or  unlawfully  hold  and  execute,  St.  365,  where  the  practice  under  the 

the  offices  of, "  &c.  act  of  1836  is  stated.    Former  practice 

*  Utica  Ins.  Co.  v.  Scott.  8  Cow.  no  longer  obtains  under  code  of  Sev 

(N.  Y.)  708,  709,  721,  per  Colden,  Sen-  York,    People  v.  Conover,  6  Abb.  Pr. 

ator,   and  authorities  there  digested.  R.  220. 

In  Missouri^  see  Hunter  ».  Chandler,        In   New  Jersey ^   although   a  town 

45  Mo.  452.     A  former  judgment  on  may  be  joined  as  a  party  defendant 

an  individual  relation  in  quo  warranto  in  quo  warranto  to  determine  tie  right 

by  the  district  attorney  was  held  to  be  to  the  office  of  mayor,  because  of  the 

no  bar  to  a  public  proceeding  by  the  unconstitutionality  of  tiie  statute  under 

Attorney-General.    State  v.  Cincinnati  which  the  incumbent  was  elected,  the 

Gas  <fe  C.  Co.,  18  Ohio  St.  262.    And  a  town  is  not  a  necessary  pc^y.    State 

decree  of  a  Federal  court  enjoining  a  v.  Riordan,  75  N.  J.  L.  16. 
party  from  obeying  an  ordinance  does       *  Willc.  453  et  seq.;  Angell  &  Ames, 
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.;  3  Black.  Com.  262;  Buller's  Form  of  verdict.   Thompson  v.  People, 

«,  210;  Stephen's  Nisi  Prius,  23  Wend.  (N.  Y.)  537,  reversing  s.  c.  21 

!9.,  1^460.    Rvle  to  show  cause.  Wend.  235. 

wealth  p,  JoneSj   12  Pa.  St.  Form  of  judgment  oj  ouster.    2  Kyd 

len  dispensed  with.    State  v.  on  Corp.  407;  Utica  Ins.  Co.  v.  Scott, 

all,  24  N.  J.  L.  529.  8  Cow.  (N.  Y.)  708;  Commonwealth  v. 

i    upon    filing    information.  Fowler,  10  Mass.  290;  s.  c.  11  76.  339, 

i;   Commonwealth  v.  Smead,  where  the  form  of  judgment  is  ^ven. 

74;   State  V.  Gummersall,  24  See  also  as  to  form  of  jud^ent.  Miner's 

529.     Forms  of  information;  Bank  of  Dubuque  v.  United  States,  5 

replication  in  vroceedings  in  How.  (U.  S.)  213.  If  relators  are  success- 

nto.    People  v.  Bank  of  Niag-  ful,  the^  are  entitled  to  costs^  and  hence 

3w.   (N.  V.)   196,  approving  are  entitled  to  a  judgment  of  ati«ter,al- 

used  in  the  celebrated  case  though  the  term  of  office  in  question 

le  city  of  London  (3  Hargr.  has  expired.   People  v.  Loomis,  8  Wend. 

15),  and  in  Rex  v.  Amery  (2  (N.  Y.)  396;  People  v.  Clute,  52  N.  Y. 

'.  R.  515).    For  further  forms,  576.    Contra.  State  v.  Jacobs,  17  Ohio, 

d  and  valuable  note  to  the  143.     Angell  &  Ames  Corp.   §   745; 

Richardson,  4  Cow.  (N.  Y.)  sumaf  §  1564.    In  quo  warranJto  to  tnr 

et  seq.,  and  authorities  there  titie  to  office,  if  the  defendant  is  ad,- 

«ple  V.  Van  Slyck,  4  Cow.  judged   to  have  unlawfully   intruded 

97.    See  also  Eaton  v.  State,  hin^lf  into  the  office,  costs  must  be 

(Ind.)  65;  Lavalle  v.  Peopde,  awarded  to  the  relator,  even  if  he  fails 

2.     In  a  proceeding  by  quo  to  establish  his  own  right  to  the  office, 

an  information  bas^  on  the  the  terms  of  the  statute  being  express, 

that  a  certain  law^  in  point  State  v.  Jenkins,  46  Wis.  616.    Judg- 

ill  apply  to  but  a  single  city,  ment,  under  statute,  of  ouster  against 

before ''local"  and  unconstitu-  the  defendant  without  passing  upon 

List  set  forth  the  facts  in  a  the  plaintiff's  right.    Gano  v.  State,  10 

e  form,  showing  this  to  be  Ohio  St.  237. 

State  V.  Parsons,  40  N.  J.  L.  The  refusal  of  the  court  to  allow  a 

iformation  in  the  nature  of  claimant  to  a  public  office  to  file  an  in- 

nto  is  a  civil  suit  in  such  a  formation  is  a  final  judgment^  review- 

b  it  may,  if  other  requisites  able  on  error,  and  this,  notwithstanding 

emoved  from  the  State  to  the  the  court  has  a  discretion  in  granting 

)urt8  under  the  act  of  March  or  refusing  leave.    State  v.  Burnett,  2 

Imes i;.  Kansas,  111  U.  S.  449;  Ala.  140;  Ethridge  v.  Hill,  7  Port.  (Ala.) 

iansas,  112  U.  S.  201.  47. 
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CHAPTER  XXXI 

REMEDIES  TO   PREVENT,    CORRECT,    AND   REDRESS   UNAUTHORIZED 

OR   ILLEGAL   CORPORATE   ACTS 


Section 

Remedy  in  Equitjr;  Equity 
Jurialaiction  exceptional .   .   .     1570 

Usual  Remedy  la  at  Law,  not  in 
Equitjr 1571 

JuriiKliction  in  Equity  of  the 
Federal  Courts  over  Munici- 
pal Authorities 1572 

R^edies  for  Corporate  Excess 
of  Power 1573 

Where  Corporation  is  a  Trustee 
of  Property  or  Funds  ....     1574 

Fraudulent  Dispositions  of  Cor- 
porate Prop^y  and  Funds 
and  Abuses  of  Powers  relat- 
ing thereto 1575 

Extent  and  Mode  of  Equitable 
Interference  in  this  Country    1576 

Suit  by  Attorney-General  of  the 
State 1577 

Same  Subject:  Tweed  Frauds  in 
New  York  aty 1578 

When  Taxpayers  and  Property- 
holders  may  have  Injunction    1579 

Same  Subject;  Rationale  of  Doc- 
trine; Author's  View  ....     1580 

Same  Subject;  Judgment  of  the 
Supreme  Court  of  the  United 
States 1581 

Same  Subject;  State  Court 
Decisions;  Connecticut .    .    .     1582 

Same  Subject;  Maryland  Deci- 
sion     1583 


DNBOB 

Same  Subject;  Dedsions  else- 
where      1584 

Same  Subject;  New  York  Deci- 
sions   1565 

Same  Subject;  General  Doc- 
trine   1566 

General  Conclusions  stated   .  .    1587 

Right  of  Taxpayer  to  enforce 
Affirmative  Cause  of  Action 
of  aty 1588 

Injunction  in  Municipal  Tax 
Cases;  When  grantea;  Hain- 
tiflfs 1589 

Same  Subject.  When  Injunc- 
tion granted;   When  not  .  .    1500 

Remedy  by  Certiorari;  At  Com- 
mon Law;  In  this  Country  .    1591 

Scope  of  Certiorari  in  this  Coun- 
try   1592, 1583 

What  mav  be  examined  and 
reviewed 1594 

When  Certiorari  does  not  lie  .    1595 

Remedy  by  Prohibition;  When 
Proper  Remedy    .......    1598 

Remedy  by  Indictment;  In 
England 1597 

Same  Subject;   In  Uiis  Country    1598 

N^ect  of  Duty  in  Reefpect  d 
Repair  of  Streets,  &c,     ...    1599 

Repair  of  Bridges;  Omission  of 
Duty 1600 

Concluding  Observations   ...    1601 


This  subject  will  be  considered  in  the  following  order:  — 

1.  Of  the  Remedy  in  Equity  —  sees.  1570-1590. 

2.  Of  the  Remedy  by  Certiorari  —  sees.  1591-1595. 

3.  Of  the  Remedy  by  ProkibiHon  —  sec.  1596. 

4.  Of  the  Remedy  by  Indictment  —  sees.  1597-1601. 

The  remedy  by  mandamus  and  by  quo  warranto  has  already  been 
considered.  The  remedy  by  private  or  cunl  action  is  treated  in  the 
next  chapter. 

§  1570  (906).     Remedy  in  Equity;   Equity  Jurisdiction  exceptiomL 
—  Courts   of   equity   will   sometimes   interfere   to   prevent  the 
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nnmidpal  authorities  from  transcending^  or  from  making  a  wrong- 
ful use  of,  their  powers,  and  will  in  proper  cases  relieve  against 
4eir  unauthorized  or  wrongful  acts;  but  on  a  principle  well  known 
n  our  jurisprudence,  there  must,  in  the  absence  of  remedial 
sgislation,  be  some  distinct  ground  or  head  of  equity  to  justify  a 
Bsort  to  this  jurisdiction,  such  as  the  want  of  an  adequate  remedy 
t  law,^  multiplicity  of  suits,  irreparable  injury,  fraud,  breach  of 
list,  or  the  like.* 

§  1571  (907).  Usual  Remedy  ia  at  Law,  not  in  Equity.  —  Usually 
le  question  whether  municipal  and  public  corporations  are  acting, 
have  acted,  within  the  limits  of  the  authority  which  the  law 
nfers  upon  them,  involves  an  examination  of  purely  legal  prin- 
)Ies,  as  contradistinguished  from  the  peculiar  principles  of  equity 
risdiction.  Therefore,  the  Court  of  Chancery  has  no  general 
risdiction  to  restrain,  review,  or  set  aside,  even  if  irregular  or 
;gal,  the  proceedings  of  such  a  corporation.  Such  jurisdiction 
longs,  except  in  special  cases  which  will  be  mentioned  and 
lich  generally  relate  to  the  rights  of  property  or  other  pri- 
te  rights  of  the  citizen,  to  the  supervisory  power  and  control  qf  the 
mmonrlaw  courts.^ 

*  Stubenrauch  v,  Neyenesch,  54  building  of  a  sewer,  which  endangered 
rjL  667;  Orange  City  v,  Tliayer,  health,  through  pnvate  property  was 
FLa.  502;  Hill  v.  Anderson,  122  Ky.  enjoined);   Marshall  v,   Illinois  State 

See  Taylor  v.  Crawfordsville,  155  Reformatory,  103  111.  App.  65;  Deemar 
1.  403.  If  mandamus  will  lie  to  v,  Boyne,  103  111.  App.  464;  Raycraft 
npel  pajrment  of  municipal  indebted-  v.  Harrison,  108  111.  App.  313;  Green- 
is  or  a  levy  of  taxes  for  that  purpose,  hood  V,  MacDonald,  183  Mass.  342; 
!re  is  an  adequate  remedy  at  law,  Heywood  v.  Buffalo,  14  N.  Y.  534; 
1  injunction  will  not  be  awarded.  Susquehanna  Bank  v.  Broome  County, 
.uaneister  v.  Porter,  21  Fed.  Rep.  25N. Y. 312; Peoples. Howe,  177 N.Y. 
>;  ante,  §§  1482.  1485,  1506,  1507.  499;  Douglass  v,  Harrisonville,  9  W. 
i  chapters  on  Municipal  Bonds  ana  Va.  162,  applying  doctrine  of  the  text; 
o  Warranto.  Smith  v.  Oconomowoc,  49  'Wis.  694; 
«  Infra,  §§  1571,  1572.  1601;  Re  Schlitz  Brewing  Co.  v.  Superior,  117 
wyer,  124  U.  S.  200,  referred  to  in  Wis.  297. 

ipter  on  Quo  Warranto  ;  Rico  v.  Sni-        In  Heywood  v.  Buffalo,  14  N.  Y.  534, 

r,  134  Fed.  Rep.  953;  Coast  Co.  v,  the  court  admits //ire6  chaises  o/ ooms  in 

ring  Lake,  56  N.  J.  £q.  615.  which    equity    has   jurisdiction:    "(I) 

•  Brooklyn  v.  Meserole,  26  Wend.  Where  the  proceedings  of  the  subordi- 
.  Y.)  132,  per  Nelson,  C.  J.,  who  nate  tribunal  will  necessariWlead  to  a 
[nits  only  two  classes  of  such  cases  multiplicity^  of  actions;  (2)  Where  they 
which  equity  has  jurisdiction —  (1)  lead  in  their  execution  to  the  conmiis- 
eparable  injiuy,  and  (2)  Multi-  sion  of  irreparable  injury  to  the  freehold; 
aty  of  suits  —  and  approves  Mooers  (3)  Where  the  claim  of  the  adverse  party 
Sbnedley,  6  Johns.  Ch.  (N.  Y.)  28.  to  the  land  is  valid  upon  the  face  of  the 
(  also  Dewey  Hotel  Co.  v.  United  instrument  or  of  the  proceedings  sought 
.tes  Elect.  Lighting  Co.,  17  App.  to  be  set  aside,  and  extrinsic  facts  are 
C.  356,  365,  citing  text;  Dows  v,  necessary  to  be  proved,  in  order  to  es- 
icago,  11  Wall.  (U.  S.)  108;  Butler  tablish  the  hivalidity  or  illegality." 
[Tiomasville,  74  Ga.  570  (where  the  Per  T.  A.  Johnson,  J.,  14  N.  Y.  534, 


2748  MUNICIPAL  CORPORATIONS  §  1572 

§  1572  (907  a).    Jurisdiction  in  Equity  of  the  Federal  OonrU  orcr 
Municipal  Authorities.  —  The  Circuit  Courts  of  the  United  States 

541,  approved  and  followed.     Minne-  bill  in  eauity  to  restrain  audi  interfoi- 

sota  Linseed  Oil  Co.  v.  Palmer,  20  Minn,  ence  ana  the  attempt  to  ezerdae  mn- 

468,  474;  Brehm  v.  New  York  (cloud  on  nicipal  jurisdiction  within  the  teni* 

title),  104  N.  Y.  186;    Strusburgh  v,  torial  boimdaries  of  the  town.   Hyde 

New  York  (cloud  on  title),  87  N.  Y.  Park  v,  Chicago,  124  lU.  156;  Peofiar. 

452 :  Jex  v.  New  York  (action  to  recover  Johnston,  56  111.  45, 52;  Smith  v.  Bangi, 

back  illegal  assessment),   103  N.  Y.  15  111.  399;  People  v.  Whitoomb,  55 

536;  Guest  v.  Brooklyn  (multipUcity  111.  172;  McCord  v.  Pike,  121  IU.28S. 
of  suits),  69  N.  Y.  506,  Church,  C.  J.,        In  the  Federal  courts  it  is  well  known 

states  New  York  doctrine,  infraf  §  1590,  there  can  be  no  case  of  equitable  oog- 

note;    Boyle  v.  Brooklyn    (cloud   on  nisance  where  there  is  a  plain  and  ade- 

title),  71  N.  Y.  1.  quate  remedv  at  law.     Ewidjs  9.  St. 

Injunction  does  not  he  to  restrain  Louis,  5  Wall.  (U.  S.)  413,  dtuig  with 

the  holding  of  a  public  election  author-  approval    Brooklyn    r.    Bi  eserok,  26 

ized  by  law.    Morgan  v.  Wetzel  County  Wend.  (N.  Y.)  132;  and  Heywood  p. 

Ct.,  53  W.  Va.  372.     Injunction  will  Buffalo^  14  N.Y.  534,  above  mentioDed; 

not  lie  to  contest  an  election  and  deter-  Hanewmkle  r.  Georgetown,  15  WaU. 

mine  the  right  to  a  pubUc  office.   Wilder  (U.  S.)  548;  Dows  v,  Chicago,  11  WaU. 

V.  Underwood,  60  Kan.  859.     Where  (U.S.)  108;  ante,  §  1047,  and  note;  poi<, 

a  portion  of  the  territory  of  an  organized  %i  1589,  1590,  and  cases  in  notes, 
school   district   is  armtrarily  detached        So,  in  New  Jersey,  by  a  long-estab- 

therefrom,  injunction  held  to  be  the  lished  practice,  courts  of  law  an  r»- 

proper  remedy.     School  Dist.  No.  44  garded  as  the  proper  tribunals  to  review 

V.  Turner,   13  Okla.  71.    Taxpayer's  the  irregularities  or  errors  in  the  acta 

action  cannot  be  maintained  to  restrain  and  proceedings  of  municipal  oorpon- 

gayment   of  salary  to    public  officers  tions;  but  equity  will,  where  the  facta 

olding  presumptively  valid  appoint-  make  a  case  for  equitable  interposition, 

ments.    Greene  v.  Kiiox.   175  N.  Y.  entertain  jurisdiction.     Morris  Canal 

432.    Removal  of  a  public  officer  not  &  B.  Co.  v.  Jersey  City,  12  N.  J.  Eq. 

enjoined.     Palmer  w.  Board  of  Edu-  252;  s.  c.  in  error,  lb.  547;  State  ». 

cation,  47  N.  Y.  App.  Div.  547:  ante,  Jersey  City,  29  N.  J.  L.  441;  CJamm 

chapter   on  Quo    Warranto.     A    mu-  v.  Martin,  26  N.  J.  L.  594;  State  0. 

nicipal  corporation  will  not  be  enjoined  Newark,  25  N.  J.  L.  399;  Hohnes  v. 

from  exercising  its  discretionary  powers  Jersey  City.  12  N.  J.  Eq.  299;  Atto^ 

in  making  public  improvements  within  ney-Ueneral  v.  Paterson,  9  N.  J.  Eq. 

the  scope  of  its  charter.    See  Bell  ».  624;  State  v.  Jersey  City,  30  N.  J.  L 

Rochester,  30  N.  Y.  Supp.  365.  521;  lb.  247;  Bond  v.  Newark,  19  N. 

Injunction  to  prevent  a  municipal  J.  Eq.  376;  Cross  v.  Morristown,  IS 

corporation  from  maintaining  gratings  N.  J.  Eq.  305.    The  right  to  interfere 

over  the  entrance  to  sewers  in  the  gut-  to  protect  the  constitutional  and  pJain 

ters  of  a  street,  because  in  cases  of  un-  legal  rights  of  the  citizen  is  recognised 

usual   storms  or  floods,   leaves,   &c.,  where    the    necessary    elements  and 

gathered  therein  and  caused  an  over-  srounds  of  equity  jurisdiction  enst. 

flow  upon  the  adioining  sidewalk,  re-  Matthiessen  dc  W.  S.  Ref .  Co.  r.  Jersey 

fused.    Paine,  v.  Delhi,  116  N.  Y.  224:  City,  26  N.  J.  Eq.  247:  Foley  v.  Passaic, 

distinguishing  Seifert  v.  Brooklyn,  101  26  N.  J.  Eq.  216;  Li^>stein  v.  Newarit, 

N.   Y.    136;    1    Pomeroy   Eq.   Juris.,  24N.  J.Eq.200;  JereeyCityp.Lembec, 

§  259,  and  comments;    May  all  v.  St.  31  N.  J.  Eq.  255;  Lewis  v.  Elisabeth, 

Paul,  30  Minn.  294;  Miller  v.  Mobile,  25  N.  J.  Eq.  298;  Bogert  v.  Elizabeth, 

47  Ala.  163,  166.  25  N.  J.  Eq.  426;  Smith  v.  Newark,  32 

Where  an  attempt  was  made  under  N.  J.  Eq.  1;  infra,  §  1593. 
an  unconstitutional  act  to  detach  prop-        As  a  general  rule  courts  wiD  ^ 

erty  from  one  town  and  aimex  it  to  interfere  with  selectmen  in  the  exercise 

aiiother  mostly  within  the  limits  of  a  of  their  judgment  as  to  the  mode  of 

city,  if  the  city  undertakes  to  exercise  making  a  hi^way  safe  for  public  travel 

Its  powers  over  the  property  of  the  (ante,  §§  242,  818,  chap,  xnv.),  but  wiD 

town,  the  town  may,  on  the  ground  of  do  so  where  their  object  is  merely  to 

trust  and  irreparable  injury,  have  a  promote  the  comfort  of  travellerB,  and 
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fiUing  in  eqidty  have  no  jurisdiction  to  restrain  the  municipal  avihori- 
Siesf  of  a  dty  from  proceeding,  no  matter  how  wrongfuUy,  to  remaoe 

Q  80  doing  thev  invade  private  rights,  to  enjoin  the  trespasseri  because  they 
(afield  f.  Hathaway,  44  Conn.  521;  had  separate  and  distinct  causes  oi 
j/m,  (  1593.  See  also  Gartside  v.  action,  Heazy  v.  Black,  90  Ind.  534: 
last  St.  Louis,  43  111.  47;  Oakland  v.  but  this  ruling  was  afterwards  limitea 
laipentier,  13  Cal.  540,  643;  Living-  ''to  a  case  ^ere  the  wrong  to  each 
on  9.  Pippinj  31  Ala.  542,  551,  per  property-owner  is  a  distinct  and  in- 
!ofi«,  J.;  Baltimore  r.  Baltimore  &  O.  dependent  trespass'';  and  the  court 
.Oo.,21Md.50.  When  the  a6u<terwho  ruled  that  owners  of  lots  abutting  upon 
mplains  of  proceedings  in  respect  a  street,[along  which  a  town  threatened 
opening  and  improving  streeta  may  to  wrongfully  construct  a  dndn,  might 
nrt  to  equity  for  relief  in  Massacht^-  join  in  a  smt  for  an  injunction.  Sid- 
ta,  see  Wliitmg  p.  Boston,  106  Mass.  livan  v,  Phillips,  110  Ind.  320;  ante, 
;  Jones  r.  Boston,  104  Mass.  461;  §  1132,  note.  More  fully,  see  Index, 
te,  chap,  xxiv.,  on  Streets.    An  ovmer  tit.  AlnUters, 

a  lot  and  huUding  cannot  maintain  Where  an  act  authorized  the  issue  of 
dill  in  equity  to  enjoin  a  city  from  municipal  bonds  to  secure  natural  gae 
nUng  part  of  a  street  three  and  one  for  pvolic  and  private  use^  the  pavment 
[/  blocks  distant,  so  as  to  permit  it  whereof  and  of  the  interest  thereon 
be  occupied  by  the  Board  of  Trade  was  to  be  met  by  the  income  to  be 
th  its  building,  one  ground  of  this  received  from  such  use,  and  from  a 
cision  being  that  the  plaintiff  had  tax  to  be  levied  to  provide  for  any 
special  property-right  in  the  part  deficiency,  it  was  held,  in  an  action  to 
the  street  proposed  to  be  vacated  enjoin  the  issue  of  the  bonds,  that  the 
ferent  from  the  public  generally,  and  injunction  should  not  be  granted,  be- 
noe  was  not  specially  injured.  Chi-  cause  it  did  not  appear  but  that  the 
go  V.  Union  Building  Assoc,  102  revenues  would  be  sufficient  to  meet 
.  379,  399;  ante,  chap,  xxiv.;  post,  the  pajrments  without  resort  to  tax- 
ap.  xxxii.  ation.     Per  Jackson,  J.:  ** Injunctions 

An  injunction  to  restrain  a  city  are  not  granted  in  cases  like  the  present 
)m  changing  the  grade  of  a  street  except  when  complainant's  rights  are 
K>n  the  complaint  of  a  railway  com-  clear^  and  where  an  injury  more  or 
ny,  which  had  purchased  the  right  less  irreparable  is  likely  to  result  to 
wav  over  the  street,  refused;  ample  complainants  unless  defendants  are 
medy  being  given  by  statutory  pro-  enjoined.  In  this  case  complainants' 
edings  for  the  recovery  of  whatever  rights  are  not  clear,  and  the  injury 
mages  may  result  to  it.  Ridge  Av.  likely  to  result  to  them  is  not  shown 
las.  R.  Co.  V.  Philadelphia,  10  Phila.  to  be  irreparable  or  even  serious.  On 
;  ante,  §  1047;  post,  §  1591.  Where  the  other  hand,  the  allowance  of  an 
city  conveyed  lana  for  value  to  a  injimction  would  be  attended  with 
ilroad  company,  under  a  contract  serious  and  possibly  irreparable  loss 
lich  provided  that  a  street  through  and  damage  to  the  city  of  Toledo." 
ch  land  shall  be  forever  closed;  and  Fellows  v.  Walker,  39  Fed.  Rep.  651. 
e  company  took  possession,  and  ex-  Index  —  Equity;  Injunction, 
nded  large  sums  in  improving  the  As  to  relief  in  equity  against  for- 
emises  for  railroad  purposes;  and  feitures  under  municipal  ordinances, 
e  city  then  proceeded  to  open  the  see  chap.  xv.  ante^  §§  624,  650.  Juris- 
leet,  proposing  to  pay  danuiges  as  diction  and  relief  m  equity^  see  Index, 
other  cases  wnere  land  is  taken,  —  tit.  Eijuity ;  2  Spence  £q.  Jurisd.  32. 
was  held  that  a  bill  would  lie  in  Injunction,  when  granted  in  matters 
uity,  in  behalf  of  the  company,  for  concerning  Municipal  Elections,  Bright- 
noellation  of  the  contract,  or  other  ly's  Election  Cases,  573,  622.  Andsee 
raer  relief.  Atlanta  v.  Macon  &  W.  cnapters  on  Municipal  Officers  and 
Co.,  59  Ga.  251 ;  infra,  §  1573,  note.  Mandamus,  ante ;  Index,  tit.  Injvno 
In  Indiana,  in  a  case  where  a  road  tion.  Right  of  county^  or  the  official 
18  being  laid  out  on  a  line  other  than  body  which  represents  it,  to  file  bill  in 
eoneestablishedbytheproperauthor-  chancery  to  restrain  an  illegal  appro- 
es,  it  was  held  that  the  land-owners  priation  of  a  public  highway.  Pike 
old  not  join  as  plaintiffs  in  an  action  County  v.  Griffin  &  W.  P.  PL  R.  Co., 
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a  municipal  officer  from  his  office  contraiy  to  or  without  authoiitj 
of  law.  One  ground  of  this  doctrine  is  special;  viz.,  that  the  ap- 
pointment and  removal  of  officers  of  a  municipality  are  not  subjects 
within  the  cognizance  of  the  courts  of  the  United  States,  and  that 
the  remedy  of  the  party  aggrieved  must  be  found  under  the  kws 
and  in  the  tribunals  of  the  State.  Another  ground  of  the  doctrine 
is  general;  viz.,  that  the  jurisdiction  of  a  court  of  equity,  Federal 
or  State,  unless  enlarged  by  statute,  is  limited  generally  to  the  pro- 
tection of  the  rights  of  property,  and  -  does  not  extend  to  ente^ 
taining  bills  to  restrain  or  to  relieve  against  proceedings  for  the 
punishment  of  offences,  or  for  the  removal  of  public  offioei^, 
these  being  matters  within  the  jurisdiction  of  courts  of  cominoii 
law,  or  of  the  executive  and  administrative  departments  of  the 
government.^ 

9  Ga.  475;  and  compare  15  Ga.  30.  But  because  a  munidpal  oorporation  ii 
In  Georgia  the  court  refused,  on  the  not  capable  of  looking  after  ita  mta>- 
case  made,  to  enjoin  extensive  munici-  ests  with  the  same  vigilanoe  as  a 
pal  improvements  of  grading  streets,  private  person,  it  has  a  much  stronger 
at  the  suit  of  a  lot-owner  whose  prop-  claim  for  relief,  notwithstanding  the 
erty  was  threatened  with  damage  by  laches  and  negligence  of  its  moat 
the  work.  Moore  v,  Atlanta,  70  Ga.  and  attorneys,  than  an  individusl, 
611.  See  anUf  chapters  on  Dedication  under  like  circumstances,  acting  in 
and  Streets:  Index,  tit.  Equity ;  In-  behalf  of  his  own  interests.  Lewis  v. 
junction,  Varick  v.  New  York,  4  Elizabeth,  25  N.  J.  Eg.  298. 
Johns.  Ch.  (N.  Y.)  53.  Discretionary  ^  Re  Sawyer,  124  U.  S.  200;  White 
or  legislative  powers  will  not  be  inter-  v.  Berry,  171  U.  S.  366;  Cleveland  City 
fered  with  by  a  court  of  equity  imless  R.  Co.  v.  Cleveland,  94  Fed.  Rep.  385; 
manifest  oppression  or  abuse  is  shown.  Greenwich  Ins.  Co.  v.  Carroll,  125 
Ante,  §i  242,  818;  infra,  §  1573,  note.  Fed.  Rep.  121;  Heffran  o.  Hutchins, 
Index  —  Discretion,  160   111.   550;    Howe  v,   Dunlap,  12 

The  subjects  of  Mandamus  [ante,  Okl.  467:  Brower  v.  Schuylkill  Countr, 
chap,  xxix.)  and  Quo  Warranto  (ante,  21  Pa.  Co.  Ct.  R.  311,  7  Pa.  Dist.  R. 
chap.    XXX.)    are    separately    tr^ted.  702. 

The  true  rule  undoubtedly  is  "that  In  Re  Sawyer,  124  U.  S.  200,  the 
when  no  misappUcation  of  funds  held  police  iudge  of  the  city  of  Lincoln, 
upon  a  public  trust  (post,  §  1574  et  Nebraska,  filed  his  bill  in  equity  against 
seq,),  ana  no  nuisance  to  the  public  the  mayor  and  coimcilmen  of  that 
are  shown,  the  appropriate  remedy  city^  charing  that  they  were  prooeed- 
to  compel  the  performance  of  a  duty  ing  m  a  high-handed  numnpr  to  rmoft 
imposea  upon  a  corporation  by  statute  him  from  kis  office  by  virtue  of  an  ex 
is  not  by  decree  in  equity,  but  by  a  post  facto  ordinance,  ther^y  depriving 
writ  of  mandamus  at  common  law."  nim  of  the  protection  guaranteed  to 
Per  Gray,  C.  J.,  in  Attorney-General  him  by  the  Constitution  of  the  United 
V,  Boston,  123  Mass.  460,  479,  cited  States,  and  particularly  the  Fourteenth 
pos^r  §  1574,  note;  Re  Sawyer,  124  Amendment,  and  obtained  a  tempo- 
U.  S.  200.  raiy    injunction    from    the    CLroo^ 

A  municipal  cori>oration  cannot  he  Court  to  proceed  no  further  with  the 
qujUy  of  contempt  in  disobeying  an  charges  until  further  order,  llie  city 
injunction;  the  contempt  is  that  of  council  disregarded  the  injunction  and 
individuals;  as,  for  instance,  the  offi-  justified  their  disobedience  on  the 
cere  of  a  city.  Bass  v,  Shakopee,  27  f^und  that  the  Circuit  Court  had  no 
Minn.  250*  Davis  v.  New  York,  1  jurisdiction  to  make  the  rcstraininf 
Duer  (N.  Y.),  451;  London  v,  Lynn  order.  The  Circuit  Court  committed 
Regis,  1  H.  Bl.  206;   arUe,  chap.  xxix.  the   mayor  and   eleven    memben  d 


1 1573  WBONGFUL  acts:  bemedy'  in  equttt  2751 

S  1573  (908).  Remedies  for  Oorporate  Excess  of  Power.  —  But 
since  municipal  corporations  are  invested  with  large  powers  to 
enable  them  to  execute  specific  objects,  or  to  promote  the  wel- 
fare of  the  people  who  are  subjected  to  their  rule;  and  since  experi- 
ence shows  how  frequently  their  officers  abuse  or  transcend  their 
rightful  authority  to  the  detriment  or  injury  of  the  inhabitants, 
and  how  necessary  it  is  that  the  latter  should  have  easy  and  effectual 
remedies  to  restrain  or  correct  municipal  excesses  of  power;  and 
perhaps  because  in  the  Code  Stat^  the  ancient  line  of  separation 
between  Law  and  Ekjuity  is  not  so  distinctly  maintained  as  for- 
merly, —  the  general  tendency  of  the  later  cases  is  to  favor  a  relaxa- 
tion, rather  than  a  strict  application  of  the  rule  adverted  to  in  the 
preceding  sections,  which  denies  the  right  to  resort  to  equity  if 
there  exists  an  adequate  remedy  at  law.^    The  state  of  the  law 

the   city   council   for   contempt.    Re  Hagner  v.  Heyberger,  7  Watts  &  S. 

Sawder,  124  U.  S.  200,  mvrat  was  their  104;    Updegraff  v.  Crans,  47  Pa.  St. 

i^ppucation  for  a  writ  of  nabeaa  corpus,  103;   Cochran  v.  McCleaiy,  22  Iowa, 

"uie  Supreme  Court  of  the   Umted  75;  Delahanty  v,  Warner,  75  111.  185; 

Statee  deddec^  that  the  Circuit  Court  Sheridan  v,  Colvin,  78  111.  237;  Dickey 

had  no  jurisdiction  of  such  a  cause,  v.  Reed,  78  111.  261 :  Harris  v.  Schryock, 

that     itfl    order   of    injunction    was  82  111.   119;    Beeoe  v.  Robinson,  52 

abBoltUidy  void,  as  well  as  its  order  Ala.  66;  Moulton  v.  Reid.  54  Ala.  320. 

ponishing  for  contempt,  based  thereon.  He  concludes  that  whetner  the  pro- 

aod  that  the  relators  were  entitled  to  ceedings  in  question  be  considered  as 

be  discharged  on  the  habeas  corpus.  criminal  or  judicial  or  administrative, 

The  opmion  of  the  majority  of  the  still  their  only  object  being  the  re- 

oourt,  delivered  by  Mr.  Justice  Gray,  moval   of   a   public   officer  from   his 

whOf  in  his  learned  opinion,  reviews  office,   they  are  equally  beyond  the 

many  of  the  cases,  English  and  Ameri-  jurisoiction  and  control  of  a  court  of 

can,  as  to  the  nature  o/  the  jurisdiction  equity.    Mr.  Justice  Fidd  concurred. 

m  equity  where  not  enlarged  by  stat-  but  on  the  ground  that  such  questions 

ute.    He  says:    ''It  is  equallv  well  belong  to  the  domain  of  State  juris- 

settled  that  a  court  of  equity  has  no  prudence.     Waite,  C.  J.,  and  Harlan, 

jurisdiction  over  the  appomtment  and  J.,  dissented  from  the  judgment  of  the 

removal  of  public  officers,  whether  the  court. 

power  of  removal  is  vested,  as  well  as  |»<  The   several  States   have  power  to 

that  of  appointment,  in  executive  or  provide  and  regulate  proceedings  for 

administrative  boaros  or  officers,  or  the  removal  of  a  person  from  a  State 

18   intrusted   to   a  judicial   tribimal.  office,  and  such  %^ation  is  not  in 

The    jurisdiction    to    determine    the  conffict  with  the  Constitution  of  the 

title  to  a  public  office  belongs  exclu-  United  States  where  it  provides  for 

aivel^r  to  the  courts  of  law,  and  is  bringing  the  party  into  court,   with 

exernsed  either  by  certiorari,  error,  or  notice  of  the  case  against  him,  gives 

appcsaly  or  by  mandamus,  prohibition,  opportunity  to  be  heard,  and  provides 

quo  warranto,  or  information  in  the  for  a  judicial  determination.    Foster 

nature    of   a   writ   of   quo   warranto,  v,    Kansas,    112    U.    S.   201.    Notice 

•ooordinff  to  the  circumstances  of  the  ante,  chap,  on  Taxation, 
ease,  ana  the  mode  of  procedure  estab-        ^  The  courts  profess  loyalty  to  the 

liahed    by    the   common    law   or   by  rule  mentioned  in  the  text;    but  it 

itatute.     No   English   case  has  been  seems  to  the  author  evident^  upon  a 

bund  of  a  bill  Tot  an  injunction  to  study  of  the  course  of  decision,  that 

QBtrain  the  appointment  or  removal  the    greater   directness    and   superior 

i  a  municipal  officer/'    He  cites  in  efficiency   of   the   equity   jurisdiction 

upport  of  the  foregoing  the  following:  have  insensibly  led  the  courts  in  these 
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as  moulded  by  the  courts,  on  the  subject  of  relief  against  unau- 
thorized, wrongful,  and  illegal  corporate  acts,  threatened  or  con- 
summated, can  only  be  satisfactorily  ascertained  by  a  general  survey 
of  the  field  of  judicial  judgments.  Generally  speaking,  equity  will 
interfere  in  favor  of,  or  against,  municipal  corporations,  on  the  sanie 

principles  by  which  it  is  guided  in  cases  between  other  suitors.* 

later  times,  and  especially  in  the  right  to  use  them  to  another  oompany; 
Code  States,  to  an  extension  of  the  but  it  is  entitled  to  enjoin  such  a  corn- 
equity  jurisdiction  on  the  sround  of  pany  when  attempting  to  use  the 
the  inadequacy  of  the  remedy  at  law,  streets  without  its  license.  Gtixens' 
when  such  remedy  would  not  formerly  Gas  &  M.  Co.  v.  Elwood,  114  Ind.  332; 
have  been  regarded  as  inadequate  antef  chap.  xxv.  The  property  of  an 
within  the  original  meanine  of  the  incorporated  village  in  Illinois  is  hekl 
rule.  This  is  a  natural  result  of  the  by  the  corporate  authorities  as  a  trust 
situation  in  the  Code  States.  It  is.  for  the  use  of  the  public;  any  iinlaw- 
perhaps,  one  not  to  be  regretted  ii  ful  interference  with  it  calculated  to 
the  auxiliarv  writ  of  preliminary  in-  inflict  upon  the  conmiunity  an  iirep- 
junction  had.  not  come  at  the  same  time  arable  injury  presents  a  clear  case 
to  be  much  abused  by  the  ease,  liber-  for  equitable  relief.  In  this  case,  a 
ality.  and  even  improvidence  with  city  was  enjoined  from  exerdsii^ 
whicn  it  has  too  '  commonly  been  municipal  jurisdiction  within  the  terri- 
pranted,  instead  of  being  limited,  as  tory  of  a  village,  and  from  inteiferiog 
it  ever  ought  to  be,  to  cases  wnere  with  its  property  and  effects.  Hyde 
this  writ  is  shown  to  be  reasonably  Park  v,  Cnicago,  124  111.  156. 
necessary  to  preserve  pendente  liUj  a  Bill  by  corporation  to  set  aside 
right  which  would  be  otherwise  im-  fravdvlent  grant  by  its  council.  Oait- 
perilled.  This  and  following  sections  land  v.  Carpentier,  13  Cal.  540.  See 
are  cited  in  Meyer  v.  Boonville,  162  s.  c.  subsequently  reported,  21  Cal. 
Ind.  165.  Text  approved  in  Scott  v,  642.  See  also  O'Brien  County  p. 
La  Porte,  162  Ind.  34.  See  Rogers  v.  Brown,  1  Dillon  C.  C.  R.  588  (bill  to 
O'Brien,  153  N.  Y.  357.  set  aside  fraudulent  judgment);  Atto^ 
'  Attorney-General  v.  Plymouth,  9  ney-General  v.  Wilson  (bill  for  relief 
Beav.  67;  Sherburne  v.  Portsmouth,  against  fraudulent  alienation  of  corpo- 
72  N.  H.  539,  541,  citing  text;  Minne-  rate  property),  9  Simons,  30;  aflftrmed, 
apolis  Brew.  Co.  v.  McGiUivray,  104  1  Cr.  &Ph.  1;  in/ra^  §§  1574, 1575.  It 
Fed.  Rep.  258;  McMahon  v.  New  seems  that  a  mumcipal  corporation, 
Orleans,  52  La.  Ann.  1226,  quoting  in  its  corporate  character,  where  the 
text;  Riverside  v.  MacLain,  210  111.  alleged  illegal  action  is  not  aimed  at, 
308.  Sec  Macon  v.  Hughes,  110  Ga.  and  cannot  affect  the  corporate  rights 
795.  Accordingly,  it  was  held  where  or  corporate  property,  cannot  maintain 
the  owner  conveyed  property  to  a  city  an  action  to  restrain  or  to  be  relieved 
for  a  public  way^  in  the  confidence  of  against  the  levy  of  an  illegal  tax  upon 
receiving  compensation,  which  the  the  taxpayers,  as  where  the  board  of 
corporation  failed  to  make,  that  he  supervisors  of  the  county  are  proceed- 
was  entitled  to  relief.  Walker  v,  ing  to  levy  and  collect  an  iUegal  tax 
Charleston,  1  Bailey  Elq.  (S.  Car.)  443;  upon  the  taxable  property  of  the 
arUej  §  1571,  note;  Pittsburgh's  Ap-  citizens  of  one  of  the  towns  in  the 
peal,  118  Pa.  St.  458.  So  also,  where  county.  Guilford  v.  Chenango  County, 
a  city,  by  ordinance,  had  granted  13  N.  Y.  143,  per  DeniOy  J.,  who  says: 
to  a  street  railway  company  the  right  "The  principles  affirmed  in  this  court 
of  way  over  streets  and  a  public  square^  by  Lonllard  v.  Monroe,  UN.  Y.  392^ 
it  was  enjoined,  at  the  suit  of  the  seem  to  me  hostile  to  this  action.' 
company,  from  closing  the  square  And  see  subsequent  case  of  Doolittle 
against  it.  Springfield  R.  Co.  ».  v.  Broome  County,  18  N.  Y.  155,  and 
Springfield,  85  Mo.  674.  A  town  can-  Roosevelt  v.  Draper,  23  N.  Y.  318, 
not  enjoin  a  natural-gas  company  below  mentioned,  infra^  §  1585;  «Vro, 
from  using  the  streets  on  the  ground  chap,  xxxii. 
that    it    had    granted    the    exclusive  Where  the  mayor  is  invested  trUh 
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For  the  reason  that  these  corporations  are  intrusted  for  defined 
)bjectSy  or  for  public  purposes,  with  large  powers,  the  courts  have 

^  power  of  seeing  that  the  charter  of  tion  and  establishment  of  a  public 
le  corporation  is  faithfully  executed,  road  through  privateproperty.  Wen- 
118  is  a  duty  with  which  he  is  intnisted  ger  v,  FiSier,  55  W.  Va.  13;  anUf 
»r  the  common  benefit  of  all  the  cor-  chap,  xxiv.,  on  Streets.  Where  the 
drators,  and  ^ves  him  the  right  to  power  exercised  is  legislcUive  or  dia- 
led the  means  best  calculated  to  cretionaryf  a  clear  case  must  be  made 
flchaige  it;  and  in  the  exercise  of  to  justify  judicial  interference.  Lane 
lis  right  he  may,  according  to  the  v.  Schomp,  20  N.  J.  Eq.  82;    anUf 


ing  9tdt  to  test  the  legality  of  the  MuUiplicUy  cf  suits.  See  Glucose 
■dinances  and  to  restrain  the  alder-  Refining  Ck>.  v,  Chicago,  138  Fed.  Rep. 
len  or  officers  of  the  corporation  209;  Hutchinson  v.  Beckham,  118 
om  issuing  warrants  or  doing  acts  Fed.  Rep.  399;  International  Trading 
violation  of  the  laws  of  the  State  or  Stamp  Co.  v.  Memphis,  101  Tenn.  181. 
le  charter  of  the  city.  Genois  ».  Where  a  city  corporation  had  com- 
ockett,  13  La.  545.  Lti  Fieri  v.  menced  iii  the  Justices'  Court  seventy- 
tiieldsDoro',  42  Miss.  493,  the  town  seven  actions  against  the  plaintiff  at  the 
>uncil  passed  an  ordinance  ordering  same  time,  to  recover  a  separate  and 
le  plamtifif,  without  showing  any  distinct  penalty  of  $50  for  running  cars 
uiae  for  the  order,  to  remove  lumber  without  a  license,  contrary  to  ordi- 
-om  his  private  jn-opertyy  and  stating  nance,  the  court  awarded  an  injunction 
lat,  if  he  failed  thus  to  remove  it,  against  the  prosecution  of  more  than 
le  corporate  officers  would  remove  or  one  of  such  actions  until  that  one 
estroy  it.  It  not  appearing  that  it  could  be  finally  determined,  it  appear- 
as  a  nuisance,  the  court  restrained  ing  that  the  local  court  had  no  power 
le  corporation  from  interference  with  to  consolidate  the  actions  or  grant  the 
le  plaintiff's  property.  It  will  be  relief  sought,  and  that  the  conciurent 
werved  that  the  property  threatened  prosecution  of  all  would  be  unneces- 
be  disturbed  was  personal,  and  that  sarily  oppressive.  The  ground  of  the 
,6  court  makes  no  reference  to  the  injunction  was  the  power  of  a  court  of 
lint  whether  an  action  at  law  for  equity,  in  a  proper  case,  to  restrain 
images  would  not  be  an  adequate  the  prosecution  of  a  multiplicity  of 
meoy.  suits.  Third  Av.  R.  Co.  v.  Mew  York, 
Injunction  in  favor  of  individuals  to  54  N.  Y.  159,  distinguishing  West  v. 
evtmt  the  municipal  authorities  from  New  York,  10  Paige  (N.  Y.),  539. 
croaching  upon  private  property.  Ante,  The  subject  of  granting  an  injunction 
1132,  1244,  and  cases;  Dudley  t*.  to  restrain  the  enforcement  of  municipal 
rankfort,  12  B.  Mon.  (Ky.)  610;  ordinances  underwent  consideration  in 
uick  v.  New  York  (streets),  4  Johns,  a  case  in  Illinois  (Des  Plaines  v.  Foyer, 
b.  (N.  Y.)  53;   Boughner  v.  Clarks-  123  111.  348). 

irgh,  15  W.  Va.  394;  Feoria  v.  The  municipality  of  Des  Flaines 
ihnston,  56  111.  45;  Carter  v.  Chica^^,  adopted  an  oroinance  prohibiting  any 
^  m.  283,  170;  Holmes  v.  Jersey  City  person  from  renting  or  permitting  the 
treets),  12  N.  J.  Eq.  299;  Tainter  v.  use  of  any  yard,  grouna,  Ac,  for  any 
[orristown  (streets),  19  N.  J. '  Eq.  purpose  whereby  disorderly  persons 
I;  Clark  v.  Syracuse  (destro3ring  were  congregated.  It  was  not  ques- 
illnlam),  13  Barb.  (N.  Y.)  32:  tioned  that  the  general  subject-matter 
nporia  v.  Soden,  25  Kan.  588  (noted  of  the  ordinance  was  within  the  scope 
tte,  §  1033.  note);  Mason  City  S.  &  of  the  power  conferred  by  the  char- 
.  Co.  V.  Mason  (town  of),  23  W.  Va.  ter  of  the  municipaUty.  The  munici- 
1  (an  injimction  restraining  a  town  pality  commenced  seven  distinct 
un  opening  a  street  through  land  prosecutions  against  the  same  person 
thout  the  owner's  consent  and  for  violation  of  this  ordinance.  One  of 
tbout  having  condemned  it) ;  Bris-  them  was  brought  to  trial,  and  the  de- 
Door  &.  Lumber  Co.  v.  Bristol,  97  fendant  therein  foimd  guilty,  where- 
.  304.     Injunction  to  prevent  loca-  upon   he   brought   a  bill   m   equity 
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evinced  some  anxiety  not  to  allow  their  authority  to  be  used  to 
oppress  the  inhabitants  within  their  jurisdiction;  and  it  may 
safely  be  affirmed  that  there  is  a  remedy,  according  to  the  nature  of 
the  case,  by  certiorari,  mandamus,  quo  warranto,  prohibition,  appeal, 
indictment,  civil  action,  or  in  equity,  for  all  injurious  abuses  of 
power  and  all  invasions  of  the  legal  rights  of  persons  subjected  to 
municipal  control  or  affected  by  municipal  action.^  There  can 
ordinarily  be  no  judicial  restraint  or  interference  with  the  bom 
fide  exercise  of  powers,  legislative  or  discretionary  in  their  nature, 
and  which  do  not  violate  private  rights.'     We  have  had  occasion 

to   enjoin    the    municipality    and   its  87  Tex.  330.  Irreparable  injury.  CSfioo 

officers   from   prosecuting    the    other  Lumber  Co.  v,  Cicero,  176  111.  9;  Rico 

suits,  which  were  pending,  and  from  v.  Snider,  134  Fed.  Rep.  953.    A  cooit 

instituting,  as  it  threaten^,  other  like  of  equity  has  jurisdiction  to  enjoin  tbe 

prosecutions   against    him   under   the  enforcement   of  a   void  ordinance  at 

ordinance,  alleging  his  innocence  of  the  the  suit  of  a  person  whose  interests 

offence  charged;    the  illegality  of  the  will  be  injuriously  affected  byenfon»- 

ordinance  under  which  he  was  prose-  ment.    Deems  v.   Baltimore,  80  Md. 

cuted:     that    he    had    no    adequate  164.     See  generally  as  to  iniunctioQ 

remedy  at  law  to  prevent  irreparable  against  the  enforcement  of  onunances, 

injury  of  the  prosecutions  or  the  multi-  ante.  §  650. 

plicity  of  such  prosecutions.     The  bill        Where  numerous  loarranU  had  been 

in  equity  was  oismissed  on  demurrer,  issued  against  an  individual  for  \vA»r 

The  Supreme  Court  of  llhnois  affirmed  tions  of  an  ordinance  which  imposed  a 

this  decree,  holding  that  the  question  fine  for  each  day's  occupation  of  tbe 

of    the    legality    or    illegality    of    the  pubhc  streets,  —  the  amount  of  tbe 

ordinance  was,  on  the  case  made,  a  fine  not  being  sufficient  to  give  him 

question   for  the  common-law  court,  an  appeal, — and  the  defendant  daufwd 

and  not  a  court  of  equity,  to  decide;  a  right  of  property  in   the  street,  an 

that    a    court    of    equity    would    not  injunction  was  granted  to  him  restrain- 

determine  the  validity  of  an  ordinance  ing  the  prosecution  of  the  warrantA 

in  any  case  where  the  defendant  had  until  the  right  of  property  could  be 

an  adequate  remedy  at  law;   and  that  determined.    Shinkle  v.  Covington,  83 

this   case   did   not   come   \^'ithin    the  Ky.  420. 

recognized  head  of  equity  jurisdiction,        *  See  Westbrook  p,  Middleooff,  W 

based  on  irreparable  injury  or  multi-  111.  App.  327. 

plicity  of  suits.    Shopcy  J.,   dtes  the        *  Anie^   §   242;  infra,  §  1593;  New 
leading  adjudications,  and  distinguishes  Orleans  Water  Co.  v.  New    Orieans, 
the  case  from  Third  Av.  R.  Co.  v.  New  164  U.  S.  471;   Torpedo  Co.  r.  Out- 
York,   54   N.   Y.    159,   and   Wood  v.  endon,    19    Fed.    Rep.    231:    Alpew 
Brooklyn,  14  Barb.  (N.  Y.)  425,  con-  v.  San  Francisco,  32  Fed.  Rep.  503 
sidering   it   rather  to  fall   under  the  (apphcation  to  restrain  the  pottage  of 
principle  of  Davis  v.  American  Society,  an  ordinance  repealing  an  ordinance 
75  N.  Y.  362.  under  which  the  city  had  contracted 
Injunction  to  restrain  the  enforce^  for    the    removal    of    dead    animals, 
rnent  of  inunicipnl  ordinances.    See  Los  refused);  Hamerick  ».  Rouse  (county- 
Angeles  City  Water  Co.  v.  Los  Angeles,  seat  removal),    17  Ga.   56;    State  r. 
88  Fed.  Rc^p.  720;  Cleveland  v.  Cleve-  Woody,  17  Ga.  612;  Bacon  v.  Walker, 
land  Citv  R.  Co.,  194  U.  S.  517;  Old  77  Ga.  336;  Valparaiso  v.  Hagen,  153 
Colony  trust  Co.  v.  Atlanta,  83  Fed.  Ind.    337;    Jenkins   v,   Andover,  103 
Rep.  39;   Los  Angeles  City  Water  Co.  Mass.  94,  104;  Cape  May  &  S.  L.  R* 
V.  Los  Angeles,    103  Fed.  Rep.  711;  Co.  v.  Cape  May,  35  N.  J.  Eq.  419; 
Chicago  V.  Ferris  \Miecl  Co.,  60  111.  Brodnax  v.  Groom,  64  N.  Car.  M\ 
App.    384;     United   Traction   Co.    v,  Waterbury  v,   Laredo,   60  Tex.  510; 
Water\'liet,    35    N.    Y.    Misc.    392;  State  v.  Milwaukee  County,  105  Vv^ 
Austin  V.  Austin  City  Cemetery  Ass'n,  651.    See  Roby  v,  Chicago,  215  IIL 
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already  to  some  extent  to  state,  in  connection  with  special  topics 
discussed,  in  what  cases,  and  in  what  mode,  corporate  acts  and 
proceedings  may  be  judicially  examined  or  reviewed,^  but  the  sub- 
ject is  of  sufficient  importance  to  require  some  further  separate 
oonsideration.' 

§  1574  (909).  Where  Corporation  is  a  Tnutee  of  Property  or 
'^nidB.  —  In  respect  of  property  or  funds  held  by  municipal 
^rporations  in  trust,  or  clothed  with  public  duties,  equity,  in  virtue 
>f  its  jurisdiction  in  respect  of  trusts  and  property,  has  always 
.sserted  its  power  to  see  that  the  trusts  were  observed  and  their 
lublic  duties  in  respect  of  such  property  discharged.'  In  England, 
Jid  probably  also  in  this  country,  the  bill  may  in  such  cases  be 
lied  against  the  municipal  corporation  and  its  officers  by  the 
Lttomey-General,  on  his  own  motion  or  on  behalf  of  the  corpora- 
ors,  taxpayers  or  persons  interested;  or  the  latter  may  perhaps,  in 
ertain  cases  under  the  line  of  decisions  in  this  country  presently  to 
le  mentioned,  exhibit  the  bill  in  their  own  names.  The  jurisdiction 
»f  chancery  in  such  cases  over  municipal  corporations  is  forcibly 
sserted  by  the  House  of  Lords,  in  an  interesting  and  important 
ase  in  which  the  corporation  of  Dublin,  under  an  Act  of  Parlia- 

04;  Poppleton  v,  Moores,   62   Neb.  many  of  the  American  cases  upon  the 

151.  subject  of  injunctions  against  munici- 

Where   a   coimcil  was   empowered  pal  corporations.     High    on    Injunc- 

0  determine  finaUy  certain  facts,  as,  tions,  §§  783-795.  See  also  Joyce, 
Q  this  case,  whether  real  estate  was  Injunc.  716. 

ural  or  not,  it  was  said  that  if  "the        ■  Attorney-General  v.  Liverpool,  13 

liscietion  was  abused,  no  doubt  the  Eng.  Ch.  (1  Mylne&Cr.  171)  343,  359; 

wwer  of  a  court  of  equity  would  be  Attorney-General  v.   Dublin,   1   Bligh 

kdequate  to  restrain  the  perpetration  N.  R.  312;  an/e,  §§  107,  131,  334;  chap- 

if  a  palpable  wrong."    Erie  v.  Reed,  teronCJorporate  Property,  anUf  §§982- 

13   Pa.   St.   468.     In  Spring  Valley  986;    chapter    on     Dedication.    arUef 

Voter  Works  v.  Bartlett,  16  I%d.  Rep.  §  1106;  Baltimore  v.  Baltimore  &  0.  R. 

15,  it  was  held  by  Sawyer,  J.,  that  CJo..  21  Md.  50;  Bamum  v.  Baltimore, 

lunicipal   corporations   may   be   en-  62  Md.  275;  Sherburne  v,  Portsmouth, 

>ined  from  passing  an  ordinance  which  72  N.  H.  539,  541,  542,  citing  text; 

1  not  within  the  scope  of  its  powers,  post,  §  1585,  note  and  cases. 

od  which  would  work  an  irreparable  It  is  ^'a  distinctive  characteristic 
i/ury,  citing  Davis  v.  New  York,  1  of  a  corporation  that  it  is  accountable 
hier  (N.  Y0»  452;  affirmed,  9  N.  Y.  in  equitv  for  misapplication  of  trust 
53,  264.  See  Spring  Valley  W.  W.  v,  fundSf  whereas  any  other  body  of  men, 
chottler,  110  U.  S.  347;  post,  chap,  as  a  parish,  can  only  (where  relief  can 
GdL  be  had  at  all)  be  touched  through  the 

*  Ante,  §§  379,  517,  752,  and  note  individuals,  or  their  representatives, 
HI;  ante,  $  1550.  See  also  Richard-  who  have  committed  the  actual  breach 
m  V.  Baltimore,  8  Gill  (Md.),  433;  of  trust."  Grant  on  Corp.  138.  Mr. 
lexaiEider  v.  Baltimore,  5  Gill  (Md.),  Spence  discusses  the  subject  of  the 
3;  Dudley  v,  Frankfort,  12  B.  Mon.  equity  jurisdiction  over  corporations 
iy.)  610, 615.  as   trustees   satisfactorily.     2   Spence 

'  Mr.  High  has  collected  and  stated  Eq.  Jiuisd.  32-35. 
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ment,  was  the  trustee  cf  Junde  raised  from  waier-rates,  to  supply  the 
city  with  water,  and  w'lere  the  bill  charging  the  corporation  with 
breaches  of  trust  and  mismanagement  was  filed  by  the  Attorney- 
General  on  behalf  of  the  inhabitants  of  Dublin  paying  water-rates.^ 
Here  the  public  were  i  iterested  in  the  proper  administratioD  of 
the  authority  which  had  been  conferred  upon  the  city  corporation 
in  respect  to  the  suppljr  of  water  to  the  city;  it  is  obvious  that 
there  was  no  adequate  remedy  at  law,  and  hence  the  propriety  of 
a  resort  to  equity  by  the  ratepayers,  in  the  name  of  the  officer 
authorized  to  represent  the  king.* 

§  1575  (910).  Fraudulent  DiapositionB  of  Corporate  Property  and 
Funds  and  Abuses  of  Powers  relating  thereto.  —  So  the  Court  of 
Chancery,  in  England,  notwithstanding  another  remedy  (which 
is  considered  to  be  cumulative)  is  given  by  statute,  will  re- 
lieve against  fravdident  dispositiona  of  corporate  property.  It  will 
also  interfere  to  prevent  municipal  councils  from  abusing  powers 
relating  to  property  and  funds  intrusted  to  them  to  be  exercised  in 
conformity  with  law  for  the  benefit  of  the  incorporated  place  or 
its  inhabitants.  The  just,  salutary,  and  sound  view  is  taken,  that 
the  powers  conferred  by  the  Municipal  Corporations  Act  upon 
councils  in  respect  to  the  corporate  funds  and  corporate  property 
are  public  trusts,  and  the  property  owned  by  the  corporations  is 
held  by  them  in  trust  for  the  purposes  specified  or  authorized  in 
the  act;  and  hence,  if  these  powers  are  abused,  —  as,  for  example, 
the  power  of  a  council  to  award  compensation  to  officers  of  the 
corporation,  or  if  corporate  property  is  collusively  alienated,— 

^  Attoraey-General    v.    Dublin,    1  249.    See  also  Baltimore  r.  Horn,  26 

Bligh  N.  R.  312.    See  also  Attorney-  Md.  194;  Holland's  Case,  11  Md.  186; 

General  v,  Liverpool,  13  Eng.  Ch.  (1  Baltimore    v.    Porter,    18    Md.  2S4; 

Mylne  &  Cr.  171)  343.    The  doctrine  Attorney-General  v.  Heelis,  2  Sim.  A 

of  these  cases  was  approved  by  Gray,  St.  67;  People  v.  Canal  Board,  55  N. 

C.  J.,  in  Attorney-General  v.  Boston,  Y.  390  (1874),  where  the  subject  b 

123  Mass.  460,  who,  referring  to  Attor-  discussed    by    Allen,    J.;     Attorney- 

ney-General  v.  Salem,  103  Mass.  138,  General    v.    Boston,    123   Mass.  460; 

says,  **if  the  water-rents  had  been  col-  infra^  §  1585,  note.    Duties  and  liabili- 

lected  and  misapplied  by  the  city  (of  ties  of  public  officers.    A n^e,  §§  433-444. 
Salem),  there  would  have  been  such  a        •  In  England  it  is  settled  that  in  casn 

misappropriation  of  trust  funds  held  by  such  as  those  mentioned  in  the  text,  or 

the  city  for  a  public  charitable  purpose  where  the  corporation  b  a  trustee  of 

as  would  have  supported  an  informa-  property  or  funds  for  public  uses,  it 

tion  in  equity  in  the  name  of  the  At-  can  be  made  to  account  to  the  crtnm, 

tomey-General."    Noticed  more  fully,  on  an  information,  but  not  to  prtrote 

infray  §  1585,  note.  persons  in  a  suit  in  equity.    Grant  on 

The  principles  on  which  equity  will  Corp.  138;  Skinners'  Company  r.  Irish 

enjom  the  proceedings  of  puWico^er*  Soc.,    12  CI.  &  F.   487.    See  also  2 

are  stated  by  Lord  CoUenham.    Frewin  Spence  Eq.  Jurisd.  32-35. 
V.  Lewis,  18  Eng.  Ch.  (4  Mylne  A  Cr.) 
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this  is  a  breach  of  trust  of  which  equity  will  take  cognizance.^  The 
uniform  and  settled  mode  of  proceeding  ia|  England  in  such  cases 

'  Attomey-Genend  v.  Poole,  4  consistent  with  the  trust,  but  for 
Kfyine  &  Cr.  17,  30.  and  overruling  2  purposes  foreign  to  it,  the  Attomey- 
^een,  190,  206;  ran-  v.  Attorney-  General  hr^i  a  right  to  file  an  informa- 
jeneral,  8  CI.  &  F.  409:  Attorney-  tion  or  bill  in  equity,  asking  ''that  t^e 
leneral  v.  Aspinwall,  2  Mylne  &  C&.  fund  may  be  recalled,  secured,  and 
13^  overruling  Master  of  the  Rolls,   appropriate^  for  the  public,  or  in  other 

Keen,  513;  Attorney-General  v.  Wil-  words,  charitable  purposes,  to  which 
m,  9  Sim.  30;  afi&rmed  by  the  Lord  it  is  by  the  act  devoted."  Attom^- 
hanceUor,  1  Or.  &  Ph.  1,  noted  infra;  General  v,  Aspinwall,  2  Mylne  &  Cr. 
van  p.  Avon,  29  Beav.  44.  Text  cited  613,  618.  He  says:  "I  cannot  doubt 
id  approved;  Place  v.  Providence,  12  that  a  clear  trust  was  created  by  this 
.1.1;  Roper  v.  McWhorter,  77  Va.  act  for  public,  and  iherejore.  in  the  legal 
4  (Lease  of  ferries  enjoined).  See  sense  of  the  term,  charUabie  rmrposes, 
Jen  V.  Clausen,  1 14  Wis.  244.  of  all  the  money  belonging  to  tne  oorpo- 

In  explanation  of  the  English  deci-  ration  at  the  tune  of  the  passing  of  the 
>n8  referred  to  in  this  note,  it  may  be  act."    76.  623. 

iserved  that  by  §  92  of  the  Municipal  On  the  same  principle  Lord  Gotten^ 
)rporations  Act  of  1835  before  men-  ham,  in  the  case  of  the  Attomey-Gen- 
med  (ante,  §§  10,  175)^  the  income  of  eral  v.  Poole,  4  Myl.  &  Cr.  17,  supra, 
I  the  property  belonging  or  payable  held  that    chancery  had   jurisdiction 

any  of  the  old  corporations  was  to  on  an  information  of  the  Attomey- 
:  paid  to  the  treasurer  of  the  new  or  General  filed  on  the  relation  of  certam 
niodelled  corporation,  and  the  fund  ratepayers  of  the  corporation,  to  pre- 

created  was  to  be  subject  to  the  vent  the  municipal  council  from  award- 
lyment  of  the  debts  of  the  old  corpo-  ing  unauthorized  compensation  to  the 
tion,  to  the  payment  of  the  salaries  of  officers  of  the  corporation  out  of  the 
unicipal  officers,  of  municipal  election  borough  fund,  and  that  it  was  immate- 
penses,  municipal  court  expenses,  and  rial  that  the  means  of  payment  were 
fother  expenses  incident  to  can^dng  to  be  raised  by  a  rate  or  tax  over  the 
teact  into  effect;  with  a  provision  that  levy  of  which  the  court  might  not  have 
ly  surplus  should  be  applied,  under  any  control.  The  ground  of  inter- 
e  direction  of  the  council,  for  the  ference  was  that  the  fund  of  the  corpo- 
iblic  benefit  of  the  inhabitants  and  ration,  however  acquired,  is  a  trust  fund, 
e  improvement  of  the  borough.  In  to  be  used  for.  and  only  for,  purposes 
ae  the  borough  fund  thus  obtained  consistent  with  the  provisions  of  the 
ould  prove  insufficient  for  the  enumer-  Municipal  Corporations  Act,  and  that 
ed  purposes,  power  is  given  to  the  trustees  may  m  eouity  be  restrained 
uncil  to  raise  the  deficiency  by  tax-  from  committing  breaches  of  trust. 
ion  or  a  borough  rate.  The  author  To  the  objection  that  ''the  information 
les  not  see  that  property  thus  held,  did  not  impute  fraud  in  the  proceedings 
Dome  thus  derived,  and  public  powers  of  the  council"  the  Lord  Chancellor 
us  to  be  exercised,  are  in  essence  said:  "But  a  trustee  may  be  ^ilty  of  a 
Cerent  from  the  pioperty,  income,  breach  of  trust  from  error  or  ignorance 
d  powers  ordinarily  appertaining  to  of  his  duty,  and  if  it  were  necessary 
r  American  municipalities.     If  this  to  impute  fraud,  the  term  itself  need 

80,  the  English  cases  below  cited  not  be  used;  it  is  sufficient  if  the  facts 
s  especially  instructive.  stated  amount  to  a  case  of  fraud." 

Summary  of  leading  English  cases:  Conformably  to  these  principles,  where 

the  leamng  case  of  the  Attorney-  the  municipal  coimcil,  withoid  authority 
ineral  v,  Aspinwall,  supra.  Lord  of  law,  gave  a  bond  to  secure  compensa- 
lancellor  CoUenham  held  that  the  lion  out  of  the  corporate  funds  to  an 
jperty  in  question  became,  upon  the  officer  of  the  corporation,  this  was  held 
nctment  of  the  Municipal  Corpora-  to  be  a  breach  ot  their  trust,  comizable 
ns  Act,  subject  to  the  public  trusts  in  chancery.  Parr  v,  Attorney-General, 
dared  by  that  act,  and  was  not  under  8  CI.  &  F.  409. 

i  absolute  control  of  the  corpora-  So  in  the  Attorney-General  v, 
n;  and  that  if  any  given  appropri-  Lichfield,  13  Simons,  547,  the  corpo" 
on  of  this  fund  or  property  be  not  ration  was  enjoined  on  an  information 
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is  by  infonnation  or  by  bill  filed  in  the  court  of  equity  by  the'AttoN 
ney-Generai.    The  king,  as  "parens  patricB,  institutes  the  suit  by  his 

by  the  Attorney-General  from  ordering  burden  of  proof  on  the  agent,  to  bm- 

their  treasurer  to  pay  out  of  the  borough  rate   from   the   appropriation  he  faai 

fund  or  any  funds  of  the  corporation  received  that  portion  which  he  would 

the  amount  of  a  promissoiy  note  to  one  be  legally  entitled  to  take.    East  Ni»- 

Mallett  for  £200  borrowed  mone^,  and  aouri  r.  Horseman,  16  Up.  Can.  0.  B. 

the  ground  of  the  order  was,  m  the  588.     In  Canada  the:e  is  not  omy  i 

language  of  Vice-chancellor  ShadweU^  dvil  but  a  criminal  remedy.  Damds  r. 

that,  "taking  all  the  Acts  of  Parlia-  Burford,  10  Up.  Can.  Q.  B.  481.  See 

ment  together,  it  is  quite  clear  that  the  further^azter  v.  Kerr,  23  Grant  (Can.), 

corporation  had  no  authority  to  give  367.     The  treasurer  should  not  pay 

the  promissory  note  to  Mallett."  money  on  any  or  every  draft  and  onkr 

So,    also,    in  Attorney-General    v,  which  the  reeve  for  the  time  being  may 

Norwich,  16  Simons,  225,  the  corporis  direct   him   to   pay.     The   towDBhip 

tion  was  restrained,  in  a  suit  by  the  moneys  wiU  probably  be  oonsidend 

Attorney-General   at  the  instance  of  as  still  in  his  hands,  unless  paki  out  oq 

ratepayers,    from    using    the    boroiigh  a  proper  legal  authority,  for  purposes 

fund  for  an  unauthorized  purpose;  viz.,  contemplate  and  authorized  by  law. 

to  pay  the  expenses  of  procuring  an  at  least  until  he  has  received  a  formal 

Act    of    ParUament    to    improve   the  acquittance  and   discharge  from  the 

navigation  of  a  river  flowing  through  municipality.    East  Nissouri  v.  Horse- 

the  corporation.   See  Attorney-General  man  et  aZ.,  9  Up.  Can.  C.  P.  191,  per 

V.  Wigan,  34  Eng.  Ch.  (5  De  Gex.  M.  Draper,  C.J.   Nor  ^ould  he  pay  money 

&  G.)  52;  Frost  v,  Belmont,  6  Allen  on  an  illegal  order  or  resolution,  for  an 

(Mass.),  152.  Act  of  Parliament  should  be  regarded 

So  in  this  country,  it  has  been  held  by  him  as  a  higher  authority  than  the 
that  a  New  England  town  cannot  ap-  resolution  or  by-law  of  a  oorporatioo 
propriate  money  to  pay  the  expenses  created  by  an  Act  of  Parliament, 
of  a  committee  to  petition  the  legisla-  Daniels  v,  Burford,  10  Up.  Can.  Q.  B. 
ture  for  the  annexation  of  the  town  481.  And  if  a  treasurer  so  pay  oKmey 
to  another  town,  thereby  merging  its  on  an  illegal  order  or  resolution,  Im; 
own  organization.  Minot  v.  West  would  be  probably  subject  to  oimiDal 
Roxbur}%  112  Mass.  1;  ante,  §  824,  prosecution.  East  Nissouri  v.  Horse- 
note,  in  Sherlock  v.  Winnetka,  59  man,  16  Up.  Can.  Q.  B.  580.  But  be 
111.  389,  a  fraudulent  and  illegal  exer-  is  not  now  liable  to  any  action  at  law 
cise  of  the  powers  of  the  municipal  for  moneys  paid  by  him  in  accordanoe 
council  looking  to  the  creation  of  un-  with  a  by-law  or  resolution  of  the 
authorized  debt  of  the  municipality  was  council.  Harrison's  Munic.  Man.  for 
treated  as  a  breach  of  trust  and  a  fraud  Canada  (5th  ed.),  p.  186;  Biggar, 
upon  the  law,  against  which  equity  Municipal  Manual  (Canada,  1900), 
would  relieve  at  the  instance  of  tax-  301. 
payers  and  propertv-owners.  In   Attorney-General  r.  Wilaon,  9 

So  in  Canada,  the  members  of  the  Simons,    30,    affirmed   by   the  Loitl 

coimcil  are  not  the  corporation,  but  the  Chancellor,  1  C%  &  Ph.  1,  which  wis 

agen  s  of  the  corporation  for  tiie  man-  an  information  and  bill  in  equity  by 

agement  of  its  affairs  and  funds.    When  the  Attorney-General  at  the  relation 

these  agents  are  shown  so  to  misap-  of  the  corporation  of  Leeds,  it  was  held 

propriate  the  funds  of  the  corporation  that  chanceiy  had  jurisdiction  (not- 

as  to  put  the  money  into  their  own  withstanding  a  special  remedy  in  the 

pockets  when  not  authorized  so  to  do.  Municipal    Corporations  Act)  to  re- 

a  bill  in  eauit^  at  the  instance  of  a  rate-  lieve    against    fraudulent    aUenaOoM 

payer.    Blakie    v.  Staples,    13    Grant  of  corporate   property,    and   that  the 

(Can.),  67,  or  an  action  at  the  suit  of  the  corporation  could  impeach  the  fraadu- 

corporation,    will    lie  against  them  to  lent  acts  of  its  officers,  and  maintain 

recover  it  back;  and  when  that  misap-  a  suit  to  set  aside  transactions  fraodu- 

propriation   is   mixed   up   with   what  lent  against  it,  though  carried  into  effect 

may  have  been  rightfully  paid,  it  is  in  the  name  of  members  of  its  ooun- 

but  right,  in  order  to  operate  as  a  safe-  cil;  and  this  right  the  Lord  Chancellor 

guard  to  the  corporation,  to  cast  the  considered  not  to  be  affected  by  the 
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proper  officer,  the  Attorney-General,  who  files  the  necessary  infor- 
mation, or  information  and  bill,  as  a  prerogative  right,  —  the  right 
which  the  sovereign  has  to  call,  by  his  appropriate  officers,  upon 
the  several  courts  of  justice,  according  to  the  nature  of  their  respec- 
tive jurisdictions,  to  see  that  right  is  done  to  his  subjects,  who  are 
incompetent  to  act  for  themselves.  While  it  is  usual  to  join  relators 
in  the  suit,  it  is  not  necessary.  The  object  in  joining  them  is  that 
the  defendants  may  not  be  oppressed,  without  remedy,  by  vexa- 
tious suits,  since  the  relators  are  liable  to  costs,  while  the  crown 
is  not.^ 

§  1576  (911).  Extent  and  Mode  of  Equitable  Interference  in  this 
Oovmtry.  —  In  this  country  the  preventing  or  the  redressing  of  the 
excesses  of  municipal  power  by  a  resort  to  a  court  of  equity  has  given 
rise  on  some  points  to  much  contrariety  of  judicial  opinion.  Cor- 
porations here  derive  their  powers  from  express  legislative  enact- 
ment. Most,  if  not  all,  of  the  States  have  an  officer  styled  an 
Attorney-General,  whose  duties  are  prescribed  by  statute;  and  these 
duties  diflFer  in  many  respects  from  the  duties  of  the  Attorney- 
General  in  England.  The  question  has  several  times  arisen  how 
far  this  officer,  or  the  public  law  officer  of  the  State,  may  exercise 
the  powers  which  belong  to  the  office  of  the  Attorney-General  at 
common  law,  —  to  file  informations  or  bills  in  equity,  to  prevent 

drcumstance  that  the  Attome}r-Gen-  Corp.  137-139,  142;  ante,  §§  433-444, 

enl  had  the  like  power.     A  similar  note. 

power  to  vrotect  corporate  property  was        Whether  funda  derived  by  a  mu- 

aaserted  oy  the  Master  of  the  Rolls  nicipality  from  taxation  for  municipal 

in  Attorney-General  v.  Liverpool,   13  improvements,  the  payment  of  mimici- 

Eng.  Ch.  (1   Mylne  &  Cr.  171)  343,  pai  expenses,  &c.,  are  charitable  funds. 

where  the  information  was  filed  by  the  see    Attorney-General    v.    Brown,    1 

Attorney-General   at  the  relation   of  Swanst.  265;  compare  Attomey-Gen- 

two  merchants  of  Liverpool,  one  of  eral  v.  Heelis,  2  Sim.  &  St.  67.    Both 

whom  was  a  burgess  or  ratepaying  of    these    cases    are    referred   to    in 

citizen,    against    the    corporation    of  Attorney-General  v.  Dublin,   1  Bligh 

Liverpool.     The  line  of  English  deci-  N.  R.  312,  334.    See  Carlton  v.  Salem, 

rions  cited  in  §§  1574  and  1575  is  re-  103  Mass.  141,  referred  to  infra,  §  1585, 

ferrcd  to  at  length,  and  distinguished  note. 

by  Allen,  J.,  in  People  v,  IngersoU,  58       *  Per  Lord  Redesdale,  in  the  Attor- 

^f.  Y.  1;  post,  §§  1578,  1585,  note,  and  ney-General  v,  Dublin,  1  Bligh  N.  R. 

cases,  1587;  ante,  §  1573,  note.  312;  Attorney-General  v.  Birmingham, 

//  members  of  a  corporation  contrive  3  L.  R.  Eq.  552;  Attorney-General  v. 

2  sdieme  to  defraud  a  corporation  of  its  Exeter,  51  Eng.  Ch.  507;  29  Beav.  44. 

property,    they    are    personally    liaUe,  The  answer  of  a  municipal  corporation 

Attorney-General  v,  Wilson,  9  Simons,  to  a  bill  in  chancery  need  not  be  signed 

JO,  aflTd  1  Cr.  &  Ph.  1,  supra.   See  also  by  an  officer  thereof;  where  the  name 

ittomcy-GenCTal  v,  Lichfield,  11  Beav.  of  the  corporation  is  written  to  such 

120;  Attorney-General  v.  Leicester,  9  an  answer,  and  there  is  nothing  to  show 

)eav.   546;  Attorney-General  v.  Ply-  that  it  is  unauthorized,  it  will  be  suffi- 

Douth,  9  jBeav.  67;  Regina  v.  Liver-  cient.    Harrison  v,  Peoria,  A.  &  D.  R. 

ool,    9   A.    <&    E.    435;    Grant    on  Co.,  77  111.  11. 
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or  redress  the  illegal  acts  of  municipal  officers  and  corporations; 
and  connected  with  this  inquiry  is  the  further  one,  when  or  in  what 
cases  private  persons  may  in  their  own  names  resort  to  equity  to 
prevent  the  municipal  authorities  from  passing  beyond  the  line  of 
their  rightful  powers,  or  to  have  unauthorized  corporate  acts  set 
aside  or  the  injury  caused  thereby  redressed  or  corrected.  How 
far  a  court  of  equity  may  control  the  acts  of  municipal  and  pubGc 
corporations  or  of  their  officers,  and  in  what  manner  or  at  whose 
instance  it  will  exercise  its  jurisdiction  where  it  exists,  are  questions 
upon  which,  as  above  observed,  the  courts  in  this  country  are  by 
no  means  fully  agreed.  It  must  suffice,  in  our  further  treatment  of 
this  subject,  to  notice  briefly  the  adjudications  respecting  it,  and  to 
state  what,  in  the  absence  of  controlling  legislative  enactments, 
would  appear  upon  principle  and  sound  public  policy  to  be  the 
correct  doctrine,  as  to  the  extent  and  mode  of  equitable  inte^fe^ 
ence  with  the  exercise  of  municipal  powers,  or  with  the  acts  of 
municipal  officers. 

§  1577  (912).  Suit  by  Attomey-Oeneral  of  the  State.  — The 
weight  of  authority  seems  to  be  that  the  Attorney-General  of  a 
Staie,  or  its  other  public  law  officer,  has  by  virtue  of  his  oflBce 
the  right  in  his  name,  or  in  the  name  of  the  State,  upon  the  rela- 
tion of  persons  interested,  to  bring,  in  cases  which  are  properly  of 
equitable  cognizance  and  which  affect  the  public,  a  bill  in  equity  to 
prevent  municipal  corporations  from  exceeding  the  line  of  their 
lawful  authority,  oi*  to  have  their  illegal  acts  set  aside  or  corrected.^ 

"  Davis  V,  New  York,  2  Duer,  663.   DeniOf  J.,  admits  that  the  Attorney- 
In  this  case  the  subject  is  very  learnedly   General   may  file  an  information  in 
discussed  by  Mr.  Justice  DueTf  who  equity  to  prevent  an  act  which  would 
cites  and  reviews  the  principal  English  be  a  breacn  of  trust.    The  ri^t  of  the 
authorities,   and   deduces  from  them   Attorney-General  to  bring;  a  suit  to 
the  doctrine  that  when  the  act  of  a  prevent  the  illegal  issue  of  bonds  by  an 
municipal  corporation,   which   is   the   mcorporated  town  to  a  railroad  corn- 
subject  of  complaint,  affects  injuriously   pany  was  denied  by  3/ i/Uin,  J.,  in  the 
and  equally  the  entire  public  within   Supreme  Court,  and  the  previous  cases 
the  junsdiction  of  the  corporation,  the  in  that  State  above  cited  were  di?- 
Attomey-General  is  a  necessary  party,   approved;  but  it  is  observable  that  the 
See  also   People   v.   Lowber,   7   Abb.   learned  judge  seems  to  pnx^ed  upon 
(N.  Y.)  Pr.  158,  —  an  action  by  the  the  basis,  believed  to  be  fundamentally 
Attorney-General  to  prevent  the  cor-   erroneous,  "that  the  people,  that  is, 
poration  from  completing  an  alleged   the  State  in  its  corporate  capacity  and 
unauthorized  contract  for  the  purchase   character,  has  no  manner  of  interest" 
of  land  on  which  to  erect  a  market-  in  a  Utigation  where  the  Question  is 
house.     People  v.  New  York,  9  Abb.   whether  corporate  powers  which  it  has 
(N.Y.)Pr.2.53,  lOAbb.  (N.Y.)Pr.l44;  granted  have  been  exceeded  or  not. 
Same  v.  Same.  32  Barb.  (N.  Y.)  102.  In   People  v.  Miner,  2  Laiising  (N.  Y.), 
Doohttle  V.  Broome  County,  18  N.  Y.   396;  reaffirmed.   People  v.  Albany  A 
155,    157,   referred   to  infra,   §    1585,  Susq.  R.  Co.,  5  Lanaing  (N.  Y.),  25. 
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This  doctrine  has  been  asserted  by  an  able  court,  in  a  case  where 
there  was  no  statute  giving  the  Attorney-General  power  to  inter- 
fere to  prevent  an  abuse  of  corporate  powers,  or  prescribing  the 
terms  of  such  interference,  and  where  the  injury  complained  of  by 
the  relators  was  a  disregard  of  the  provisions  of  a  municipal  charter, 
which  required  contracts  to  be  let  to  the  lowest  responsible  bidder. 
It  was  conceded  in  that  case  that  the  Attorney-General  would 
have  the  right  to  enjoin  the  misappropriation  of  a  charitable  fund 
held  by  the  corporation;  and  the  court  considered  that  there  was 
no  substantial  distinction  between  such  a  case  and  one  where, 
under  legislative  authority,  a  corporation,  authorized  to  raise 
funds  by  taxation  for  specified  purposes  or  on  certain  conditions 
only,  threatens  effectually  to  abuse  its  powers  in  this  respect  by  a 
misappropriation  or  unwarranted  use  of  corporate  moneys  or  f  unds.^ 

In  the  People  v.  Ingersoll,  58  N.  Y.  1,  Missouri^  the  Attomcy-Greneral,  or  the 
and  People  v.  Fields,  58  N.  Y.  491,  the  prosecutmg  attorney  of  a  county,  in 
Court  of  Appeals  decided  that  the  which  a  public  nuisance  exists,  may 
Attorney-General  could  not  intervene  maintain  an  action  to  abate  the  nui- 
by  civil  action  in  the  name  of  the  State  sance,  independent  of  any  statute, 
to  recover  money  due  to  the  city  of  Such  action  possesses  the  character- 
New  York  {infra J  §  1578).  istics  of  a  bill  m  equity.  State  v,  Van- 
In  Calif omiaj  it  has  been  decided  dalia,  119  Mo.  App.  406. 
that  where  a  suit  is  instituted  in  the  Suit  on  behalf  of  all  taxpayers^  when 
name  of  the  State  by  the  Attorney-  once  entertained  by  the  court,  cannot 
General,  on  the  relation  of  the  real  be  dismissed  without  an  order  of  court, 
party  in  interest  seeking  relief,  and  the  McAden  v,  Jenkins,  64  N.  Car.  796,  be- 
State  has  no  interest  therein,  the  fore  Pearson^  C.  J. 
Attorney-General,  as  suchf  has  no  In  Upver  Canada  the  mayor  is  the 
power  to  control  the  suit  or  withdraw  head  of  tne  council,  and  the  head  and 
nis  consent  to  the  use  of  the  State's  chief  executive  officer  of  the  corpora- 
name,  to  the  prejudice  of  the  relator,  tion,  and  it  is  held  that  a  bill  will  lie  in 
People  V.  Nortn  San  Francisco  H.  &  R.  equity  by  some  of  the  inhabitants  of  a 
Assoc.,  38  Cal.  564.  See  ante,  chap,  municipality  alleging  an  illegal  mis- 
xxix.,  as  to  relator.  The  Attorney-  application  of  its  funds  by  the  mayor. 
General  may  institute  an  action  in  the  Patterson  v.  Bowes,  4  Grant  (Can.), 
name  of  the  i>eoplc  to  enjoin  or  abate  170.  The  Attorney-General  is  not  a 
a  public  nuisance  caused  by  obstruc-  necessary  party  to  such  suit.  lb. 
tions  upon  a  public  street.  People  v.  Where  the  mayor  of  a  city  secretly 
Beaudry,  91  Cal.  213,  220.  The  dis-  contracted  to  purchase  at  a  discount 
trict  attorney  is,  by  statute,  authorized  a  large  number  of  the  debentures  of 
to  maintain  an  action  in  the  name  of  the  city,  which  it  was  expected  would 
the  county  to  recover  moneys  un-  be  issued  under  a  contemplated  by- 
lawfully  paid  on  account  of  the  county,  law  of  the  city  council,  and  was  after- 
See  Tehama  County  v.  Sisson,  152  Cal.  wards  himself  an  active  party  in  pro- 
167.  curing  and  gi^nng  efifect  to  the  by-law 
In  Missouri^  a  very  able  lawyer,  subsequently  passed,  he  was  held  to 
sitting  as  a  special  judge  iShepLey^  J.),  be  a  tnistcc  for  the  city  of  the  profit 
upon  a  review  of  the  English  cases,  held  derived  from  the  transaction.  Toronto 
that  an  information  in  equity  by  a  law  v.  Bowes,  4  Grant  (Can.),  489,  affirmed 
officer  of  the  State  would  lie  to  prevent  in  appeal,  6  Grant  (Can.),  1,  and  afteiv 
the  county  authorities  from  doing  an  wards  affirmed  by  the  privy  council; 
unauthorized  act,  such  as  issuing  rail-  more  fully  ante^  |  772;  Harrison's 
road  bonds.  State  v.  Saline  County,  Munic.  Man.  (5th  ea.)320,321;  Biggar, 
51  Mo.  350,  Wagner^  J.,  dissenting;  MunicipalManual  (Canada,  1900),  115. 
infra^  §§   1579,  note,  1584,  note.     In       ^  Attorney-General    v.    Detroit,    26 
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§  1578  (913).  Same  Subject;  Tweed  rrands  in  Hew  York  Oty.  - 
In  cases  arising  out  of  the  well-known  municipal  f lauds  in  New 
York  of  Tweed  and  his  confederates,  it  was  held  by  the  Court  erf 
Appeals  that  an  action,  unless  given  by  statute,  could  not  he  mm- 
tained  in  the  name  of  the  State  by  the  AUomey-Gentral  to  recover  a 
judgment  in  the  name  of  the  State  for  moneys  illegally  and  fraudu- 
lently taken  by  the  defendants  from  and  belonging  to  the  dty  of 
New  York.  As  the  ownership  of  such  moneys  was  in  the  dty  co^ 
poration,  and  not  the  State  of  New  York,  the  court  dedded  that 
the  right  of  action  to  recover  the  same  was  in  that  corporation  and 
not  in  the  State.  And  it  was  further  dedded  that  the  fact  that 
the  city  corporation  through  its  officers  fraudulently  colluded  with 
the  defendants,  to  protect  them  from  dvil  actions  to  enforce  their 
liability,  did  not  give  a  right  of  action  to  the  State  or  authorize 
the  Attorney-General,  without  express  legislative  sanction,  to  bring 
suit  in  the  name  of  the  State  to  recover  such  moneys,  making  the 
wrong-doers  and  the  munidpality  defendants.^ 

Mich.  ,263;     ''Every  misuse  of  cor-  paving  street  with  patented  paomeiU. 
porate  authority  is  in  a  legal  sense  an  Hobart    v.    Detroit,    17  Mich.    246; 
abuse  of  trust,  and  the  State,  as  the  Attorney-General  v.  Detroit,  26  Mich, 
visitor  and  supervisory  authority  and  263;    Dean  v.  Charlton,  23  Wis.  590; 
creator  of  the  trust,  is  exercising  no   Harlem  Gas!.  CJo.  v.   New  York,  33 
impertinent  vigilance  when  it  inquires  N.  Y.  309:  arUej  §803.  'Index  — P(rf- 
into    and    seeks    to    check    it."     lb.  ented  Articles  and  Patented  PavemerU. 
Per  Cooley,  J.,  who  in  his  opinion  care-        *  People  v.  Fields,  58    N.  Y.  491; 
fully  considers  what  kind  and  degree  People  v.  Ingersoll,  &8  N.  Y.  1;  Chunk, 
of  abuse  of  corporate  power  will  jus-  C.  J.,  and  Rapallo,  J.,  dissenting.    The 
tify  the  interference  of  the  Attorney-  English  cases  referred  to  in  §§  1574  and 
General.     It  was  held  in  this  case  that   1575  of  this  work,  holding  that  the 
where  the  council  awarded  the  contract  Attorney-General,    on    behalf  of  the 
to  the  highest  of  two  bidders  /or  putting  crown,  may  resort  to  equity  to  prevent 
down   pavements,   but  the  dinercnce  the  abuse  of  corporate  powers  rel&ting 
in   the  bids  was  less  than  $200.   of  to  property  and  funds,   even  if  the 
which  less  than  $30  was  to  be  paid  by  doctrine  of  those  cases  prevailed  in 
the  city,  and  the  contractors  had  gone  New    York,   which   was   not  decided, 
on    without    objection    and    incurred   were  considered  as  distinguishable  from 
large  expenses,  and  the  lot-owiiers  did   the  case  before  the  court,  as  this  irtu 
not    complain,    the    amount  involved  a  civU  action  for  the  recovery  of  mmey, 
was  too  small  to  warrant  the  interven-  which   could   only   be   brought   by  tht 
tion   of   the   Attorney-General,    espe-  owner^  and  the  owner  was  the  Qorpora- 
cially  as  it  appeared  that  the  error  of  tion  and  not  the  State.     The  courts  of 
the  council,  ii  any,  was  not  intentional,   New  York  had  previously  held,  errone- 
but    one    of    judgment    only.     Ante,   ously  as  we  think,  that  the  taxpayers, 
§  1130.     Index  —  Lowest  Bidder.  as  such,  were  without  remedy  m  such 

A  judgment  of  the  Supreme  Judicial  cases.  Post^  §  1585.  This  condition  of 
Court  of  Massachusetts  sustained  in  practical  helplessness  against  fraud 
its  reasoning  the  principles  laid  down  was  remedied  by  the  Acts  of  1872  and 
in  the  text  and  approved  by  the  Su-  1881.  Ayers  v,  Lawrence,  59  N.  Y. 
preme  Court  of  Michigan  in  the  case  192;  Metzger  v.  Attica  &  Arcade  R. 
just  cited.  Attorney-General  v.  Bos-  Co.,  79  N.  Y.  170,  171;  Osterhoudt  p. 
ton,  123  Mass.  460;  infra,  §  1585,  Rigney,  98  N.  Y.  222;  infra,  f§  1679, 
note;  ante,  §  274,  as  to  injunction,  1585,  and  note, 
for  restraining  tax  or  assessment   for 
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579  (914).  When  Taxpayers  and  Property-holders  may  have 
ition.  —  In  this  country,  the  right  of  property-holders  or  tax- 
nhabitants  to  resort  to  equity  to  restrain  municipal  corpora- 

and  their  officers  from  transcending  their  lawful  powers  or 
ing  their  legal  duties  in  any  mode  which  will  injuriously 

the  property-holders  or  taxpayers/  —  such  as  making  an  un- 
prized appropriation  of  the  corporate  funds,  or  an  illegal  or 
jful  disposition  of  the  corporate  property,^  or  levying  and  col- 
g  void  and  illegal  taxes  and  assessments  upon  real  property 
'  circimistances  presently  to  be  explained,'  —  has,  without  the 
f  statute  provision  to  that  effect,  been  affirmed  or  recognized 
merous  cases  in  many  of  the  States.  It  is  the  prevailing,  we 
aow  add,  almost  universal  doctrine  on  this  subject.*     It  can, 

'ong  Wai  v.  Williamson,  103  citing  text;  Scott  v.  La  Porte,  162 
iep.  1.  See  Keen  v.  Waycross,  Ind.  34;  Jordan  v.  Lo^ansport,  171 
i.  588.  A  taxpayer  mav  enjoin  Ind.  280;  Macy  v.  Miami  County 
eation  of  an  dlegal  debt  by  a  (Ind.  App.),  80  N.  E.  Rep.  553; 
or  city.  Scott  v,  Allen,  53  111.  Miller  v.  Des  Moines,  143  Iowa,  409; 
;41.  122    N.    W.    Rep.    22ft;     Ramsey   v. 

hamberlain  ».  Tampa,  40  Fla.  Shelbyville,  119  Ky.  180,  184;  Dyer 
lolden  V.  Alton,  179  111.  318;  v,  Newport,  123  Ky.  203;  Johnson  v. 
y  V.  Gilbert  46  111.  App.  623;  New  Orleans,  105  La.  149;  Sugar  v, 
;e  i;.  Spring  Lake,  112  Mich.  91;  Monroe,  108  La.  677,  citing  text; 
■d  V.  Easterling,  61   Neb.  882;  Murphy  t;.  St.  Mary's  Parish  Police 

V.  Manchester  Electric  Light  Jury,  118  La.  401,  409,  citing  text; 
i  N.  H.  340.  Saxon  v.  New  Orleans,  124  La.  717, 

radford  v.  San  Francisco,  112  quoting  text;  Handy  v.  New  Orleans, 
137,  approving  text;  Cascaden  39  La.  An.  107,  109,  citing  text;  Rey- 
erloo,  106  Iowa,  673.  citing  text,  nolds  i;.  Waterville,  92  Me.  292;  Blood 
oberts    v.    Bradfield,    12    App.  v.  Heal,  100  Me.  30;   St.  Mary's  Ind. 

453;  Davenport  v.  Buffington,  School  v.  Brown,  45  Md.  310,  citing 
d.   Rep.   234;    Inge  v.   Mobile  text;  Baltimore  v.  Keyser,  72  Md.  106, 

of  Public  Works,  135  Ala.  187,  108;  Packard  v.  Hayes,  94  Md.  233, 
iting  text;  Russell  v.  Tate,  52  252;  Bennett  v,  Baltimore,  106  Md. 
41,  545,  citing  text;  Gibson  v.  484,  496;  Curtenius  v.  Grand  Rapids 
f  County,  80  Cal.  359;  Winn  v,  &  Ind.  R.  Co.,  37  Mich.  583;   Alpena 

87  Cal.  631,  636,  citing  text;  v.  Alpena  County  Circuit  Judge,  97 

V.  Goad,  89  Cal.  215,  223;  Mich.  550;  Bates  v.  Hastings,  145 
Rosa  Light  Co.  v.  Woodward,  Mich.  674,  580,  citing  text;  Cone  v, 
al.  30;  Johnston  ».  Sacramento  Wold,  85  Minn.  302,  306:  SchifTman 
jr,137  Cal.  204.  210;   Chamber-   v.  St.  Paul,  88  Minn.  43;  Patterson  v. 

Tampa,  40  Fla.  74;  Anderson  Barber  Asphalt  Pav.  Co.,  96  Minn.  9; 
ler,    51  Fla.  380;     Americus  v,    Davenport  v.  Kleinschmidt,  6  Mont. 

114  Ga.  871,  884;    Fluker  v.    502,    523,    quoting    text;    Tukey    v. 

Point,  132  Ga.  568;  Stevens  v,  Omaha,  54  Neb.  370,  378;  Shepard  v, 
ary's  Training  School,  114  111.  Eaflterling,  61  Neb.  882;  Grand  Island 
45;  Chicago  v.  Nichols,  177  111.  &  W.  C.  R.  Co.  v,  Dawes  County,  62 
4:  Adams  v.  Brenan,  177  111.  Neb.  44;  Poppleton  t;.  Moores,  62 
Holden  v.  Alton,   179  111.  318;   Neb.  851;   s.  c.  67  Neb.  388;  Ballard 

West  Hammond,  230  111.  310;  v.  Cemey,  83  Neb.  606;  State  v.  White 
n  V,  Tidholm,  94  111.  App.  371;  Pine  County,  22  Nev.  80,  87,  citing 
t  V.  New  Albany,  88  Ind.  473;  text;  Blood  v.  Manchester  Elect. 
also  V.  Gardner,  97  Ind.  1;  Light  Co.,  68  N.  H.  340;  Merrimon 
ond  V.  Davis,  103  Ind.  449;  v.  Southern  Pav.  &  Const.  Co.,  142 
V.  Booneville,  162  Ind.  165,  173,  N.  Car.  539,  citing  text;   Roberts  v. 
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we  think,  be  vindicated  upon  prindple,  in  view  of  the  nature  of 
the  powers  exerdsed  by  municipal  corpoiations  and  the  necessity 
of  affording  easy,  direct,  and  adequate  preventive  relief  against 
their  misuse.  It  is  better  that  those  immediately  affected  by  co^ 
porate  abuses  should  be  armed  with  the  power  to  interfere  di- 
rectly in  their  own  names  than  to  compel  them  to  rely  upon  the 
action  of  a  distant  State  officer.  The  equity  jurisdiction  may,  in 
such  cases,  usually  rest  upon  fraud,  breach  of  trust,  multiplicity 
of  suits,  or  the  inadequacy  of  the  ordinary  remedies  at  law.  It  is 
advisable,  in  view  of  its  importance,  briefly  to  examine  the  doc- 
trine above  mentioned,  and  the  grounds  upon  which  it  rests,  in 
the  light  of  some  of  the  leading  judgments  of  the  courts,  the  better 
to  see  its  scope,  limitations,  and  application.^ 

Fargo,    10   N.   Dak.   230;    Pierce  v.  authorized  to  apply.    If  there  is  no 

Hagans,  79  Ohio  St.  9,   19,  quoting  solicitor  in  the  mumcii)a]ity,  or  other 

text;    Walker  v.  DiUondale,  30  Ohio  legal  counsel  whose  duties  require  him 

Cir.  Ct.   R.  623,   625,   quoting  text;  to  apply  for  the  injunction,  a  resdent 

Kellogg  V,  School   Dist.   No.   10,    13  taxpayer  may  apply  to  the  court  for 

Okla.  285^  298;    El  Reno  v.   Cleve-  an   injunction   restraining  the  illegal 

land  Trinidad  Pav.  Ck).  (Okla.),  107  use  of  the  funds  of  the  corporation. 

Pac.   Rep.    163;    Carman    v.    Wood-  Pierce  v,  Hagans,  79  Ohio  St.  9.   See 

ruff,  10  Oreg.  133,  135,  quoting  text;  also  Cincinnati  St.  R.  Co.  r.  Smith, 

State    V.    Pennoyer,    26    Oreg.    205;  29  Ohio  St.  291;  Weir  p.  Day,  35  Ohio 

Dorothy    v.    Pierce,    27    Oreg.    373;  St.  143;   Hensly  ».  Hamilton,  3  Ohio 

Brownfield  v.  Houser,  30  Oreg.  534;  Cir.  Ct.  R.  201;    Wood  v.  Pleaaant 

Bumess   v.    Multnomah    County,    37  Ridge,  12  Ohio  Cir.  Ct.  R.  177;  Pullen 

Oreg.  460,  468;   Sank  v.  Philadelphia,  v.  Smith,  26  Ohio  Cir.  Ct.  R.  549; 

8  Phila.  117:   Frame  v.  Felix,  167  Pa.  Cope  v,  Wellsville,   25   Weekly  Law 

47:    Wolff  Chemical  Co.  v,  Philadel-  Bull.  250:   Kissel  v.  Columbus  Grove, 

§hia,  217  Pa.  215;  Graves  v.  Jasper  34  Weekly  Law  BuU.  50;  afTd  53 
chool  Township,  2  S.  Dak.  414,  418,  Ohio  St.  650;  Hallock  v.  Columbua, 
citing  text;  Roper  v.  McWhorter,  77  1  Ohio  N.  P.  n.  s.  205;  Smith  r. 
Va.  214;  Lynchburg  A  R.  St.  R.  Co.  Rockford.  4  Ohio  N.  P.  n.  s.  513. 
V.  Dameron,  95  Va.  545,  546,  547,  One  who  is  a  taxpayer  and  property- 
citing  text;  Woldenberg  v.  Sampson,  owner  in  a  city  may  invoke  equity 
55  Wash.  152;  104  Pac.  Rep.  184;  jurisdiction  to  set  aside  the  action  of 
Webster  v.  Douglas  County,  102  Wis.  a  city  board  in  awarding  a  contract  in 
181;  Siegel  v.  Liberty,  111  Wis.  470,  violation  of  law.  Frame  v.  Felix,  167 
473;    Kircher  v.  Pederson,   117  Wis.  Pa.  St.  47. 

68,  74;   Allen  v.  Milwaukee,  128  Wis.        *  Equity  has  the  power  to  restrain 

678;    McMillan  v.  Fond  du  Lac,  139  the  colU(±ion  of  taxes,  where  fraud  has 

Wis.  367.  occurred,    or   on   proper   case   made, 

In  OhiOj  it  is  made  the  duty  of  the  where  the  assessment  or  levy  is  with- 

city  solicitor  to  apply  in  the  name  of  out  legsJ  authority.    Infra,  §§  1589, 

the  corporation  for  an  injunction  to  1590,  and  cases;    First  Nat.  Bank  of 

restrain  the  misapplication  of  the  funds  Shawneetown   v.   Cook,    77    111.   622; 

of  the  corporation  or  the  abuse  of  its  Brandriff  v,  Harrison  County.  50  Iowa, 

corporate    power,    or    the    execution  164;   Dupage  County  v.  Jenks,  65  DL 

or  performance  of  any  contract  made  275;  Riley  v.  Western  Union  Tel.  Co., 

in  contravention  of  the  laws  or  ordi-  47  Ind.  511:    Lebanon  v,  Ohio  <k  M. 

nances  governing  the  same,  or  which  R.  Co.,  77  111.  539. 
was  procured  by  fraud  or  corruption.        TAe  (iodrtne  of  the  text  was  approved 

If  the  city  solicitor  fails,   upon  the  and  applied  by  Pardee.  J.,  in  Sie  case 

request  of  any  taxpayer,  to  apply  for  of  the  Liberty  Bell,  where  the  dty  of 

an  injunction,   then  the  taxpayer  is  New  Orleans  was  enjoined,  at  tfa«  suit 
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§  1580  (915).    Same  Subject.     Rationale   of   Doctrine;    Anther's 
TIew.  —  The  doctrine  of  the  preceding  section  is  also  supported 

of  a  taxpayer,  from  appropriating  city  bia  Ck)unty  v,  Bryson,  13  Fla.  281; 
fdnds  to  pay  for  the  transportation  Cook  County  v,  Chicago,  B.  &  Q.  R. 
of  the  old  Liberty  Bell  from  Fhiladel-  Co.,  35  111.  460;  Porter  v.  Rockford, 
phia  to  New  Orleans  for  a  centennial  R.  I.  &  St.  L.  R.  Co.,  76  111.  561; 
ezpoflition  in  the  latter  place.  The  Chicago,  B.  &  Q.  R.  Co.  v.  Siders, 
learned  judge  well  observed:  "Mu-  88  111.  321;  Lemont  v.  Singer,  &c. 
nidpal  corporations  exhibit  the  highest  Stone  Co.,  98  111.  95;  Jeffersonville 
patriotism  in  obeying  the  laws  made  v.  Patterson,  32  Ind.  140;  Williams 
tor  their  government.''  The  Liberty  v.  Pinney,  25  Iowa,  436;  Bumes  v. 
Bell  case  (Bayle  v.  N.  O.),  23  Fed.  Rep.  Atchison,  2  Kan.  454;  McDonald 
843.  See  also  Harrington  v.  Plain-  v.  Murphree,  45  Miss.  705;  Sayre  v. 
view,  27  Minn.  224;  Willard  v.  Com-  Tompkins,  23  Mo.  443;  Barrow  v. 
stock,  58  Wis.  565;  Lynch  v.  Eastern  Davis,  46  Mo.  394;  Heywood  v.  Buf- 
L.  F.  &  M.  R.  Co.,  57  Wis.  430  (to  falo,  14  N.  Y.  534;  Corrothers  v. 
enjoin  delivery  of  railway  aid  bonds);  Clinton  Dist.  Bd.  of  Education,  16 
Robertson  v.  BreedTove,  61  Tex.  316  W.  Va.  527;  Warden  v.  Fond  du  Lac 
Restraining  issue  of  bonds  by  a  county) ;  County,  14  Wis.  618;  Union  Pac.  R. 
Richmond  v,  Crenshaw,  76  Va.  936,  Co.  v.  Lincoln  County,  2  Dill.  C.  C. 
and  cases  cited;  followed  Shenandoah  297.  But  see  post,  §§  1589,  1590.  The 
Valley  R.  Co.  v,  Clarke  County,  78  payment  of  such  portion  as  is  alleged 
Va.  269;  Roper  v,  McWhorter,  77  to  be  legal  may  be  made  a  condition 
Va.  214;  Sackett  v.  New  Albany,  88  precedent  to  the  granting  of  the  relief 
Ind.  473;  Butler  i;.  Detroit.  43  Mich,  sought.  Deeflir  v.  Bowen,  61  Ind.  29. 
552:  Scott  v,  Alexander,  23  S.  Car.  120  ''The  collection  of  a  legal  tax  will  not 
(aldermen  required  to  pay  the  costs  be  restrained  to  prevent  the  enforce- 
personally  in  an  action  restraining  ment  of  an  illegal  one.''  Covington  v. 
them  from  increasing  the  municipal  Rockingham,  93  N.  Car.  134;  London 
debt  beyond  the  statutory  limit),  v.  Wilmington,  78  N.  Car.  109:  Stilz  v. 
The  municipal  corporation  itself  was  Indianapolis,  81  Ind.  582.  See  also 
held  not  to  be  entitled  to  invoke  a  High  on  Injunctions,  §  498;  more 
court  of  equity  to  restrain  the  coUec-  fully,  tn/ra,  §§  1589,  1590,  and  notes 
tion  of  a  tax  by  State  and  county  as  to  restraining  the  collection  of 
officers  upon  private  propertv  within  illegal  taxes.  A  resident  cannot  en- 
its  limits,  though  the  tax  was  levied  to  join  the  collection  of  license  tax  for 
pay  its  bonds  alleged  to  be  illegal,  which  he  is  liable,  but  a  city  may 
Waverly  v.  Auditor,  100  111.  354.  enjoin  him  from  canying  on  his  busi- 
To  entitle  a  party  to  relief  in  equity,  ness  until  he  pays  it  (New  Orleans  v. 
he  must  bring  his  case  under  some  ac-  Becker,  31  La.  An.  644),  upon  the 
knowledged  head  of  equity  jurisdiction;  ground  that  he  mi^ht  by  appeals,  &c.. 
the  mere  illegality  of  the  tax  without  protract  the  litigation  for  a  long  perioa 
more,  or  the  threat  to  sell  property  of  time,  and  thus  carry  on  his  business 
for  its  satisfaction,  is  generally  held  without  paying  tax,  and  after  tedious 
not  to  be  sufficient,  but  the  authori-  litigation  there  might  be  no  property 
ties  on  this  point  are  not  uniform,  out  of  which  to  collect  it.  /&. 
since  some  courts  will^  at  the  instance  The  author  directs  attention  to  the 
of  the  taxpayer,  enjom  the  collection  decision  below  cited  of  the  United 
of  any  tax  or  assessment  that  is  ad-  States  Supreme  Court,  sa  to  the 
mitted  or  clearly  shown  to  be  illegal  equitable  conditions  which  should  be 
or  void.  Dows  v.  Chicago,  11  Wall,  met  before  a  court  of  equity  will 
(U.  S.)  108;  Hannewinkle  v.  George-  enjoin  the  collection  of  taxes.  State 
town,  15  WaU.  (U.  S.)  547;  Weaver  Railroad  Tax  Cases,  92  U.  S.  575, 
r.  State,  39  Ala.  535;  Alabama  Gold  holding  that  no  injunction,  preliminary 
L.  Ins.  Co.  V.  Lott,  54  Ala.  499;  Mo-  or  final,  can  be  granted  to  stay  collec- 
bile  V,  Baldwin,  57  Ala.  61;  Elkton  tion  of  taxes  untU  it  is  shown  that  all 
Land  Co.  v.  Ayers,  62  Ala.  413;  Mont-  the  taxes  conceded  to  be  due  or  which 

S)mery  v,  S^re,  65  Ala.  564;  Floyd  v,  the  court  can  see  ought  to  be  paid, 

ilbreath,    27   Ark.   675;    Savings  &  or  which  can  be  shown  to  be  due  by 

L.  Soc.  V.  Austin,  46  Cal.  415;  Colimi-  affidavit,  have  been  paid  or  tendered 
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by  an  analogy  supplied  by  a  settled  rule  of  equity  applicable  to 
private  corporations.  In  these  the  ultimate  ceshds  que  tnut  are  the 
stockholders.  In  municipal  corporations  the  cestuis  que  tnut  are  in 
a  substantial  sense  the  inhabitants  embraced  within  their  limits. 
In  each  case  the  corporation,  or  its  governing  body,  is  a  trustee.' 
If  the  governing  body  of  a  private  corporation  is  acting  ultra  viret 
or  fraudulently,  the  corporation  is  ordinarily  the  proper  party  to 
prevent  or  redress  the  wrong  by  appropriate  action  or  suit  in  the 
name  of  the  corporation.  But  if  the  directors  will  not  bring  such 
an  action,  our  jurisprudence  is  not  so  defective  as  to  leave  creditors 
or  shareholders  remediless,  and  either  creditors  or  shareholders 
may  institute  the  necessary  suits  to  protect  their  respective  ri^ts, 
making  the  corporation  and  the  directors  defendants.  This  is  a 
necessary  and  wholesome  doctrine.  Why  should  a  different  rule 
apply  to  a  municipal  corporation  ?  If  the  property  or  funds  of 
such  a  corporation  be  illegally  or  wrongfully  interfered  with,  or  its 
powers  be  misused,  ordinarily  the  action  to  prevent  or  redress  the 
wrong  should  be  brought  by  and  in  the  name  of  the  corporation. 
But  if  the  officers  of  the  corporation  are  parties  to  the  wrong,  or  if 
they  will  not  discharge  their  duty,  why  may  not  any  inhabitant, 

without  demanding  a  receipt  in  full,  vidua!  rights  as  to  his  own  property 
J^tcr  cases  to  the  same  effect:  Na-  are  threatened.  Cunmiings  v.  St. 
tional  Bank  v.  KimbaU,  103  U.  S.  Louis,  90  Mo.  259;  see  anley  chap,  on 
732:  Albuouerque  Bank  v.  Pere  ,147  Dedication.  Where  a  city  had  reached 
U.  S.  87;  Norwood  v.  Baker,  172  U.  S.  the  limit  of  ind^tedness  permitted 
269;  PeopIe^s  National  Bank  of  Lynch-  by  its  charter,  it  was  enjoined  from 
burg  V,  Majye,  191  U.  S.  272.  Sug-  carrying  out  a  contract  for  its  water 
gested  distinction  between  enjoining  supply  which  might  have  made  it 
local  and  municipal  taxes  and  State  liaible  for  a  large  increase.  Da\'eDport 
taxes  levied  for  general  revenue,  v.  Kleinschmidt,  6  Mont.  502;  «* 
Parmley  v.  St.  L^  I.  M.  &  S.  R.  Co.,  ante,  chap  xiv.,  on  effect  of  tranacend- 
3  Dillon,  25.  Where  a  city  had  dis-  ing  the  authorized  limit  of  indebted- 
regarded  the  forms  prescribed  in  its  ness;  in/ra,  §  15S4,  note.  The  plain- 
charter  for  the  letting  of  wharves  and  tiff  in  an  action  to  contest  the  vaSidity 
in  not  inviting  competition  by  publi-  ojf  an  election  authorising  the  issue 
cation  or  otherwise,  and  had  passed  of  county  bonds  for  erecting  public 
an  ordinance  authorizing  a  lease  of  buildings,  is  not  entitled  merely  upon 
wharves  upon  terms  disadvantageous  his  verified  petition,  as  a  matter  of 
to  itself  and  its  inhabitants,  the  right,  to  a  temporary  injunction  re- 
Supreme  Court  of  Louisiana  held  that  straining  the  issue  of  the  bonds, 
individual  taxpayers  suing  for  them-  Johnson  v.  Wilson  County,  34  Kan. 
selves,  and  others  in  a  like  situation,  670;  aupra,  §  1577,  note;  j)osU  §  15&4, 
had  a  standing  in  court  in  an  action  note;  Kichmond  p.  Davis,  1(6  Ind. 
to  prevent  the  execution  of  the  lease  449  (action  to  enjoin  the  unauthorized 
and  to  annul  the  ordinance.  Handy  expenditure  of  corporate  funds  or 
V.  New  Orleans,  39  La.  An.  107.  To  making  a  bad  investment  of  them), 
same  effect  Conery  v.  New  Orleans  See  post,  §§  1584,  1589,  notes. 
Water  Works  Co.,  39  La.  An.  770.  i  RusseU  v,  Tate,  62  Aik.  541, 545, 
.  A  city  may  be  enjoined  from  sell-  citing  text:  Blood  r.  Manchester 
mg  land  dedicated  as  a  common,  at  Electric  Light  Co.,  68  N.  H.  340. 
the  suit  of  an  inhabitant  whose  indi- 
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uid  particularly  any  taxable  inhabitant  who  will  be  injuriously 
iffectedy  be  allowed  to  maintain  in  behalf  of  all  similarly  situated 

6  class  suit  to  prevent  or  avoid  the  illegal  or  wrongful  act?  Such 
ft  right  is  especially  necessary  in  the  case  of  municipal  and  public 
:x>rporations,  and  if  it  be  denied  to  exist,  they  are  liable  to  be  plun- 
iered,  and  the  taxpayers  and  property-owners  on  whom  the  loss 
irill  eventually  fall  are  without  effectual  remedy.^ 

§  1581  (916).  Same  Subject.  Judgment  of  the  Supreme  Oourt  of 
the  United  States,  -r-  This  doctrine  has  received,  since  the  fore- 
going sections  were  written,  the  weighty  sanction  of  the  Supreme 
Court  of  the  United  States.  It  is  said  by  Mr.  Justice  Field, 
in  delivering  the  judgment  of  the  court,  that  "of  the  right  of 
resident  taxpayers  to  invoke  the  interposition  of  a  court  of  equity 
to  prevent  an  illegal  disposition  of  the  moneys  of  the  county,  or 
the  illegal  creation  of  a  debt  which  they,  in  common  with  other 
property-holders  of  the  county,  may  otherwise  be  compelled  to 
)ay,  there  is  at  this  day  no  serious  question.  The  right  has  been 
•ecognized  by  the  State  courts  in  numerous  cases;  and  from  the 
lature  of  the  powers  exercised  by  municipal  corporations,  the 
p^at  danger  of  their  abuse,  and  the  necessity  of  prompt  action  to 
)revent  irremediable  injuries,  it  would  seem  eminently  proper  for 
courts  of  equity  to  interfere,  upon  the  application  of  the  taxpayers 
)f  a  coimty,  to  prevent  the  consummation  of  a  wrong,  when  the 
)fficers  of  these  corporations  assume,  in  excess  of  their  powers, 
X)  create  burdens  upon  property-holders.  Certainly,  in  the  absence 
)f  legislation  restricting  the  right  to  interfere  in  such  cases  to  public 
)fBcers  of  the  State  or  county,  there  would  seem  to  be  no  svbstan- 
ial  reason  why  a  bill  by  or  on  behalf  of  individual  taxpayers  shoidd 
v)t  be  entertained  to  prevent  the  misuse  of  corporate  power.  The 
»urts  may  be  safely  trusted  to  prevent  the  abuse  of  their  process 
n  such  cases."  ^ 

'  Mclntyre  v.  El  Paso  County,  15  refers  to  the  preceding  sections  of  this 

}olo.  App.  78,  quoting  and  approving  treatise  in  his  opinion, 
ext;   Independent  School  Dist.  No.  5        Crampton   v.    Zabriskie,    supra,    is 

.  Collins,   15   Idaho,    535;    98   Pac.  cited,  approved,  and  followed  in  the 

lep.    857,   citing   text;    FuUerton   v,  following  cases:   The  Liberty  Bell,  23 

yes  Moines  (Iowa),  115  N.  W.  Rep.  Fed.  Rep.  843,  845;   Roberts  v,  Brad- 

07;    Tukey  v,  Omaha,  54  Neb.  370,  field,  12  App.  D.  C.  453;    Davenport 

pproving  text;   Sherburne  v.  Ports-  v.  Buffington,  97  Fed.  Rep.  234,  237; 

louth,   72  N.   H.    539,   541 :    citing  Inge  v.  Mobile  Board  of  Public  Works, 

sxt;   Pierce  v,  Hagans,  79  Ohio  St.  135  Ala.  187,  195,  citing  text;    Bates 

,  21,  quoting  text.  v.  Nome,  1  Alaska,  208,  211;    Russell 

*  Crampton  v.  Zabriskie,  101  U.  S.  v.  Tate,  52  Ark.  541^  545,  citing  text; 

01,  609,  per  Mr.  Justice  Fidd,  who  Douglass  t;.  Placerville,  18  Cal.  643; 
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§  1582  (917).  Same  Sabject.  State  Ooort  Dfidiriomi;  Oomioetieirt. 
—  The  Supreme  Court  of  Connecticut,  in  holding  that  a  ciiusen  and 
taxpayer  of  an  incorporated  city  is  entitled  to  an  injunction  to  re- 
strain an  illegal  or  torongftd  appropriation  of  the  money  qf  the  city, 
says  in  substance  that  this  is  so  because  the  dty  corporation  holds 
its  moneys  for  the  corporators,  the  inhabitants  of  the  city,  to  be 
expended  for  legitimate  corporate  purposes;   and  a  misappropiia- 

Winn  V.  Shaw,  87  Cal.  631,  636,  citing  55  Wis.  161,  172.    See  also  Pattenoo 
text;    Bradfoxtl  v.  San  FrancisccK  112  v,  Bowes,  4  Grant  (Can.),  170;  West 
Cal.  537,  543,  approving  text;  Nelson  Gwillimbury  v.  Hamilton  &  N.  W.  R. 
V.  Garfield  County,  6  Colo.  App.  279;  Co.,  23  Grant  (Can.),  383. 
Webster  v.  Harwinton,  32  Conn.  131;        Injunction  in  favor  of  individoab 
Terrettv.  Sharon.  34  Conn.  105;  Drake  to  prevent  the  municipal  authoritieB 
V.  Phillips,  40  ni.  388;   Stevens  v.  St.  from  encroaching  upon  private  prop- 
Mary's  Training  School,  144  111.  336,  erty.    See    Leverich    v.    Mobile,   110 
348;  Oliver  v.  Keightley,  24  Ind.  514;  Fed.  Rep.  170.    A  taxpayer  has  ri^t 
Valparaiso    v.    Gardner,    97    Ind.    1;  to   restrain   a  city  from  holding  an 
Owen  County  v.  Spangler,   159  Ind.  election   in   a  new   ward,   unlawfullj 
575;    Handy  v.  New  Orleans,  39  La.  created,  and  from  expending  the  public 
An.  107;  Telle  v.  St.  Tanmiany  Parish  revenues    in    defraymg   the   expenses 
School  Board,  44  La.  An.  365,  368;  thereof.     Cascaden  v.   Waterloo,  106 
City   Item  Co-Op.   Ptg.  Co.  v.   New  Iowa,  673.    In  Iowa  a  mere  taipayer 
Orleans,  51  La.  An.  713,  717;  Reyn-  cannot  question  the  power  of  a  aty  to 
olds  V,  Waterville,  92  Me.  29!2;   Bal-  grant  an  exclusive  right  to  construct 
timore  v.  Gill,  31  Md.  375;    Flynn  v,  and   operate   water-worics.    Dodfe  r. 
Little  Falls  Electric  A  Water  Co.,  74  Council  Bluffs,  57  Iowa,  560;  Grant 
Minn.  180,  citingtext;  Hooper  ».  Ely,  v.  Davenport.  36  Iowa,  396.    Seeabo 
46    Mo.    505;     Davenport    v.    Klein-  Reid  v.  Trowbridge,  78  Miss.  542, 549; 
Schmidt,  6  Mont.  502,  522;   Normand  Patton  v.  Chattanooga,  108  Tenn.  197; 
V.  Otoe  County.  8  Ndi).  18;   Tukey  v.  Brummitt  v.  Ogden  Water  Works  Co., 
Omaha,  54  Neb.  370,  378;    State  v.  33  Utah,  285.    See  ante,  §  1308,  chap- 
White  Pine  Countv.  22  Nev.  80,  87;  ter  on  Public  Utilities;   ante,  chapis. 
Merrill  v.   Plainfiela,  45  N.   H.   126;  xxv.  and  xxvi. 
Sherburne  v.   Portsmouth,  72  N.  H.        The  proper  remedy  against  appl}'- 
539,  540;    Gilford  v.  New  Jersey  R.  ing  part  of  a  city  tax  to  payment  of  an 
&  T.  Co.,  10  N.  J.  Eq.  171;  Laughlin  indeotedness  in  excess  of  the  coMtitu- 
V.  Santa  Fe  County,  3  N.  Mex.  420,  tional  limit  is  by  an  action  to  restrain, 
423;    Catron  v.  Santa  Fe  County,  5  not  its  collection,  but  its  misapplica- 
N.  Mex.  203,  234;  Stratford  v.  Greens-  tion.    Strohm  r.  Iowa  City,  47  Iowa, 
boro,   124  N.  Car.   127,   134:    Wads-  42.    A  citizen  and  twcpayer  held  not 
worth  V.  Concord,   133  N.  Car.  587,  to  be  entitled  to  enjoin  a  city  coimcil 
593;    Pierce  v.  Hagans,  79  Ohio  St.  from  entering  into  a  contract  to  ligjit 
9,   18;    Kellogg  v.  Comanche  County  the  streets  without  showing  that  he 
School   Dist.   No.    10,    13  Okla.   285,  would  sustain  injury  by  the  proposed 
297;    Page  v.  Allen,  58  Pa.  St.  338;  action.    Searle  i».  Abraham,  73  Iowa, 
Graves  v.  Jasper  School  Township,  2  507;  Morris  p.  Municipal  Gas  Co.,  121 
S.  Dak.  414,  418;    Austin  v.  McCall,  La.    1016;     Brennan    v.    Sewerage  k 
95  Tex.  565,  577;   Brummitt  v.  Ogden  Water  Board,  108  La.  560. 
Water  Works    Co.,    33    Utah,    289;        If   county   bonds    are   issued  and 
Lynchburg  &  R.  St.  R.  Co.  v.  Dameron,  placed  in  the  hands  of  individuals  for 
95  Va.  545,  554;    Johnson  v.  Black,  a  railway   company,   before  perfonn- 
103  Va.  477,  484;  Wade  v.  Richmond,  ance   of   the   conditions   upon  which 
18  Gratt.  (Va.)  583;    Stevens  v.  Rut-  they  were  voted,  they  being  improp- 
land  &  B.  R.  Co.,  29  Vt.  546;   Times  erly  in  such  persons'  hands,  any  dis- 
Publishing  Co.  v.  Everett,  9  Wash.  518,  position    of    them,    except    delivering 
522;^  Krieschel  v.  Snohomish  County,  them  back  to  the  county  authorities, 
12  Wash.  428,  438;  Christie  v.  Maiden,  may    be    enjoined.    Jackson   County 
23  W.  Va.  667,  671;   Nevil  v,  Clifford,  v.  Brush,  77  til.  69. 
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ion  of  these  funds  is  an  injury  to  the  taxpayer,  for  which  no  other 
smedy  is  so  effectual  or  appropriate.  If  the  money  is  taken  out 
f  the  treasury,  one  person  cannot  well  sue  either  the  city  or  the 
erson  who  receives  the  money  for  his  proportion,  and  it  is  imprac- 
cable  for  all  to  unite  in  such  a  suit.^  And  when  the  amount  thus 
lisappropriated  is  subsequently  needed  for  legitimate  purposes,  a 
itizen  cannot  resist  the  necessary  tax  to  raise  the  same  because 
le  corporation  had  at  a  prior  time  misappropriated  money .^ 

§  1583  (918).  Same  Subject.  Maryland  Decision.  —  The  same 
octrine  has  been  expressly  sanctioned  by  the  Court  of  Appeals  in 
[aryland,  in  a  case  in  which  it  was  held  that  residents  and  tax- 
lyers  of  a  city  might  file  a  bill  in  equity  to  restrain  the  corporation 
[id  its  officers  from  taking  steps  to  carry  out  a  city  ordinance 
"eating  a  debt  in  violation  of  the  Constitution.'    Mr.  Chief  Justice 

1  Washington  v.  Harvard,  8  Gush.  If  an  appropriation  of  money  be 

dan.)  66;  posif  chap,  xxxii.  §  1616.  made  for  two  objects,  one  lawful  and  the 

'  New  London  v.  Brainard,  22  Conn,  other  not,  and  it  cannot  be  distinsuished 

>2  (appropriating  money  to  celebrate  and  separated,  the  whole  wiU  be  held 

le  Fourth  of  July).    Approved,  Har-  void;  otherwise  the  court  will  enjoin  or 

rv  V.  Indianapolis,  32  Ind.  244:  arUe,  reUeve  against  the  expenditure  which 

309.    Scofield  v.  Eighth  School  Dist.  is  unlawful.    Roberts  v.  New   York,  5 

Uegal  use  of  school-room),  27  Conn.  Abb.  (N.  Y.)  Pr.  R.  41;  Howes  v,  Ra- 

)9,  504,  applying  the  same  principle  cine,  21  Wis.  514;  Jacksonport  v,  Wat- 

)  the  misappropriation  of  corporate  son,  33  Ark.  704,  approving  text, 

roperty;  Weoster  v.   Harwinton,   32  County  supervisors  cannot,  without 

onn.  131;  Terrett  v.  Sharon,  34  Conn,  the  aid  of  legislative  authority,  pay  a 

[i5;  Jacksonport  v.  Watson,  33  Ark.  debt,  though  meritorious  if  it  had  been 

34;  Liberty  BeU  Case,  23  Fed.  Rep.  legally  contracted,  which  is  not  legally 

13;  noted,  supra,  §  1579,  note;  ap-  obUgatory  upon  the  county.     People 

roving  text;  Sherburne  v.  Portsmouth,  v.  Stout,  23  Barb.  (N.  Y.)  338,   349. 

2  NTH.  539,  540,  citing  text.  See  anU,  §§  121,  787:  infra,  §  1584. 

Though  money  has  been   illegally  *  Baltimore  v.  Gill,  31  Md.  375,  395 

oted  by  a  city  or  town,  and  though  the  (ante,  §  294) ;  approving  New  London 

etitioners   are   entitled   to  resort   to  v.  Brainard.  22  Conn.  552,  supra,  and 

:|uity  to  restrain  illegaJ  appropriations,  Merrill  v.  Plainfield,  45  N.  H.  126;  and 

et  if  they  have  been  guilty  of  ^oss  disapproving  Roosevelt  v.  Draper,  23 

\ches,  and  have  knowingly  permitted  N.  Y.  318,  and  Doolittle  v.   Broome 

iird  persons  to  incur  liabilities  in  good  County,  18  N.  Y.  155,  mentioned  below, 

lith,  relying  upon  such  appropriation  §  1585.    See  also  in  Maryland,  Fred- 

»r  reimbursement,  an  injunction  will  erick  v.  Groshen,  30  Md.  436;  Balti- 

B  denied.    Tash  v.  Adams,  10  Cush.  more  v.  Porter,  18  Md.  284;  Baltimore 

Viass.)  252;  s.  p.  Stewart  v.  Kalama-  v.  Grand  Lodge,  44  Md.  436,  445;  St. 

x),  30  Mich.  65,  69;  People  v.  May-  Mary's    Industrial   School  v.   Brown, 

ud,   15  Mich.  463.     But  parties  m  45  Md.  310,  326;  Kelly  v.  Baltimore, 

hoee  favor  the  illegal  vote  was  made,  53  Md.  134;  Baltimore  v.  Johnson,  62 

Knigh  they  incurred  expenditures  on  Md.  225;  Baltimore  v.  Keyser,  72  Md. 

le  faith  of  it,  are  not  third  persons  in  106,  108;  Packard  v.  Hayes,  94  Md. 

.6  meaning  of  the  principle.    Claflin  233,  252;  Bennett  v.  Baltimore,  106 

Hopkinton,   4  Gray   (Mass.),  502.  Md.    484,    496,    cited    infra,  §  1587, 

mipare  New  London  v.  Brainard,  22  note.    See  Coulson  t;.  Portland,  Deady, 

nm.  552,  suvra;  Hodges  v.  Buffalo,  481. 
O&no  (N.  v.),  110.    See  Index,  tit. 
tra  Vires, 
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Bartol,  in  giving  the  judgment  of  that  tribunal,  observed  that,  "m 
this  State  the  eoiu-ts  have  always  maintained  with  jealous  vigilance 
the  restraints  and  limitations  imposed  by  law  upon  the  exercise  of 
power  by  municipal  and  other  corporations.  If  the  right  to  main- 
tain such  a  bill  as  this  be  denied,  citizens  or  property-holders  would 
be  without  adequate  remedy  to  prevent  the  injury  which  might 
result  to  them  from  the  unauthorized  or  illegal  acts  of  the  munici- 
pal government  or  its  officers  and  agepts/' 

§  1584  (919).  Same  Subject.  Dedaiozui  elsewhere. — So  else- 
where, and  because  that  the  remedy  in  equity  is  more  direct,  speedy, 
and  effectual  than  by  certiorari,  it  is  held  that  equity  will  ento^ 
tain  jurisdiction  of  a  bill  on  behalf  of  taxpayers  to  enjoin  the  mu- 
application  of  the  moneys  of  the  corporation.  Based  upon  sudi 
considerations,*  it  has  been  well  decided  that  one  or  more  taxpayers, 

1  Bates  V.  Nome,  1  Alaska,  208;  Clintock,  51  Ind.  325;  AUisonv.  Louu»- 
Russell  V,  Tate,  52  Ark.  541,  545,  citing  ville,  H.  C.  A  W.  R.  Co.,  9  Buah  (Ky.), 
text;  Americus  v.  Perry,  114  Ga.  871;  247;  Frantz  p.  Jacob,  88  Ky.  525; 
Col  ton  V.  Hanchett,  13  111.  615;  Mt.  Hamilton  v.  Detroit,  85  Minn.  83; 
Carbon  C.  &  R.  Co.  v.  Blanchaitl,  54  State  v.  Ottawa  County,  5  Ohio  N.  P. 
111.  240;  Sherlock  v.  Winnetka,  59  111.  260;  Lynchbure  &  ft.  St.  R.  Co. 
389;  Stevens  v.  St.  Mary's  Training  v.  Dameron,  95  Va.  545;  Boundp.Wis- 
School,  144  111.  336,  348,  citing  text;  consin  Cent.  R.  Co.,  45  Wis.  543. 
Hamey  v.  Indianapolis,  32  Ind.  244;  A  taxpayer's  bill  to  cancel  void 
Madison  v.  Smith,  83  Ind.  502;  Rich-  bonds  of  a  municipality  need  not  al- 
mond V.  Davis,  103  Ind.  449;  Pleasants  lege  a  restoration  of  the  consideration, 
V.  Shreveport,  110  La.  1046;  Nerlien  v,  or  even  offer  to  restore  the  oonsidCT- 
Brooten,  94  Minn.  361 ;  Newmeyer  ation.  Miller  v.  Ferris  Iirigation  Di»- 
V.  Missouri  &  M.  R.  Co.,  52  Mo.  81  trict,  92  Fed.  Rep.  263^  267.  An  act 
(holding  that  a  bill  by  taxpayers  of  a  of  the  legislature  authorizing  a  munio- 
county  in  the  name  of  themselves  and  pal  corporation  to  subscribe  for  stock  M 
all  the  other  taxpayers  of  the  county  railroads,  and  to  issue  bonds  to  pay 
to  annul  an  illegal  railroad  subscrip-  for  the  same,  does  not  authorise  it  to 
tion  by  the  county  court  was  well  contribute  to  a  railroad  by  indorsing 
brought,  and  that  the  State  was  not  a  its  bonds;  and  upon  the  complaint  of  a 
necessary  party) ;  FoUmer  v.  Nuckolls  taxpayer,  or  citizen  of  the  corporation, 
County,  6  Neb.  204;  Sherman  ».  Carr,  a  court  of  eouity  will  enjoin  such  in- 
8  R.  I.  431;  Place  v.  Providence,  12  dorsement.  Blake  v.  Macon,  53  Ga. 
R.  I.  1,  approving  text;  Wade  v,  BLich-  172.  In  a  suit  by  taxpayers  to  enjoin 
mond,  18  Gratt.  (Va.)  583;  infra,  collection  of  a  tax  in  aid  of  a  subsciip- 
§  1589.  tion  to  a  railroad,  it  is  error  to  admit 

Any  citizen  and  taxpayer  may  pre-  the  directors  of  the  company  as  parties 
vent  the  issue  and  sale  of  void  bonds  defendant.  The  company  has  no  in- 
by  a  municipal  conx>ration.  Dunbar  terest  until  the  tax  is  collected.  Jager 
r.  Canyon  County,  5  Idaho,  407;  Cole  v,  Doherty,  61  Ind.  528. 
V.  Hanchett,  13  111.  615;  DraJce  v.  The  decisions  in  Missouri  on  the 
Phillips,  40  111.  388,  392;  Perry  v.  Kin-  subject  under  consideration  are  re- 
near,  42  111.  160;  Beauchamp  V.  Kanka-  viewed  and  the  result  stated  in  an 
kee  County,  45  111.  274;  Sherlock  v.  opinion  of  the  Supreme  Court  of  that 
Winnetka,  59  111.  389;  MarshaU  v.  State  in  the  case  of  Ranney  v.  Bader, 
Silliman,  61111.  218;  Livingston  County  67  Mo.  476,  in  substance  as  follows: 
t;.  Weider,  64  111.  427;  Chestnutwood  It  was  held,  says  the  court,  in  the  ease 
V.  Hood,  68  111.  132;  Springfield  v.  of  North  Missouri  R.  Co.  p.  Magoiie, 
Edwards,  84  111.  626;  Wright  v.  Bishop,  49  Mo.  482,  483.  that  when  the  prop- 
88  111.  302;  Delaware  County  v,  Mc-  erty  is  liable  to  be  taxed  in  any  lomi 
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without  showing  any  other  injury  than  that  which  they  will  suffer 
in  common  with  other  property-holders  of  the  municipality,  may 
file  a  bill  to  restrain  the  allowance  and  payment  of  an  illegal  claim, 
or  the  collection  of  a  tax  for  unauthorized  objects,  such  as,  for 
example,  to  pay  a  fraudulent  or  collusive  judgment;  ^  or  to  pay  the 

though  irregularlv^aasessed,  the  col-  and  no  stronger  case  could  be  put  for 
ketor  would  not  be  liable  to  the  tax-  entertaining  jurisdiction  under  this 
payer  for  the  amount  collected.  In  rule  than  is  presented  when  one  tax- 
the  case  of  Rubey  v.  Shain,  54  Mo.  207,  payer,  for  himself  and  all  other  tax- 
it  was  held  that  when  the  assessment  payers  of  a  township  or  county  simi- 
is  illegal,  or  when  it  is  based  on  the  larly  interested,  brings  his  bill,  asking 
illegal  act  of  the  county  court,  the  the  chancellor  to  put  forth  restraining 
remedy  of  the  taxpayer  must  be  by  a  process  to  prevent  the  imposition  and 
proceeding  to  arrest  the  execution  of  collection  of  an  unauthorized  tax,  and 
the  illegal  assessment  and  collection  thus  settle  in  one  suit  what  it  would 
of  the  tax.  This  may  be  done  by  take  hundreds,  and  perhaps  thousands, 
oertiorarif  under  the  authority  of  the  to  do  if  such  relief  were  denied,  and  the 
^aaes  of  State  i;.  St.  Louis  County  Ct.,  parties  subject  to  the  payment  of  such 
S2  Mo.  244,  and  State  v.  Dowling,  50  tax  were  driven,  each  one,  to  his  action 
\fo.  134.  It  may  also  be  done  under  at  law  for  redress.  Ranney  v.  Bader, 
luthority  of  Newmeyer  v.  Missouri  &  67  Mo.  476.  See  infra,  §§  1586,  1590, 
MiflB.  R.  Ck).,  52  Mo.  81,  by  any  tax-  note. 

Mver  who  may  for  himsefif,  and  on  Action  properly  brou^t  to  avoid 

3ehalf  of  all  other  taxpayers  similarly  multiplicity  of  suits.     Michael  v.  St. 

dtuated,  bring  a  bill  in  equity  to  annul  Louis,  112  Mo.  610.  Injunction  lies  on 

the  illegal   acts  of  county  courts  in  suit   of   taxpayer   to    restrain   illegal 

req)ect  to  assessing  and  levying  taxes,  diversion  of  public  funds  by  officers 

Wood  V.  Draper,  24  Barb.  (N.  Y^  187.  in  charge  of  the  funds.    Black  v.  Ross, 

In  the  State  v.  Saline  County  Court,  37  Mo.  App.  250.    See  also  Black  v, 

51  Mo.  350,  it  was  held  that  the  Stale,  Cornell,  30  Mo.  App.  641.    Adjoining 

ihnmgh  its  AUomej/^eneral,  or  other  property  holder  may  maintain  a  bill 

proper  law  officer,  might  maintain  a  m  equity  to  cancel  a  tax  bill  for  illegal 

proceeding  by  iniunction  to  restrain  and  void  tax  against  his  property,  or 

the  imposition  and  collection  of  an  il-  to  enjoin  its  issuance  and  delivery  on 

legal  tax.     It  is  said  the  above  cases  the  theory  that  the  tax  bill  is^  or  will 

are  not  in  strict  accord  with  Deane  v,  be,  a  cloud  on  the  title.    Verdm  v.  St. 

Todd,  22  Mo.  90;  Sayre  v.  Tompkins,  Louis,  131  Mo.  26. 

23  Mo.  443;  Barrow  v.  Davis,  46  Mo.  »  Ban-  v.  Deniston,  19  N.  H.  170, 

394;  Leslie  v.  St.  Louis,  47  Mo.  474,  180.    See  also  in  the  same  State,  Mer- 

478;    Steines  v.  Franklin  County,  48  rill  v.  Plainfield,  45  N.  H.  126;  supra^ 

Mo.  167,  176;  Mowrer  v.  Helferstine,  §§    1582   and  notes,   1583.     See  also 

80  Mo.  23,  which  assert  the  doctrine  Hart  v.  Buckner,  54  Fed.  Rep.  925; 

that  courts  of  equity  will  not  interfere  Mt.  Carbon  Coal  &  R.  Co.  v.  Blan- 

by  injunction  to  restrain  the  collection  chard,  54  III.  240;  Gill  v.  Lake  Charles, 

of  an  illegal  and  void  tax.    The  dis-  119  La.  17;  Pettibone  v.  Hamilton,  40 

tinct   ground  upon  which   the   court  Wis.  402;  Nevil  v.  Clifford,  55  Wis. 

based  its  conclusion  was  that  in  such  161,  172,  quoting  text;  Balch  v.  Beach, 

cases  courts  of  equity  will  not  interfere,  119  Wis.  77. 

because  there  was  a  complete  remedy  The  motive  of  the  taxpayer  in  bring- 

afforded  to  the  injured  party  by  an  ing  suit  is  immaterial.    Mock  v.  Santa 

ftction  at  law  against  the  officer.    There  R^a,  126  Cal.  330;  Moore  v.  Hupp,  17 

is,  however,  another  ground  of  equitable  Idaho,  232,  105  Pac.  Rep.  209;  Paclkard 

iurisdiction  which  reconciles  the  con-  v.  Hayes,  94  Md.  233,  252;  Mazet  v, 

fusion  reached  in  the  cases  of  New-  Pittsburgh,    137    Pa.    548.     Contrary 

neyer  v,  Missouri  &  Miss.  R.  Co.,  52  view  in  Johnson  v.  New  Orleans,  105 

ifo.  81;  and  Rubey  v.  Shain,  54  Kfo.  La.  149;  Baker  v.  Grand  Rapids,  142 

07,  supra,  with  the  cases  above  cited,  Mich.  687;  Vadakin  v.  Crilly,  28  Ohio 

Tj.,   that  equity  will  maintain  juris-  Cir.  Ct.  R.  634,  aff'd  73  Ohio  St.  380. 

ictioo  to  prevent  multiplicity  of  suits;  See  also  Gallagher  v,  Johnson,  1  Ohio 
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expenses  of  a  railroad  survey  which  there  was  no  power  to  make;' 
or  to  refund  to  individuals  money  voluntarily  contributed  by  them 
for  the  purpose  of  avoiding  a  draft  in  the  town.^ 

§  1585  (920).  Same  Subject.  Hew  York  Dedikms.  — But  on 
the  other  hand,  it  has  been  several  times  decided  in  New  York  that 
resident  citizens  or  taxpayers  of  a  municipal  corporation  cannot,  as 
such  merely,  either  on  their  own  behalf  or  on  behalf  of  themselves 
and  all  others  having  a  like  interest,  maintain  a  suit  to  restram  or 
to  avoid  corporate  acts  alleged  to  be  wrongful.  The  principle 
applicable  to  public  nuisances  is  there  adopted.  Such  wron^ 
acts  are  considered  to  affect  the  whole  public;  and  the  public,  by 
its  authorized  public  officers,  must  institute  the  proceeding  to  [we- 
vent  or  redress  the  wrongful  act,  unless  a  private  person  is  threatened 
with  or  suffers  some  peculiar  or  special  damage  to  his  individual 
interest,  —  that  is,  some  damage  distinct  from  that  of  every  other 

Dec.  264;  Fergus  v.  Columbus,  8  Ohio  36  Iowa,  396;  Fleming  v,  Merdion, 
Dec.  290;  6  Ohio  N.  P.  82;  Johnson  v.  37  Iowa,  413.  Similar  principles,  &Dith 
Farley,  11  Ohio  Dec.  639;  8  Ohio  N.  v.  Magourich,  44  Ga.  163.  A  oorpo- 
P.  498;  Ampt  v.  Cincinnati,  15  Ohio  ration  will  not  be  allowed  to  purcluM 
Dec.  237.  241,  243;  Brown  v.  Toledo,  property,  in  order  by  controlling  it  to 
5  Ohio  Cir.  Dec.  115.  As  to  the  rule  compel  a  taxpayer  to  abandon  or  ooid- 
in  New  York,  see  post,  §  1585.  promise  his  htigation  with  the  munid- 

*  Douglass  V,  PlacerviUe,  18  Cal.  pality.  Place  v.  Providence,  12  R.  1. 
643.  1,  citing  text;  s.  p.  State  9.  Markm 

*  Drake  v.  Phillips,  40  111.  388;  anU,  County,  21  Kan.  419. 

§  152;  suyra,  §§  1579  and  notes,  1582,        Where  the  indebtedness  of  a  dtr 
1583,   and  notes;  infra,   §   1586.     In  exceeds  the  constitiUianal  limitaUont  d 
Tennessee  a  bill  in  equity  by  municipal  the  percentum  of  the  valuation  of  tii- 
iaxvayers  without  the  Attorney-Gen-  able  property,  the  city  will  be  enjoiDed 
era!  lies  to  enjoin  the  unauthorized  issue  from  the  levy  and  collection  of  a  tax 
of  scrip  to  circulate  as  money,  or  un-  for  the  purpose  of  paying  additiooai 
authonzed  promises  to  pay  money  at  indebtedness  incurrea,  before  such  levy, 
a  future  day.    Colbum  v.  Chattanooga,  in  violation  of  the  Constitution.  How- 
17  Am.  L.  Rep.  n.  s.  191.  See  In  re  ell  p.  Peoria, 90  111.  104,  affirming  Spring- 
Bloomsburg  Election,  18  Pa.  Co.  Ct.  field  v.  Edwards,  84  111.  626,  and  Law 
R.   449.     Where  certain  bonds  were  v.  People,  87  111.  385,  395;  supra,  §1579, 
void,  it  was  held  that  an  injunction  in  note;    Valparaiso   v.    Gardner  (onau- 
an  action  by  one  or  more  taxpayers  to  thorized  contract),  97  Ind.  1.   Further 
be  affected,  for  themselves  and  others,  on  this  i)oint,  see  ante,  chap.  vi.  §  21& 
is  a  proper  remedy,  and  will  issue  to  Index,  tit.  Limitation  of  IndebtedMit* 
restrain  the  levy  ot  taxes  with  which        As  to  the  jiirisdiction  of  the  Federal 
to  pay  principal  and  interest  of  the  courts  of  a  taxpayer's  action  to  re- 
bonds.     Morton  v.   Carlin,   51   Neb.  strain  the  issue  of  municipal  bonds  in 
202.  80  far  as  the  same  is  affected  by  the 
In  Iowa  citizens  and  taxpayers  may  amount  in  controversy,  see  Brown  9. 
enjoin  the  expenditure  of  county  mon-  Trousdale,   138  U.  S.  389;  EH    Paao 
eys  by  the  county  officers  in  the  erection  Water  Co.  v.  El  Paso,  152  U.  8. 157; 
of  a  court-house  at  a  place  not  the  county-  Colvin  v,  Jacksonville,  158  U.  S.  456, 
seat  of  the  county,  the  duty  of  inteiv  Ottumwa  v.  City  Water  Supply  Co., 
faring  in  such  ca8es  not  being  devolved  119  Fed.  Rep.  315;  Helena  v.  Heteoa 
on  tiny  public  officer.    Rice  v.  Smith,  9  Water  Works,  173  Fed.  Rep.  18. 
Iowa,  570.     See  Grant  v.  Davenport, 
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inhabitant,  in  which  case  he  may  maintain  his  bill  for  an  injunction 
or  for  relief  in  his  own  name.  Private  persons  may  thus  protect 
their  own  interests,  but  they  cannot  ''assume  to  be  the  champions 
of  the  community,  and  in  its  behalf  challenge  the  public  officers  to 
meet  them  in  the  coiu-ts  of  justice  to  defend  their  official  acts.'' 
Therefore  an  illegal  or  wrongful  alienation  of  property  by  a  cor- 
poration, or  an  illegal  or  wrongful  act  which  may  or  will  result  in 
increased  taxation,  cannot  be  questioned  by  a  private  person  or 
taxpayer  or  property-owner,  unless  it  be  specially  injurious  to  him.* 

^  This  doctrine,  left  open  in  Ketchum  to  restrain  its  application  to  the  pur- 
ff.  Buffalo,  14  N.  Y.  356,  and  Guilford  poses  for  which  the  tax  was  raised. 
».  Chenango  County,  13  N.  Y.  143,  was  Kilboume  v.  St.  John,  59  N.  Y.  21.  The 
first  definitely  adjudged  in  New  York  successful  bidder  for  the  lease  of  the 
in  the  Court  of  Appeals,  in  Doolittle  franchise  of  a  ferry  owned  by  the  city 
V.  Broome  County^  18  N.  Y.  155;  dis-  was  a  railroad  corporation.  A  tax- 
approving,  on  this  point,  the  cases  payer  under  the  Act  of  1881,  chap.  531. 
01  Adriance  v.  New  York,  1  Barb.  (N.  "for  the  protection  of  the  taxpayer, 
Y.)  19:  Brower  v.  New  York,  3  Barb,  filed  a  bill  to  set  aside  the  lease  as  il- 
(N.  Y.)  254;  Christopher  v.  NeW  York,  legal.  It  was  held  that  the  plaintiff 
13  Baib.  (N.  Y.)  567;  Milhau  v.  Sharp,   as  a  private  citizen,  having  no  interest 

15  Barb.  (N.  Y.)  193;  lb.  244;  and  De  except  that  of  any  other  citizen,  could 
Baum  V.  New  York,  16  Barb.  (N.  Y.)  not  raise  the  question  that  the  railroad 
392;  Texarkana  v.  Leach,  66  Ark.  40;  company  had  no  power  to  take  the 
Strickland  v.  Knight,  47  Fla.  327;  John-  lease.  Such  a  question  may  be  raised 
son  V.  New  Orleans,  105  La.  149:  Melody  by  the  Attorney-General  or  by  a  stock- 
w.  Goodrich,  67  N.  Y.  App.  Div.  368;  holder,  but  a  taxpayer  is  not  authorized 
Queens  County  Water  Co.  v.  Monroe,  to  do  so  by  the  Act  of  1881.  Starin  v, 
83  N.  Y.  App.  Div.  105:  Schwede  v.  Edson,  112  N.  Y.  206.  Where,  by 
Hemrich  Bros.  Brewing  Co.,  29  Wash,  statute,,  relief  against  an  assessment 
21.  See  also  Gerlach  v.  Brandreth.  34  for  a  local  improvement  can  be  granted 
N.  Y.  App.  Div.  197;  Tifft  v.  Buffalo,  only  to  the  extent  to  which  the  assess- 
es Barb.  (N.  Y.)  460;  Korff  v.  Green,  ment  has  been  increased  by  fraud  or 

16  How.  Prac.  140;  Guest  v.  Brooklyn,  irregularity,  the  petitioner  must  set 
60  N.  Y.  506;  Wood  v.  Victoria,  18  forth  and  prove  by  competent  evidence 
Tex.  Civ.  App.  573.  that  such  excess  actually  exists.   Mead, 

So  far  as  the  above  and  other  prior  In  re,  74  N.  Y.  216. 

New  York  cases  hold  ''that  a  person  A  similar  rule  to  that  in  New  York 

awning  property  fronting  on  a  public  prevails  in  California,  Merriam  v.  Yuba 

tireet  is  entitled  to  maintain  an  action  County,  72  Cal.  517,  holding  that  a 

to  restrain  the  commission  of  an  act  taxpayer  cannot  restrain  supervisors 

of  nuisance  in  the  street,  which,  from  of  countv  from  auditing  and  ordering 

the  location  of  the  plaintiff's  premises,  paid  a  claim,  on  the  ground  that  it  is 

would  render  it  specially  injurious  to  not  a  valid  demand  and  against  the 

him,  I  am  of  opinion  that  the  law  is  county,  following  Linden  v.  Case,  46 

correctly  laid  down,  as  in  Davis  v.  New  Cal.   171 :  McCoy  v.  Briant,  53  Cal. 

York,  14  N.  Y.  506."    Per  Denio,  J.,  247;  McBride  v.  Newlin,  129  Cal.  36. 

18   N.    Y.    163,    supra,   and    observe  See  also  Barto  v.  San  Francisco,  135 

street   cases   reviewed   on    page    160.  Cal.  494,  but  qucere,  and  in  Louisiana, 

(See  ante,  S  1132.)     Doctrine  of  this  Droz  v.  Baton  Rouge,  36  La.  An.  307. 

case  was  adhered  to  and  extended  to  Massachusetts  decisions  and  statute. 

dJties,  in  Roosevelt  v.  Draper,  23  N.  Y.  Views  similar  to  those  held  by  the  Court 

318,  which  also  considers  the  question  of  Appeals  in  New  York  have  received 

when  relief  may  be  had  by  a  creditor,  judicial  sanction  in  Massachusetts;  and 

Demarest  v.  Wickham,  63  N.  Y.  320,  m  view  of  the  decisions  there  made,  it 

324.      On    same   principle    taxpayers  seems   to  be  unsettled   or  somewhat 

eannot  as  such  maintain  a  bill  in  equity  difficult   to   ascertain,   except   in   the 

against  the  custodian  of  an  illegal  tax  cases  for  which  the  statute  (Gen.  Sts. 
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But  by  statute,^  the  right  is  now  conferred  upon  taxpayers  to 
maintain  an  action  against  the  officers  and  agents  of  a  municipality 

chap,  xviii.  §  79)  has  made  provision,  the  somewhat  peculiar  nature  of  the 
in  what  manner  municipal  corporations  equity  jurisdiction  of  the  Supreme 
can  be  made  to  observe  their  duties  or  Judicial  Court,  though  such  does  not 
prevented  from  violating  them  to  the  appear  to  be  the  case.  For  the  ood- 
mjury  of  the  inhabitants.  In  Hale  v,  struction  of  the  Massachusetts  statute 
Cushman,  6  Met.  (Mass.)  425,  which  conferring  jurisdiction  upon  the  courta 
was  a  bill  in  equity  by  sixty-seven  at  the  instance  of  taxpayers,  see  MqmI 
legal  voters  and  taxpayers  to  restrain  v.  Acton,  139  Mass.  341 ;  Baldwin  r. 
the  officers  of  a  town  from  paying  Wilbraham,  140  Mass.  459;  Panoos 
money  under  a  vote  for  an  alleged  un-  v.  Northampton.  154  Mass.  410;  Piinee 
authorized  purpose,  the  court  dis-  v.  Crocker,  166  Mass.  347, 358:  Waten 
missed  the  bill  on  tne  ground  that  its  v.  Bonvouloir,  172  Mass.  286;  Draper  9. 
equity  jurisdiction  as  conferred  by  Fall  River,  185  Mass.  142;  Hodgooot. 
statute  did  not  extend  to  the  case,  since  HaverhiU,  193  Mass.  406. 
''the  bill  set  forth  no  trust  in  which  the  In  the  case  of  the  Attomey-GenenJ 
complainants  have  an  interest."  The  v.  Boston,  123  Mass.  460,  it  was  held 
statute  above  cited  (Gen.  Sts.  chap,  that  the  Attomev-General  might,  where 
xviii.  §  79)  provides  that  ''when  a  maruianitM  was  the  appropriate  remedy, 
town  votes  to  raise  by  taxation  or  file  an  information  for  a  tnandamut  to 
pledge  of  its  credit,  or  to  pay  from  its  enforce  the  performance,  by  a  dty  cta- 
treasury  any  money,  for  a  purpose  poration,  of  a  public  duty;  and  the  just- 
other  than  those  for  which  it  has  the  ness  of  the  above  criticism  on  the  pre- 
legal  right  and  power,  the  Supreme  vious  cases  seems  to  be  recognixea  liy 
Judicial  Court  may,  upon  the  suit  or  the  following  observations  of  the  Oiief 
petition  of  not  less  than  ten  taxable  Justice,  explaining  and  qualifying  the 
inhabitants  thereof,  hear  and  deteiv  Attorney-General  v.  Salem,  103  Maas. 
mine  the  same  in  equity.''     Frost  v,   138,  supra: 

Behnont,  6  AUen  (Mass.),  152.  "The  learned  counsel  for  the  city," 

In  cases  not  covered  by  this  statute  says  Gray,  C.  J.,  "rely  on  Attoniey- 
it  is  considered  that  the  e^itu  j^ris-  General  v.  Salem,  1QK3  Mass.  138,  as 
diction  of  the  Supreme  Judicial  Court  conclusive  against  the  application  cf 
does  not  extend  to  compelling  the  the  Attomev-General.  But  nothing 
performance  of  a  duty  by  a  municipal  was  adjudged  in  that  case  which  sup- 
corporation  or  its  officers  upon  the  ports  the  position.  The  decisicm  tbm 
relation  or  suit  of  individual  taxpayers,  was  that  tne  failure  of  the  city  of  Sakm 
Carlton  v,  Salem,  103  Mass.  141;  to  establish,  as  required  by  statate, 
Attorney-General  v.  Salem,  Ih.  138.  such  rates,  for  the  use  by  its  dtiieos 
In  these  cases  the  court  held  that  of  the  water  supphed  by  the  wate^ 
neither  by  information  in  the  nature  works  constructed  by  the  city,  as  to 
of  a  quo  warranto,  nor  on  a  bill  in  equitv  pay  the  interest  upon  the  cost  of  con- 
by  the  Attorney-General,  or  by  a  bill  structing  and  the  expenses  of  operating 
in  equity  by  taxable  inhabitants,  under  those  worics.  was  neither  such  a  usa^ 
the  statute,  could  the  city  of  Salem  pation  of  a  franchise  as  would  support 
be  made  to  observe  the  duties  enjoined  an  information  in  the  nature  of  a  gv^ 
upon  it  by  statute  in  relation  to  sup-  warranto,  nor  such  a  jpubUc  wrong  as 
plying  the  city  with  water.  The  court  entitled  the  Attorney-General  to  main- 
seems  to  treat  the  wrong  as  a  priv€Ue  tain  an  information  in  eouity.  The 
wrong^  but  is  it  such?  It  denies  that  question  whether  he  coula  apply  for 
there  is  a  trust  over  which  a  court  of  a  tpril  of  mandamus  was  not  before  the 
equity  has  jurisdiction;  but  see  At-  court.  The  remu^  in  the  opinion, 
tomey-Gcneral  v.  Dublin,  1  Bligh  N.  R.  that  the  grievance  complained  of  was 
312  {supra J  §§  1574,  1575,  note),  which  not  a  public  wrong  in  which  every  sub- 
seems  in  principle  analogous,  in  which  ject  of  the  State  was  interested,  and 
the  House  of  Lords  declared  there  was  therefore  could  not  be  redressed  oy  a 
such  a  trust  as  fell  within  the  cogni-  public  prosecution  or  proceedinc,  went 
zance  of  a  court  of  equitjr.  The  result  beyond  what  the  decision  of  the  case 
in  Massachusetts  may  be  influenced  by  required,  and  is  not  quite  aonanie.  u 

^  Laws  of  New  York,  1892,  chap.  301;  Laws,  1909,  chap.  29,  art  i. 
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or  the  purpose  of  restraining  illegal  and  wasteful  acts.  Any  person 
tr  persons  whose  assessment  shall  amount  to  a  designated  sum  and 

he  water-rates  had  been  collected  and  having  no  other  interest  than  one  oom- 
lisapplied  by  the  city,  there  would  mon  to  all  the  resident  taxpayers  of 
lave  Deen  such  a  misappropriation  of  the  county.  Such  a  suit,  it  is  further 
nut  funds  held  by  the  city  for  a  pub-  held,  cannot  be  maintained  by  a  pri- 
ic  charitable  purpose  as  would  have  vate  person,  unless  the  act  complained 
upported  an  information  in  eouity  in  of  produces  some  peculiar  damage  to 
he  name  of  the  Attorney-General,  his  individual  interests,  or  aifecte  liis 
Utomey-General  v.  Dublin.  1  Bligh  rights  in  a  different  manner  from  other 
4.  R.  312;  Attorney-General  v.  Liver-  members  of  the  community.  Craft 
molj  1  Mylne  &  Cr.  171^  201 ;  Jones  v.  v,  Jackson  Counter,  5  Kan.  518.  See 
^Uiams,  Ambl.  651;  Vidal  v.  Girard,  also,  as  to  restraining  void  tax.  Bumes 
I  How.  (U.  S.)  127,  189,  190;  Drury  v.  Atchison.  2  Kan.  454.  Compare 
'.  Natick,  10  Allen  (Mass.),  169,  178.  Leavenworth  v.  Norton.  1  Kan.  432; 
rhe  point  decided,  as  alreadv  observed,  Spencer  v.  Nemaha  School  Dist.,  15 
ras  only  that  the  case  did  not  show  Kan.  259;  Water  Light  &  Gas  Co.  v. 
uch  a  public  wrong  as  could  be  re-  Hutchinson  Interurban  R.  Co.,  74  Kan. 
Iressed  by  information  in  equity;  and  661. 

he  true  ground  upon  which  that  The  New  York  view,  although  at 
lecision  rests  is  that,  when  no  mis-  first  adopted  in  Minnesota  (Conklin 
ipplication  of  funds  held  upon  a  pub-  v.  Fillmore  County,  13  Minn.  454; 
ic  trust  and  no  nuisance  to  the  public  Dawson  v.  St.  Paul  F.  &  M.  Ins.  Co., 
)ie  shown,  the  appropriate  remedy  to  15  Minn.  136),  was  afterwards  rejected, 
vmpel  performance  of  a  duty  imposed  and  a  taxpayer  held  to  have  the  right, 
ipon  a  corporation  by  statute  is  not  in  the  absence  of  an  adequate  remedy 
ly  decree  in  equity,  but  by  lorit  of  at  law,  to  enjoin  the  illegal  creation 
nandamus  at  common  law.  Attomev-  of  a  debt  which  will  increase  his  share 
!ieneral  v.  Reynolds,  1  Eq.  Cas.  Ab.  of  taxation.  Hodgman  v.  Chicago  & 
131:  Attomey-General  v.  Birmingham  St.  P.  R.  Co.,  20  Minn.  48;  Harri^ton 
k  O.  J.  R.  Co.,  4  De  G.  &  Sm.  490,  v.  Plainview,  27  Minn.  224.  See  Mer- 
198,  and  3  Macn.  &  Gord.  453,  462;  ritt  v.  Duluth,  103  Minn.  236.  The 
Vdams  v.  London  R.  Co.,  2  Macn.  &  subject  is  discussed  by  Mr.  Justice 
[jord.  118.  133;  Leominster  Canal  Nav.  Campbeil,  in  Bagg  v.  Detroit,  5  Mich. 
7.  Shrewsbury  &  H.  R.  Co.,  3  Kay  336.  346,  and  in  Chaffee  v.  Granger, 
fc  Johns.  654,  673;  Attorney-General  6  Mich.  51;  see  also  Williams  v.  Detroit, 
?.  Tudor  Ice  Co.,  104  Mass.  239."  2  Mich.  560;  Miller  v.  Grundy,  13  Mich. 
See  supra,  §§  1482,  1507,  1513.  The  540;  Butler  v.  Detroit,  43  Mich.  552; 
Mcupant  of  a  tenement  in  a  city  entitled  Valparaiso  v.  Gardner,  97  Ind.  1; 
under  the  statute  and  ordinances  of  Kelly  v,  Chicago,  62  111.  279;  ante, 
the  city  corporation  to  the  use  of  water  §  1579,  and  cases  in  note;  infra,  §  1586. 
therein  on  payment  or  tender  of  the  See  and  compare  Brown  v.  Manning, 
rate,  may  restrain  the  city  and  its  officers  6  Ohio,  298;  lb.  102 ;  Denton  v.  Jackson, 
from  illeaally  cutting  off  the  supply  of  2  Johns.  (N.  Y.)  Ch.  320;  State  v.  Perry 
water.   Young  v.  Boston,  104  Mass.  95.   County,  5  Ohio  St.  497, 502;  Culbertson 

A  statute  similar  to  that  in  Massa-  v.  Cincinnati,  16  Ohio,  579.  A  taxable 
chttsetts  exists  in  Maine.  Johnson  v.  inhabitant  has  no  legal  right  to  intervene 
Thomdike,  56  Me.  32.  The  municipal  in  a  pending  suit  and  defend  the  action 
corporation  must  be  a  party.  Allen  v.  prosecuted  against  the  corporation. 
Turner,  11  Gray  (Mass.),  426.  City  Cornell  CoUege  v.  Iowa  County,  32 
collector  is  a  proper  defendant.     An-  Iowa,  520. 

derson  v.  State,  23  Miss.  459;  New  In  Wisconsin,  it  is  held  that  general 
London  v.  Brainard,  22  Conn.  552.  taxpayers,  as  such,  have  no  interest 

The  New  York  view  was  adopted  in  the  validity  of  special  assessments 
in  Kansas,  where  it  is  held  that  a  suit  and  are  not  entitled  to  enjoin  the  col- 
having  for  its  object  the  restraining  lection  of  special  assessments.  Caw- 
of  a  county  board  from  allowing  a  ker  v.  Central  Bithulithic  Pav.  Co., 
claim  alleged  to  be  illegal,   and  the  133  Wis.  29. 

clerk  from  drawing  a  warraAt  therefor.  In  Michigan,  a  taxpayer,  merely 
cannot   be   maintained   by   a   person  as  such,  without  any  mlcgation  that 
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who  shall  have  certain  qualifications  is  entitled  to  bring  the  action 
upon  furnishing  a  bond.^  The  wrongs  for  which  redress  is  provided 
by  the  statute  are  of  a  threefold  character,  viz.,  first,  to  prevent  any 
illegal  official  act;  second,  to  prevent  waste  or  injury  to  the  property 
of  the  municipality;  and  third,  to  restore  and  make  good  property, 
funds,  or  estate  of  the  municipality.  The  first  class  of  wrongs  pro- 
vided for  by  the  statute  is  simply  defined  as  ''an  illegal  official  act," 
and  the  statute  contains  no  express  provision  that  the  illegal  offi- 
cial act  against  which  redress  is  sought  be  one  which  has  resulted 
or  will  result  in  loss  or  injury  to  the  municipality.  So  f ar  as  tke 
literal  language  of  the  statute  is  concerned  any  illegal  official  act 
may  be  prevented  at  the  suit  of  a  taxpayer  having  the  requisite 
status  as  such.  This  liberal  interpretation  of  the  statute  has  been 
supported  by  the  courts.^  The  second  class  of  wrongs,  that  concern- 
he  will  sustain  pecuniary  loss  by  the  a  court  of  equity  would  not  have  taken 
action  of  the  municipal  authorities,  cognizance  of  such  action.  Huilbuit 
cannot  maintain  an  action  to  restrain  v.  Banks,  52  How.  Pr.  (N.  Y.)  196; 
the  municipality  from  entering  into  1  Abb.  N.  C.  157.  The  remedy 
an  unauthorized  contract.  Kinmierle  applies  as  much  to  wrongs  which  are 
V.  Cassopolis,  160  Mich.  90;  125  N.  threatened  as  to  those  which  hare 
W.  Rep.  65.  been  whoUy  or  partly  consummated 

In  Louisiana,  a  taxpayer's  suit  must  by  some  illegal  or  wasteful  or  injurious 
be  bona  fide  on  the  part  of  the  plaintiff,  act.  Williams  v.  Boynton,  147  N.  Y. 
and  have  the  object  to  assert  ana  426,  aff'g  71  Hun  (N.  Y.),  309.  Action 
protect  the  individual  rights  of  the  of  the  conmion  council  in  the  nature  of 
plaintiff,  or  those  common  to  all  tax-  a  threat  to  waste  the  funds  of  the  city, 
payers;  or  to  vindicate  the  charter  West  v.  Utica,  71  Hun  (N.  Y.),  540. 
of  the  corporation  against  ordinances  Consolidation  of  town  with  city  hdd  to 
or  attempts  to  enact  ordinances  un-  terminate  life  of  town  board  and  also 
authorized  thereby,  or  in  conflict  to  terminate  iUegal  agreement  and  to 
therewith  ;  or  which  the  council  may  render  injunction  uimecessary.  Parfitt 
seek  to  pass  in  a  manner  not  in  com-  v.  Furguson,  159 N.Y.  Ill,  aJrgSN.Y. 
pliance  with  the  charter.  Taxpayers  App.  Div.  176.  Action  to  restrain  board 
cannot,  as  such,  lend  themselves  m  a  of  unprovements  from  voting  to  ap- 
suit  of  this  character  to  others  who  prove  contract.  Press  Publi^dngU). 
have  an  interest  to  subserve  but  who  v.  Holahan,  29  N.  Y.  Misc.  684. 
prefer  to  keep  in  the  background.  *  The  statute  is  to  be  liberally  con- 
Johnson  V.  New  Orleans,  105  La.  149.  strued.    Queens  County  Water  Co.  v. 

1  Jurisdiction  of  Federal  Courts  not  Momt)e,  83  N.  Y.  App.  IHv.  105. 
defeated  by  this  statute.  Seccomb  v.  Employment  of  inspector  of  lighting 
Wurster,  83  Fed.  Rep.  856.  Action  not  qualified  for  the  office  under  civil 
cannot  be  maintained  for  wrongful  act  service  law  held  to  be  an  illegal  act. 
of  city  officers  when  another  statute  Peck  v.  Belknap,  130  N.  Y.  394,  399. 
furnishes  mode  of  relief.  Lutes  t^.  City  seeking  to  recover  possession  of 
Briggs,  64  N.  Y.  404;  rev'g  5  Hun  real  estate  belonging  to  it  is  not  exercia- 
(N.  Y.),  67.  Right  to  maintain  an  ing  any  function  of  general  public  inte^ 
action  under  the  statute  does  not  turn  est,  and  its  action  for  that  purpose  is 
upon  the  exercise  of  the  general  juris-  not  an  illegal  act  within  the  statute, 
diction  of  a  court  of  equity.  Metzger  Rogers  v,  O'Brien,  153  N.  Y.  357, 
r.  Attica  &  A.  R.  Co.,  79  N.  Y.  171.       aff'g  7  N.  Y.  App.  Div.  612;  Sheehy 

Statute    includes    cases    where    a  v.  Clausen,  26  N.  Y.  Misc.  ^69;  Wil- 
remedy  might  have  been  obtained  by  kins  v.  New  York,  9  N.  Y.  Misc.  610; 
the  town  by  an  action  at  law.    Oster-  Olp  v.  Leddick,  59  Hun  (N.  Y.),  627. 
houdt  V.  Rigney,  98  N.  Y.  222.  231.        The  term  "iUegal  official  act"  used 
A  taxpayer  may  have  relief  although  in  the  taxpayer's  statute  is  scarcely 
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# 

ing  waste  of  or  injury  to  the  property,  funds,  and  estate  of  the 
nunicipalityy  has  been  the  subject  of  judicial  consideration  and 

nsoeptible   of   definition   in   such   a  126    N.    Y.    342.    Injunction    issued 

nanner  as  to  throw  any  light  upon  against  the  unauthoruEed  publication 

lie  remedy  conferred  bv  the  act.    An  of  the  daily  proceedings  of  the  board 

Qeipl  oj£cial  act  which  may  be  the  of  supervisors.    Kingsley  v.  Bowman, 

ubject  of  a  taxpayer's  action  may  be  33   N.   Y.   App.   Div.    1.    Injunction 

ny    action    of    a    municipal    officer  granted  against  the  emptaymerU  by  a 

rmch   is   not  authorized   by  law  or  board  of  one  of  its  own  members  as  an 

rhich  is  in  excess  of  the  authority  attorney.    Beebe  v.  Sullivan  County, 

onferred  by  law.    In  actions  brought  64  Hun  (N.  Y.),  377.    See  also  West 

»y    taxpayers    the    court    has    taken  v.  Utica,  71  Hun  (N.  Y.),  540.    Injimc- 

urisdiction    and    fuu    restrained    or  tion  granted  against  the  performance 

mnuUed  official  acts  of  great  diversity  of  a  contract  with  a  corporation  in 

/  diaracter.    Lease  of  market  lands  by  which  one  of  the  city  officers  had  an 

Qunidpal    authorities    for   use    as    a  interest.    Terry  v.  Gleason,  21  N.  Y. 

laughter-house   enjoined  as   an  iOe-  Misc.    368.    llie   court   will    restrain 

ml  official     act.     Bird  v.  Grout.  106  the  audit  of  a  claim  which  is  plahily 

\:pip,  Div.  159.    Conmion  council  ere-  not  a  municipal  charge.  aJso  the  re- 

lUnp  an  office  without  express  atUhor-  consideration  of  an  auoit  and  rejec- 

iy  in  the  charter  an  illegal  official  act.  tion  of  a  claim.    Osterhoudt  v.  Rigney, 

JConnor  v.  Walsh,  83  N.  Y.  App.  98  N.  Y.  222.    The  court  will  restr^ 

[)iv.    179.    Failure   to  give  notice  oj  the  pa3rment  of  the  fees  of  a  county 

iearing  prior  to  purchase  of  land,  as  treasurer   without    the   audit    of   his 

required  by  statute,  an  illegal  official  claim   therefor;    Warrin   v.    Bsddwin, 

ict    and    enjoined.    Queens    County  105  N.  Y.  534;    also  the  payment  of 

l¥ater  Co.  v.  Monroe,  83  N.  Y.  App.  money  pursuant  to  the  authority  of 

Div.   105.    An  offer  of  judgment  by  an  unconstitutional  statute;    Bush  v, 

he  corporation  counsel  in  an  action  Orange  County,  10  N.  Y.  App.  Div. 

i^ainst  the  city  of  New  York  made  542;   also  the  pa3rment  of  a  scuary  to 

inthout  statutory  authority  held  to  a  person  appomted  to  office  in  violar 

3e   an    illegal   official    act.    Bush    v.  tion  of  the  requirements  of  the  law; 

^Brien,  164  N.  Y.  205.    The  coUeo-  Steams  v.  Tew,  6  N.  Y.  Misc.  404; 

ion  of  rent  by  the  comptroller  of  the  Beresford  v.  Donaldson,  54  N.  Y.  Misc. 

aty  under  leases  which  are  alleged  to  138;  also  the  appointment  of  officials 

ye  invalid  and  illegal  for  collusion  of  by    virtue    of    an    unconstitutional 

former  officers  of  defimct  town  and  statute;  Rathbone  v.  Wirth,  150  N.  Y. 

n'hich  are  sought  to  be  annulled  in  459;   Meyers  v.  New  York,  58  N.  Y. 

he  action,  held  to  be  an  illegal  official  App.  Div.  534  ;  also  the  appointment 

ict.    Wenk  v.  New  York,  171  N.  Y.  or  employment   of   a  person   in   the 

)07.    The  fact  that  a  yUlage  tax  is  municipal  service  without  a  compli- 

nvahd  for  want  of  notice  of  heaiing  ance  with  the  civil  service  law;   Peck 

)efore  it  was  imposed  does  not  entitle  v,  Belknap,  130  N.  Y.  394;  Rogers  v. 

I  taxpayer  to  bring  action  under  the  Buffalo,    123    N.    Y.    173;     also   the 

itatute.      Trumbull   v.    Palmer,    104  issuance  or  negotiation  or  payment  of 

S.  Y.  App.  Div.  51.  mimicipal  bonds  in  violation  of  the 

Contracting  of  debts  and  liabilities  by  law;   Ayres  v.    Lawrence,   59   N.   Y. 

I  municipahty  in  excess  of  the  amount  192,  199;   Metzger  v.  Attica  &  A.  R. 

uithorized   by   law   restrained.    Ger-  Co.,  79  N.  Y.  171;    Hills  v.  Peekskill 

[ach  v.  Brandreth,  34  N.  Y.  App.  Div.  Sav.    Bank,    26    Hun    (N.    Y.),  161; 

197.    Making   of   a   contract  for   the  Strang  v.  Cook,  47  Him  (N.  Y.).  46; 

ourchase    of    real    estate    before    the  also  the  granting  of  a  franchise  tor  a 

noney  or  tax  for  the  object  has  been  street  railroad  in  perpetuity  when  the 

roted  as  required  by  statute  restrained,  power  of  the  municipality  is  limited 

[jatham  ».  Kichards,  12  Hun  (N.  Y.),  to  a  grant  for  a  term  of  years;  Norris 

{60,  appeal  dismissed  72  N.  Y.  607.  v.  Wurster,  23  N.  Y.  App.  Div.  124; 

Purchase  of  pubUc  works  enjoined  on  Gusthal  v.  Strong,  23  N.  Y.  App.  Div. 

he  ground  that  the  statutory  authority  315;   Blaschko  v.  Wurster,  156  N.  Y. 

0  make  the  piutihase  had  expired  by  437  ;   Seccomb   v.   Wurster,   83   Fed. 

'mtloHon  of  time.    Zicgler  v.  Chapin,  Rep.  856. 
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interpretation  in  many  cases.  The  earlier  cases  held  that  the  temu 
"waste"  and  "injury"  were  to  be  given  a  more  liberal  mterpre- 
tation;  ^  but  subsequently  the  courts  so  construed  these  terms  as 
to  remove  from  the  operation  of  the  statute  any  discretionary  act 
of  the  municipal  officers  which  is  not  tainted  with  fraud  or  corrup- 
tion, so  that  according  to  the  controlling  rule  for  the  interpreta- 
tion of  the  statute  a  taxpayer's  action  can  only  be  maintained  upon 
an  allegation  of  waste  and  injury  where  fraud,  or  collusion,  or  bad 
faith  amounting  to  fraud  can  be  shown.'    The  third  provision  of 

FlaintifT  need  not  show  peculiar  Div.  392,  aff^d  156  N.  Y.  16;  Stand- 
injury.  Gerlach  v.  Brandreth,  34  N.  art  9.  Burtis,  46  Hun  (N.  Y.),  S2; 
Y.  App.  Div.  197.  Sweet  v.  Syracuse,  60  Hun  (N.  Y.), 

The  motives  of  the  plaintiff.    More  28;   rev'd  129  N.  Y.  316;  New  Yoik 

recent  decisions  support  the  view  that  Central  &  H.  R.  R.  Co.  v.  Maine,  71 

if  a  taxpayer  have  the  qualifications  Hun  (N.  Y.),  417;  Robinson  r.  CHIroy, 

called  for  by  the  statute,  he  is  entitled  10  N.  Y.  Misc.  205:   Holti  r.  Didil, 

to   maintain   the   action   although  it  26  N.  Y.  Misc.  224;  Shediy  r.  Claasen, 

may  in  fact  be  brought  for  the  pur-  26  N.  Y.  Misc.  2^.    To  constitute 

pose   of  effectixig   some   private   and  bad  faith,  some  improper  motive  is 

Sirsonal    end.    Starin   v.    Edson,    42  essential  to  justifv  a  taxpayer's  action, 

un  (N.  Y.),  549;   rev'd  without  con-  Hearst  v.  McClellan,  102  W.  Y.  Aro. 

sidering  this  question,  112  N.  Y.  206;  Div.  336;  Basselin  9.  Pate,  30  N.  Y. 

Kingsley  v.  Bowman,  33  N.  Y.  App.  Misc.  368. 

Div.  1;  Grage  v.  New  York,  110  N.  Y.        Diacreiionary  aete,    Held^  that  the 

App.  Div.  403;    Grace  v,  Forbes,  64  action  could  not  be  midntamed,  iiia»- 

N.  Y.  Misc.  130.    Contrary  view  in  much  as  the  acts  complained  of  were 

Hull  V.  Ely,  2  Abb.  N.  C.  440;   Kim-  not  beyond  the  discretion  of  the  board 

ball  V,  Hewitt,  15  Daly  (N.  Y.),  124;  of  supervisors   and   were  not  illepl 

Nathan  v.  O'Brien,  117  N.  Y.  App.  and   void.     Talcott  p.   Buffalo,   125 

Div.  664.    As  to  other  jurisdictions,  N.  Y.  280;    Ziegler   r.   Chapin,  126 

see  ante,  §  919.  N.  Y.  342,  348;  Hearst  p.  McQellaii, 

Statute  of  limitations  applies,  Cal-  102  N.  Y.  App.  Div.  336;  New  York 
houn  V.  Millard,  16  N.  Y.  State  Rep.'  Central  &  H.  R.  R.  Co.  v.  Maioe.Tl 
46,  aff'd  121  N.  Y.  69;  contrary  view  Hun  (N.  Y.),  417;  Wilkins  f.  New 
in  Strang  v.  Cook,  47  Hun  (N.Y.),  46.  York.  9  N.  Y.  Misc.  610;  Holti  r. 
Doctrine  of  laches  applies,  Alvord  v.  Diehl,  26  N.  Y.  Misc.  224.  The  de- 
Syracuse  Sav.  Bank,  98  N.  Y.  599.  termination  of  dty  officials,  on  whom 
Application  of  doctrine  of  laches  rests  the  duty  of  inspection  and 
limited.  Calhoun  v.  Millard,  121  N.  Y.  acceptance,  that  materiiua  furnished 
69,  83.  pursuant   to   contract   with  the  city 

A    taxpayer's   action  will    not    lie  are  of  the  prescribed  quality  wiH  not 

against  an  officer  of  the  State  acting  be  interfer^  with  by  the  courts  in 

by  virtue  of  his  authority   as  such  the  absence  of  evidence  to  show  that 

officer.    Hutchinson    v.    Skinner,    21  their  determination  was  influenced  by 

N  Y.  Misc.  729.  fraud   or   corruption.     Paul  p.  N«* 

»  Ayres  v.  Lawrence,  59  N.  Y.  192;  York  City,  46  N.  Y.  App.  Div.  69. 
Metzger  v.  Attica  &  A.  R.   Co.,  79        Where  no  fraud,  bad  faith,  or  col- 

N.   Y.   171,   174;    Gorden  v.  Strong,  lusion  is  alleged,  the  sole  question  is 

158  N.  Y.  407:    Armstrong  v.  Grant,  one  of  legal  authority  of  Ae  oflSccr. 

56   Hun    (N.   Y.),  226;    Adamson   r.  Schinael  v.  Beet,  45  N.  Y.  Misc.  455, 

Union  R.  Co.,  74  Hun   (N.  Y.),   3.  aff'd  109  N.  Y.  App.  Div.  917.    Where 

"Waste"  and  "injury"  are  identical  trustees  of  a  village  have  authority  to 

in  meaning  and  include  only  illegal,  do  certain  acts,  taxpayer's  action  will 

wrongful,  or  dishonest  acts.    Hearst  v.  not    lie.    New    York    &    Roscndalc 

McClellan,  102  N.  Y.  App.  Div.  336;  Cement  Co.  v.  Davis,  173  N.  Y.  235, 

Basselin  v.  Pate,  30  N.  Y.  Misc.  368.  aff'g  62  N.  Y.  App.  Div.  .577.    Tax- 

*  Potter  V,  Collis,  19  N.  Y.  App.  payer's  action  cannot  be  maintained 
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the  statute  for  redress  authorizes  an  action  against  the  officers  and 
agents  of  any  county,  town,  village,  or  municipal  corporation  to 

without  proof  of  fraud,  collusion,  cor-  Seccomb  v,   Wurster,   83   Fed.   Rep. 

rupUon,  bad  futh,  or  illegality.    Hearst  856:    People  v.  Queens  County,   131 

9.  McClellan,  102  N.  Y.  App.  Div.  336.  N.  Y.  468;  Blaschko  v,  Wurster,  156 

The  determination  of  a  city  officer  N.  Y.  437;  Norris  v,  Wurster,  23  N.  Y. 
that  there  cannot  be  compelitive  bid-  App.  Div.  124;  Gusthal  v.  Strong,  23 
ding  for  work  and  supplies  is  subject  N.  i.  App.  Div.  315. 
to  review  in  a  taxpayer's  action,  if  Inadvertence  and  mUtake.  It  has  been 
the  facts  disclose  that  competition  is  held  that  an  action  by  a  taxpayer  can- 
poesible.  Gleason  v.  Dalton,  23  N.  Y.  not  be  maintained  to  restrain  the  pay- 
Misc.  18.  A  contract  so  prepared  that  ment  to  a  public  officer  of  monejrs  ex- 
all  possibility  of  bidding  is  confined  pended  by  him  in  good  faith  without 
to  one  corporation,  held  to  be  illegal  complying  with  the  requirements  of  the 
and  void.  Grace  v.  Forbes,  64  N.  x .  statute  as  to  the  manner  in  which  the 
Miac.  130.  same  shall  be  expended,  by  reason  of 

Legislative  acts.    The   motives   in-  inadvertence  or  mist^e,  arising  from 

dudng    Ic^lative   action   cannot   be  ignorance  of  the  requirements  of  the 

inquired  into  by  the  court  and  the  law.    Cobb   v.   Ramsdell.   37   N.   Y. 

legislation   set   aside   because   in   the  State  Rep.  457:    14  N.  Y.  Supp.  93; 

judgment  of  the  coiuts  it  was  induced  Walter  v.  McClellan,  48  N.  yT  Misc. 

by    dishonest    and    corrupt    motives.  215.    The   taxpayers'  acts  were   not 

Euttinger  v,  Buffalo  Traction  Co.,  160  designed  to  protect  the  public  from 

N.  Y.  377;  Barhite  &.  Rochester  Home  mistakes,  errors  of  judgment,  or  lack    . 

Telephone  Co.,  50  N.  Y.  App.  Div.  of  intelligent  appreciation  of  official 

25;   Adamson  v,  Nassau  Elect.  R.  Co.,  duties  on   the   part  of  their   chosen 

89  Hun  (N.  Y.),  261;  Farley  v.  Lock-  officials.    Hearst    v.    McClellan,    102 

port,  61  N.  Y.  Misc.  417.    That  the  N.  Y.  App.  Div.  336. 

courts  will  not  generally  interfere  with  UnconatittUianalstattUes.   Taxpayers' 

legislative  action  because  of  the  mo-  actions  have  been  brought  in  which  the 

tives  of  the  legislative  body,  see  ante,  relief  asked  was  a  judgment  declaring 

H  580,  581.  provisions  of  various  enactments  to  be 

There  are  many  duties  devolving  unconstitutional,  and  restraining  action 

on  the  city  council  or  board  of  super-  thereunder.    Sweet  v.   S3rracu8e,    129 

visors    which    are    administrative    in  N.  Y.  316;    Rathbone  v.  Wirth,  150 

their  character  and  not  impressed  with  N.  Y.  459;    Bush  v.  Orange  County, 

the  character  of  sovereignty^  and  in  10  N.  Y.  App.  Div.  542;    Mercer  v. 

the  performance  of  such  duties  their  Floyd,  24  N.  Y.  Misc.  164;   Hurlburt 

action  may  be  attacked  for  fraud  and  v.  Banks,  52  How.  Frac.  (N.  Y.)  196. 

oomiption,  and  if  the  charge  be  proved  Taxpayer   may   enjoin   execution    of 

may  oe  declared  of  no  effect  bv  the  contract     containing     provisions     re- 

oourts.    Roosevelt  v.  Draper,  23  N.  Y.  quired  by  a  law  which  is  unconstitu- 

318;    Talcott  v.  Buffalo,   125  N.  Y.  tional.    Meyers  ».  New  York,  58  N.  Y. 

280;    Kittincer    v.   Buffalo    Traction  App.  Div.  534. 

Co.,  160  N.  Y.  377,  390.  As  to  what  tfvy  of  taxes  for  illegal  and  unau- 
action  on  the  part  of  a  municipal  thorized  purposes.  See  Ayres  v.  Law- 
body  is  legislative  in  its  character,  see  rence,  59  N.  Y.  192,  199;  Osterhoudt 
People  V.  Queens  County,  131  N.  Y.  v,  Rigney,  98  N.  Y.  222;  Squire  v. 
468;  People  v.  Queens  County,  153  Cartwright,  67  Hun  (N  .Y.),  218; 
N.  Y.  370;  People  v.  Mclntyre,  154  Squire  v,  Preston,  82  Hun  (N.  Y.),  88. 
N.  Y.  628;  Ghee  r.  Northern  Union  Ldmitations  of  power  to  contract  nvw- 
Gas  Co.,  158  N.  Y.  510;  Kittinger  v,  nicipal  indebtedness.  Gerlach  v.  Brand- 
Buffalo  Traction  Co.,  160  N.  Y.  377;  reth,  34  N.  Y.  App.  Div.  197;  Latham 
Barhite  v,  Rochester  Home  Telephone  ».  Richards,  12  Hun  (N.  Y.),  360; 
Co.,  50  N.  Y.  App.  Div.  25.  appeal  dismissed,  72  N.  Y.  607. 

A  taxpayer  may  maintain  an  action  Contracts  by  municipalities.  A  con- 
to  restrain  or  annul  a  legislative  act  tract  by  a  municipality  cannot  be 
by  a  municipal  body  when  such  act  attacked  upon  the  groimd  that  it  is 
is  unauthorized  ana  is  not  within  a  waste  of  or  injury  to  the  property, 
the   power   of   the   legislative   body,  funds,  and  estate  of  the  municipality 
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restore  or  make  good  any  property,  funds,  or  estate  of  such  county, 
town,  village,  or  municipal  corporation,  and  also  provides  that  the 

unless  corruption,  fraud,  or  bad  faith        QndUficaHans  of  officers  for  ojffpimA' 

amounting  to  fraud  is  charged  and  ment  to  office.    Taxpayer's  action  to 

proved.    The  ground  of  the  decisions  restrain  payment  of  salaries  to  publk 

IS  that  in   those  matters  which  are  officers  holding  regular  and  presuinp- 

within  the  discretion  of  the  munici-  tively  valid  appointments  cannot  be 

pality  or  its  officers  the  courts  will  not  maintained.    Ureene  v.  Knox.  175  N. 

mterfere   unless   the   exercise   of   the  Y.  432,  aff'g  76  N.  Y.  App.  Div.  405. 

discretion  be  fraudulent  or  corrupt.  See  also  Rathbone  r.  Wirth,  150  N.  Y. 

Talcott   V,   Buffalo,   125   N.  Y.   280;  459;    Fahy  v.  Johnstone,  21  N.  Y. 

Ziegler   v.   Chapin,   126  N.    Y.    342;  App.   Div.    154;    Steams  ».  Tew,  6 

Kij^ley  v.  Bowman,  33  N.  Y.  App.  N.Y.  Misc.  404;  Beresfordr.  Donald- 

Div.  1;   Paul  v.  New  York,  46  N.  Y.  son,  64  N.  Y.  Miac.   138.     Acts  of 

App.  Div.  69;    Hearst  v,  McClellan,  board  of  health  which  is  iOegally  oon- 

102  N.  Y.  App.  Div.  336;   Armstrong  stituted  are  void.     Whitney  r.  Patrick, 

V.    Grant,    56    Hun    (N.    Y.),    226;  64  N.  Y.  Misc.  191. 
Beebe   v.  Sullivan   County,   64   Hun        Payment    of    railroad    aid   bonds. 

(N.  Y.),  377,  aff'd  142   N.  Y.  631;  Ayres  v.  Lawi«nce,  59  N.  Y.  192, 199; 

West  V,  Utica,  71  Hun  (N.  Y.),  540;  Metzger  v.  Attica  A  A.  R.  Co.,  79 

Terrell  v.    Strong,    14    N.   Y.    Misc.  N.  Y.  171;   Newton  p.  Keech,  9  Hun 

258;    Gleason  v,   Dalton.   23   N.   Y.  (N.  Y.),  355;    Hills  r.  Peekakill  Say- 

Misc.    18:    Winkler  v.   Sunmiers,   22  ings  Bank,  26  Hun  (N.Y.),  161;  Strang 

Abb.  N.  C.  80.  V.  Cook,  47  Hun  (N.  Y.),  46. 

The  power  of  a  corporation  to  take        Grants  of  franchises  in  streets  and 

a  lease  from  the  municipaUty  cannot  highways.     By   the  Constitution  and 

be  attacked  by  a  taxpayer.    Starin  v,  by  statute  the  rule  has  been  adopted 

Edson,  1 12  N.  Y.  206.  that  street  railroads  can  only  be  cod- 

Audit  of  claims.    An  action    may  structed  and  operated  in  streets  and 

be  maintained  under  the  statute  by  a  highways  upon  the  consent  of  the  local 

taxpayer  of  a  town  to  vacate  the  audit  authorities  naving  control  of  the  street 

of  Dills  in  favor  of  an  individual  by  or  highway  in  which  they  are  to  be  laid, 

the  board  of  audit  of  the  town,  on  the  Constitution  of  New  York,   art.  iii. 

ground   that   such  audit  was   illegal  §  18;    Railroad   law,   Laws  of  1892. 

and  without  authority.    Osterhoudt  v,  chap.    676,    §§    91    and    123.    Local 

Rigney,  98  N.  Y.  222.     Payment  of  authorities  are  beyond  the  direction 

claims  illegally  audited  by  town  board  and  control  of  the  courts  in  detennin- 

may  be  enjoined.     Rockefeller  v.  Tay-  ing  whether  they  shall  give  any  con-  * 

lor,  69  N.  Y.  App.  Div.  176.  sent  which  is  within  their  statutory 

Payment  of  claims.    An  action  may  authority,  and  the  court  cannot  inquire 

be  maintained  by  a  taxpayer,  under  into  the  motive  inducing  the  consent, 

the  statutes,   to  restrain  the  threat-  although   such    motive   may  he  di»- 

encd  payment  of  illegal  claims  against  honest  and  corrupt  and  may  consist 

the  municipality.    Warrin  v.  Baldwin,  in  a  bribe  to  the  conmion  council  or 

105  N.  Y.  534;    Calhoun  v.  Millard,  other  local  legislative  body.  Kittinger 

121   N.  Y.  69,  86;    Bush  v.  Orange  v.  Buffalo  Traction  Co.,  160  N.  Y.  377; 

County,    10   N.   Y.   App.    Div.   542;  Bohmer  v.  Haifen,  161  N.  Y.  390, 399; 

Scott  V.  Twombley,  20  N.  Y.  App.  Div.  Adamson  v.  Nassau  Elect.  R.  Co..  ^ 

535;  Webb  v.  Bell,  22  N.  Y.  App.  Div.  Hun  (N.  Y.),  261.   But  a  taxpayer  may 

314;    Gerlach  v.  Brandreth,  34  N.  Y.  maintain  an  action  to  restrain  the  board 

App.  Div.  197;    Latham  v.  Richards,  of  aldermen  from  granting  a  franchi^ 

12  Hun  (N.  Y.),  360;   McCrea  v.  Cha-  for  the  construction  and  operation  of » 

hoon,  54  Hun  (N.  Y.),  577;  West  v.  street  railroad  for  an  uniunited  term 

Utica,  71  Hun  (N.  Y.),  540;  Squire  ».  when  by  statute  the  board  is  only  au- 

Preston,  82  Hun  (N.  Y.),  88;  Warren  thorizcKl  to  grant  its  consent  to  the  con- 

t;.  Van  Nostrand,  21  N.  Y.  State  Rep.  struction  of  a  street  railroad  for  a  tenn  of 

960.  twenty-five  years.  Seccombr.  Wunter, 

Compromise  of  disputed  claims  re-  83  Fed.  Rep.  856;  Blasdiko  v.  Wunier, 

strained.    Standart  v.  Burtis,  46  Hun  156  N.  Y.  437;   Norris  r.  Wurster,  23 

(N.  Y.),  82.  N.   Y.   App.   Div.    124;    Gusthal  r. 
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court  may,  in  its  discretion,  enforce  the  restitution  and  recovery 
of  any  claims,  demands,  expenses,  or  judgments  wrongfully  re- 
covert  against  or  paid  by  a  municipal  corporation,  if  already  paid 
by  the  person  or  party  receiving  and  retaining  the  same;  and  it 
may  also,  in  its  discretion,  adjudge  and  declare  the  colluding  or 
defaulting  officers  personally  responsible  therefor.^ 

§  1586  (921).  Same  Subject.  General  Doctrine;  Author's  Comment. 
~  The  author  may  observe  that  there  appears  to  be  little  diflFerence 
of  judicial  opinion  as  to  the  right  of  the  taxable  inhabitants,  wherever 
the  threatened  illegal  corporate  act  vriU  increase  the  burden  of  taxa- 
Hon,  to  the  aid  of  equity,  in  proper  cases,  to  prevent  it.*  The  chief 
difference  is  as  to  the  proper  party  plaintiff  in  a  bill  of  this  character. 

Strong,  23  N.  Y.  App.  Div.  315.  Park  justice  of  the  Supreme  Court  jurisdic- 
board  can  be  restramed  from  granting  tion  to  make  sununary  investigations  of 
ft  franchise  where  a  statutory  pre-  towns  and  villages  upon  the  presenta- 
dminary  step  has  not  been  taken,  tion  of  a  petition  of  twcnty-nve  free- 
Smith  V.  Buffalo  Traction  Co.,  51  holders.  Laws  of  1892^  chap.  68,  §  3. 
N.  Y.  Misc.  216.  A  taxpa>rcr  may  This  statute  is  constitutional.  See  Clark 
maintain  an  action  to  obtain  relief  v.  Sheldon,  106  N.  Y.  104;  Vinton  v. 
against  a  provision  inserted  in  a  con-  Cattaraugus  County,  18  N.  Y.  St.  Rep. 
tract.  Pu£tt  V,  Furguson,  159  N.  Y.  435.  As  to  construction  of  statute  and 
111.  When  a  railway  is  already  con-  the  scope  of  its  provisions,  see  also 
Btructed  pursuant  to  municipal  con-  Crowninshield  v.  Cayuga  County,  124 
sent,    a    taxpayer   cannot   enjoin    its  N.  Y.  583. 

operation  on  the  ground  that   it   is        '  Inge  v.  Mobile  Board  of  Public 

otherwise  illegal  and  a  public  nuisance.  Works,  135  Ala.  187,  195.  citing  text; 

Gallagher  v.  Keating,  40  N.  Y.  App.  Chicago  v.  Nichols,  177  111.  97;   State 

Div.  81.    See  also  Sheehy  v.  McMillan,  v.  New  Orleans,  50  La.  An.  880;  Tukey 

26  N.  Y.  App.  Div.  140.  Granting  a  v.  Omaha,  54  Neb.  370.    See  State  v, 

permit  to  a  railroad  to  open  streets  Kohnke,  109  La.  838;  Alpena  v.  Alpena 

to  change  its  motive  power  is  not  a  Cir.   Judge,  97  Mich.  550;    Clark  v, 

waste  of  or  injury  to  city   property.  Interstate  Independent  Tel.   Co.,   72 

Potter  V.  Collis,  19  N.  Y.  App.  Div.  Neb.  883. 

392,  aff'd  156  N.  Y.  16.    As  to  the  use        In  TennesMe^  taxpayers  may  main- 

of  city  property  in  the  completion  of  tain  an  injunction  against  pubhc  offi- 

public  work  without  compensation  to  cials  where  the  public  revenues   are 

the   city,   see  Ottendorfer  v.   Agnew,  involved  and  the  result  of  the    pro- 

13  Daly,  16.     A  mere  revocable  license  posed  action  will  be  to  increase  the 

permitting  a  street  railroad  corpora-  burden  of  taxation.    In  such  cases,  the 

tion  to  lay  down  a  railway  track  on  taxpayer  sustains  an  injury  not  com- 

dock  property  of  a  city  is  not  a  waste  mon  to  those  citizens  who  are  not  tax- 

of  the  city  property.     Hart  v.   New  payers  and   is   regarded   as  suffering 

York,  16  N.  i.  App.  Div.  227.  special    injury.      Kennedy    v.    Mont- 

*  Latham  v.  Richards,  15  Hun  (N.  gomery  County,  98  Tonn.  105;  Patton 

Y.),    129.    Taxpayer    cannot    compel  v.  Chattanooga,  108  Tenn.  197:   Lynn 

restitution  unless  he  can  show  waste  of  v.  Polk,  8  Lea  (Tenn.),  121;    Colbum 

or  injury  to  the  funds  or  property  of  v.    Chattanooga,    2    Shannon's   Cases 

the  city.     Bush  v.   Coler,   60  N.   Y.  (Tenn.),   22.       But  if   the   action  of 

App.  Div.  56,  ^'d  170  N.  Y.  587.  municipal  authorities  will  not  result 

Summary  invcstigcUion  of  towns  and  in  any  increase  in  taxation,  the  tax- 
villages.  In  the  general  municipal  payer  has  no  standing  in  court  to  en- 
law  of  New  York,  statutory  provisions  join  it.  Patton  v.  Chattanooga,  108 
are  incorporated  conferring  upon  any  Tenn.  197. 
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If  the  ordinaiy  principle  which  obtains  as  to  public  nuisances  is 
applied,  it  must  be  admitted  where  the  duty  about  to  be  violated 
by  the  corporation  or  its  officers  is  public  in  its  nature,  and  affects 
all  of  the  inhabitants  alike,  that  one,  not  suffering  any  special 
injury,  cannot,  in  his  own  name^  or  by  uniting  with  others,  main- 
tain a  bill  to  enjoin  it.  And  a  reason  urged  against  such  a  course 
is  that  if  one  citizen  may  maintain  such  a  bill,  an  indefinite  number 
of  others  may  each  also  bring  separate  suits;  and  an  adjudication 
in  one  case  concludes  nothing  as  to  the  others  or  as  to  the  inhabitants 
at  large.  But  it  is  substantially  agreed  that  any  taxable  inhabitant, 
or  perhaps  any  citizen  of  the  municipality,  has  such  an  interest  to 
prevent  or  to  avoid  illegal  or  unauthorized  corporate  acts  that  he 
may  be  a  relator,  on  whose  application  the  proper  public  officer  of 
the  Commonwealth  may,  on  behalf  of  the  public,  file  the  requisite 
bill  in  cases  which  fall  within  the  jurisdiction  of  equity,  to  enjoin 
the  menaced  illegal  or  wrongful  act,  or  if  it  has  been  consummated, 
to  have  relief  against  it.*  To  allow  the  taxable  inhabitant  to  main- 
tain a  bill  for  an  injunction,  to  prevent  illegal  expenditures  or 
appropriations  of  money,  has  the  advantage  of  directness  and  sim- 
plicity, and  notwithstanding  its  departure,  or  apparent  depiarture, 
from  technical  principles,  has,  as  above  shown,  received  the  general, 
but  not  quite  uniform,  approval  of  the  comts  in  this  countr}';  and 
practically  this  course  has  not  had  the  effect  to  engender  a  multi- 
plicity of  similar  suits  by  separate  parties,  but  a  few  persons  usu- 
ally unite  in  one  suit,  which,  when  judicially  determined,  in  effect 
settles  the  question  in  controversy.*  There  is  no  doubt  but  that 
the  corporation  may  in  its  ovm  name  bring  suits,  in  proper  cases, 
to  be  relieved  against  illegal,  unauthorized,  or  fraudulent  acts  on 
the  part  of  its  officers.  Since,  however,  experience  has  shown  how 
liable  these  corporations  are  to  be  betrayed  by  those  who  have  the 
temporary  management  of  their  concerns,  it  would  never  do,  we 
think,  for  the  courts  to  hold  that  relief  against  illegal  or  wrongful 
acts  can  be  had  only  by  an  authorized  suit  brought  by  and  in  the 
name  of  the  corporation, 

*  Text  quoted;     Chicago  v.  Union  a  loan  authorized  by  the  dectors  of 

Building  Assoc.,  102  111.  379;    supra,  the  city  and  not  by  taxpayers.   WolS 

§  1584,  note.  Chemical  Co.  v.  Philadelphia,  217  Pa. 

A  trading  corporation  which  is  a  215. 
resident  and  taxpayer  in  a  city  has  a        •  Text  approved;  Williams  p.  Grant 

right  to  maintain  a  taxpayer's  bill  to  Countv  Court,  26  W.  Va.  488;  Ranney 

restrain    an    illegal    appropriation   of  v.  Bader,  67  Mo.  476;   noticed  mpTOi 

pubUc  funds,  and  it  is  immaterial  that  §  1584,  note.   Text  approved  in  Brown- 

the  corporation  is  not  an  elector  and  field  v.  Houser,  30  Oreg.  534. 
that  the  fund  in  question  was  raised  by 


§  1587  CORPORATE   ABUSES:   REMEDY   IN   EQUITT  2783 

§  1587  (922).  General  OonelaaionB  stated.  —  While  a  survey  of 
decisions  in  Great  Britain  and  the  United  States  exhibit  some 
diversity  of  opinion,  it  seems  to  us,  in  view  of  the  nature  of 
municipal  powers,  the  danger  of  abuse,  the  necessity  for  prompt 
remedy  on  the  part  of  those  most  interested  in  the  proper  adminis- 
tration of  municipal  affairs,  —  to  wit,  the  taxable,  inhabitants,  — 
that  the  following  conclusions  rest  upon  sound  reason,  and  have  also 
the  support  of  the  decided  preponderance  of  judicial  authority.^ 

1.  The  proper  parties  may  resort  to  equity^and  equity  will, 
in  the  absence  of  restrictive  legislation,  entertain  jurisdiction  of 
their  suit  against  municipal  corporations  and  their  officers  when 
these  are  acting  ultra  vires,  and  assuming  or  exercising  a  power 
over  the  property  of  the  citizen,  or  over  corporate  property  or 
Funds,  which  the  law  does  not  confer  upon  them,  and  where  such 
acts  affect  injuriously  the  property  owner  or  the  taxable  inhabitant.^ 

>  Winn  9.  Shaw,  87  Cal.  631,  636,  sessments,  and  reaches  conclusions  {Ih, 
citing  text;  Bradford  v.  San  Francisco,  §§  267-269)  substantially  the  same  as 
112  Cal.  537,  543,  approving  text;  those  in  the  text.  Injunction,  3  Pom. 
Keen  p.  Waycross,  101  Ga.  588,  approv-  Eo.  Juris.  §  1345. 
ing  text;  ZueUy  v,  Casper,  160  Ind.  The  views  of  the  text,  so  far  as  cor- 
455,  citing  text;  KeUogg  v.  School  porale  property  or  funds  are  concerned, 
IMst.  No.  10,  13  Okla.  285,  299,  Quot-  accord  with  those  of  Lord  CoUenhavi 
ing  text;  El  Reno  v.  Cleveland  Trini-  in  Frewin  v.  Lewis,  18  Eng.  Ch.  (4 
dad  Pav.  Co.  (Okla.),  107  Pac.  Rep.  Mylne  &  Cr.  249,  255)  249.  Speaking 
163;  Christie  v.  Maiden,  23  W.  Va.  of  the  principles  on  which  chancer>' 
667,  670,  approving  text;  Times  Pub-  will  enjoin  pubUc  officers  and  bodies, 
lishing  Co.  v.  Everett,  9  Wash.  518,  this  eminent  eouity  judee  wisely  says: 
522,  approving  text.  See  Shaw  v.  ''So  long  as  those  [public]  function- 
Jones,  4  Ohio  N.  P.  372.  aries  strictly  confine  tnemsclves  within 

'  Valparaiso  v.  Gardner,  97  Ind.  1,  the  exercise  of  those  duties  which  are 
citing  text;  Holland's  Case,  11  Md.  confided  to  them  by  law  this  [chancer^'] 
I9d;  Baltimore  v.  Porter,  18  Md.  284;  court  will  not  interfere  ...  to  see 
Baltimore  v,  Horn,  26  Md.  194;  Balti-  whether  any  regulation  they  make  is 
more  v.  Gill,  31  Md.  375,  395;  Dunkin  pood  or  bad;  but  if  they  are  depart- 
r.  Blust,  83  Neb.  80,  citing  text;  mg  from  that  power  whicn  the  law  has 
Place  V.  Providence,  12  R.  I.  1,  citing  vested  in  them,  if  they  are  assuming 
tcort;  Christie  v.  Maiden,  23  W.  Va.  to  themselves  a  power  over  property 
667,  670,  quoting  text;  supra,  §  1583.  which  the  law  does  not  give  them,  this 
The  Stale  has  no  such  interest  in  taxes  court  no.  longer  treats  them  as  acting 
Voluntarily  paid  under  an  illegal  assess-  under  the  authority  of  their  conmiis- 
ment  as  will  warrant  an  injunction,  sion,  but  treats  them,  whether  they  be 
at  its  suit,  against  the  disbursement  by  a  corporation  or  individuals,  merely 
a  city  of  the  money  so  paid.  Atchison  ajs  persons  dealing  with  property  with- 
D.  State,  34  Kan.  379.  out  legal  authority.    Wliile  the  court 

The  doctrines  of  the  text  in  §§  avoids  interfering  with  what  they  do 
1579-1583,  1586,  1587,  are  not,  in  the  while  keeping  within  the  limits  of  their 
opinion  of  the  Supreme  Court  of  the  jurisdiction,  it  takes  care  to  confine 
tmited  States,  ''at  this  day,  open  to  them  within  those  limits;  if  they  go 
eerious  question."  Crampton  v.  Za-  bevond  the  line  of  their  authority,  and 
briskie,  101  U.  S.  601,  609,  per  Field,  J.  infringe  or  violate  the  rights  of  others, 
Mr.  Pomeroy,  1  Eq.  Juris.  §§  259-270,  they  become,  like  all  other  individuals, 
examines  at  large  and  with  ability  the  amenable  to  the  jurisdiction  of  this 
question  of  the  jurisdiction  of  eouity  court  by  injunction.''  Similar  princi- 
to  relieve  against  illegal  taxes  ana  aa-  pies  are  asserted  and  applied  by  Mc- 
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But  if  in  these  cases  the  property  owners  or  the  taxable  inhabitants 
can  have  full  and  adequate  remedy  at  law^  equity  will  not  inters 
fere,  but  leave  them  tc  their  legal  remedy.^ 

2.  That,  in  the  abence  of  special  controlling  legislative  pro- 
vision, the  proper  publi  oflBcer  of  the  Conmionwealth,  which  created 
the  corporation  and  pr  scribed  and  limited  its  powers,  may,  in  his 
own  name,  or  in  the  m  ae  of  the  State,  on  behalf  of  residents  and 
voters  of  the  municipal  ty,  exercise  the  authority,  in  proper  cases, 
of  filing  an  infoFmation^  or  bill  in  equity  to  prevent  the  misuse  of 
corporate  powers,^  or  to  set  aside  or  correct  illegal  corporate  acts. 
But  such  suits,  in  the  author's  experience,  are  rarely  brought. 

3.  That  the  existence  of  such  a  power  in  the  State,  or  its  proper 
public  Jaw  officer,  is  not  inconsistent  with  the  right  of  any  taxable 
inhabitant  to  bring  a  bill  to  prevent  the  corporate  authorities  from 
transcending  their  lawful  powers  where  the  dffect  will  be  to  impose 
upon  him  an  unlawful  tax,  or  to  increase  his  burden  of  taxation.' 
Much  more  clearly  may  this  be  done  when  the  right  of  the  public 
officer  of  the  State  to  interfere  is  not  admitted,  or  does  not  exist; 
and  in  such  case  it  would  seem  that  a  bill  might  properly  be 
brought  in  the  name  of  one  or  more  of  the  taxable  inhabitants 
for  themselves  and  all  others  similarly  situated,  and  that  the  court 
should  then  regard  it  in  the  nature  of  a  public  proceeding  to  test 

AUiater^  J.,  in  Sherlock  v.  Winnctka,  guiahed  Bamesville  v.  Murphey,  113 
59  111.  389,  when  it  was  held  that  equity,  ua.  779,  on  the  ground  that  in  the 
at  the  instance  of  taxable  inhabitants,  latter  case  it  appeared  that  the  city 
would  restrain  and  relieve  against  owed  bills  in  connection  with  the  di»- 
fraudulent  and  unauthorized  acts  of  pensary  and  the  taxpayers  asked  an 
municipal  corporations  in  purchasing  injunction  against  the  payment  thereof . 
property  for  private  purposes,  such  as  The  latter  case  was  resided  as  one  to 
the  establishment  of  a  private  school,  prevent  an  increase  in  the  tax  rate,  — 
The  case  of  Frewin  v.  Lewis,  4  Mylne  &  a  matter  in  which  the  plaintiffs  had  a 
Cr.  249,  suprOf  and  the  above  observa-  direct  interest. 

tions  of  Lord  CoUenham  approved.  In  Jones  v.  North  Wilkesboro,  150 
Carter  v.  Chicago,  57  Dl.  283,  288;  N.  Car.  646,  taxpayers  sought  to 
swpra,  i  1586.  enjoin    the    appropriation    for    wat^er 

In  Blanton  v.  Merry,  116  Ga.  288,  purposes  of  a  stream,  on  the  ground 
certain  taxpayers  sought  to  enjoin  that  the  population  adjoining  the 
the  local  authorities  of  a  town  from  stream  was  so  dense  that  it  was  unfit 
operating  a  liquor  dispensarv  therein,  for  a  water  supply.  The  court  held 
It  was  admitted  that  the  dispensary  that  the  action  would  lie  and  that  the 
was  being  operated  without  any  cost  taxpayers  were  entitled  to  enjoin  the 
to  the  town  and  without  any  possi-  municipal  authorities  from  creating 
bility  of  the  town  becoming  indebted  a  public  nuisance,  i.e.  a  condition 
in  anv  way  for  its  operation.  The  which  seriously  endangered  the  health 
court  held  that  the  plaintiffs,  as  citizens  and  lives  of  the  people, 
and  taxpayers,  were  not  entitled  to  an  ^  Ante,  §  1570,  and  cases  there  cited. 
injunction  for  the  reason  that  it  was  Text  approved;  Christie  v.  Maiden,  23 
not  shown  that  they  would  sustain  any  W.  Va.  667. 

damage  in  consequence  of  the  opera-  *  Elyria  Gas  &  Water  Co.  v.  Elyria, 
tion   of   the   dispensary,   and   distin-  57  Ohio  St.  374. 


§  1588  CORPORATE  abuses:  suit  bt  taxpayers  2785 

the  validity  of  the  corporate  acts  sought  'to  be  impeached,  and 
deal  with  and  control  it  accordingly.^         ' 

§  1588.  Bight  of  Taxpayer  to  enforce  Affirmative  Oause  of  Action 
if  City.  —  Since  previous  editions  of  this  *  Treatise,  the  views  ex- 
)ressed  in  the  preceding  paragraphs  hav  not  only  been  steadily 
idhered  to  by  the  courts,  but  in  some  j  risdictions  at  least,  the 
ights  of  taxpayers  have  been  extended  to  give  more  effectual  pro- 
ection  against  the  illegal  acts  of  municij  al  officers.  It  has  been 
leld  by  the  courts  of  several  States  that  when  a  municipal  or 
»ther  public  corporation  has  a  cause  of  action  which  should  be 
)rosecuted  for  its  use,  whether  that  cause  of  action  be  legal  or 
equitable,  and  its  governing  body  or  other  proper  officer  wrong- 
'uily  neglects  or  wrongfully  refuses  to  commence  an  action 
liereon,  a  taxpayer  may,  on  behalf  of  himself  and  all  others  simi- 
arly  situated,  commence  an  action  in  equity  to  redress  the  wrong 
JO  the  corporation,  making  the  corporation  a  defendant  as  trustee 
:or  all  its  members.*  Accordingly,  it  has  been  held  that  a  tax- 
>ayer  may  sue  to  recover  back,  on  behalf  of  the  municipality, 
moneys  of  the  municipality  unlawfully  paid  to  officers,  contrac- 
tors, and  others.^ 

1  The  conclusions  in  this  section  and  prove  a  demand  that  the  proper 
ipproved  in  Kelly  v.  Baltimore,  53  officer  sue,  or  facts  showing  that  such 
nd,  134:  supra^  §  1583.  See  Fergus  a  demand  would  be  imavaUing.  Reed 
'.  Columbus,  6  Ohio  N.  P.  82;  Elvria  v.  Cunningham,  126  Iowa,  302;  Mer- 
jas  and  Water  Co.  v.  Elyria^  57  Ohio  rimon  v.  Southern  Pav.  &  Const.  Co., 
It.  374.  Conclusions  in  this  section  142  N.  Car.  539;  Lodor  v.  McGovem, 
.pproved  and  quoted-  in  Poppleton  v,  48  N.  J.  Eq.  275. 
joores,  67  Neb.  388.  But  in  Oregon  it  has  been  held  that 

'  Russell  V.  Tate,  52  Ark.  541;  where  the  moneys  of  a  mimicipaUty 
ndependent  School  Dist.  No.  5  v,  have  been  misapplied,  the  projier  party 
>>llins,  15  Idaho,  535;  Knight  v,  to  complain  is  the  injured  municipality, 
rhompsonville,  74  111.  App.  550;  either  m  its  own  name,  or  on  the  rela- 
iuelly  V.  Casper,  160  Ind.  455;  State  tion  of  some  proper  person;  and  an  in- 
.  Holt,  163  Ind.  198,  200;  Eder  v.  dividual  taxpayer  cannot  maintain  a 
Creiter,  40  Ind.  App.  542;  Cone  v.  suit  to  recover  the  money.  Brown- 
^old,  85  Minn.  302;  Stone  v.  Bevans,  field  v.  Houser,  30  Oreg.  534;  Sears  v. 
18  Minn.  127;  Shepard  v.  Easterling,  James,  47  Oreg.  50,  55. 
II  Neb.  882,  887;  Land,  Log,  &  Lumber  In  I  mm,  it  has  been  held  that  re- 
>).  V.  Mclntyre,  100  Wis.  245;  Web-  payment  to  the  city  of  consideration 
Iter  V.  Douglas  County,  102  Wis.  181,  tor  work  performed  under  a  void  con- 
189;  St.  Croix  County  v.  Webster,  111  tract  which  was  not  let  to  the  lowest 
Nis.  270,  273.  bidder  as  required  by  statute,  will  not 

•  Drennen  v.  Griffin,  145  Ala.  128;  be  decreed  at  the  suit  of  a  taroayer, 
!.  c.  150  Ala.  241;  Russell  v.  Tate,  52  when  it  appears  that  the  work  was 
irk.  541;  Independent  School  Dist.  performed  in  good  faith,  accepted  by 
JJo.  5  V.  Collins,  15  Idaho,  535;  Eder  the  city,  done  at  reasonable  rates,  and 
K  Kreiter,  40  Ind.  App.  542;  Gathers  payment  was  made  in  good  faith.  Mil- 
'.  Moores,  78  Neb.  17.  But  it  has  been  ler  v.  Des  Momes,  143  Iowa,  409;  122 
leld  that  a  taxpayer  suing  to  recover  N.  W.  Rep.  226. 
Disappropriated    funds    must    allege        In  Ohio,  in  the  absence  of  a  statute 
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§  1589  (923).  InjnneUon  in  Mnnidpil  Ttz  Oases;  Whan  grsnM; 
PUintiffs.  —  Respecting  the  right  to  restrain  a  municipal  corpora- 
tion from  collecting  taxes,  the  courts,  in  cases  where  this  relief 
is  proper  to  be  granted,  have  generally  held  that  one  or  more  tax- 
payers  may  bring  a  bill  for  this  purpose.  There  is,  however,  some 
want  of  harmony  in  the  decisions  as  to  what  will  in  such  cases 
justify  equitable  interference,  but  the  correct  view  doubtless  is 
that  equity  ought  not,  except  for  the  clearest  reasons,  to  interfere 
with  the  speedy  and  ordinary  collection  of  municipal  or  other 
public  revenues.^    If  there  is  no  lawful  power  to  levy  the  tai  in 

Eroviding  other  means  for  recovering  R.  Co.  v.  Blanchard,  54  111.  240;  Flenh 
ack  money  unlawfully  paid  to  coun-  ing  v.  Merelion,  37  Iowa,  413;  Bair  r. 
cilmen  for  salaries  or  compensation,  Deniston,  19  N.  H.  170,  180;  Frederick 
a  taxpayer  may  prosecute  a  suit  for  v,  Augusta,  5  Ga.  561;  Baltimore  r. 
that  purpose  on  behalf  of  the  munici-  Porter,  18  Md.  284;  King  f.  Wilmif 
pality,  and  may  join  all  the  council^  1  Dillon  C.C.  555;  Coulsonr.  Portland, 
men  so  illegally  receiving  money.  Deady,  481,  where  the  general  subject 
Walker  t;.  Dillondalc,  30  Ohio  Cir.  Cft.  is  well  considered;  Mechanics'  Bank 
R.  623, 625.  Where  a  taxpayer  sued  to  v.  Kansas  City.  73  Mo.  555;  Teegarden 
enjoin  a  county  from  unlawfully  issu-  v.  Davis,  36  Ohio  St.  601;  Richmond 
ing  bonds,  the  court  rendered  a  money  v.  Cren^aw,  76  Va.  936;  Corrotbers  r. 
judgment  against  a  defendant  to  whom  Clinton  Dist.  Bd.  of  Education,  16 
the  bonds  were  delivered  before  suit.  W.  Va.  527;  see  also  Savannah  r. 
and  by  whom  they  were  transferred  Crawford,  75  Ga.  35.  Amount  of  tax 
to  a  bona  fide  holder  for  value.  It  ap-  necessary  to  give  Federal  court  jvrit' 
peared  that  the  fact  of  the  delivery  diction.  King  v,  Wilson,  1  Dillon  C  C. 
and  transfer  was  not  known  to  the  555,  «upna. 

plaintiff  at  the  time  when  he  brought  One  who  joined  in  a  peiitum  for  a 
the  suit.  Muskingum  County  v.  State,  public  improvement  held  not  to  be  es- 
78  Ohio  St.  287.  titled  to  maintain  a  bill  to  restrain  the 

Where  a  suit  is  brought  by  a  mu-  coUection  of  the  assessment  made  for 
nicipal  corporation  to  recover  money  it.  Byram  v.  Detroit,  50  Micb.  56; 
alleged  to  oe  due  under  an  executed  in/ra,  §  1590,  note.  Index — Etioppd. 
contract,  a  taxpayer  cannot  be  per-  Courts  will  not  interfere  with  legi»- 
mitted  to  intervene  for  the  purpose  of  lative  action  concerning  what  property 
defeating  a  recovery  upon  the  ground  may  be  taxed  by  a  municipal  co^ 
that  the  contract  was  unauthorized,  poration^  this  bein^  a  polilioal  qua- 
Morgan  City  v,  Dalton,  112  La.  9.        tion.    Norris  v,  Waco,  57  Tex.  635. 

»  The  right  of  taxpayers  to  unite  in  See  ante^  §  1579,  note, 
a  bill  and  ask  for  an  injunction  to  re-  In  Worth  v,  Fayetteville,  1  Wnut. 
strain  the  collection  of  an  unauthorized  (N.  Car.)  Pt.  2, 70,  Pearson^  C.  J.,  with 
tax  wajj  expressly  ruled  in  Vanover  v.  doubts  as  to  jurisdiction,  expressed 
Terrell  County,  27  Ga.  354,  Lumpkin^  the  opinion  that  equity  might  enter- 
J.,  observing:  ^' We  approve  the  rem-  tain  a  bill  to  test  the  legality  of  a  tax 
(hIv  resort ea  to  in  this  case.  It  is  not  imposed  by  a  municip^  corporation, 
only  more  complete  than  any  other,  but  doubted  whether  such  a  bill  wiD 
but  the  only  one,  in  our  judgment,  lie  to  enjoin  the  collection  of  State  and 
which  meets  the  exigency  of  the  case,  county  taxes.  The  case  does  not  show 
See  also  ante,  §  1584;  Sehgman  v.  Santa  that  the  illegal  tax  was  sought  to  be 
Rosa,  81  Fed  Rep.  524;  Davis  v,  made  by  the  sale  of  real  estate,  or  in 
Petrinovitch,  112  Ala.  654;  Mason  v.  what  manner  the  tax  was  about  to  be 
Caffrey,9Kulp(Pa.),414;Bull  v.Read,  enforced.  A  taxpayer,  on  bdialf  ol 
13  Gratt.  (Va.)  78;  Kill  v.  Jenkinson,  himself  and  all  otner  taxpayers  di  (he 
lo  Ind.  425;  Lewis  v.  Henley,  2  Ind.  State,  may  file  a  bill  against  the  proper 
332;  Hurward  v.  St.  Clair,  &c.  Levee  State  officers  and  parties  to  enjoin  the 
Co.,  51  111.  130;  Mount  Carbon  C.  &  issue  of  State  bonds  under  an  udoob- 
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question  under  any  circumstances,  or  if  it  be  assessed  upon  property 
not  subject  to  taxation,  and  the  remedy  at  law  is  not  adequate, 
a  plain  case  for  equitable  interposition  is  made  out.^  But  if  the 
power  to  levy  the  tax  exists,  and  the  property  be  subject  to  taxa- 
tion, mere  errors  and  irregularities  should,  according  to  the  better 
view,  be  corrected  on  certiorari  or  other  appropriate  proceedings, 
or  their  effect  left  to  be  tested  at  law;  for  equity  ought  not  to  inter- 
fere with  the  collection  of  taxes,  unless  the  complainant  makes  a 
case  coming  within  some  acknowledged  head  of  equity  jurisdiction, 
such  as  the  prevention  of  a  multiplicity  of  suits,  inadequacy  of  legal 
remedy,  irreparable  injiuy,  or  where  a  cloud  will  be  thrown  upon 
\ns  title  to  real  estate.  Unless  he  can  make  such  a  case,  he  must 
bring  a  legal  action  or  pursue  a  legal  remedy.^ 

ititutional  statute.    Galloway  v.  Chat-  (cloud  on  title),  59  N.  Y.  280;  Douglass 

tiam  R.  Co.,  63  N.  Car.  147.    After  the  ii.  Harrisonville,  9  W.  Va.  162.    These 

loubt  intimated  in  Worth  v.  Fayette-  cases  fully  support  the  doctrine  of  the 

nlle,    gupra,    the    legislature   enacted  text,  which  is,  indeed,  extracted  from 

"that  a  writ  of  injunction  is  allowable  them.    See  also  McLott  v.  Davenport. 

in  all  cases  against  the  collection  of  17  Iowa,  379,  in  which  the  remedies  ol 

taxes  iUegaUy  imposed.''     Brodnax  v,  the  taxpayer  are  fully  pointed  out  by 

Groom,  64  N.  Car.  244.    See  London  v.  Cole,  J.    Dodd  v.  Hartford,  25  Conn. 

Wilmington,  78  N.  Car.  109.  232:  Deane  v.  Todd,  22  Mo.  90,  91; 

In /nStana  it  is  considered  that 'Hhe  Lockwood  v.  St.  liouis,  24  Mo.  20; 
assessment  of  taxes  for  State  purp<^es  Hughes  v.  Kline,  30  Pa.  St.  227;  Loving- 
is  a  matter  of  public  concern  m  which  ston  v.  Wider,  53  111.  302;  Green  v.  Mum- 
all  the  citizens  of  the  State  are  inter-  ford,  5  R.  1.  472,  where  the  rule  is 
ested,  and  hence  any  citizen  of  the  State  strictljr  held,  that  to  warrant  a  resort 
may  be  the  relator  in  proceedings  to  to  equity  the  remedy  at  law  must  be 
compel  officers  of  the  revenue  law  to  see  inadequate.  See  ante,  §§  1047  and 
that  its  provisions  are  carried  out.  note.  1132,  1570-1573,  1585.  In 
State  p.  Hamilton,  5  Ind.  310,  per  Michigan,  see  Merrill  v,  Humphrey, 
Perkins,  J.:  Hamilton  v.  State,  3  Ind.  24  Mich.  170. 

452;  Douuass  v,  Harrisonville,  9  W.        When  equity  vnU  interfere  with  the 

Va.  162;  Delphi  v.  Bowen,  61  Ind.  29,  collection  of  taxes  is  fully  considered  in 

31,  approving  text.  the  State  Railroad  Tax  Cases,  92  U. 

Replevin  will  not  lie  against  tax  S.  575,  which  will  doubtless  be  here- 

collector  to  recover  personal  property  after  regarded  as  a  leading  authority 

seized  to  satisfy  tax  levied  by  proper  on  the  subject:  distinguished  in  Allen 

officer.    Mowrer  v.  Helferstine,  80  Mo.  v.  Baltimore  &  O.  R.  Co.   (Virginia 

23.    See  Valle  ».  Ziegler,  84  Mo.  214.  Coupon  Case),  114  U.  S.  311,  noted 

>  See  Dollahan  v.   Whittaker,  187  infra,  where  an  injunction  to  restrain 

01.  84;  Blessing  v.  Galveston,  42  Tex.  distress  and  sale  of  rolling  stock  was 

Ml.  sustained,  and  the  subject  of  equitable 

•  State  Railroad  Tax  Cases,  92  U.  S.  interference  with  the  collection  of  taxes 

575,  613;  Dows  v,  Chicago,  11  Wall,  is  considered.    Infra,  §  924,  and  note. 

flJ.  S.)    108   (approving  Heywood  v.  Mode  of  coUeclin^  taxes  and  assessments 

Buffalo,  14  N.   x.  534);  Hannewinkle  Ante,  §  1414  et  sea.    Where  an  assesd- 

^  Georgetown,  15   Wall.  (U.  S.)  548;  ment  has  been  made  upon  land  in  bulk, 

3ook Countyr. Chicago,  B.&Q.R. Co.,  the  depth  of  which  exceeds  the  usual 

15  m.  460;  White  v.  Raymond,  188  111.  depth  of  lots,  to  pay  for  the  improve- 

S08;   Ryan   v,   Leavenworth   CJountv,  ment  of  a  street  upon  which  it  abuts. 

X)  Kan.  185;  Cleet;.  Trenton,  108  Mich,  the  collection  of  such  assessment  will 

i93;    Susquehanna   Bank   v.    Broome  be  enjoined  at  the  suit  of  the  owner  of 

Ik>unty,  25  N.Y.  312;  Hatch  r.  Buffalo,  the   land,   without   prejudice   to   the 

18  N.   Y.    276;    Marsh   v,   Brooklyn  right  of  the  corporation  to  coUect  the 
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§  1590  (924).  Same  Subject;  When  InJimctUiii  granted;  Whea 
not.  —  Accordingly,  equity  will  not,  according  to  the  rule  generally 
adopted,  restrain  even  an  illegal  and  void  tax  assessment  where  it 
is  sought  to  be  enforced  against  personal  property  only,  smce  here 
the  party  has  in  general,  or  is  considered  to  have,  an  adequate 
remedy  at  law;  nor  in  such  a  case  will  equity  interfere  because 
several  join  in  the  bill  asking  it.^  But  under  special  circumstances 
equity  will  enjoin  the  sale  of  personal  property  where  the  right  of 
the  complainant  b  clear  and  the  remedy  at  law  is  inadequate. 
Thus,  equity  will  restrain  the  collection  of  taxes  by  distress  of  the 
rolling  stock  of  a  railroad,  after  a  tender  of  payment  in  tax-receivabk 
coupons,  which  the  State,  in  violation  of  its  contract,  refused  to 
accept.  The  ground  of  the  jurisdiction  in  such  cases  is,  that  there 
is  no  adequate  remedy  at  law.^  Where,  however,  the  effect  of  the 
sale  will  be  to  cast  a  cloud  upon  the  title  to  real  estate,  equity,  in  many 
of  the  States,  will  for  this  reason  alone,  interfere  to  prevent  it.* 
The  Court  of  Appeals  in  Maryland,  in  holding  that  where  a  city 
corporation  was  seeking  to  enforce  a  void  tax  or  assessment  by  a 
sale  of  private  property  the  owner  might  enjoin  it,  speaking  through 

amount   properly    chargeable   against  against  the  interference  of  a  court  of 

the  frontage  of  the  land.    Griswold  v,  equity  in  the  collection  of  taxes,  and 

Pelton,  34  Ohio  St.  482.    See  on  this  the  exceptions  to  the  rule,  are  restated 

point  chapter  on  Taxation,  ante.  with    care   and    acciuracy;   approviog 

^  Dodd  V.  Hartford  (decided  by  two  Quinney  v,  Stockbridge,  33  Wis.  505; 

judges),    25    Conn.    232;    Sheldon   v.  Youngblood  v.  Sexton,  32  Mich.  406, 

Centre  School  Dist..  lb,  224.     Same  where  it  is  shown  that  Uie  same  prin- 

point,  as  to  personal  property.  Lock-  ciple  is  asserted  in  the  courts  of  Mamh 

wood  V.  St.  Louis,  24  Mo.  20;  Leslie  v.  chuseUs,  New  Hampshire,  ConnectiaUf 

St.  Louis,  47  Mo.  474:  Milwaukee  Iron  CaliforniafNaTih\Carolina,RhodeJdani, 

Co.  V.  Hubbard,  29  Wis.  51 ;  Chicago  OhiOf  Missouri,  New  York,  and  Mary, 

&  N.  W.  R.  Co.  V.  Fort  Howard  Bor.,  land.   Text  approved,  Delphi  r.  Bowen, 

21  Wis.  44;  Peck  v.  Fox  Lake,  28  Wis.  61  Ind.  29,  31.     Courts  will,  indeed. 

583;  Coulson  v.  Portland,  Deady,  481,  in  all  cases,  cautiously  interfere  with 

commenting  on  Ewing  v.  St.  Louis,  5  the   exercise  of   an   admitted  power. 

Wall.   (U.  S.)  413;    Dows  v.  Chicago  Manifest  abuse  must  be  shown.   Shel- 

(tax  on  bank  stock),  11  Wall.  (U.  S.)  don  v.  C^itre  School  Dist.,  25  Conn. 

108;  ante,  §§  1415,  1570,  and  notes;  224;  anU,  §§  242  and  notes,  581, 624. 
Altantic  &  Pac.  R.  Co.  v,  Cleino,  2        '  Allen  v,  Baltimore  &  0.  K.  Co. 

Dillon  C.  C.  175;  Youngblood  v.  Sex-  (Virginia  Coupon  Cases),   114  U.  S. 

ton,  32  Mich.  406;  where  Cooley,  J.,  311;  distinguisned  from  State  Railroad 

refers  to  numerous  cases  to  the  same  Tax  Cases,  92  U.  S.  575:   ante,  diapter 

point.     Equity  will  not  restrain  the  on  Mandamus.    So  a  bill  in  equity  wiH 

collection  of  a  personal  tax,  or  a  tax  lie  which  seeks  to  have  a  wharfage 

levied  upon  personal  property  by  a  ordinance  declared  void,  and  for  an 

municipal  corporation,  upon  the  sole  injunction  to  restrain  further  coUectioQ 

ground   of  the  ill^ality  of  the  tax.  under  it,  and  any  interference  with  the 

Milwaukee  v.  Koeflfer.  116  U.  S.  219,  right  of  the  complainant  to  the  free 

reaffirming  Dows  v.  Cnicago,  11  Wall,  navigation  of  the  river.     Transportar 

(U.  S.)  108;  Hannewinkle  v,  George-  tion  Co.  v,  Parkersburg,  107  U.  S.  691. 
town,    15   Wall.    (U.   S.)   548;   Union        »  Powell  v.  Parkersbuig,  28  W.  Va. 

Par.  R.  Co.  V.  Cheyenne,  113  U.  S.  516,  698;  Verdin  i;.  St.  Louis,  131  Mo.  26. 

525,  where,  says  the  court,  the  rule  See  Pickett  v.  Russell,  42  Fla.  116. 
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)  Grand,  C.  J.,  said:  ''We  entertain  no  doubt  on  this  question, 
le  idea  that  a  party  ought  to  stand  by  and  see  his  property  ille- 
Ily  exposed  to  public  sale,  and  then  force  the  purchaser  to  bring 
^ctment  to  gain  possession  or  to  try  his  title,  seems  sustained  by 
good  authority.  Such  a  doctrine  would  not  only  encourage  cir- 
ity  of  action  and  multiplicity  of  suits,  but  render  the  title  of  the 
il  owner  comparatively  valueless  while  the  suits  at  law  should 
pending.  Equity  will  not  allow  a  title,  otherwise  clear,  to  be 
»uded  by  a  claim  which  cannot  be  enforced  in  law  or  equity."  * 
in  Wisconsin  the  law  is  settled  that  equity  will  interfere  to  pre- 
at  a  cloud  upon  the  plaintiff's  title,  where  his  lands  are  threatened 
be  sold  on  a  void  tax  or  assessment  But  where  the  defect  com- 
lined  of  is  merely  formal,  not  impeaching  the  justice  of  the  tax 
assessment,  and  the  plaintiff  ought  to  pay  the  amount,  equity 
U  not  interfere,  but  leave  him  to  his  legal  remedies.^    The  same 

>  Holland  v.  Baltimore.  11  Md.  186;  112.  And  in  the  same  State  the  col- 
Itimore  v.  Porter,  18  Md.  284;  ante,  lection  of  a  tax  in  aid  of  a  railroad  has 
27.  In  Indiana^  if  'Hhe  tax  is  illegal  been  enjoined  at  the  suit  of  a  taxpayer, 
1  void  the  remedy  by  injunction  to  suing  on  behalf  of  himself  and  others 
train  its  collection  may  be  sought  interested,  for  the  reason  that  the  vote 
once.''  Delphi  v.  Bowen,  61  Ind.  29,  authorizing  the  tax  was  passed  upon 
In  New  York  the  somewhat  stricter  the  assurance  of  the  president  of  the 
w  is  adopted,  that  to  justify  equity  railroad  that  the  roaa  would  be  built 
interfering  to  prevent  a  c\oud  being  upon  a  certain  line  when  in  fact  it  was 
(t  upon  the  title^  it  must  be  a  pro-  built  upon  another  and  inaccessible  line, 
ding  whose  invahdit^r  does  not  appear  Curry  v,  Decatur  Ck)unty,  61  Iowa,  71. 

its  face,  but  requires  extraneous  In  Indiana  it  is  held  that  where  the 
dence  to  show  it.  Heywood  v,  owner  of  real  estate  in  a  city  atande  by 
Stdo,  14  N.  Y.  534,  cited  with  ap-  and  sees  a  street  improved  adjoining  his 
)val.  Ewing  v.  St.  Louis,  5  Wail,  property,  on  a  contract  made  under 
.  S.)  413,  419;  ante,  §§  1407,  1571;  an  order  of  the  common  council,  with- 
gh  on  Injunctions.  §§  367,  368;  1  out  attempting  by  injunction  to  prevent 
meroy  Eq.  Juris.  §§  259-270.  such   improvement,   he  cannot,   after 

'  Mitchell  V.  Milwaukee,  18  Wis.  92,   the  work  is  completed,  or  nearly  com- 

and  prior  cases  in  that  State  there  pleted,  refuse  to  pay  for  it.  Lafayette 
ed.  See  also  Foote  v.  Milwaukee,  v.  Fowler,  34  Ind.  140.  Same  principle, 
Wis.  270;  Myrick  v.  La  Crosse,  17  Sleeper  v,  Bullen,  6  Kan.  300.  AnU, 
s.  442;  Bond  v.  Kenosha,  17  Wis.  §§  1455,  1456.  Extension  by  the  city 
[f  287,  where  CoUf  J.,  clearly  states  to  the  contractor  of  the  time  to  com- 
(  effect  of  the  decisions;  nowes  v.  plete  the  improvement  is  no  ground 
cine,  21  Wis.  514;  Dean  v.  Gleason,  for  an  injunction  to  stay  the  collection 
Wis.  1, 18;  Barnes  v.  Beloit  (who  may  of  the  assessment.  Lafayette  v.  Fowler, 
.  join  in  bill),  19  Wis.  93,  quasre;  supra.  Injunction  to  restrain  the  col- 
Ufl  V.  Charleton,  29  Wis.  400;  lb,  lection  of  an  assessment  for  construct- 

anUy  §  1444,  note;  Gilmore  v.  Fox  ing  a  sidewalk,  on  the  ground  of  ir- 
;y  necessary  party  to  bill  to  enjoin  regularities  in  the  passage  of  the 
nicipal  taxes),  10  Kan.  509;  Stone  ordinance  authorizing  it,  refti^eci  &ecati«e 
Vfobile,  57  Ala.  61.  approving  text,  plaintiff  had  stood  6^  and  allotved  the 
So  in  iovoa  a  bill  tor  an  injunction  improvement  to  be  made  to  the  great 
restrain  sale  of  real  estate  may  be  benefit  of  his  property  without  taking 
tained  if  the  proceedings  to  tax  it  steps  to  prevent  the  outlay.     Ritchie 

clearly  illegal.  Litchfield  v.  Polk  v.  South  Topeka.  38  Kan.  368.  So 
inty,    18  Iowa,  70;  BurUngton  &  where  an  owner  of  property  sees  a  con- 

R.  K.  Co.  V,  Spearman,  12  Iowa,  tractor  go  on  and  make  a  street  im- 
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view,  substantially,  is  also  taken  by  the  Supreme  Court  of  Mis- 
souri.^   It  may  now  be  regarded  as  settled  in  this  State,  however 

provement  adjoining  his  property,  and  view  of  the  estoppel  of  the  property- 
makes  no  objection  whUc  the  work  is  owner  is  taken.  In  Mots  v.  Detroit, 
being  done,  he  cannot,  after  the  work  18  Mich.  495,  it  was  held  that  petition- 
is  completed,  and  accepted  by  the  city  era  to  a  city  council  for  public  im- 
as  having  been  done  according  to  the  provements  for  which  the  ch&rter 
contract,  enjoin  the  collection  of  the  makes  provision  must  be  taken  to  ask 
entire  assessments  made  for  such  that  it  may  be  done  under  the  charter, 
improvement,  on  the  ground  that  the  and  if  it  turned  out  to  be  invalid,  the 
materiaJs  used  and  the  work  done  were  petitioners  were  estopped  to  set  up 
not  strictly  in  accordance  with  the  such  invalidity  as  a  basis  for  eauitable 
contract;  in  such  case,  «  complaint  for  reUef  against  the  action  which  they  had 
an  injunction  must  show  a  tender  by  requested.  But  in  Steckert  v.  East 
the  property-owner  to  the  contractor  Saginaw^  22  Mich.  104,  the  above  case 
of  the  vaJue  of  the  improvement,  was  distmguished,  and  such  petitioDen 
Evansville  v.  Pfisterer,  34  Ind.  36.  were  held  not  to  be  estopped  to  object 
When  the  inaction  of  the  property-  that  the  proceedings  upon  their  pe- 
owners  is  a  ground  of  estoppel,  and  tition  have  been  conducted  contrary  to 
the  principles  on  which  the  estoppel  law,  and  unless  it  may  be  in  the  case 
rests.  See  Schumm  v.  Sejrmour,  24  where  the^  had  actual  knowledge  of 
N.  J.  Eq.  143;  Liebstein  v,  Newark,  the  illegahty  of  the  proceeding  before 
lb,  200;  Dusenbury  v.  Newark,  25  the  expenditure  was  made,  they  will 
N.  J.  Eq.  295;  Hyde  Park  v,  Borden,  be  in  tune  to  object  when  proceedings 
94  III.  26;  New  Haven  v.  Fair  Haven  are  commenced  to  deprive  them  of 
&  W.  R.  Ck>.,  38  Conn.  422,  871.  Index  their  rights.  See  also  Byram  ».  Detroit, 
—  Estoppel,  50  Mich.  56;  Putham  v.  Grand  ILajA^ 
The  writ  will  be  refused  to  one  who  58  Mich.  416;  Zeigler  v.  Hopkins  (es- 
has  intentionally  delayed  his  application  toppel),  117  U.  S.  683.  ^ 
until  he  has  secured  an  inequitable  ad-  In  Kansas  it  is  decided  that  courts  cA 
vantage  thereby.  Traphagen  v,  Jersey  ec^uity  wiU  not  interfere  to  restrain  b^^ 
City,  29  N.  J.  Eq.  206.  See  also  as  to  injunction  the  collection  of  taxes,  whei^^ 
effect  of  delay  in  equity,  until  the  im-  the  property  is  subject  to  taxation,  th^^ 
provement  is  completed.  Weber  v,  San  tax  is  legal,  and  the  valuation  not  ex 
Francisco,  1  Cal.  455.  Injunction  to  cessive,  simply  because  of  irregularitii 
prevent  debt  beyond  charter  limit  in  the  assessment.  Amrine  v,  Kans 
dissolved  on  ground  of  laches,  the  Pac.  R.  Co.,  7  Kan.  178.  Mrist  tender 
rights  of  third  persons  having  attached,  what  is  eqintably  due,  Morrison  p. 
Collings  V,  Camden,  27  N.  J.  Eq.  293;  Hershire,  32  Iowa,  271;  State  Railroad 
infraf  §  1595,  note.    In  Michigan  this  Tax  Cases,  92  U.  S.  575.     See  also 

^  Leslie  v.  St.  Louis^  47  Mo.  474, 479.  the  other  a  cloud  is  about  to  be  cast 
In  this  case  a  bill  was  med  for  an  injunc-  over  a  land  title  and  the  court  inter- 
tion  to  restrain  the  city  from  selling  feres  to  prevent  it.  Lockwood  v.  St. 
the  complainant's  real  estate  for  an  Louis,  24  Mo.  20:  Fowler  v,  St.  Joseph, 
assessment  for  benefits.  The  assess-  37  Mo.  228."  But  the  same  court  in 
ment  was  held  void  because  no  effort  Anderson  v,  St.  Louis,  47  Mo.  479, 
had  been  made  by  the  city  to  agree  with  held  that  equity  would  not  enjoin  the 
the  owner.  Arite,  §  1041.  Treating  of  ciW  from  taking  possession  of  the  plain- 
the  question  whether  there  is  a  remedy  tifirs  real  estate  under  a  void  condem- 
in  equity,  Wagner ^  J.,  says:  "Courts  nation,  it  not  appearing  that  by  tres- 
of  equity  never  allow  relief  by  injunc-  pass,  ejectment,  or  certiorari  there  was 
tion  to  prevent  the  sale  of  personal  not  a  comp)lete  remedy  at  law;  the 
property,  but  where  real  property  is  case  of  Ewing  v.  St.  tiouis,  5  Wall, 
about  to  be  sold  by  a  municipal  cor-  (U.  S.)  413  (onto,  §1047)^  was  approved, 
poration  for  the  payment  of  [illegal]  Text  approved;  St.  Louis  o.  Scnnudcei- 
taxes  or  assessments,  eauity  will  inter-  burg,  7  Mo.  App.  536.  Missouri  de- 
pose. The  distinction  lies  in  the  fact  cisions.  See  further,  9upm^  §  1584| 
that  in  the  one  case  a  full  and  complete  note, 
remedy  b  furnished  at  law,  while  in 
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conflicting  the  decisions  here  and  elsewhere  have  been^  that  to  pre- 
vmt  Ulegfil  action  on  the  part  of  municipalities^  tending  to  an 
increased  taxation  on  their  constituents,  the  State,  through  its  ap- 
propriate officer,  the  Attorney-Greneral  or  Circuit-Attorney,  or  any 
taxpayer  of  the  municipality,  may  institute  a  proceeding  for  an 
nqunction.^ 

§  1591  (925).  Remedy  by  Oartiorari;  At  Oommon  Law;  In  this 
OooBtry.  —  It  is  well  settled  in  England  that  courts  of  superior 
ind  general  jurisdiction  will  examine  on  certiorari  the  proceedings 
li  inferior  or  special  jurisdictions  or  officers.  Thus,  certiorari  lies 
x>  the  censors  of  the  collie  of  physicians,*  to  commissioners  of 
ewers,'  and  to  justices  of  the  peace.^     Such  a  superintending 

Qeraer  v.  BuUen,  6  Kan.  300;  Missouri  to  recover  it  back  as  money  wrong- 
L  Ft.  S.  A  G.  R.  Co.  V.  Morris,  7  Kan.  fully  received  by  the  corporation,  and 
110;  Merrill  v.  Humphrey^  24  Mich,  hence  he  has,  in  the  view  of  the  court, 
70.  In  State  v,  McLAU^mm,  15  Kan.  a  complete  and  adequate  remedy  at 
28,  it  was  held  that  an  mjunction  bill  law.  Loud  v,  Charlestown,  99  Mass. 
n  Ae  name  of  the  SUUe,  on  the  relation  208;  Arnold  v.  Cambridge,  106  Mass. 
f  the  Attomeu^eneral,  would  not  lie  to  352;  Whiting  o.  Boston,  106  Mass.  89: 
estrain  the  collection  of  taxes  levied  by  Hunnewell  v.  Boston,  Ih,  350,  ana 
b  school  district  to  pay  void  boncls  cases  there  cited, 
heretofore  issued :  and  the  decision  was  The  act  of  the  Illinois  legislature  of 
tpon  the  ground  that  the  State,  as  April  16,  1869,  by  which  taxes  to  pay 
yehf  had  no  interest  in  the  subject-  railroad  aid  bonds,  registered  in  the 
natter,  and  that  each  taxpayer  could  office  of  the  auditor  of  pubUc  accounts, 
notect  himself,  or  all  could  unite  to  are  to  be  levied  and  collected  by  certain 
nevent  a  multipUcity  of  suits  in  a  State  officers  instead  of  local  or  munici- 
ingle  bill  to  restrain  the  collection  of  pal  officers,  does  not  infringe  the  Con- 
he  ill^sal  tax.  The  reasoning  of  the  stitution  ot  the  State;  but  if  bonds  are 
ourt  seems  to  distinguish  such  a  case  unlawfully  remstered  the  courts  wiU 
rom  one  to  restrain  pubUc  corpora-  enjoin  proceedings  to  collect  taxes  to 
ions  from  conunitting  threatenea  acts  pay  them.  Dunnovan  v.  Green,  57  111. 
n  violation  of  their  duty  and  the  law.  63;  anle,  chapter  on  Municipal  Bonds. 
The  Supreme  Court  of  the  United  For  a  collection  of  cases  upon  the 
Itates  has  laid  down  this  important  subject  of  injunctions  against  taxes, 
ad  just  rule,  too  often  overlooked  or  see  High  on  Injunctions,  chap.  vii. 
isregarded;  vis.,  that  in  a  bill  to  en-  *  State  v.  Saline  County  Court,  51 
un  the  couection  of  taxes  it  is  not  Mo.  350;  Newm^er  v,  Missouri  A 
dfficient  to  aver  readiness  to  pay,  hut  Miss.  R.  Co.,  52  Mo.  81.  Napton,  J., 
le  taxes  which  are  conceded  to  be  due,  in  Matthis  v.  Cameron^  62  Mo.  504. 
r  which  the  court  can  see  ouahi  to  be  See  also  Dennison  v,  Kansas,  95  Mo. 
aidy  must  be  paid,  or  tendered  without  416. 

emanding  a  receipt  in  full,  before  an  The  courts  will  not  interfere  with 
ijunction  will  be  awarded.  State  the  honest  exercise  of  the  discretion 
laiboad  Tax  Cases,  92  U.  S.  575.  vested  in  municipal  authorities  in  levy- 

In  Massachusetts,  both  with  respect  ing  a  tax  to  meet  expenses  of  coUeo- 
>  general  taxes  and  local  assessments  tion,  and  deficiencies  likely  to  occur 
leiallylevieduponland,  itisheld  that  over  and  above  the  sum  actually  re- 
luity  will  not  restrain  a  city  corpora-  quired  to  pav  debts,  Ac.  Hyde  Park  1^ 
on  from  selhng  the  land  therefor,  and  Ingalls,  87  111.  11. 
le  ground  upon  which  the  court  oases       '  Groenvelt  v,  Burwell,  1  Ld.  Raym. 
18  doctrine  is  that  if  the  land-owner  454,  469,  and  cases  there  cited;  1  Salk. 
Kmld  pay  the  tax  or  assessment  to  144. 
ive  his  land  from  a  sale  under  the  form        '  Tb. 
legal  process,  he  would  be  entitled       *  Bex  v.  Glamorgandiire  (Caerdi£Fe 
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power  to  restrain  and  correct  the  irregularities  and  fnljrfA^l»ff  of 
inferior  officers  and  jurisdictions  is  both  necessary  and  salutaiy. 
If  the  proceedings  are  in  a  common-law  court  of  record,  a  writ  of 
error  is  the  proper  remedy  to  correct  or  vacate  them  if  erroneous; 
otherwise  the  remedy  is  by  certiorari.^  So  in  this  country  the  rule 
has  been  very  generally  adopted  by  the  courts,  where  a  new  juris- 
diction is  created  by  statute,  and  the  inferior  court,  board,  tribunal, 
or  officer  exercising  it  proceeds  in  a  summary  manner,  or  in  a  couiae 
different  from  the  common  law,  that  the  Circuit  or  District  Covat 
of  the  State,  or  other  tribunal  exercising  general,  original  common- 
law  jurisdiction,  has,  in  the  absence  of  a  specific  remedy  bdng 
given,  an  inherent  authority  to  revise  the  proceedings  of  sudi 
inferior  jurisdiction  by  certiorari  ;  and  in  such  cases  a  writ  of  error 
is  not,  without  the  aid  of  statute,  the  proper  remedy  to  effect 
the  removal  of  the  proceedings  to  the  revisory  tribunal.' 

§  1592  (926).  Scope  of  Oartiorari  in  this  Oonntry.  — The  unques- 
tionable weight  of  authority  in  this  countr^*^  is,  if  an  appeal  be  not 
given  or  some  specific  mode  of  review  provided,  that  the  superior 
common-law  courts  will,  on  certiorari,  examine  the  proceedings  qf 
jnunicipal  corporations,  even  although  there  be  no  statute  gi>'mg 
this  remedy;  and  if  it  be  found  that  they  have  exceeded  their  cha> 
tered  powers,  or  have  not  pursued  those  powers,  or  have  not  sub- 
stantially conformed  to  the  requirements  of  the  charter  or  law 
under  which  they  have  undertaken  to  act,  such  proceedings  wiU  be 
reversed  or  annulled.  An  aggrieved  party  is,  in  such  case,  entitled 
to  a  certiorari  ex  dd>ito  justiiias?    Thus,  if  no  appeal  or  other  mode 

Bridge  Case).  1  Ld.  Raym.  580;  Nor-  BiU,  13  Ired.  L.  373:  Home  Savinp 
dvko  &  Marmon  Co.  r.  McCJonkey,  7  &.  Tniat  Co.  v,  Polk  County,  121  lowi, 
liAho,  562.  1;  Gilbert  v.  Salt  Lake  Qty.  11  Utah. 

^  Parks  V.  Boston,  8  Pick.  (Mass.)   378,  quoting  text;    Redfield  on  lUil- 


Wa^hbum,  IG  Johns.  (N.  Y.)  49.  Whiting   v.    Boston,    106   Mass. 

-  Ante,  §§  752,  1047;  Marion  v,  Jones  v.  Boston,  104  Mass.  461;  ante, 
Chandler.  6  Ala.  809;  Tarlton,  In  re,  §  1590,  note;  Miller  ».  School  Trurtees, 
2  Ahi.  35;  Negus,  In  re,  10  Wend.  88  lU.  26,  citing  and  approving  text; 
(X.  Y.)  34.  30;  Ruhlman  r.  Common-  ante,  §§  1570-1572,  and  note. 
wealth.  5  Binn.  (Pa.)  26;  Savage  v.  »  State  v.  Bill,  13  Ired.  (N.  Car.) 
(lulliver,  4  Mass.  178;  Common-  Law,  373;  Marion  o.  Chandler,  6  Ala. 
wealth  r.  Ellis,  11  Mass.  465;  Edgar  v.  899;  Carroll  v.  Tuskalooea,  12  Ala. 
DoilRe,  Ih.  670;  Ball  i'.  Brigham,  5  173;  MiUer  ».  Jones,  80  Ala.  89;  /&. 
Mass.  400;  Bob,  In  re  (a  slave),  p.  287;  Jackson  r.  People,  9  Mich.  Ill, 
State,  2  Yerg.  (Tenn.)  173;  Lawson  v,  cited  avie,  §  752,  note:  McKouie  f. 
Scott,  1  Yerg.  (Tenn.)  92;  Wildy  v,  San  Francisco  Board  ot  Education,  1 
Waslibum,  16  Johns.  (N.  Y.)  49;  Cal.  App.  406;  DeKalb  County  Court 
Street  v,  Francis,  3  Ohio,  277;  State  v.  v.  Pogue,  115  Dl.  App.  391.    That 
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of  review  be  given,  and  if  there  be  no  statute  to  the  contrary,  the 
legality  of  convictions  in  municipal  courts  will  be  revised  on  cerdo^ 
rari.^  So,  under  the  same  circumstances  and  in  the  same  way,  the 
proceedings  of  municipal  corporations  in  opening  streets,^  in  making 

ou^t  to  be  substantial  grounds  to        >  Taylor  v,  Americus,  39  Ga.  59; 
kutify  disturbing  the  action  of  public  Marion  v.  Chandler.  6  Ala.  899;  Jack- 
bodies  by  this  writ.    Gager  v.  Chip-  son  v.  People,  9  Mien.  Ill,  and  remarks 
pewa   County,    47    Mich.    167.     See  of  Mr.  Justice  Campbell;  ante,  §  752, 
tdither  on  the  subject  of  the  text:   and  notes;    State  v.  Davey  (writ  re- 
State  9.  Stewart,  5  Strob.  L.  (S.  Car.)   fused),  39  La.  An.  992.    See  Watson 
29;  State  o.  Swift,  1  Hill  (S.  Car.),  360;  v.  Plainfield,  60  N.  J.  L.  260. 
Re  Schmidt,  24  S.  Car.  363;  State  i;.        «  Tarlton,  In  re,  2  Ala.  35;  Dwight 
Fort,  24  S.  Car.  510;  Dwight  ».  Spring-  v,  Springfield,  4  Gray   (Mass.),   107; 
fidd,  4  Gray  (Mass.),  107;    Parks  v.  Carron  v.  Martin,  26  N.  J.  L.  594; 
Boston,  8  Pick.   (Mass.)  218:    Fay,  Dorchester  v.  Wentworth,  31  N.  H. 
Petitioner,     15    Pick.    (Mass.)    243;  451;  Parks  v.  Boston,  8  Pick.  (Mass.) 
Cunningham  r.  Squires,  2  W.  Va.  422;   218,  225;  Ewing  v.  St.  Louis,  5  Wall. 
Taylor  v.  Americus,  39  Ga.  59;  Macon   (U.  S.)  413,  cited  anU,  §  1047,  note; 
V.  Shaw,  16  Ga.  280;  Shaw  v,  Macon,  St.  Charles  v.  Rogers,  49  Mo.  530. 
19Ga.  468;  Bumsp.  LaGrange,  17Tex.        It  seems  to  be  the  settled  view  in 
415;    Buckner,  In  re,  9  Ark.  73,  148;  New  York  that  without    a   statutory 
Cunden  v,  Mulford,  26  N.  J.  L.  49;  enlargement  of  the  functions  of  the 
Carron  v.   Martin,   76.   594;    Morris   writ  of  certiorari,  it  will  be  denied,  or 
Canal  &  B.  Co.  v.  Jersey  City,  12  N.  J.   if  granted  it  will  be  quashed,  when  it 
Eg.  252;    Holmes  v.  Jersey  City,  lb,   is  sought  for  the  purpose  of  reviewing 
299;    State  v,  Newark,  25  N.  J.  L.   the  official  or  corvorate  proceedings  of 
399;  State  v.  Hudson,  32  N.J.  L.  365;   a  common  council  when  they  are  of  a 
Swann  v.  Cumberland,  8  Gill  (Md.),   leffislative,  executive,  or  ministerial  char- 
ISO:     Dorchester   v.    Wentworth,    31    acter;    as,  for  example,  the  regularity 
N.  H.  451;  Chicago  &  R.  I.  R.  Co.  v.  of  proceedings  by  ordinances  or  reso- 
Whipple,  22  111.   105;    Ewing  v.  St.   lutions  under  the  right  of  eminent  do- 
Louis,  5  Wall.   (U.  S.)  413;    Kip  v.   main  to  open  streets,  squares,  i&c,  and 
P^tenon,  26  N.  J.  L.  298;    State  v.  for  constructing  sewers  in  streets,  and 
Zei|der,    32    N.   J.   L.   262;    Holberg   the  like  improvements,  including  assess- 
f.  Macon,  55  Miss.  112,  citing  and  ap-   ments  therefor;    and  the  regularity  of 
proving  text;  Miller  v.  School  Trustees,   proceedings  voting  taxes,   appointing 
88  111.  26;  DooUttle  v.  Galena  &  C.  U.   officers,  making  bv-laws,  &c.    People 
R.  Co.,  14  lU.  381 ;  Sonova  H.  Comm'rs   v.  New  York,  2  HiU  (N.  Y.),  9.     In 
f.  Carthage.  27  111.  140;    Geneseo  v.   Matter  of  Mount  Morris  Square,   2 
Haroer,  38  111.  103;  anU,  §§  752,  1047,   HiU  (N.  Y.),  14,  questioning  Parks  v. 
1457,1571;  Tiemey  ».  Dodge,  9  Minn.   Boston.   8  Pick.    (Mass.)  218,  supra, 
166:    State  v,  Dowling,  50  Mo.  134;  which  tiolds  that  proceeoings  to -open 
8t.  Paul  V.  Marvin,  16  Minn.  102;  Cor-  streets  may  be  reviewed  on  certiorari, 
bett  1^.  Duncan,  63  Miss.  84;  Ix)eb  v,   and  also  doubting  Le  Roy  v.  New  York, 
Duncan,   63   Miss.   89:   McCreary  v.  20  Johns.  (N.  YO  430,  and  Baldwin  v. 
Rhodes,  63  Miss.  308;  Collins  v.  Davis,  Calkins,  10  Wend.  (N.  Y.)  166,  so  far 

67  Iowa,  256;  Stubenrauch  v.  Neyen-  as  the  latter  asserts  that  the  princivle 
€Bch,  54  Iowa,  567;  Oshkosh  v.  State,  of  assessment  may  be  reviewed  oy 
69  Wis.  ^25;  Denver  v.  Darrow,  13  certiorari.  It  is  admitted,  however, 
Colo.  460,  citins  text,  and  explaining  Mount  Morris  Sq.,/fi  re  (2  Hill  (N.Y.). 
DuTOw  V.  People,  8j  Colo.  417 ;  ante,  14)^  that  the  writ  will  lie  to  the  local 
I  953,  note.  courts  or  corporate  officers  exercising 

A  oertiorari  will  not  be  granted  where  judicial  functions.    See  further,  as  to 

the  object  thereof  can  be  attained  in  an  remedy  by  certiorari,  People  v.  Alle- 

mpeal  pending,  —  as  here,  from  the  gany  County,  15  Wend.  (N.  Y.)  198; 

deosion  of  county  commissioners  locat-  People  v.  Queens  County,  1  Hill  (N.  Y.), 

lug  or  discontinuing  a  way,  to  quash  195;     Albany,    Ex   parte,   23   Wend. 

the  record.  Hodgdony.  Lincoln  County,  (N.  Y.)  277;  Stone  v.  New  York,  25 

68  Me.  226;  ir^ra,  §  1595.  Wend.   (N.  Y.)  157,   167,  per  Paige, 
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local  assessments,  in  lenying  taxes,^  in  contested  election  casetf 
and  the  like,    will    be    examined    and    reviewed,    to  ascertain 

Senator;  lb,  693.    The  doctrine  of  the  Wells,  182  N.  Y.  314:  People  p.  Kauf- 

New  York  cases  denying  that  the  pro-  man,  121  N.  Y.  App.  Div.  599;  Matter 

ceedings  of  municipal  corporations  in  of  Long  Beach  Land  Co.,  106  N.  Y. 

opening  streets^  making  assessments,  App.  Div.  253;    People  v.  Wells.  91 

Ac,  can  be  reviewed  on  ceHiorari.  fol-  N.  Y.  App.  Div.   172:  CSty  of  New 

lowed  in  Dixon  v.  Cincinnati,  14  Ohio,  York  v.  Tucker,  91 N.  Y.  App.  Div.  214; 

240;    but  the  weight  of  authority  is  Jn  re  Cathedral  of  Long  Island,  91 

otherwise.     See  chapter  on  Eminent  N.  Y.  App.  Div.  543. 
Domain,  anUt  §  611.  Defects  in  notices  preceding  orden 

Later  New  York  cases  are  to  the  of  the  city  council  for  ihe  improvement 

effect  that  upon  a  common-law  certio-  of  streets  can  only  be  availed  of  by 

rari  ''the  duty  of  the  court  b  not  lim-  certiorari  in  MassachuseUs;  such  ordcn 

ited  to  the  inquiry  whether  the  lower  cannot  be  impeached  for  this  reason, 

tribunal  had  jurisdiction  over  the  par-  in  an  action  to  recover  money jmud  for 

ties   and   the   8ubject>-matter;   but  it  betterments  under  protest.    Foley  t. 

is  the  duty  of  the  court,  in  addition  Haverhill,  144  Mass.  352;    Lowol  t. 

thereto,  to  examine  the  evidence,  and  Hadley,  8    Met.    (Mass.)    180,   192; 

determine  whether  there  was  any  com-  Taber  v.  New  Bedford,  135  Mass.  162; 

petent  proof  of  the  facts  necessary  Sisson  v.  New  Bedford,  137  Mass.  255; 

to  authorize  the  adjudication  made.  Gilkey  v.  Watertown,  141  Mass.  317. 

and  whether,  in  making  it.  any  rule  ol  Whether  an  assessment  for  a  sewer  is 

law  affecting  the  rights  ot  the  parties  made  in  accordance  with  a  statute,  and 

has  been  violated.       Per  Grover^  J.,  whether  the  statute  is  oonstitutioDsL 

People  V.  Smith,  45  N.  Y.  772.     See  can  only  be  raised  on  certiorari^  ana 

previous  cases  cited  and  reviewed  by  not  upon  trial  of  a  petition  for  a  revision 

Woodruffs  J.,  People  r.  Metropolitan  of  the  assessment.    Snow  v.  Fitchburg, 

Pol.  Board,  39  N.  Y.  506.  Where  assess-  136  Mass.  179. 
ors  for  a  local  improvement  adopt  the        ^  State  v.  Newark,  25  N.  J.  L.  399; 

correct  legal  rule,  —  i.  c,  that  all  prop-  Swann  v,  Cumberland,  8  GiU  (Md.), 

erty  benefited  must  be  assessed,  —  an  150;  Buckner,  In  re,  9  Ark.  73;  Cai^ 

error  in  determining  what  property  is  roll  v.  Tu£^loosa,  12  Ala.  173;  State 

in  fact  benefited  must  be  reviewed  and  p.  Lawler,  103  Wis.  460;    Milwaukee 

corrected  by  certiorari,  not   by  suit.  Iron  Co.  v.  Schubel,  29  Wis.  444,  where 

Kennedy  W.Troy,  77  N.Y.  493;  LeRoy  the  authorities  are  very  fully  consid- 

V.  New  York,  20  Johns.  (N.  Y.)  430;  ered  by  Cole,  J.     See  also  People  v. 

People  V.  Brooklyn  Board  of  Ass.,  39  Ogdensburg,  48  N.  Y.  390,  holding  that 

N.  Y .  81 ;  People  v.  Metropolitan  Pol.  the  action  of  the  assessors  in  putting 

Board,  39  N.  V.  506;   People  v.  Hill-  upon  and  refusing  to  strike  from  the 

house,  1  Lans.  (N.  Y.)  87;    Western  roll  non-taxable  property  can  be  re- 

R.  Co.  V.  Nolan,  48  N.  Y.  513;   Hey-  viewed  on  certiorari,    AnU,  §  804,  and 

wood  V.  Buffalo,  14  N.  Y.  534,  541 ;  see  note. 

in/ra,  §  1594,  note;   Laws  of  New  York.        Certiorari  lies  at   common  law  (o 

1896,  ch.  908,  §§  250,  251;    Laws  ot  remove  a  tax  assessment,  but  as  the  al- 

N.  Y..  1909,  ch.  62,  §§  290,  291;  People  lowance  of  the  writ  is  discretionary,  it 

V,  Stilwell,  190  N.  Y.  28i4;    People  v.  is   generally    reused   on   grounds  of 

*  Cunningham  v.  Squires,  2  W.  Va.  away  the  juriscUction  of  the  superior 
422.  Further,  as  to  power  to  review  courts  on  quo  warranto  to  determine 
on  certiorari  ttie  regularity  of  the  pro-  the  legal  right  to  the  office  of  mayor, 
ceedings  of  inferior  tribunals  in  cases  People  v.  Londoner,  13  Colo.  303.  In 
of  contested  elections.  Gibbons  v,  Shep-  Michigan,  certiorari  is  held  to  be  the 
pard,  65  Pa.  St.  20;  b.  c.  Brightly's  proper  mode  of  reviewing  the  proceed- 
Election  Cases,  538;  State  v,  Lamber-  ings  of  a  special  statutory  boara  in  ap- 
ton  (review  on  certiorari  refused),  37  portioning  property  and  moneys  bi" 
Minn.  362;  ante,  chap,  ix.,  on  Municipal  tween  a  county  and  a  new  county 
Elections^  also  §§  752,  1553.  Certwn  which  is  created  out  of  its  territory, 
constitutional  provisions  and  concur-  Alcona  v.  White,  54  Mich.  603. 
rent  charter  remedies  held  not  to  take 
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whether  they  are  legal  and  regular^  and,   if  not  so,  they  will 
be  quashed.^ 

§  1593  (927).  Same  Subject.  —  At  common  law  certiorari  only 
lies  to  inferior  courts  and  officers  exercising  judicial  powers;  not 
)nly  so,  but  the  act  to  be  reviewed  must  be  judicial  in  its  nature, 
tnd  not  merely  ministerial.^    But  the  doctrine  that  certiorari  lies 

lublic   policy  and  convenience.     Per  eligible  to  that  place  by  reason  of  not 

Uardsley,  J.,  Weaver  v.  Devendorf,  3  having  been  for  at  least  one  year  a 

>emo  (N.  Y.),  117-119;  People  v.  Alle-  taxpayer  of  the  city,  without  charge. 

banv  County,  15  Wend.  (N.  Y.)  198;  notice,   or  opportunity   to   be   heard 

'eople  v.  Queens  County,  1  Hill  (N.Y.),  (although  he  was  present),  passed  a 

95;  People  V.  New  York.  2  Hill  (N.Y.),  resolution,   against  his  protest,   sum- 

,   11:    Mount  Morris  Sc^uarc,  In  re,  manly  removing  him  from  his  position 

;  Hill  (N.  Y.),  14.    But  it  ought,  we  as  aldermaii,  and  he  was  forcibly  com- 

hink,  to  be  freely  allowed  whenever  pellcd  to  vacate  his  seat.    The  charter 

to  protect  the  citizen  in  his  of  the  city  provided  that  the  board  of 


_il  rights.    Effect  of  not  resorting  to  aldermen  ''shall  be  the  sole  judge  of 

ertiorarif  on  the  right  to  an  injunction  the    qualifications,    election,    and    re- 

hgainst  assessments  for  local  improve-  turns  of  its  own  members."     Darrow 

oents.    Ottawa  v.  Chicago  &  R.  1.  R.  brought  a  proceeding  by  a  certiorari 

>>..  25  111.  43;   Ewing  v.  St.  Louis,  5  to  review  the  action  of  the  board  of 

Vail.  (N.  Y.)  413;  ante,  §  953,  note.  aldermen  in  thus  removing  him.     It 

*  In  the  case  of  Wilson,  In  re,  32  was  held,  in  a  very  able  opinion^  by 
l^inn.  145,  this  section  (§  1592)  was  Richmond,  C:  1st.  That  the  wnt  of 
nted  ''as  authority  that  courts  will  on  certiorari  was  applicable  to  the  case, 
:ertiorari  examine  the  proceedings  of  and  not  quo  warranto.  2d.  That  the 
nunicipal  corporations,  whether  legis-  provision  of  the  charter  making  the 
alive  or  judicialy*^  and  Mitchell,  J.,  in  board  the  judge  of  the  qualifications, 
[lis  opinion,  says  the  author  "did  not  election,  and  return  of  its  members  did 
intend  to  conve^r  the  idea  that  mere  not  divest  the  superior  courts  of  the 
legislative  or  ministerial  acts  could  thus  power  to  review  by  certiorari  the  regu- 
be  reviewed,"  because  an  examination  larity  of  the  proceedings  of  the  board 
Df  the  cases  cited  shows  that  none  sup-  in  removing  Darrow,  explaining  on  this 
X)rt  such  a  proposition,  and  because  point  Darrow  v.  People,  8  Colo.  417. 
.he  illustrations  m  the  last  half  of  the  3d.  That  one  who  has  been  elected  and 
lection  are  all  of  judicial  acts.  The  inducted  into  office  cannot  be  sum- 
earned  judge  seems  to  have  entirely  marily  removed  by  resolution,  upon 
nrerlooked  the  following  section.  Lor-  a  charge  of  disqualification,  without 
>eer  v.  Hutchinson,  111  Cal.  272;  notice  and  an  opportunity  to  be  heard. 
5tate  V.  Osbum,  24  Nev.  187.  4th.    That  the  controversy    between 

The  doctrines  of  the  text  were  ap-  Darrow  and  the  board  of  aldcrmon  was 

proved  and  applied  by  the  Supreme  judicial   in  its  nature,   and   that  the 

ZSourt    of    Colorado    in   the    case    of  board  in  its  action  was  to  be  regarded 

Denver  v.  Darrow.  13  Colo.  460.    The  as  exorcising  judicial  functions  within 

statute   of   that  State  provided  that  the  meaning  of  the  statute  in  relation 

the  writ  of  certiorari  should  be  granted  to  the  writ  of  certiorari. 

m    all  cases  where  inferior  tribunals.  *  Bacon's  Abr.  Certiorari,  B;  Peo- 

tioards,  or  officers  exercising  judicial  pie  v.  New  York,  2  Hill  (N.  Y.),9,  11: 

functions  exceed  their  jurisdiction^  and  Mount  Morris  Square,  In  re,  2  Hill 

there  is  no  appeal,  or,  in  the  judg-  (N.  Y.),  14*   People  v.  Park,  97  N.  Y. 

mcnt  of  the  court,  other  plain,  speedy,  37;  Pine  Bluff  Water  &  L.  Co.  v.  Pine 

emd  adequate  remedy.     Darrow  was  Bluff,  62  Ark.  196,  citing  text;  Frasher 

edected   an   alderman   of   the  city  of  v.  Rader,  124  Cal.  132;    Borchard  v. 

Denver,  qualified,  took  his  seat,  and  Vedtura  County.  144  Cal.  10;  Adleman 

wtiB  chosen  and  had  for  some  time  v.   Pierce,   6  loaho,  294;    Harvey  o. 

acted  as  presideilt  of  the  board.    The  Dean,  62  111.  App.  41;  Moore  v.  Perry, 

txNird,  on  the  ground  that  he  was  in-  119    Iowa,'  423;     Morse   v.    Norfolk 
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only  to  examine  the  validity  of  such  ordinances  and  acts  of  a  mu- 
nicipal corporation  as  are  of  a  judicial  character,  and  not  such  as 
are  legislative  or  ministerial  in  their  nature,  is  not  adopted  in  New 
Jersey,  and  in  that  State  this  writ  has  long  been  used  to  test  the 
validity  of  the  acts  and  ordinances  of  such  corporations,  whatever 
their  nature,  whether  legislative,  ministerial,  or  judicial,  and  it  is 
considered  ordinarily  to  be  the  appropriate  remedy;  but  equity 
will  also,  in  proper  cases,  entertain  jurisdiction.*  And  in  other 
States  the  powers  with  which  the  municipal  authorities  are  clothed, 
to  be  exercised  whenever  in  their  opinion  the  convenience  or  wel- 
fare of  the  inhabitants  requires  it,  are  considered  to  he  judicial,  and 
hence  certiorari  lies  to  remove  proceedings  thereunder  to  the  proper 
court  for  examination;   but  if  the  local  authorities  have  decided 

County,  170  Mass.  555;  Devlin  v.  county  printing  without  ten  days' 
Dalton,  171  Mass.  3^;  Minnesota  public  notice  that  such  contract  wiO 
Sugar  Co.  v,  Iverson,  90  Minn.  6;  be  let  to  the  lowest  bidder.  MaxweD 
State  V,  Iverson,  92  Minn.  355;  People  v,  Stanislaus  County,  53  Cal.  389.  b 
V.  New  York  Board  of  R.  Comm'rs,  158  Fonda  v.  Canal  Appraisers,  1  Wend. 
N.  Y.  711,  aff'g  32  N.  Y.  App.  Div.  179;  (N.  Y.)  288.  a  certiaran  was  granted 
People  V.  Brady,  166  N.  Y.  44;  People  where  the  damages  of  a  party  were 
V,  New  Rochelle,  17  N.  Y.  App.  Div.  appraised  without  notice,  and  without 
603;  People  v.  Gilroy,  72  Hun  (N.  Y.),  giving  him  an  opportunity  to  be  heard 
637;  People  v.  Bush,  22  N.  Y.  App.  or  to  produce  testimony. 
Div.  363;  People  u.  Shaw,  34  N.Y.  App.  *  Camden  v.  Mulford,  26  N.  J.  L 
Div.  61;  People  v,  Feeney,  43  N.  Y.  49;  Carron  v,  Martin,  76.  594;  MoriB 
App.  Div.  376;  People  v.  Van  Alstyne,  Cainal  &  B.  Co.  v,  Jersey  City,  12  N. 
53  N.  Y.  App.  Div.  1:  People  v.  Wood-  J.  Eq.  252;  Hohnes  v.  Jersey  City,  /6. 
ruff,  54  N.  Y.  App.  Div.  1;  People  v.  299.  Further,  as  to  office  of  the  writ 
Conway,  59  N.  Y.  App.  Div.  329;  State  v.  Hudson,  32  N.  J.  L.  365; 
People  V.  Flood,  64  N.  Y.  App.  Div.  State  v.  Donahay,  30  N.  J.  L.  404; 
209;  People  v.  Board  of  R.  Comm'rs,  52  Jersey  City  p.  State,  76.  521;  Stater. 
N.  Y.  Supp.  908;  Southern  Develop-  Jersey  City,  Ih.  247;  tupra,  )  1570, 
mcnt  Co.  of  Nevada  v.  Douglass,  26  and  note;  Mowery  ».  Camden,  49 
Ncv.  50;  Greenough  v.  Pawtucket  N.  J.  L.  106;  Shields  v.  Paterson,  55 
School  Committee,  27  R.  I.  427;  GU-  N.  J.  L.  495;  DaUy  v,  Essex  County 
bert  V.  Salt  Lake  City,  11  Utah.  378;  Freeholders,  58  N.  J.  L.  319;  Robot* 
Wheeling  &  E.  G.  R.  Co.  v.  Triadelphia,  v.  Camden,  63  N.  J.  L.  186;  Christie 
58  W.  Va.  487.  See  People  v.  Martin,  v.  Bayonne,  64  N.  J.  L.  191;  Bill 
142  N.  Y.  228.  Street  and  assessment  Posting  Sign  Co.  v.  Atlantic  City,  71 
cases.  People  v.  Covert,  1  Hill  (N.  Y.),  N.  J.  L.  72;  Jackson  v.  Newaii,  53 
674;  Re  Wilson,  32  Minn.  145;  State  N.  J.  Eq.  322.  The  Supreme  Court 
V.  St.  Paul,  34  Minn.  250;  Attorney-  will  not  wei^  the  evidence.  State  r. 
General  v.  Northampton,  143  Mass.  Newark^  49  N.  J.  L.  170.  What  acta 
589,  holding  that  this  writ  does  not  are  judicial,  and  what  ministerial,  in 
lie  to  (juash  proceedings  of  a  city  their  nature.  Camden  v.  Mulford» 
council  m  appointing  a  police  officer  supra;  Iske  v,  Newton,  54  Iowa,  586; 
in  violation  of  a  statute  for  the  im-  Denver  v.  Darrow,  13  Colo.  460,  wpro. 
provement  of  the  civil  service.  The  writ  is  propwly  direded  to  the 

Thus  a  taxpayer  may  apply  for  municipal  corporation  by  name,  bih* 
certiorari  to  annul  an  order  or  resolu-  the  possession  of  the  record  by  it« 
tion  made  in  excess  of  the  jurisdiction  officer  or  agent  is,  in  legal  copUsog^ 
of  the  board  when  exercising  judicial  tion,  its  own  pooocooion.  Davis  v.  Ba^ 
functions.  In  California,  the  county  rison,  46  N.  J.  L.  79;  ante,  H  1532- 
board  has  no  power  to  contract  for  any   1536;  infra,  {  1595,  note. 
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that  the  public  convenience  or  welfare  requires  the  exerdse  of  the 
power,  as,  for  example,  the  establishment  or  improvement  of  a 
street,  the  decision  of  such  a  question  cannot,  without  statutory 
provision  to  that  effect,  be  judicially  revised  on  certiorari}  This 
is  so  for  the  reason  that,  aside  from  such  a  statute,  questions  of 
this  character  are  not  judicially  reviewable,^  and  for  the  further 
reason  that  certiorari,  unless  otherwise  provided  by  statute,  only 
lies  to  correct  errors  of  law  in  inferior  jurisdictions.  Where  an 
appeal  is  allowed,  it,  in  general,  takes  up  the  cause  or  proceeding 
for  determination  de  novo,  unless  otherwise  ordered  by  statute; 
but  certiorari  is  not  a  substitute  for  an  appeal,  and  is  not  designed 
to  correct  errors  of  fact,  unless  so  provided  by  statute.* 

§  1594  (928).  What  may  be  exaznined  and  reviewed.  —  Although 
there  is  some  contrariety  of  opinion  as  to  just  what  the  writ  removes, 
and  as  to  whether  the  evidence,  if  certified,  can  be  considered  at  all, 
the  more  liberal  and  better  view  is  that  the  revisory  court  may  not 
only  inquire  into  the  jurisdiction  of  the  inferior  tribunal,  but  into 
errors  of  law  occurring  in  the  course  of  the  proceedings  and  affecting 
the  merits  of  the  case,  and  may  also  examine  the  evidence  embodied 
in  the  return,  "not  to  determine  whether  the  probabilities  prepon- 
derate one  way  or  the  other,  but  simply  to  determine  whether  the 
evidence  is  such  that  it  will  justify  the  finding  as  a  legitimate  infer- 
ence from  the  facts  proved,  whether  that  inference  would  or  would 
not  have  been  drawn  by  the  superior  tribunal."  * 

*  Dwight    V.    SpringdBeld,    4    Gray  tion  providing  that  the  superior  courts 

(Mass.),  107;  Parks  v.  Boston,  8  Pick,  ''shall  have  power  to  correct  errors  in 

'*Tas8.)  218;  Stone  v,  Boston,  2  Met.  inferior  judicatories  bjr  a  writ  of 
[ass.)  220;  Fay,  Petitioner,  15  Pick,  certiorari^  the  council,  in  trying  and 
iass.)  243;  Monterey  v,  Berkshire  dismissing  their  officer,  being  regarded 
>unty,  7  Cush.   (Mass.)  394;    ante,  as  a  judicatory.    Macon  v.  Shaw,  16 

i  242;    Brown  v.  San  Francisco,  124  Ga.  280.    See  Shaw  v.  Macon,  19  Ga. 

Cal.  274;   Hartman  v,  Wilmington,  1  468;  Denver  v,  Darrow,  13  Colo.  460, 

Marv.  (Del.)  215;    People  v.  Queens  supra. 

County,    14   N.   Y.   App.   Div.   608;        «  Ante,  §§  242.  1573. 

People  V.  McClellan.  107  N.  Y.  App.        »  State  v.   Bill,    13   Ired.   L.   373; 

Div.   272;    See  Whittaker  v,  Vemce.  State  v.  Stewart,  5  Strob.  (S.  Car.)  29; 

150  El.  195;  People  v.  Yonkers  Board  State  v.  Swift,  1  Hill  (S.  Car.),  360; 

of  Health,  140  N.  Y.  1;   In  re  Fitch,  State  v.  Cockrell,  2  Rich.  (S.  Car.)  6; 

147  N.  Y.  334;   People  v.  New  York  Bradshaw  v.  Eamshaw,  11  App.  D.  C. 

Comm'rB,  160  N.  Y.   202;    People  v.  495;   Berkey  v.  Thompson,  126  Iowa, 

Guilfoyle,  65  N.  Y.  App.  Div.  498;  394;  Somers  v.  Wescoat,  66  N.  J.  L. 

People  V,  Simonson,  66.  N.  Y.  App.  551;  Oles  v.  Blythe,  69  N.  J.  L.  666; 

Div.  18:  Walker  v.  MaxweU,  68  N.  Y.  Nobles  v,  Piollet,   16  Pa.  Super.  Ct. 

App.  Div.  196.  386.   See  State  v.  Reynolds,  190  Mo. 

In  Georgia,  certiorari  was  held  to  678;  postf  §  1594. 

lie  to   a   city   council   that   accused,        *  Jackson  v.  People,  9  Mich.  Ill, 

tried,  and  dismissed  a  city  officer  for  where  the  subject  is  fully  and  ably 

^eged  official  neglect,  the  Constitu-  examined  by   Mr.   Justice  Camphell, 
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§  1595  (929).     When  Oertiorari    does  not  lie.  —  From   inferior 

jurisdictions  an  appeal  or  writ  of  error  exists  only  as  it  is  provided 
by  law,  but  where  a  remedy  by^writ  of  error  or  by  appeal  is  given,  a 
comnumrlaw  certiorari  tvill  not,  vnthout  legislative  aid,  be  sustained.^ 

and  the  propositions  of  the  text  for-  effect  at  a  legal  meeting  called  for  the 
tified  by  the  authorities  cited.  In  purpose/'  the  meeting  at  which  sud 
Massachusetts  it  is  held  that  the  statute  was  accepted  by  the  town, 
Superior  Court,  on  cerHorariy  can  onlv  having  been  held  on  the  second  day 
examine  into  the  regularity  and  legal-  after  its  passage,  under  a  warrant 
ity  of  the  proceedings;  that  is,  whether  served  on  the  inhabitants  some  days 
the  inferior  jurisdiction  has  pursued  before  its  passage,  was  not  legally 
the  powers  granted,  and  conformed  called;  the  statute  never  took  effect, 
to  the  requirements  of  the  law  under  the  selectmen  never  acquired  any 
which  it  professes  to  act.  AnUy  §  758,  judicial  powers,  and  the  petitioners 
note;  Parks  v.  Boston,  8  Pick.  (Mass.)  have  an  appropriate  remedy  oy  action. 
218;  Dwight  v,  Springfield.  4  Gray  Ewing  r.  St.  Louis,  5  Wall.  (U.  S.) 
(Mass.),  107;  Fay,  Petitioner,  15  413,  418;  People  ».  Court,  1  Hill 
Pick.  (Mass.j  243;  Weathersby  y.  (N.  Y.),  674;  Daws,  In  re,  8  A.  &  E. 
Jordan,  124  Ga.  68;  Heaney  v.  Chi-  936;  b.  c.  1  P.  &  D.  146. 
cago,  117  111.  App.  405:  State  v.  Hen-  In  Missouri,  certiorari  brings  up 
nepin  County  Dist.  Co.,  83  Minn,  for  review  only  the  facts  i^pearing 
464;  State  v.  Baker,  170  Mo.  383;  on  the  face  of  the  record.  State  v. 
People  V.  Monroe,  106  N.  Y.  App.  Kansas  City,  89  Mo.  34. 
Div.  607 ;  People  v,  Lawrence,  94  In  New  York  it  was  held  that  the 
N.  Y.  Supp.  8^;  Appeal  of  Plains,  supervisory  court  is  confined,  if  its 
206  Pa.  556.  See  Harvey  v.  Dean,  62  powers  are  not  enlarged  by  the  statute, 
111.  App.  41;  School  Dist.  No.  2  v.  to  an  examination ''to  see  whether  the 
Pace,  113  Mo.  App.  134;  McAdam  v.  limited  (or  subordinate)  jurisdictions 
Block,  63  N.  J.  L.  508.  have  exceeded  their  bounds,"  kept 
On  a  petition  to  quash  the  pro-  witlun  the  Umits  of  the  jurisdiction, 
ceedings  of  the  selectmen  of  a  town.  The  case  cannot  be  retri^  upon  the 
claiming  to  act  under  Statutes  of  evidence  or  its  merits.  The  record 
1873,  chap,  ccxiv.,  in  making  cei^  alone,  or  that  which  stands  for  it,  is 
tain  public  improvements,  and  m  as-  regarded.  People  v.  New  York,  2 
sessing  the  expenses  thereof  on  Hill  (N.  Y.),  9:  Moimt  Morris 
the  estates  benented,  it  was  held  in  Square,  In  re,  2  Hill  (N.  Y.),  14;  1 
Locke  V.  Lexington,  122  Mass.  290:  1.  Hill  (N.  Y.).  674;  Stone  v.  New  York, 
That  a  writ  of  certiorari  hes  only  to  25  Wend.  (N.  Y.)  157, 167,  and  author- 
correct  the  errors  and  restrain  the  ities  cited  by  Paige,  Senator:  People 
excesses  of  jiuisdiction  of  inferior  v.  Rochester,  21  Barb.  (N.  Y.)  656; 
courts,  or  officers  acting  judicially,  s.  p.  Mount  Morris  Square,  In  re,  2 
Rex  V.  Lediard,  Sayer,  6;  Rex  v.  Hill  (N.  Y.),  14,  27.  and  cases  there 
Llovd.  Cald.  309;  Constables  of  Hip-  cited;  Rex  v,  Morely,  2  Burr.  1040» 
perholm.  In  re,  5  D.  &  L.  79.  81;  1042,  and  authorities  there  cited; 
Regina  v.  Hatfield  Peverel,  14  Q.  B.  Albany,  In  re,  23  Wend.  (N.  Y.)  277, 
298;  Re^na  v,  Salford  Tp.  Ov.,  18  and  cases  cited  and  commented  on  bv 
Q.  B.  687;  Parks  v.  Boston.  8  Pick.  Cowen,  J.  Starrs.  Rochester,  6  Wend. 
(Mass.)  218;  Farmington  River  W.  (N.  Y.)  565.  Construing  code  as  to 
P.  Co.  V,  Berkshire  County,  112  Mass.  what  may  be  determine  upon  the 
206.  2.  The  selectmen  of  a  town  are  return  to  a  writ  of  certiorari.  People  v, 
not  a  court,  and,  independently  of  Comers  Dept.  Fire  &  Buildings,  106 
the  Statutes  of  1873,  chap,  ccxiv.,  exer-  N.  Y.  64;  People  v.  Fire  Com'rs, 
cise  no  judicial  functions  which  could  106  N.  Y.  257;  People  v.  Fire  Com'rs, 
be  reviewed  by  writ  of  certiorari,  100  N.  Y.  82.  In  Wisconsin.  Mil- 
Young  V,  Yarmouth,  9  Gray  (Mass.).  waukee  Iron  Co.  v.  Schubd,  29  Wis. 
386,  390;  Robbins  v.  Lexington.  8  444;  DriscoU  v.  Smith,  69  Wis.  38; 
Cush.  (Mass.)  292;  Hooper  t>.  Bridge-  Oshkosh  v.  State,  59  Wis.  425. 
water,  102  Mass.  512.  3.  Sec.  9  of  said  »  Duggenv.McGruder,  Walk.  (Miss.) 
act,  providing  that  ''this  act  shall  take  112;  Rundle  v.  Baltimore,  28  Md.  356; 
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But  if  an  appeal  where  it  exists  is  improperly  denied^  or  if  the  party 
is  deprived  of  it  by  fraud  or  accident,  he  may  have  his  whole  case 
reviewed  by  certiorari,  both  as  to  matters  of  law  and  of  fact;  and 
where  the  right  of  appeal  is  not  allowed  or  does  not  exist,  the  ag- 
grieved party  b  still  entitled  to  have  his  case  revised  by  a  superior 
tribunal.^ 

§  1596  (930).  Remedy  by  Prohibition;  When  Proper  Remedy. 
—  In  some  of  the  States  the  writ  of  prohibition  is  resorted  to  to 
prevent  municipal  corporations  from  transcending  the  boimds  of 
their  jurisdiction  or  exercising  powers  not  conferred.^    A  manifest 

Beasley  9.  Beckley,28  W.  Va.  81;rW'il-  see,  generally,  chapter  on  Municipal 
mm  9.  Burks,  71  Ga.  862;  Re  Pearce.  Courts,  ante,  §§  749,  756,  757;  also 
44  Ai^.  509;  Galloway  v.  Corfoitt,  52  Pottsville  Bor.  v.  Curry,  32  Pa.  St. 
Mich.  460;  Storm  v.  Odell,  2  Wend.  443  ;|  Robinson  v,  Jefiferson  County,  6 
(N.  Y.)  287;  State  v.  Wakely,  2  Nott  Watts  &  S.  16;  Monaghan  v.  Phila- 
k  McC.  (S.  Car.)  410;  Ex  parU  How-  delphia,  28  Pa.  St.  207.  Supersedeas 
•rd-Harison  Iron  Co.,  130  Ala.  185;  necessary  to  stay  proceedings  to  open 
People  V,  Pueblo  County  Dist.  Ct.,  33  street.  Dusseau  v.  Municipality,  6 
Colo.  257;  Harvey  v.  Dean,  62  111.  App.  La.  An.  575. 

41;  State  v.  King,  52  La.  Ann.  1548;  *  Mayo  v.  James,  12  Gratt.  (Va.) 
State  9.  Miller,  109  La.  704;  State  v.  17;  Warwick  v,  May;o.  15  Gratt.  (Va.) 
Leche,  113  La.  1;  State  v.  Justice  528;  Clayton  v,  Heiaelberg,  17  Miss. 
Court,  31  Mont.  258:  State  v.  Moore,  623;  People  v.  Denver  District  Court, 
54  S.  Car.  556;  State  v.  Spokane  33  Colo.  293;  Stein  v.  Morrison,  9 
County  Superior  Court,  38  Wash.  23;  Idaho,  426  r*  Speed  v,  Detroit  Common 
State  V.  Oshkosh  A.  &  B.  W.  R.  Co.,  Council,  98  Mich.  360;  State  v.  Cline, 
100  Wis.  538;  Mount  Morris  Square,  85  Mo.  App.  628;  People  v.  Sherman, 
In  re,  2  HiU  (N.  Y.),  14,  27,  and  the  171  N.  Y.  684,  afT'g  66  N.  Y.  App. 
many  authorities  cited  by  Cotoen,  J.;  Div.  231;  Taylor  v.  Bliss,  26  R.  I.  16; 
and  it  was  there  held  that  the  ri^^t  Brown  t^.  Randolph  County  Election 
of  opposing  in  the  Supreme  Court  the  Canvassers,  45  W.  Va.  826;  Judy  v. 
report  of  the  commissioners  of  estimate  Lashley,  50  W.  Va.  628;  Black  Fork 
and  assessment  in  proceedings  to  open  Board  of  Education  v.  Holt,  51  W.  Va. 
and  widen  streets  was  in  the  nature  435.  Only  matters  of  jurisdiction  can 
of  a  remedy  bv  appeal,  and  therefore  be  considered  on  an  application  for  a 
certiorari  would  not  lie  to  review  their  writ  of  prohibition.  State  v.  Evans, 
proceedings.  See  also  People  v.  Cov-  184  Mo.  632.  In  West  Virginia  it  han 
ert,  1  Hill  (N.  Y.),  674;  ante,  §§  377,  been  held  that  ministerial  acts  cannot 
758,  1047.  So  delay  may  defeat  right  be  interfered  with  by  writ  of  prohibi- 
to  a  certiorari,  Elmendorf  v.  New  tion.  Williamson  v.  Mingo  County  Ct., 
York,  25  Wend.  (N.  Y.)  693,  adopting  56  W.  Va.  38.  In  Arkansas  the  writ 
analogy  of  statute  relative  to  wnts  oi  does  not  lie  where  the  inferior  court 
error.  Reynolds  v.  Los  Angeles  County,  has  jurisdiction  of  the  subject-matter, 
64  Gal.  372;  Williams  v.  Sacramento  on  a  suggestion  of  erroneous  proceed- 
County,  65  Cal.  160;  supra,  {§  1457,  ings.  Blackburn,  In  re,  5  Ark.  21. 
note,  1590,  note.  WrU^  how  directed.  So  in  Georgia.  Turner  v.  Forsyth,  78 
B<^art  V.  New  York,  7  Cow.  (N.  Y.)  Ga.  683.  So  in  Minnesota.  State  v. 
158;  Davis  v.  Harrison,  46  N.  J.  L.  Cory,  35  Minn.  178. 
79;  supra,  §  1593,  note.  Practice  The  reports  of  judicial  decisions  in 
tauierwril.  Macon  v.  Shaw,  14  Ga.  162.  South  Carolina  show  that  it  is  the  con- 
*  State  V.  Bill,  13  Ired.  L.  373;  stant  practice  in  that  State  to  re- 
Blount  County  Com'rs  Ct.  v.  John-  strain  by  prohibition,  not  only  inferior 
son,  145  Ala.  553;  Lyons  v.  Green,  68  judicial  tribunals,  out  also  munici- 
Ark.  205.  As  to  right  and  manner  of  pal  corporations  and  conwrations  sub 
Appeals    by    municipal    corporations,  modo,  from  the  exercise  of  unwarranted 
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difference  between  the  writ  of  prohibition  and  the  writ  of  injunc- 
tion is  this:  the  former  operates  upon  the  court,  and  the  judge  or 
officer  who  disregards  it  may  be  punished;  the  latter  operates  upon 
the  party  alone,  but  does  not  interfere  with  the  court  itself.^  Where 
prohibition  is  a  proper  remedy,  the  writ  will  not  be  granted  unless 
the  party  is  in  danger  of  being  injured  by  a  suit  actually  depending; 
it  will  not  be  granted  because  such  a  suit  is  threatened.^ 

§  1597  (931).  Remedy  by  Indictment;  In  Kngland.  —  It  is  a  clear 
principle  of  the  English  law  that  all  carporaiiona,  municipal  at 
well  08  private,  which  owe  duties  to  the  public,  are  liable  to  indictp 

powers,  or  the  impodtion  of  penalties  tice  Gray,  referring  to  the  authorities, 

beyond    their    jurisdiction.    State    v,  says:    ''Where  the  inferior  court  has 

Christ    Church    Par.    R.  Corners,    1  clearly  no  jurisdiction  of  the  suit  or 

Mill  Const.  (S.  Car.)  55,  where  the  prosecution  instituted  before  it,  and 

subject  is  fuUy  examined;  McKee  v.  the  defendant  therein  has  objected  to 

Anderson,  Rice  L.  (S.  Car.)  24;  Charles-  its  jurisdiction  at  the  outset^  and  has 

ton  V.  Pinckney,  1  Tr.  Const.  (S.  Car.)  no  other  remedy,  he  is  entitled  to  a 

42;  8.  c.  3  Brev.217:  Zylstrav.  Charles-  writ  of  prohibition  as  matter  of  right; 

ton,  1  Bay  (S.  Car.),  382.    If  an  appeal  and  a  refusal  to  grant  it,  where  aU  the 

is  given,  that  course  is  the  proper  one  proceedings  appear  of  record,  may  be 

for  the  aggrieved  party  to  pursue  if  reviewed  on  error.    This  is  the  clear 

he   wishes   a  trial   de  nauo,   and,   in  result  of  the  modem  English  decisions, 

general,  he  is  entitled  to  a  certiorari,  in  which  the  law  concerning  writs  of 

if  he  has  no  other  remedy,  in  order  to  prohibition  has  been  more  fully  dis- 

review  errors  of  law  conmiitted  by  the  cussed  and  explained  than  in  the  older 

inferior  jurisdiction.    State  v.  Wiucely,  authorities.''     But  in  that  case  it  was 

2  Nott  k  McC.  (S.  Car.)  410;  State  v.  held  that  the  writ  of  prohibition  did 

Cockrell,  2  Rich.  L.  6,  per  EvanB,  J.;  not  lie  to  the  action  of  the  Secretary 

McDonald  v.  Elfe,   1   Nott  &  McC.  of  the  Navy  convening  a  oouIt^Ila^ 

(S.  Car.)  410,  501.  tial,  nor  to  a  court-martial  to  correct 

A  wrU  of  prohibition  will  not  lie  to  mistakes  in  the  decision  of  questions 

prevent  the  execution  of  a  contract  of  law  and  fact  within  its  jurudictioD. 
for  a  sidewalk.    The   remedy   is  by        Respecting  the  writ  of  pnMntion 

injunction;   a  writ  of  prohibition  only  and  the  practice  under  it,    Mavo  r. 

lies  to  prevent  making  the  contract.  James,  12  Gratt.   (Va.)  17:   EUyson, 

Bluffton  «.  Silver,  63  Ind.  262.  In  re,  20  Gratt.  (Va.)  10,  where  a  writ 

1  Mealing  v.  Augusta,  Dud.  (Ga.)  of  prohibition  is  distinguished  from  a 
221;  Moore  v.  Holt,  55  W.  Va.  507;  writ  of  error;  Culpeper  County  ».  Go^ 
Hawk's  Nest  v,  Fayette  County  Court,  rell,  20  Gratt.  (Va.)  484;  3  Black.  Com. 
55  W.  Va.  689.  Where  a  city  council  112:  8  Bac.  Abr.  206,  title^  Prokibiim; 
is  not  a  court,  but  is  exercising  the  7  Cx>m.  Dig.  135,  same  title;  Homer, 
powers  given  to  it  as  the  governing  Earl  Camden,  2  H.  Bl.  533;  Gould 
body  of  the  corporation,  it  is  not  such  t;.  Gapper,  5  East,  345;  1  Saund.  136, 
a  tribunal  as  can,  in  the  opinion  of  and  notes;  Williams, /n  re,  4  Ark.  537, 
the  Superior  Court  of  Georgia,  be  and  note,  giving /arm«  used  in  the  pro- 
reached  by  prohibition.  Mealing  v.  ceeding;  Amolcl  v.  Shields,  5  Dana 
Augusta,  Dud.  (Ga.)  221.  (Ky.),  18;    Clayton  v,  Heidelberg,  17 

*  Mealing  v,  Augusta^  Dud.  (Ga.)  Miss.  623,  where  the  office  of  Uie  writ 

221.    Text  approved:  Bluffton  v.  Sil-  is  discussed.    Under  the  Constitution 

ver,  63  Ind.  262;  Kinard  t;.  Oakland  of  South  Carolina  the  Supreme  Court 

Police  Court,  2  Cal.  App.   179.    See  of  that  State  has  no  jurisdiction  of  an 

Town  t;.  County  Court,  55  W.  Va.  689.  original  application  for  a  writ  of  pro- 

In  Smith  t;.  Whitney,  116  U.  S.  167,  hibition  to  prevent  a  municipal  co^ 

the  nature  of  the  wnt  of  prohibition  poration  from  issuing  licenses.    State 

was  very  fully  considered.    Mr.  Jus-  v.  Columbia,  16  S.  Car.  412. 
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)r  malfeasance  as  well  as  nonfeasance  in  respect  to  such 
The  duty,  however,  must  be  one  which  is  devolved  on  the 
tion  by  prescription  or  by  statute;  it  must  be  a  duty  or 
on  of  a  public  nature,  and  one,  it  is  supposed  by  the  author, 
ory  in  its  nature,  and  not  discretionary.  This  method  of 
on  the  part  of  the  public  against  municipal  corporations  is 
equently  resorted  to  for  their  failure  to  maintain  and  repair 
or  highways,  in  compliance  with  a  prescriptive  duty  or 
y  requirement;  but  the  principle  is  general  in  its  character 
the  limits  above  stated.^ 

)8  (932).  Same  Subject;  In  this  Oonntry.  —  In  this  country 
ae  principles  have  been  recognized,  and  corporations  are 
ly  regarded  as  indictable  for  misfeasance,  as  well  as  non- 
e,  respecting  duties  of  a  pubUc  nature  plainly  enjoined  by 
slature  for  the  benefit  of  the  public.  The  modem  view  is  to 
ite  corporations,  as  to  their  duties  and  responsibilities,  so 
K)ssible,  to  individuals.  It  is  admitted  that  they  cannot  be 
I  for  felonies,  but  it  is  clear  that  they  may  be  indicted  for 
ne  to  the  injury  and  annoyance  of  the  public,  and  which 
to  a  nuisance.^    In  practice,  however,  the  remedy  by  in- 

le  R^ris  v.  Henley,  3  B.  &  Ad.  cases  cited;  Commonwealth  v.  Vermont 

.  2  Clark  &  Fin.  331;    Cal.  &  Mass.  R.  Corp.  4  Gray  (Mass.),  22; 

116,  117;  Regina  v.  Great  No.  Sussex   County  v.  Strader,   18  N.  J. 

Co.,  9  Q.  B.  315;  Rex  v.  Strat-  L.   108.    Approved:  Cooley  v.  Essex 

n-Avon    Bor.,   14  East,  348;  County,  27  N.  J.  L.  415:  State  r.  Morris 

orp.  283;  Reg.  v.  Birmingham  &  E.  R.  Co.,  23  N.  J.  L.  360;  State  v. 

.  Co.,  9  Car.  &  P.  469;  Rex  t;.  Hudson  County,  30  N.  J.  L.  137,  cited 

lire,  16  East,  223;  1  Kyd,  225,  infra;  State  v.  Vermont  Cent.  R.  Co., 

vlaule  &  S.   365,  note;   anUf  27  Vt.  103;  Phillips  v.  Commonwealth, 

lotes.     See  Regina  v.  Nott.  4  44    Pa.    St.    197;    Conmionwealth   v. 

^3;  Add.  on  Torts  (Am.  ed.),  Bredin,    165    Pa.    St.    224;   Saukville 

,  889.    Other  mode  of  enforc-  v.  State,  69  Wis.  178;    McCrowell    v, 

duties,  see  chapter  on  Man-  Bristol,  5  Lea  (Tenn.),  685;  State  v, 

inte.  Portland,  74  Me.  268  (an  indictment 

irance  is  enforced  by  distress,  for  so  constructing  a  sewer  that  the 

'.  Birmingham  &  Gl.  R.  Co.,  outfall  created  a  public  nuisance  sus- 

23.    And,  upon  conviction,  the  tained) ;  Redfield  on  Railways,  chap, 

ion  may  be  fined.    76.    Upon  xxix.;  Morawetz  Corp.  (2d  ed.)  §S  732, 

bment  against  a  town  for  not  733.    It  is  held  in  MassachusetU  that 

or  repairing  a  highway,   the  a  railroad  constructed  over  a  pubhc 

inot  object  that  the  record  of  highway  in  such  a  manner  as  to  ob- 

Lg  out  of  the  road  shows  that  struct   the   public   travel   is   liable  to 

uie    land-ovmerSf   over  whose  indictment,  this  being  a  proper  mode 

road  was  laid,  ^oas  not  notified,  of  redress  for  the  public.     Ck)nmion- 

i   objection   should   be   made  wealth  v,  Nashua  &  L.  R.  Co.,  2  Gray 

16  road  was  fin^y  established.  (Mass.),  54:  Cambridge  v.  Charlestown 

Raymond,   27   N.   H.   388.  R.  Co.,  7  Met.  (Mass!)  70.    See  Louis- 

nte,  §  1042.  ville  &  N.  R.  Co.  v.  State,  3  Head 

imonwealth  v.  New   Bedford  (Tenn.),  523. 

>.,  2  Gray  (Mass.),  339,  and  Twenty  years'  acquiescence,  on  the 
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dictment  in  such  cases  is  rarely  resorted  to,  other  remedies  usuaDy 
being  preferred. 

§  1599  (933).  Neglect  of  Du^  In  Reipeet  of  Repair  of  8trMti,fte. 
—  In  Tennessee  a  municipal  corporation  is  considered  liable,  upon 
the  general  principles  of  the  common  law,  to  indictment  for  negUdin§ 
its  duty  to  keep  its  streets  in  reasonable  repair,  and  it  b  no  defeDoe 
that  the  street  is  little  used  and  is  in  a  remote  part  of  the  towiL^ 
And  the  mayor  and  aldermen  may  also  be  personally  indicted  for 
like  neglect  of  duty.^  So  in  the  same  State  it  is  held,  upon  the 
general  principles  of  the  law,  that  if  a  municipal  corporation  has 
power  by  its  charter  to  pass  such  ordinances  as  may  be  necessan^ 
'*to  preserve  the  health  of  the  town,  and  to  prevent  and  remove 
nuisances,"  it  is  its  positive  duty  to  exercise  this  power,  and  that 
for  a  neglect  of  this  public  duty  it  or  its  officers  are  liable  to  an  indict- 
ment. An  indictment  against  the  mayor  and  aldermen  was  accord- 
ingly sustained  for  permitting  a  slaughter-house  to  be  kept  upon  the 
private  property  of  a  citizen  of  the  town,  to  the  annoyance  of  the 
inhabitants  and  the  endangering  of  the  public  health,  the  court 
remarking  that  "an  indictment  against  the  corporation  is  the 

part  of  a  town,  in  the  doings  of  their  bribe  to  influence  his  official  actkm. 
selectmen  in  the  laying  out  of  a  hi^-  Walsh  v.  People,  65  lU.  58. 
way  and  the  making  of  repairs  during  Reauintes  of  indiebnerU  apinst 
that  period,  estops  the  town  when  in-  official  or  corporate  body  for  dod- 
dicted  from  denymg  that  the  road  was  repair  of  streets.  State  v.  Halifax, 
legaUy  laid  out.  State  v.  Boscawen,  4  Dev.  L.  (N.Car.)  345;  ante.  chap. ix. 
32  N.  H.  331.  See  arUe,  chapter  on  S  237,  note.  Facts  which  will  aufltain 
Dedication,  {§  1080,  1087.  an  indictment.     Davis  v.  Bangor,  42 

'Chattanooga  v.  State,  5  Sneed  Me.  522;  Howard  v.  North  Bridgewater, 
(Tenn.),  578;  State  v,  Barksdale,  5  16  Pick.  (Mass.)  189. 
Humph.  (Tenn.)  154;  State  v.  Mur-  An  indictment  under  statute  oi 
freesboro,  11  Humph.  (Tenn.)  217,  Alaiamawhich  charges  that  defendantA, 
where  form  of  indictment  is  gnyen:  ''aldermen  and  corporate  officers  of  the 
Louisville  <&  N.  R.  Co.  t;.  State^  3  Head  town  of  G.,  failed  and  refused,  as  officers 
(Tenn.),  523;  postf  chap,  xxxii.,  as  to  and  supervisors  of  the  public  streets 
repairs  of  streets.  and  hiuiways  in  said  town,  to  perform 

'  Hill  V.  State,  4  Sneed  (Tenn.),  443.   their  duties  as  said  corporate  officers 

And  in  Pennsylvania  an  indictment  of  all  the  public  streets, ''  is  fatally 
lies  as  at  conunon  law  against  public  defective  on  donurrer:  1st,  because  it 
officers  for  n^ect  of  public  duties;  does  not  state  that  the  said  town  of 
and  the  principle  was  extended  to  a  G.  is  incorporated  under  the  laws  of 
contractor  for  the  repair  of  roads,  the  State;  2d,  because  it  does  not  state 
Phillips  V.  Commonwealth,  44  Pa.  St.  that  the  inhabitants  of  said  town  are 
197.  exempted    from    woridng    on   public 

Authorities  relating  to  indictments  roads;  3d.  becMise  it  does  not  state  that 
against  public  officers^  see  chapter  any  of  tne  streets  of  said  town  were 
on  Corporate  Officers,  ante,  chap.  xi.  out  of  repair,  and  so  remained  for  more 
§  440,  note.  The  Supreme  Court  of  than  ten  dayv  at  any  one  time,  without 
lUinois  has  decided  tJiat  an  alderman  reasonable  excuse.  Nowlin  v.  State, 
was  indictable  as  at  common  law  for  a  49  Ala.  41. 
proposal  made  by  himself  to  receive  a 
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proper  mode  of  redress  by  the  public  for  a  grievance  of  this  nature."  ^ 
So,  also,  in  Kentucky  a  municipal  corporation  is  indictable  as  at 
ooomion  law  for  suffering  its  streets  to  become  and  remain  out  of 
repair.'  In  Vermont  a  town  is  liable  to  an  indictment  as  at  common 
law  for  not  erecting  a  bridge  pursuant  to  an  order  from  a  competent 
tribunal.'  In  Maine,  towns  charged  with  the  maintenance  of 
public  highways  are  by  statute  indictable  for  failing  to  discharge 
their  duty  in  this  respect;  and  the  general  principle  is  asserted  in 
such  cases,  that  where  the  town  is  civilly  liable  in  damages  it  may 
be  indicted.^ 

§  1600  (934).  Repair  of  Bridges;  Omissien  of  Du^.  — On  the 
ground  that  the  legislation,  both  colonial  and  State,  had  imposed 
the  duty  of  repairing  bridges  on  the  township,  and  had  never  rec- 
ognized the  common-law  principle  of  holding  the  inhabitants  of 
x>imties  responsible  for  repairs,  the  Supreme  Court  of  New  Jersey 

^  State    V,    Shelbyville,    4    Sneed  liability  by  mandamus^  to  compel  the 

Teim.)i  176;  Hill  v.  State,  /&.  443;  Mc-  railroad    companies    to    keep    such 

!>Dweil  v.  Bristol,  5  Lea  (Temi.)y  685;  bridges  as  the  law  requires  them  to 

[}eorgeown  v.  Commonwealth,  115  Kv.  maintain  in  repair;  and  see  State  v. 

{83.    But  in  Vermont  it  has  been  held  Portland,    74   Me.    268^    noted   arUe^ 

;hat  a  town  is  not  indictable  for  not  (1598,  note.  SeeCambndgev.Charles- 

•emoving  nuisances;  as,  for  example,  a  town  R.  Co.,  7  Met.  (Mass.)  70:  Reg. 

itaf^nant  and  noxious  pool  of  water  v,  Birmingham  &,  Gl.  R.  Co.,  9  Car.  & 

reside  a  street,  not  created  by  it  or  its  P.  469.    Mandamus  lies  to  compel  a 

igents.     State  v.  Burlington,  36  Vt.  railroad  company  to  restore  the  nigh- 

>21.    Whether  a  municipal  cori>oration  way.    People  v.  Dutchess  &  C.  R.  Co,, 

8  liable  to  indictment  for  keeping  and  58  N.  Y.  152:  Indianapolis  &  C.  R.  Co. 

naintaining  a  "calaboose"  if  it  is  so  t;.  State,  37  Ind.  489.    Remedy  by  in- 

ntuated  or  managed  as  to  become  a  dictmerU,    Rex  v,  Oxfordshire,  16  East, 

luisance,  qucere.    Paris  v.  People,  27  223;  Pittsburg,  V.  &  C.  R.  Co.  v.  Com- 

Ql.  74.  monwealth,  101  Pa.  St.  192;  Louisville 

*  Commonwealth  v.  Hopkinsville,  &  N.  R.  Co.  v.  State,  3  Head  (Tenn.), 
r  B.  Mon.  (Ky.)  38;  Hammart;.  Coving-  523.  Or,  if  money  be  expended  by  the 
ton,  3  Met.  (Ky.)  494,  per  Peters,  J.  town  in  necessary  repairs,  by  an  action 
Bioularly  in  Pennsylvania,  Conunon-  on  the  case.  Further,  as  to  liability  of 
srealth  v.  Lsmsford  Bor.,  14  Pa.  Co.  Ct.  towns  for  defects  in  railroad  bridges 
R.  376.  erected  on  a  public  highway,  see  Saw- 

*  State  V.  Whittingham,  7  Vt.  390.  yer  v,  Northfield,  7  Cush.  (Mass.)  490, 

*  Per  Weston,  C.  J.,  State  v.  Great  where,  under  the  statute  of  Massachu- 
iVorks  Milling  &  M.  Co.,  20  Me.  41;  «e/te.  a  different  conclusion  was  reached. 
[>avis  V.  Bansor,  42  Me.  522;  State  v.  Under  the  statute  of  the  latter  State, 
jorham,  37Me.  451,  where  a  town  the  liability  of  the  town  is  qualified, 
780  held  indictable  for  neglecting  to  and  does  not  exist  where  the  turnpike 
ceep  in  repair  a  bridge  and  abutments  or  bridge  or  railroad  company  is  bound 
erected  by  a  railroad  company  over  a  by  law  or  charter  to  keep  the  roads  and 
ailroad  where  it  crosses  the  public  bridges  built  by  them  in  repair,  in 
lighway.  The  primary  liability  under  which  case  they,  and  not  the  towns, 
he  statute,  as  res|>ect8  the  public,  was  are  liable  for  neglect  of  this  duty, 
ionsidered  as  resting  upon  the  town  See  further,  ante,  {  1233,  and  note; 
ather  than  upon  the  railroad  company;  vosi,  chap,  xzxii.  §  1730;  2  Thompe. 
he  latter,  however,  would  be  liable  Neg.  805. 

o  the  town,  which  could  enforce  such 
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holds  that  the  inJiabitanls  cf  counUea  in  that  State  are  not  indict- 
able for  not  repairing  bridges  over  rivers;  nor  at  common  law  were 
they  so  indictable  for  not  repairing  bridges  over  canals.  Hie  court 
enters  a  caveat  against  ''acquiescing  in  the  dicta  in  the  boob/' 
asserting  a  doctrine  which  would  make  the  inhabitants  of  town- 
ships or  the  board  of  freeholders  indictable  for  the  non-repair  of 
bridges.^  Under  a  statute  investing  the  county  commissioDers 
''with  a  general  superintendence  over  the  puUic  roads/'  prescrib- 
ing their  duties  and  the  manner  of  raising  means,  and  also  provid- 
ing for  the  indictment  of  the  commissioners  for  "palpable  omissioo 
of  duty/'  no  prosecution  can,  in  the  opinion  of  the  Supreme  Court 
of  Illinois,  be  sustained,  unless  there  was  a  palpable  omission  of  a 
duty  imperatively  r^uired  by  law  in  a  matter  invoking  no  dis- 
cretion, or  a  wilful  and  corrupt  as  well  as  palpable  neglect  of  a  dis- 
cretionary duty;  mere  error  of  judgment  or  departure  from  sound 
policy  not  being  sufficient  where  the  defendants  are  vested  with  a 
discretionary  power.^ 

§  1601  (934  a).  Ooncluding  ObservationB.  —  Except  the  subject 
of  ordinary  common-law  actions  to  enforce  by  way  of  damages 
the  liabilities  of  municipal  corporations  on  contracts  and  for  torts, 
which  will  be  treated  in  our  next  chapter,  we  have  in  this,  and  in 
the  two  preceding  chapters  relating  to  mandamus  and  quo  wamnio, 
completed  our  survey  of  the  circle  of  remedies  in  our  jurisprudence 
applicable  to  such  corporations.  While  taken  as  a  whole  it  cannot 
be  said  that  either  the  public  or  individuals  aggrieved  are  left  with- 
out substantial  means  to  keep  municipalities  and  their  officers 
within  their  chartered  limits  and  powers,  and  to  compel  obedience 
to  law,  the  result  of  the  examination  strongly  impresses  our  minds 
with  the  conviction  that  the  remedies  to  effectuate  these  ends  are 
in  some  respects  unnecessarily  artificial,  intricate,  and  uncertain. 
It  is  Utopian  to  suppose  that  in  our  advanced  and  complex  cin- 
lization  legal  rights  are  always  simple,'  or  that  by  legislative  pro- 
vision they  can  all  be  clearly  defined,  catalogued,  and  formulated 

^  State  r.  Hudson  County,  30  N.  §  1157;  chap,  on  Mandamua,  §  1493; 

J.  L.  137.    The  opinion  in  this  case,  by  po8t,  chap,  xxxii. 
Freden^ur^^,  J.,  was  evidently  prepared        •  "The  rights  of  men  are  incapable 

with  much  care,  and  is  highly    mter-  of  [exhaustive]  definition,  but  are  not 

eating.    Ante,  §  1244.  impossible  to  be  discerned."  —  B«r*«, 

^    »  Eyman  v.  People,  6  111.  8  (neglect-  French   RevoliUion,     While  this  pro- 

mg  to  repair  bridge),  and  see  State  v.  found   political   thinker  had  especial 

Portland,  74  Me.  268.    Further,  as  to  reference  to  the  natural  or  civil  righta 

Bridges^  see  chap,  xxiv.,  on  Streets,  ante,  of  men,  his  observation  equally  apptiea 

to  their  legal  rights. 
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n  advance;  but  there  is  no  inherent  reason  why  remedies  for  the 
snforcement  of  rights  and  the  redress  of  wrongs  should  not  in  all 
»ses  be  simple  and  easily  imderstood.  Owing  to  the  accidental 
ind  irregular  mode  in  which  our  law  has  been  developed,^  we  have 
n  almost  every  case  to  consider:  (1)  Whether  any  of  the  usukl 
}ommon-law  actions  is  adapted  to  the  case  in  hand,  and  adequate 
to  the  ends  of  justice.  (2)  Whether  there  is  any  special  statutory 
remedy;  and  if  so,  whether  it  b  exclusive  or  cumulative.  (3) 
Aether  any  of  the  extraordinary  remedies,  as  distinguished  from 
the  ordinary  remedies  of  the  common  law,  and  also  as  distinguished 
From  equitable  remedies,  is  applicable  to  the  case,  and  adequate. 
The  boundary  between  these  extraordinary  remedies  inter  sese, 
and  between  them  and  the  ordinary  remedies  at  law,  is  at  many 
places  confused  or  obscure.  And  when  we  reach  the  grave  question 
nrhether  there  is  in  the  particular  instance  a  remedy  in  equity,  we 
ire  driven  to  ascertain  the  general  boundary  lines  of  the  province 
)f  remedial  equity,  as  distinguished,  not  only  from  the  ordinary, 
3ut  also  as  distinguished  from  the  extraordinary  remedies  of  the 
jonmion  law,  —  an  inquiry  which,  while  always  important  in  our 
iurisprudence  as  it  stands,  is  oftentimes  one  of  exceeding  difficulty 
md  nicety.  It  is  obvious  that  by  judicious  legislation  remedial 
procedure  could  be  greatly  liberalized,  simplified,  and  improved, 
[t  is  satisfactory  to  observe  the  marked  tendency  within  the  last 
Bfty  years  both  of  legislatures  and  courts  to  disembarrass  legal 
proceedings  from  needless  refinements  and  technicalities;  but  there 
are  obstacles  in  the  way  of  a  harmonious  and  complete  system  of 
remedial  procedure  which  can  only  be  removed  and  wants  which 
can  only  be  supplied  by  legislative  action. 

Where  a  substantive  legal  or  equitable  right  exists  this  should  be 
the  paramount  consideration,  and  the  remedies  to  protect  and 
enforce  that  right  should  be  subordinated  to  the  substantive  right 
itself,  and  by  liberal  provisions  for  amendments  or  otherwise,  be 
given  the  fullest  flexibility  consistent  with  the  Constitution  of 
3tate.     Remedies   which   for  historical,  accidental,  or  technical 

1  "Our    sjrstem    of    remedial    law  cult."    3  Black.  Com.  268.    This  is  a 

resembles  an  old  Gothic  castle,  erected  true  picture;  it  is  as  exact  as  it  is  ele- 

in  the  davs  of  chivalry,  but  ntted  up  gant,  and  none  but  a  master  could  have 

:or  a  modem  inhabitant.    The  moated  produced  it.     Mav  we  be  permitted 

ramparts,  the  embattled  towers,  and  to  add  that  in  making  the  reparations 

the  trophied  halls  are  magnificent  and  we   would   not   destroy,   plow   under 

venerable,  but  useless^  and  therefore  and  build  anew,  but  would  make  the 

neglected.     The  infenor  apartments,  approaches  in  the  existing   structure 

low  acconunodated  to  daily  use,  are  few  and  plain,  instead  of  leaving  them 

cheerful  and  commodious,  though  their  numerous,  winding,  and  difficult, 
ipproaches  may  be  winding  and  diffi- 
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reasons  are  held  to  be  exclimve,  might  by  legislative  authority 
well  be  made  concurrent,  cumulative,  or  interchangeable.  Such, 
happily,  in  the  interests  of  the  administration  of  justice,  is  the 
spirit  and  tendency  of  the  age,  as  manifested  in  modem  legis- 
lative enactments  and  •  jcemplified  in  the  contemporary  decisions 
of  the  judicial  tribuna|[  >  The  l^al  world  moves  slowly,  hui  ii 
mofoes. 


' .  t 
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Limited  Liability  of  Counties  .     1640 

Statutory  and  Implied  Liability 
of  New  England  Towns  .    .    .     1641 

Same  Subject;  Hill  v.  Boston  .     1642 

Same  Subject;  Principle  of  the 
Decision;  Ground  of  Liability 
stated 1643 

Governmental  Functions;  Im- 
munity from  Liability  denied 
in  Admiralty 1644 

InipUed  Liability  of  Municipal 
Corporations  proper  for  Mis- 
feasance and  Nonfeasance; 
Its  Limits 1645,  1646 

Rule  of  Respondeat  Superior  as 
applied  to  Municipal  Corpo- 
rations; UUra  Vires    .'  .    .   .     1647 

Same  Subject;  Illustrated  .   .   .     1648 

Same  Subject;  Author's  Com- 
ments and  Suggestions    .    .    .     1649 

Same  Subject;  Illustrative  Cases    1650 

Cases  where  Implied  Corporate 
Liability  exists  for  Wron^ul 
Acts 1651 

Same  Subject;  Wrongful  Acts 
done  Colore  Officii 1652 

Same  Subject;  Trespass  for 
Illegal  Seizure  of  Property 
under  Void  Assessment  .    .    .     1653 

Where  Municipality  engages  in 

UUra  Vires  Undertakmgs  .    .     1654 

Resvondeat  Superior^  when  Ap- 
plicable and  when  not     .    .    .     1655 

Police  Department;  Liability  of 
City  for  Acts  of  Police  Officers    1656 

Citv  HaU  and  Public  Buildings    1657 
Liability  for  Maintenance  and 
Repair  of  School  Buildings, 
etc 1658 

Park  Department;  Liability  of 
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City  for  Negligenoe  in  Main- 
tenance of  Pubtio  Parks     .   .     1650 

Liability  for  Negligenoe  and  for 
Wroncdful  Acts  of  firemen     .     1660 

Health  I)epartment;  Liability 
for  N^ligence  and  for  Torts 
of  Health  Officers 1661 

Street  Cleaning;    Removal  of 

Ashes  and  Garbage    ....     1662 

Fault  of  City  Engineer  ....     1663 

Wron^ul  Acts  and  Negligenoe 
of  Highway  and  Street  Officers    1664 

Basis  of  Implied  Municipal  Lia- 
biUty 1665 

Groundof  Implied  Liability  .  .    1666. 

1667 

Same  Subject;  Author's  Conclu- 
sions   1668 

liability  of  City  of  New  York 
as  Owner  of  Croton  Water- 
works: New  York  v.  Bailey  .     1669 

Public  Utilities;  Liability  for 
Negligence  in  Constructing 
and  Maintaining  Water- 
works, Gas  and  Electric  Light 
Plants,  etc 1670 

Liability  as  Property  Owner  .     1671 

Same  Subject;  Impure  Water 
in  free  PubUc  Well  in  Street    1672 

Liability  as  Property  Owner  for 
Negligence 1673 

Not  liable  for  Conseauential 
Damages  of  Authorizea  Acts  .    1674, 

1675 

Consequential  Damages;  Grades 
and  Change  of  Grades  in 
Streets 1676 

No  Common-law  Liability  for 
Consequential  Damages  for 
Change  of  Grade 1677 

Change  of  Grade;  Elevated 
Viaducts;  Bridge  Approaches    1678 

Same   Subject;     No   Kight   to 

Lateral  Support  of  Soil  .    .    .     1679 

Consequential  Damages  not  a 
"taking"  of  Property;  Special 
Remedy 1680 

Change  of  Grade;  Special  Rem- 
edy exclusive    .......     1681 

Same  Subject;  Remedy  of 
Abutter  by  Injunction    .    .   .     1682 

Same  Subject;  Judgment  of  the 
Supreme  Court  of  the  United 
States 1683 

Liability  for  Consequential 
Damiigcs  under  SpeciiJ  Con- 
stitutional Provisions;  Grades 
and  Changes  of  Grade    .  1684,  1685 

Same  Subject;  Change  of  Grade 
for  other  than  Street  Purposes    1686 

Liability  for  Defective  Streets 

..    and  Sidewalks 1687 


vHQOD 

Unsafe  Streeta;  Quon  Corpon- 
tions 1688 

Unsafe  Streets  2  dties  and  Char- 
tered Municipal  CorporatioDs 

Unsafe  Streets;  Cases  Classified 

Unsafe  Highways  nnd  Streets: 
Liability  of  New  F-nglmuj 
Towns  and  Cities 1691 

Same  Subject;  ConstructioD  of 
the  New  England  Statutes    .    1602 

Same  Subject;  How  far  the  New 
England  Decisions  are  gener- 
ally apptlicable 1603 

Same  Subject;  Measure  of  Duty 
under  New  England  Statutes   1694 

Actionable  Defects  under  the 
New  Eni^and  Statutes  ...    1605 

Same  Subject;  Want  of  Railings 
or  Barriers 1696 

Same  Subject;  Ice  and  Snow  in 
Streets;  Slippery  Sidewalks  .    1697 

The  Defect  in  Street  must  be  the 
Proximate  Cause  of  the  Injury   1698 

Liability  for  Injuries  outside 
the  travelled  Highway; 
Width  to  be  kept  in  Repair; 
Right  to  go  extra  niam  .   .  .    1699 

Defective  Streets;  User  of  Land 
as  Street;  Estoppel    ....    1700 

Lighting  Streets,  as  connected 
with  Defects  therein    ....    1701 

Defects  and  Obstructions  calcu- 
lated to  frighten  Animals  .  .    1702 

Exhibitions  and  Displays  in 
Public  Streets;  Licenses  and 
Permits  therefor 1703 

Defective  Sidewalks 1704 

Unsafe  Streets  and  Public 
Places;  Awnings  and  Falling 
Substances 1705 

Negligence  the  Basis  of  liabil- 
ity; Runaway  Horses     .   .   .    1706 

Width  to  be  kept  in  Repair  .   .    1707 

Unsafe  Streets;  Result  as  to 
Implied  Liability  sunmied  up    170$ 

Iniplied  Ldability;  Basis  cS 
Municipal  Responsibility; 
Prior  Written  Notice  of 
Defect 1709 

Author's  Conmients  on  the  Doc- 
trine of  Implied  Liability  .   .    1710 

Extent  of  the  Liability   ....    1711 

Ground  of  the  Liability;  Notice; 
Contributory  Negligence; 
Damages 1712 

Defective  Streets;  IstheAmoi- 
can  Doctrine  as  to  Implied 
Liability  sound? 1713 

Same  Subject;  Author's  Com- 
ment        1714, 1715 

Same  Subject;  Conmients  on 
Doctrine  of  Implied  liability        ^-1 
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Seetbm 

pects  Different  Claasee 

rporations 1716 

)ity  is  directly  in  Fault    1717 
essential    to    Liability 

Corporation     not    in 

1718 

i  as  to  Notice  and  Con- 
>iy  Negligence  siunmar- 
When  Questions  for  the 

Burden  of  Proof     .    .     1719 
\^  Liability  for  Acts  of 
ictors  and  of  others  .    .     1720 
for  Acts  of  Contractors    1721 
bject;  Exception  where 
is  necessarily  dangerous    1722, 

1723,  1724 
t  or  Wrongful  Acts  by 
ng  Owners  and  others  .     1725 
ibject;  Respondeat  Su- 
not  applicable  ....     1726 

J  Liability 1727 

ver 1728,  1729 

treet  is  rendered  defec-  , 

y  the  Act  of  a  Railroad 

iny;  Action  over  .    .    .     1730 


Section 

Overflow  of  Water  on  Private 
Property;  Distinction  be- 
tween Natural  Streams  and 
Surface  Water 1731 

Liability  in  respect  of  Surfaoe 
Water 1732,  1733 

Same  Subject;  Omission  to  pro- 
vide Drains 1734 

Same  Subject;  Sewers    ....     1735 

liability  for  Positive  Acts     .    .    1736, 

1737,  1738 

Non-action;  Defective  Drains 
and  Sewers 1739,  1740 

Liable  for  Neglect  of  Ministerial 
Duties 1741 

Same  Subject;  Liable  for  Neg- 
lect to  repair     ....       1742,  1743 

Sewers:  Liability  for  Sickness 
and  Disease      1744 

Result  summed  up  as  to  Mu- 
nicipal Liability  for  Injuries 
caused  by  Surface  Water  and 
defective  Sewers   .    .    .      1745,  1746 

Conclusion 1747 


0  (935).  General  Liability  ez  Contractu;  Ultra  Vires.  —  Mu- 
corporations  are  subject  to  be  sued  upon  contracts  and  in  tort, 
jvious  chapter  we  have  considered  at  length  the  authority  of 
rporations  to  make  contracts,  the  mode  of  exercising  and  the 
f  transcending  the  power.*    This  leaves  but  little  to  add  in 


?,  chap,  on  Contracts,  §  770 
See  also  antCf  §  1487,  note; 
Municipal  Bonds;  People  v. 
3r,  53  N.  Y.  128:  Weismer  v. 
64  N.  Y.  91 ;  Winslow  v.  Per- 
County,  64  N.  Car.  218. 
%ability  of  execiUory  contracts 
icipality.  Devlin  v.  New  York, 
.  8;  ante,  §  771. 
nicipal  corporation,  in  protect- 
•operty,  in  collecting  its  debts, 
orally  in  transacting  business 
ate  character,  may,  when  not 
'  prohibited,  or  when  not  other- 
nded  by  statute,  avail  itself  of 

§ht8  and  remedies  afforded  to 
ual.  Buffalo  v.  Bettinger,  76 
93;  Oliver  v.  Worcester,  102 
►9;  Detroit  v.  Corey,  9  Mich, 
.gusta  V.  Leadbctter,  16  Me. 
ans  County  v.  Bowen,  4  Lans. 
24;  First  Nat.  Bank  of  Char- 
national  Exch.  Bank  of  Balti- 
U.  S.  122. 

lunicipal  corporation,  like  an 
d,  under  the  limitations  in- 
Q  its  constitution  and  organ- 


ization, may  have  recourse  to  the  courts 
of  the  country  to  enforce  rights  and 
redress  wrongs.  Ottawa  Dist.  Council 
V.  Low,  6  Can.  Q.  B.  o.  s.  546.  Thus 
one  municipal  corporation  may  sue  an- 
other. Huron  Dist.  Council  v.  London 
Dist.  Ct.,  4  Up.  Can.  Q.  B.  302.  So, 
also,  a  municipal  corporation  may  be 
sued  for  a  breach  of  contract,  and  in 
certain  cases  for  wrongful  acts  not 
■  arising  out  of  contract.  Thus  a  mu- 
nicipal corporation  may  be  sued  for 
negligence  in  the  construction  of  a 
sewer,  malfeasance  in  illegally  obstruct- 
ing a  drain  or  water  course,  so  as  to 
injure  the  owner  or  owners  of  land  ad- 
joining, or  for  wrongfully  diverting  a 
stream  of  water  on  plaintiff's  la^d. 
[Post,  §§  1731-1745.)  FarreU  v,  Lon- 
don, 12  Up.  Can.  Q.  B.  343;  Reeves 
V.  Toronto,  21  Up.  Can.  Q.  B.  157; 
Perdue  v,  Chinguacousy,  25  Up.  Can. 
Q.  B.  61:  Rowe  v.  Rochester,  29  Up. 
Can.  Q.  B.  590;  Stonehouse  v.  Ennis- 
killen,  32  Up.  Can.  Q.  B.  562;  Darby 
V.  Crowland,  38  Up.  Can.  Q.  B.  338; 
Bathurst  v,  Macpherson,  L.  R.  4  App. 
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this  place  respecting  their  liability  in  actions  ex  coniradu.  Upon  an 
authorized  contract  —  that  is,  upon  a  contract  within  the  scope  of 
the  chartered  or  legislative  powers  of  the  corporation  and  duly  made 
by  the  proper  officers  or  agents  —  they  are  liable  in  the  same  manner 
and  to  the  same  extent  as  private  corporations  or  natural  persons. 
But  upon  a  contract  which  is  uUra  vires  in  the  true  sense  of  that 
expression,  that  is,  upon  a  contract  relating  to  matters  wholly  out- 
side of  the  chartered  or  legislative  powers  of  the  corporation,  there 
is  Ao  liability  upon  the  contract;  and  the  corporation  is  not  estopped 
in  an  action  on  the  contract  to  set  up  the  defence.^    Nor,  as  we 

Cas.  256.  To  support  an  action  agsdnst  titles  Conbraela,  Murddpai  BandSt  Fei' 
a  municipal  corporation  of  the  nature  eral  Courts, 

suggested,  although  it  is  not  necessary  ^  Ante,  {  791  and  cases  cited.  Fur- 
to  show  any  authority  under  seal  to  ther,  as  to  ttUra  vireSyBee  post,  }§  1647, 
the  person  or  persons  who.  imder  the  1648,  1650,  also  Bunett  v.  Ttoy  &  B. 
supposed  instructions  of  the  corpora-  R.  R.  Co.,  40  N.  Y.  168,  and  note; 
tion,  actually  did  the  wrongful  act,  Griggs  r.  Foote,  4  Allen  (MasB.),  195; 
enough  must  be  shown  to  connect  the  Pearce  v,  Madison  &  I.  R.  R  Co.,  21 
corporation  as  a  body  with  the  doing  How.  441;  Cheeney  v.  Brookfield,  60 
of  the  act.  Farrell  v.  London,  12  Up.  Mo.  53;  Moore  r.  New  York,  73N.Y. 
Can.  Q.  B.  343;  Lewis  v.  Toronto,  39  238.  approving  text.  The  subject  ifl 
Up.  Can.  Q.  B.  343.''  Harris.  Munic.  well  examined  and  the  dififerent  sensea 
Man.  (5th  ed.)  p.  11.  See  also  Biggar  in  which  the  term  tUtra  vires  is  uMd 
Munic.  Man.  (Canada)  p.  595.  A  is  stated  by  Sawyer,  C.  J.,  in  Miners' 
department  of  the  city  government  of  Ditch  Company  v.  Zelierbsicb,  37  C!aL 
New  York  cannot  be  sued.    Swift  v.  543. 

New  York,  83  N.  Y.  528.  Post,  §  1655,  Where  the  corporation  receiva  and 
note.  retains  the  consideration  of  an  vUm  nret 

A  municipal  corporation  created  bv  contract,  it  may  be  liable  upon  an  im- 
a  State  may,  within  the  State  which  jdied  assumpsil  in  respect  of  such  coo- 
created  it,  be  sued  in  the  Federal  courts  sideration.  See  chapter  on  Contracta, 
by  a  citizen  of  another  State.  No  ante.  Louisiana  v.  Wood,  5  Dillon  C. 
State  statute  limiting  the  jurisdiction  C.  R.  122,  afiTd  102  U.  S.  294;  b.  p. 
of  suits  against  coimties  can  defeat  the  Cause  v.  Clarksville,  5  Dillon  C.  C.  R. 

t'urisdiction  given  to  the  Federal  courts   165;    Union  Depot  Co.  v.  St.  Loins, 
)y  the  Constitution.    Cowles  v.  Mer-  76  Mo.  393;    Montgomery  v.  Mont- 
cer  County,  7  Wall.  118;  LouisviUe,  C.  gomery  Water  Works,   79  Ala.  233; 
&  C.  R.  R.  Co.  V.  Letson,  2  How.  (U.  S.)   Same  v.  Same,  77  Ala.  248,  where  a 
497;    Vincent  v.  Lincoln  County,  30  city  was  held  liable  for  water  received 
Fed.  Rep.  749.     Federal  courts  have  and  used  by  it,  under  a  contract  which 
jurisdiction  over  a  suit  brought  by  an  was   ultra  vires   for   being   made  for 
assignee  of  a  municival  bond  which  is  twenty-four  years,    when   its  charter 
in  form  a  simple  acknowledgment  of  gave  it  power  to  contract  for  one  year 
indebtedness    and    an    imconditional  only.     Ante,    chapter   on   Contracts; 
promise  to  pay  a  certain  sum  at   a  infra,  §|  1615,  1648. 
certain    time.     Porter    v.    Jancsville,        In  Allen  v.  La  Fayette,  89  Ala,  641. 
3  Fed.  Rep.  617.      No  recovery   can  the  Supreme  Court  of  Alabama  held 
be   had   upon  municipal  bonds  trans-  that  wnere    a  municipality  is  author- 
f erred  by  citizens  of  the  State  where  ized  to  purchase  and  hold  property 
the    municipality   is   situated,    to    a  within   a   certain   value   and   is  also 
citizen  of  another  State,  for  the  sole  authorized  to  maint-ain  public  schools, 
purpose    of     giving     jurisdiction     to  the    local    authorities    may    purchase 
the    courts    of    the    Umted    States,  a  school-house,  so  long  as  its  value, 
New  Providence  v.  Halsey,  117  U.  S.   with  the  property  already  owned,  does 
336.    So  also  of  coupons.    Farmington  not  exceed  the  value  of  the  property 
V.  Pillsbur>',  114  U.  S.  138.    See  Index,  authorized  to  be  held,  and  may  make 
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have  before  stated,  is  it  bound  by  contracts  within  the  scope  of  its 
diartered  or  legislative  powers,  if  made  by  officers  or  agents  not 
thereunto  authorized.^ 

the  purchase  on  credit  and  give  to  the  nicipality  may  then  ...  be  liable  in  a 

venaor  warrants  therefor.     Rut  if  in  proper  action  or  suit;   but  the  action 

the  absence  of  express  authority  to  should  be,  we  think,  for  money  had  and 

borrow  money,  the  municipal  officers  received,  or  by  suit  in  eauity,  and  not 

borrow  the  money  of  a  third  person  upon  the  invalid  bonds.     And  imder 

and  give  warrants  to  the  lender,  and  §  935  it  is  said  that,  'where  the  oo> 

with   the   borrowed   money   pay   the  pK)ration  receives  and  retains  the  oon- 

vendor  of  the  school-house,  the  war-  sideration  of  an  tdtra  vires  contract,  it 

rants  issued  to  the  lender  are  void,  but,  may  be  Uable  upon  an  implied  aasumpnt 

as  the  money  has  been  received  for  the  in  respect  to  such  consideration.' "    See 

benefit  of  the  municipality^  and  ap-  and  compare  Cleveland  School  Fum. 

plied  to  an  authorized  pubhc  purpose  Co.  v,  Greenville,  146  Ala.  559.    See 

the  municipality  is  liable  on  an  imr  to  the  same  effect.  Butts  County  v. 

p2ied  con/rac(  to  repav  the  money  which  Jackson  Banking  Co.,   129  Qa.  801; 

it  has  received;  and  in  such  a  case,  a  Thomson  v,   Elton,     109    Wis.   589. 

resident  owner  and  taxpayer  cannot  But  there  can  be  no  implied  liabihty 

maintain  a  bill  in  equity  to  enjoin  the  if  the  transaction  is  contrary  to  a 

Eijrment  of  the  warrants  given  to  the  positive  statu torv  prohibition;  Bluth- 

nder  of  the  money.    The  court  re-  en  thai   v.    Headland,    132   Ala.    249; 

views  many  of  the  cases  relating  to  McGillivray  v.  Joint  School  Dist.,  112 

vUtu  vires  contracts,  and  in  an  able  Wis.  354;    or  is  under  any  circmn- 

opinion  by  McCleUan,   J.,   holds,   as  stances  entirely  outside  the  scope  of 

above  stated,  that  a  municipality  is  the   corporate   authoritv.     Cleveland 

liable  as  upon  an  implied  assumpsit  School  Fum.    Co.  v.  Greenville,  146 

for  money  received  by  it  under  an  Ala.  559.    But  quoere  as  to  the  correct- 

itUra  vires  contrdcl  of  borrowing  when  ness  of  this  decision   (decided  by  a 

the  money  is  actually  applied  by  the  majority  of  one)  under  the  legislation 

corporate  authorities  in  good  faith  to  and  special  facts  of  the  case, 
autnorized  corporate  purposes,  citing        A  useful  article  on  ttUra  vires,  or 

and  approving  the  text.     McCleUan,  how  far  corporations  are  liable  for  acts 

J.,  says:   ''In  regard  to  municipal  cor-  not  authorized  by  their  charters,  will 

porations,  the  opinion  of  Judge  DUlon  be  foimd  in  5  American  Law  Review 

manifestly  is  in  Une  with  the  position  (Jan.,  1871),  272,  in  the  form  of  a  note 

we  have  taken.    We  beUeve  this  to  be  to  the  opinion  of  Jervis,  C.  J't  iu  the 

a  correct  formulation  of  his  view  of  East  Anglian  Railways  Co.  v.  Eastern 

the  law  on  the  point  under  considera-  Coimties  R.  Co.,  11  C.  B.  775,  21  L.  J. 

tiom  as  gathered  from  his  inestimable  (n.  b.)  C.  P.  23^  16  Jur.  249,  selected 

worK  on  Municipal  Corporations:  That  because  ''one  or  the  earliest  and  most 

municipal   corporations   are   liable  to  constantly  cited  of  the  many  cases 

action  of  implied  assumpsit  with  re-  on  the  subject,  and,  after  being  much 

spect  to  money  or  property  received  criticised,   has  been  followed  in  the 

by  them  and  applied  beneficially  to  latest  English  adjudications."     Post, 

their  authorized  objects  through  con-  {{  1648,  1654. 

tracts  which  are  simply  unauthorized.  As  to  effect  of  having  notice.  Con- 
as  distin^ished  from  contracts  which  tract  Corp.,  In  re  Claim  of  Ebbw  Vale 
are  prohibited  by  their  charters,  or  Co.,  L.  R.  8  Eq.  C.  14;  5  Am.  L.  Rev. 
some  other  law  bearing  upon  them,  or  283,  not«;  Estoppel,  lb.  275,  and  cases 
are  malum  in  se,  or  violative  of  puoHc  cited;  Bradley  v.  Ballard,  55  111.  413, 
policy.  1  Dill.  Mun.  Corp.  f4tn  cd.]  420;  East  St.  Louis  v.  East  St.  Louis 
IS  126, 132, 133,  459-465;  2  Dill.  Mun.  Gas  L.  &  C.  Co.,  98  lU.  415;  Broom 
Corp.  §§  936-938.     Thus  in  a  note  to  Commentaries  Com.  Law,  568.    Lefps- 

L126  it  is  said:  'If  money  is  improperly  lature  within  constitutional  Umits  may 

arrowed  in  advance  of  liabilities  ac-  ratify  the  uUra  vires  contracts  of  a 

tually  created,  and  reaches  the  mu-  municipal  corporation.    Ante,  §§  129, 

nicipal   treasury,  and  is  expended  by  948;  Index,  tit.  Curative  Acts. 
direction  of  the  governing  body  for        *  Ante,    §{    777,    791,    916,    958. 

authorized  municipal  objects,  the  mu-  State  v.  Michigan  City,  138  Ind.  455, 


2812  MUNICIPAL  CORPORATIONS  §  1611 

§  1611  (936).  Ultra  IHres  as  a  Defence.  —  When  a  corporation  b 
created  by  public  statuie  for  definiie  and  limited  objects,  to  which  its 
funds  are  to  be  applied,  a  contract  which  is  entirely  unconnected 
with  those  purposes,  or  which  on  its  face  will  cause  an  illegal  or 
wrongful  application  of  its  f imds  or  an  application  to  other  objects, 
is  idtra  vires  and  void.  The  question  whether  a  particular  contract 
is  binding  on  a  municipal  or  public  corporation  or  not  is  to  be  tested 
by  determining  whether,  on  the  true  construction  of  the  charter 
and  the  legislation  applicable  thereto,  it  relates  to  matters  within 
the  corporate  powers  and  duties.  When  an  act  in  its  external 
aspect  is  within  the  general  powers  of  the  Corporation,  and  is  only 
unauthorized  because  it  is  done  with  a  secret,  unauthorized  intent, 
the  defence  of  tdtra  vires  will  not  prevail  against  a  stranger  who, 
in  good  faith,  dealt  with  it  without  notice  of  such  intent.*  A  mu- 
nicipal corporation,  as  against  persons  who  have  acted  in  good  faith 
and  parted  with  value  for  its  benefit,  cannot,  unless  by  virtue  of 
some  statutory  provision,  set  up  mere  irregularities  in  the  exercise 
of  power  conferred;  as,  for  example,  its  failure  to  make  publication 
in  all  of  the  required  newspapers  of  a  resolution  involving  the  ex- 
penditure of  moneys.  Such  failure  might  have  the  effect  to  invali- 
date a  local  assessment  upon  the  abutter,  if  there  were  no  grounds 
of  estoppel,  this  being  a  matter  in  inoUum;  but  as  regards  a  hom 
fide  contractor  urith  the  city,  who  had  expended  money  for  its  benefit 
in  respect  of  a  matter  within  the  scope  of  its  general  powers,  the 
contract  would  not  be  tdtra  vires  in  the  true  sense  of  that  term; 
and  the  city  would  be  estopped  to  set  up  as  a  defence  its  own  irreg- 
ularities in  the  exercise  of  a  power  clearly  granted  to  it.* 

quoting  text.    The  city  council  of  a  it  was  held  that  a  previous  decree 

city,  authorized  to  borrow  money  and  decliuring   them   valid,   entered  upon 

issue  its  bonds  therefor,  ordered  its  the  written  consent  of  the  mavor  to 

officers  to  insert  on  the  face  of  certain  that  ^ect,  the  decree  not  being  an 

bonds  the  consideration;  this  the  officers  adjudication  of  the  question,  did  not 

failed  to  do;  and  it  was  held  that  the  estop  the  town   from   denying  their 

city  was  responsible  for  the  acts  and  valiaity.    KeUey  v.  Milan.  127  U.  S. 

omissions  of  its  officers  in  this  respect,  139,  affirming  s.  c.  21  Fea.  Rep.  842. 

and   was   bound   to   pay,   the   court  Index  —  Estoppel. 
regarding  the  directions  to  the  officers        >  5  Am.  L.  Rev.  (Jan.,  1871)  272, 

not  as  a  limitation  on  their  powers,  which  sums  up  the  result  of  the  Eng- 

but  in  the  nature  of  private  mstruo-  lish  cases  to  that  date  substantiaUy 

tions.     De    Voss    v.    Richmond,     18  in  the  language  of  the  text. 
Gratt.    (Va.)    338.    The    opinion    of        «  Moore  v.  New  York,  73  N.  Y. 

JoyneSf   J.,   in   this   case,   treats  the  238.    AUen,  J.,  clearly  draws  the  db- 

power  of  the  corporation  to  borrow  tinction  between  a  total  want  of  power 

money  as  one  of  its  private  and  not  and  mere  irr^^larities  in  the  exerdfle 

public  or  Kovemmentai  powers.    In  a  of  powers  con&red.    lb.    Kexmedy  r. 

case   in   the   Supreme   Court  of   the  New  York,  34  N.  Y.  App.  Div.  311; 

United  States,  where  a  town  sought  Wade  v,  Brantford,  19  Up.  Can.  Q.  B. 

to  have  bonds  adjudged  to  be  invalid,  207.     As  to  actions  of  implied  astump- 
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A  distinction  which  has  often  been  overlooked,  exists  for  some 
purposes  and  to  some  extent,  between  acts  or  contracts  simply  uUra 
vires  and  those  which  are  illegal  because  made  in  violation  of  a  posi- 
tive provision  of  a  penal  statute.  Where  license  moneys  were  col- 
lected by  a  city  from  the  sale  of  liquors,  which  by  statute  were  to 
be  paid  into  the  common-school  f imd  of  the  county,  and  the  county 
treasurer  brought  an  action  against  the  city  to  recover  the  amoimt 
thus  collected  by  the  city,  it  was  held  that  the  city,  having  col- 
lected the  money,  could  not  set  up  the  defence  of  illegality.^ 

§  1612  (937).  Statute  may  require  Presentation  or  Demand  before 
Suit.  —  In  furtherance  of  a  public  policy  to  prevent  needless  litiga- 
tion, and  to  save  unnecessary  expenses  and  costs,  by  affording  an 
opportunity  amicably  to  adjust  all  claims  against  municipal  corpora- 
tions of  every  nature  before  suit  is  brought,  it  is  often  provided  in 
the  charters  of  such  corporations  that  no  action  shall  be  maintained 
upon  any  claim  or  demand  until  the  claimant  shall  first  have  pre- 
sented his  claim  or  demand  to  the  common  council  for  allowance.^  In 
other  charters  it  is  provided  that  no  action  on  a  contract,  obliga- 
tion, or  liability  shall  be  commenced  except  within  one  year  or  other 
short  limitation  period  after  the  cause  of  action  shall  have  accrued.* 
These  provisions  have  been  held  not  applicable  to  actions  for  per- 
sonal torts;  a  statutory  requirement  of  notice  of  "  claim  or  demand  " 
without  other  words  of  explanation  or  expansion,  includes  only 
claims  and  demands  arising  upon  contract  and  does  not  include  a 

tit  where  the  contract  is  vUra  vires,  Seliger  v.  New  York,  88  N.  Y.  Supp. 
see  Mray  §  1615,  and  cases  cited.  1003;     O'Donnell    ».    Syracuse,    102 

»  Hastings  v.  Thome,  8  Neb.  160;  N.  Y.  App.  Div.  80;  Ruprecht  v.  New 
Herman  v.  Crete,  9  Neb.  350;  Bull-  York,  102  N.  Y.  App.  Div.  309;  Luke 
winkle  v.  Guttenberg,  17  Wis.  585;  v.  El  Paso  (Tex.  Civ.  App.),  60  S.  W. 
White  V.  Lincoln,  5  Neb.  505:  s.  p.  Rep.  363;  Brown  v.  Salt  Lake  City, 
Oxford  Bank  v.  Wheeler,  72  N.  Y.  201;  33  Utah,  222;  Small  v.  Prentice,  102 
see  posL  §S  1647-1650.  Wis.  256;  O'Donnell  v.  New  London, 

<  Kelly  V.  Madison,  43  Wis.  688;  113  Wis.  292;  Howell  v.  Buffalo,  15 
Ccrro  Gordo  County  v,  Wrirfit,  50  N.  Y.  512:  Taylor  v.  New  York,  82 
Iowa,  439;  State  v.  Stout,  7  Neb.  89;  N.  Y.  10  (wherein  also  the  right  of  a 
State  V.  Lancaster  Coimty  Bank,  8  city  to  set  off  a  debt  or  demand  in 
Neb.  218;  s.  p.  Alden  v.  Alameda  an  action  for  services  rendered  and 
County,  43  Cal.  270;  Adams  v,  materials  furnished  was  upheld  by 
Modesto,  131  Cal.  501;  Denver  ».  FolgeTj  C.  J.).  The  neglect  of  the 
Bradbury,  19  Colo.  App.  441 ;  Mc-  councd  to  act  upon  a  claim  within  the 
Cartney  v.  Washington,  124  Iowa,  382;  time  limited  in  the  charter  is  equiva- 
Huntir^ton  v.  Calais,  105  Me.  144;  lent  to  a  refusal  to  allow  it.  Fleming 
Woodworth  v.  Kalamazoo.  135  Mich.  &.  Appleton,  55  Wis.  90. 
233;  Kellogg  v.  New  York,  15  N.  Y.  »  McGaffin  v,  Cohoes,  74  N.  Y.  387; 
App.  Div.  326;  Stommler  v.  New  York,  Jones  v.  Albany,  17  N.  Y.  Supp.  232; 
34  N.  Y.  App.  Div.  408;  Jewell  v,  Walsh  v.  Buffalo,  36  N.  Y.  Supp.  997; 
Ithaca,    72   N.    Y.   App.    Div.    220;  Ray  ».  St.  Paul,  44  Minn.  340. 
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cause  of  action  arising  from  a  tort;  ^  but  a  similar  charter  or  statu- 
tory provision  with  the  addition  of  the  word  "whatsoever"  has 
been  held  to  include  torts.*  The  failure  to  comply  with  such  pro- 
vision constitutes  a  good  defence.' 

§  1613.  Notice  of  Claim  and  Demand  before  Suit.  —  Statutes  re- 
quiring the  presentation  of  notice  of  claim  to  designated  municipal 
or  public  authorities  before  any  action  shall  be  brought  and  within 
a  specified  period  after  the  cause  of  action  may  have  accrued  have 
often  been  sustained  as  valid  enactments  in  the  case  of  claims  grouh 
ing  out  of  torts  on  the  ground  that  the  liability  of  the  munidpality 
for  tortious  claims  is  only  statutory  in  its  origin,  and  the  l^islature 
may  attach  such  conditions  to  the  right  to  recover  from  the  munici- 
paUty  for  the  tort  as  it  deems  proper  or  expedient.**     The  statuton- 

1  Adams  v.  Modesto,  131  Cal.  501;  to   have  no   application   to  suita  in 
Hillver   v.    Winst«d,    77    Conn.    304;  equity  for  relief  trom  wronj^ul  acts  in 
Miller  v.  MuUan,  17  Idaho,  28;    Lay  the  nature  of  trespass  which  day  by 
r.  Adrian,  75  Mich.  438;    Snyder  v.  day  caused  damage  to  the  comphdniini. 
Albion,  113  Mich.  275;  Pollard  v.  Ca-  although  there  was  involved  in  the 
dillac,  133  Mich.  503;  Hunter  v,  Ithaca,  case  a  demand  for  damages  in  the  past. 
141  Mich.  539:  Dawes  v.  Great  Falls,  Sammons  v.  Gloversville,  175  N.  Y. 
31  Mont.  9:  Nance  v.  Falls  City,  16  346.    See  also  Gerow  i;.  Liberty,  106 
Neb.  85;  Chadron  v.  Glover,  43  Neb.  N.  Y.  App.  Div.  357.  • 
732;  McGaffini;.  Cohoes,74N.Y.387;        *  Sheel  v.  Appleton,  49  Wis.  125; 
Harrigan  v.  Brooklyn,  119  N.  Y.  156;  Bradley  v.  Eau  Claire,  56  Wis.  168. 
Pomfrey  v.  Saratoga  Springs,  104  N.  Y.  When  the  statute  reauires  notice  of 
459;  Howell  v.  Buffalo,  15  N.  Y.  512;  any  "claim  or  demand  of  whatsoever 
McDonoughv.  New  York  City,  15  N.Y.  nature,"   it   includes   claims   founded 
Misc.   593;    Shields  v.   Durham,    118  upon  torts,  as  well  as  contract  claims, 
N.  Car.  450:    Sheridan  v.  Salem,  14  in  its  operation.     Van  Frachen  v.  Fai 
Greg.  328;    Sutton  v.  Snohomish,  11  Howard,    88.    Wis.    570;     Flieth   v. 
Wash.  24;    Gallamore  v.  Olympia,  34  Wausau,    93    Wis.    446;     McCue   v. 
Wash.  379;  Kelly  ».  Madison,  43  Wis.  Waupun,  96  Wis.  625;   Mason  p.  Ash- 
688;    Bradley  v.  Eau  Claire,  56  Wis.  land,  98  Wis.  540;    Morgan  v.  Rhine- 
168;  Ruggles  v.  Fond  du  Lac,  53  Wis.  lander,  105  Wis.  13^8.     As  to  sufficiency 
436;    Jung  v.  Stevens  Point,  74  Wis.  of  evidence  of  misfeasance,  see  Flan- 
547;    Vogel  v,  Antigo,  81  Wis.  642;  agan's  Adm.  v.  Wilmington,  4  Houst. 
Sonuners  v.  Marshfield,  90  Wis.  59.  (Del.)  548.    On  a  claim  against  a  city 
See  also  Warren    v.   Davis,  43  Ohio  for  damages  from  a  defective  highway, 
St.    447.    Contra,    Barret   v.    Mobile,  the  mayor  cannot  waive  the  notice  in 
129  Ala.  179.  writing  required  b;^  the  Maine  statute 
At  common  law  it  is  not  necessary,  (1876),  chap,  xcvii.     Veazie  v.  Rock- 
as  a  condition  precedent  to  an  action  land,  68  Me.  511.  • 
against  a  municipal  corporation  arising        *  See  next  section  and  cases, 
in  tort,  that  the  claim  shall  first  be        *  Cunnineham  v.  Denver,  23  Colo, 
presented  to  the  corporation.    Green  18;    Colorado  Springs  v.  Ne\'ille,  42 
V.  Spencer,  67  Iowa,  410.    A  statute  Colo.  219;   Denver  v.  Barron,  6  Colo, 
which  required  that  "all  claims  for  App.    72;     Crocker   v.    Hartford,   66 
injuries  to  the  person"  alleged  to  have  (jonn.  387,  390;    Walters  v,  Ottawa, 
been  caused  by  defective  streets,  etc..  240   III.   259;    Ouimette   v,   Chicago, 
"and  all  cltums  for  damages  alleged  242  111.  501;    Nichols  v.  MinneapoBs, 
to   have   occurred   by   reason  of   the  30  Minn.  545;   Sargent  v.  Gilford,  66 
wrongful  act  or  neglect  of  the  city  or  N.  H.  543;    Reining  v.  Buffalo,  102 
any  of  its  officers,"  etc.,  was  construed  N.  Y.  308;  Curry  v.  Buffalo,  135  N.  Y. 
as  being  applicable  only  to  torts,  and  366,  370;    8.  c.  67  Hun  (N.  Y.),  25; 
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r  charter  notice  of  claim  is  in  the  nature  cf  a  condition  precedent  to 
he  right  of  the  plaintiff  to  maintain  an  action,  and  failm^  to  give 
he  prescribed  notice  is  fatal  to  the  plaintiff's  right  to  sue.^  It  is 
.Iso  the  rule,  in  some  States,  that  as  the  statutory  requirement  is 
t  condition  precedent  to  the  right  of  action,  the  plaintiff  must 
iffinnatively  allege  in  his  complaint  that  the  prescribed  notice  has 
wen  given.^    As  the  municipality  itself  is  created  by  charter  or  by 

•f  acMullen  v.  Middletown,  187  N.  Y.  reasonable,  and  tend  to  the  due  ad- 

7,  42,  rev'g  112  N.  Y.  App.  Div.  81;  ministration  of  justice.     When  such 

^atteraon  v,  Brooklyn,  6  N.  Y.  App.  provisions  so  far  depart  from  reason- 

>iv.  127,  129;  Thrall  v.  Cuba,  88  N.  ableness  as  to  amount  to  a  denial  of 

f.  App.  Div.  410,  413;  Bemreither  v.  histice,   they   are  void.     Durham  v. 

•Jew  York  City,  123  N.  Y.  App.  Div.  Spokane,  27  Wash.  615.   A  provision  of 

!91;   afTd  196  N.  Y.  506;   Hig^ns  v.  an  ordinance  requiring  the  claimant  to 

Ubany,   130  N.  Y.  App.   Div.  276;  state  his  residence  for  one  year  past 

ilider  v.  Mt.  Vernon,  87  Hun  (N.  Y.),  was  held  to  be  unreasonable  and  void. 

J7,  29;    Scurry  v.  Seattle,  8  Wash.  The   court   said   that   a  requirement 

(78;   Daniels  v.  Racine,  98  Wis.  649;  that  claimant  state  his  residence  might 

VIcKeague  v.  Green  Bay,    106  Wis.  possibly  be  sustained,   but  the  past 

»77,  679.     See  infrat  §  1614.  residence  of  the  claimant  was  imma- 

The  legislature  may  constitutionally  terial  and  unnecessary  for  the  pro- 
^uire  notice  to  the  obvUer  of  the  claim  tection  of  the  city  and  the  requirement 
18  a  condition  of  express  statutory  thereof  was  unreasonable.  Hase  v. 
iabUitv  of  an  abutter  to  a  person  in-  Seattle,  51  Wash.  174;  Jones  v.  Seattle, 
lured  by  reason  of  the  failure  of  the  51  Wash.  245.  A  freeholders^  charter 
tbutter  to  keep  the  sidewalk  in  repair,  coiitaining  a  provision  for  notice  of 
VIcKibben  v.  Amory,  89  Wis.  607.  claim,  heJd  to  supersede  the  general 
rhe  legislature  in  providing  by  statute  law  on  the  same  subject.  Peterson  v. 
hat  a  streei  railroad  company  shall  be  Red  Wing,  101  Minn.  62. 
iable  for  injuries  caused  by  a  defect  *  Barret  v.  Mobile,  129  Ala.  179; 
n  the  portion  of  the  highway,  which  Billow  v.  Los  Angeles,  141  Cal.  503; 
t  is  bound  by  its  charter  to  keep  in  Cnm  v.  San  Francisco,  152  Cal.  279; 
epair,  may  impose  the  condition  that  Farmers'  &  M.  Bank  v.  Los  Angeles, 
wtice  of  the  injury  and  of  the  claim  151  Cal.  655;  Diamond  Rubber  Co. 
hall  be  given  within  a  prescribed  v.  Harryman,  41  Colo.  415;  Hoyle  v, 
ime  before  action  is  brought.  Shalley  Putnam,  46  Conn.  56,  61 ;  Gardner  v, 
'.  Danbury  &  B.  H.  R.  Co.,  64  Conn.  New  London,  63  Conn.  267,  269; 
181;  Lavigne  ».  New  Haven,  75  Conn.  Crocker  v.  Hartford,  66  Conn.  387; 
©3,  700.  See  also  Fields  v.  Hartford  Forbea  v.  Suffield,  81  Conn.  274;  Er- 
ic W.  H.  R.  Co.,  54  Conn.  9.  Con-  ford  i;.  Peoria,  229  111.  546;  Walters 
titut tonality  of  statute  as  general  v.  Ottawa,  240  III.  259;  Ouimette  i;. 
egislation.  See  Daniels  v,  Racme,  98  Chicago,  242  111.  501;  Greenleaf  v. 
^is.  649.  Norridgwock,  82  Me.  62,  63;    Hunt- 

Freefiolders*    Charter:     A    city    in  ington  v.  Calais,  105  Me.  144;  Gay  v. 

raming  a  freeholders^  charter  under  a  Cambridge,  128  Mass.  387;    Kenady 

onstitutional    provision    authorizing  v,  Lawrence,  128  Mass.  318;   Madden 

b  so  to  do,  may  require  notice  of  claim  v.  Springfield,  131  Mass.  441  j   Wood- 

»efore  action  brought.     State  v.  St.  worth  v.  Kalamazoo,  135  Mich.  233; 

X)uis   County   Dist.    Ct.,    90   Minn.  Bausher  v.  St.  Paul;  72  Minn.  539; 

:57;    Scurry  v.  Seattle.  8  Wash.  278.  State  v.  St.  Louis  County  Dist.  Ct., 

ndex  —  Freehoiders^  Charter.  90  Minn.  457:    Lincoln  v.  Grant,  38 

Washington.     In   this   State   it   is  Neb.  369;   Reming  v.  Buffalo,  102  N. 

leld  that  charter  provisions  requiring  Y.  308;    Biggs  v.  Geneva,  100  N.  Y. 

loHce  of  daim  as  conditions  precedent  App.   Div.  25;    Brown  v.  Salt  Lake 

o  action  thereon,  whether  enacted  by  City,  33  Utah,  222;  Steltz  v.  Wausau, 

he   legislature,    or   adopted    by    the  88  Wis.  618;    Daniels  v.  Racine,  98 

ity  as  a  part  ol  its  freeholders'  charter,  Wis.  649. 

\ie  valia   only  so  far  as   they   are  '  Barret  v.  Mobile,  129  Ala.  179; 
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» 

statute,  and  has  no  powers  other  than  those  conferred  upon  it  by 
its  charter  or  by  statute,  it  cannot  waive  the  giving  of  the  statutory 

Forbes    0.    Suffield,    81    Conn.    274;  See  Bemreither  0.   New  York  City, 

Walters    v.    Ottawa,    240    111.    259,  123  N.  Y.  App.  Dhr.  291,  aTd  196 

rev'g   144  ni.   App.  379;    Pardey  0.  N.   Y.   506;    Conway  0.   New  York 

Mechanicsville,   101   Iowa,  266;  Low  City,  139  N.  Y.  App.  Div.  446.   The 

0.  Windham,  75  Me.  113;    Qreenleaf  requirement  that  notice  of  daim  be 

0.  Norridgwock,  82  Me.  62;    Lincoln  presented  for  adjustment  sjdd  investi- 

0.  Grant,   38  Neb.   369;    Reining  0.  gation  within  a  prescribed  period  is 

Buffalo,    102   N.   Y.   20S:    Watts  0.  not  a  statute  of  hmitation  and  is  not 

New  York  City,  133  N.  V.  App.  Div.  affected  by  exceptions  and  disabilities, 

400;    Hiner  0.  Fond  du  Lac,  71  Wis.  e.  g.f  infanc>%  contained  in  the  graeral 

74,   78;    Steltz  '0.   Wausau,   88  Wis.  statutes    of    limitations.      Winter  t. 

618;   Daniels  0.  Racine,  98  Wis.  649,  Niagara  Falls,  190  N.  Y.  198,  re?'g 

650.  119  N.  Y.  App.  Div.  586.    Bui  the 

But  in  Wisconsin,  it  has  also  been  requirement  that  the  action  shall  be 

held  that  where  the  cause  of  action  begun   against   the   city   within  one 

against  the   city    is  not    created   by  year  is  a  limitation  of  the  cause  of 

statute,  but  is  foimded  on  the  com-  action,  and,  although  contained  in  a 

mon  law,  e.  g.,  a  trespass  on  plaintiff's  separate    and    independent   statutory 

property,  the  giving  of  notice  is  not  enactment,  is  subject  to  and  controlled 

essential  to  the  cause  of  action  and  by    the    exceptions    and    disabilities, 

need  not  be  set  forth  in  the  complaint,  e.  p.,  infancv,  contained  in  the  general 

but  must  be  pleaded  by  the  defendant  statute  of  limitations.     McKnight  t. 

by  wav  of  plea  in  abatement.    Bunker  New  York  City,  186  N.  Y.  35,  mg 

0.  Hudson,  122  Wis.  43.  98  N.  Y.  App.  Div.  622.    And  where 

New  York.    In  this  State  there  are  the  cause  of  action  is  the  death  of  the 

charter  and  statutory  provisions  re-  person    injured,    through    the   negli- 

auiring  the  presentation  of  claims  to  gence  of  the  city,  the  provisions  of 

tne  city  council  or  to  the  comptroller  the    general    statute    of    limitatioDS 

or  other  public  official  for  the  pur-  which    suspend    the    running  of  the 

pose   of    investigation  and    prohibit-  statute   of   limitations   until  the  w^ 

mg  the  commencement  of  an  action  pointment    of    an    administrator  are 

until  the  expiration  of  a  specified  pe-  applicable  and  the  special  statutory 

nod  after  presentation.  There  are  other  limitation  does  not   appiv  until  the 

statutory     provisions    which    require  expiration  of  one  year  iUter  the  ap- 

that  actions  for  personal  injuries  aris-  pomtmcnt      of      the      administrator, 

ing  from  the  negligence  of  the  munici-  Crapo  0.  Syracuse,   183  N.  Y.  395; 

pfdity  be  commenced  within  one  year  Conway  0.  New  York  CSty,  139  N. 

after' the  cause  of  action  accrued  and  Y.  App.  Div.  446;  Barnes  r.  Brooklyn, 

that  notice  of  intention  to  commence  22  N.  Y.  App.  Div.  520.    The  aample 

such  action  and  of  the  time  when  and  requirement,     however,    that    before 

place  at  which  the  injuries  were  re-  commencing  an  action  notice  of  claim 

ceived   be    filed   within    six    months  shall  be  ^ven  to  the  city  officials  and 

after  the  cause  of  action  shall  have  the  prescribed  period,  e.  g.,  thirty  davs, 

accrued.     The  requirements  of  these  shall  elapse  thereafter  before  an  action 

different  statutes  are  not  inconsistent  is  begun  does  not  operate  to  suspend 

and  both  statutes  must  be  complied  the  running  of  the  statute  of  limita- 

with.     Curry  0.   Buffalo.   135  N.  Y.  tions.     Dickinson  0.  New  York  City, 

366,  aff'g  57  Hun  (N.  V.),  25.    See  92  N.   Y.   584;    Bemreither  v.  New 

also  Hig^  0.  Albany,  130  N.  Y.  App.  York  City,  123  N.  Y.  App.  Div.  291, 

Div.  276.    These  statutory  provisions  aff'd    196    N.    Y.    506    (disapproTing 

have  a  tuoo-fold  effect.    In  prescribing  Werner  0.  Rochester,  77  Hun  (N.  Y.), 

the  presentation  of  the  notice  of  claim  33). 

and  notice  of  intention  to  sue  to  the        A  statutory  requirement  that  notice 

appropriate   city   officials   they   create  of  claim  and  of  the  time,  place  and 

conditions   precedent   to   the   right   to  manner  in   which    the   injuries  wen 

maintain  an  action.     In  limiting  the  sustained  must  be  g^ven  is  to  be  reft- 

time  within  which  an  action  may  be  sonably  construed  and  a  substantial 

begun  they  are  statutes  of  limitation,  compliance  therewith  is  sufficient.    If 
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notice,^  although  in  some  jurisdictions  it  is  held  that,  by  accepting 
and  acting  on  a  defective  notice,  the  right  to  object  to  the  sufficiency 
of  the  notice  is  waived.* 

Statutes  requiring  notice  of  claim  against  a  city  are  construed, 
unless  otherwise  provided,  to  be  prospective  in  their  operation  only, 
and  do  not  apply  to  claims  arising  after  the  date  of  enactment 
but  before  the  statute  takes  effect.'  In  the  construction  of  these 
statutory  provisions,  it  has  been  held  that  the  requirement  of  notice 
by  any  person  who  receives  any  bodily  injury  or  suffers  any  damage 
to  his  property  through  any  defect  in  a  street  or  through  the  negli- 
gence of  the  city,  does  not  apply  to  the  claim  of  the  executor  or  adr 
ministrator  of  a  party  deceased  for  damages  for  death  through  the 
default  or  negligence  of  the  city.**   It  is  generally  held,  construing 

the  plaintiff  has  failed  to  give  the  verified  and  extent  of  injury  insuffi- 
Dotice  within  the  prescribed  time  by  ciently  stated).  See  contra,  Forsyth 
reason  of  inability  arising  from  his  v,  Oswego,  191  N.  Y.  441,  rev'g  114 
mental  or  physical  condition,  service  N.  Y.  App.  Div.  616;  Purdy  v.  New 
of  the  notice  within  a  reasonable  time  York  City,  193  N.  Y.  521.  in  Ridge- 
after  he  is  able  to  give  it,  is  a  sufficient  way  p.  Kscanaba,  154  Mich.  68,  uie 
compliance  with  the  statute,  and  it  is  court  held  that  to  canstitiUe  a  waiver 
a  question  to  be  decided  by  the  jury  of  the  defect  in  the  notice  the  coimcil 
whether  the  notice  was  given  within  must  be  shown  to  have  had  knowl- 
a  reasonable  time  after  the  termina-  edge  of  the  fact  that  the  notice  was 
Hon  of  the  disabihty.  Walden  v.  defective  and  must  have  taken  action 
Jamestown,  178  N.  Y.  213,  217;  upon  the  merits  of  the  claim.  See  also 
Forsyth  v.  Oswego,  191  N.  Y.  441,  Chamberlain  v,  Saginaw,  135  Mich, 
rev'g  114  N.  Y.  App.  Div.  616.    Suffi-  61,  64. 

ciency  of  service  and  filing  of  notice  of       A    notice    given    pursuant    to    the 

intention  to  sue,  see  Missano  v.  New  statute  cannot  be  amended  at  the  trial 

York  Citv,  160  N.  Y.  123,  133.  by  inserting  the  information  required 

1  Hoyle  V.  Putnam,  46  Conn.  56;  by   the  statute    to   be  stated  m  it. 

Walters  v.  Ottawa,  240  111.  259,  rev'g  Leonard  v.  Bath,  61  N.  H.  67. 
144  111.  App.  379;    Lucas  v.  Pontiac,        •  Montgomery  v.  Shirley,  159  Ala. 

142  III.  App.  470;  Starling  v.  Bedford,  239;   Crim  v.  San  Francisco,  152  Cal. 

94  Iowa,  194;    Himtington  v.  Calais.  279;    Colorado  Springs  v.  Neville,  42 

105  Me.  144;    Blumrich  v.  Highland  Colo.  219;    Broffee  v.  Grand  Rapids, 

Park,  131  Mich.  209;    Hungerford  v,  127  Mich.  89;   Boughner  v.  Bay  City, 

Wavcrlev,  125  N.  Y.  App.  Div.  311;  156  Mich.  193;   Baldwin  v.  Aberdeen, 

Batchelder  v.   White,   28  R.   I.   466.  23  So.  Dak.  636;  123  N.  W.  Rep.  80. 
See  also  Winter  v.  Niagara  Falls,  190        *  Perkins  v,  Oxford,  66  Me.  545, 

N.  Y.  198.  549;    Maylone  v.  St.  Paul,  40  Minn. 

*  Germaine  v.  Muskegon,  105  Mich.  406;  Brown  v.  Salt  Lake  City,  33 
213  (unauthorized  verification  by  at-  Utah,  222.  See  also  Clark  v.  Man- 
tomey);  Canfield  v.  Jackson,  112  Chester,  62  N.  H.  577,  581;  Jewett  r. 
Mich.  120  (question  first  raised  on  Keene,  62  N.  Y.  701.  In  cases  of  death 
motion  for  new  trial);  Oriswold  v.  the  notice  may  be  oiven  by  the  benejfi' 
Ludington,  116  Mich.  401  (lack  of  ciary  to  whom  the  damages  will  accrue 
verification  waived);  Wright  v.  Port-  and  need  not  be  given  by  the  admin- 
land,  118  Mich.  23  (same  point);  istrator.  Carpenter  v.  Rolling,  107 
Foster  v.  Bellaire,  127  Mich.  13  (not  Wis.  559.  Or  the  notice  may  be  given 
itemized  and  not  verified) ;  Davis  v.  by  the  next  of  kin  entitled  to  administer 
Adrian,  147  Mich.  300  (details  of  the  estate,  although  before  appoint- 
daim);  Morlan  v.  Marcellus,  150  ment  as  administrator.  Taylor  v. 
Mich.  400  Oack  of  verification);  Bow-  Wobum,  130  Mass.  494,  497.  Where 
man  v.  Ogden  City,  33  Utah,  196  (not  the  statute  required  notice  of  the  in- 
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the  statutes,  that  infants  are  not  excepted  from  the  operation  of  the 
statutes,  and  that  the  mere  fact  that  the  injured  person  b  an  infant 
is  not  sufficient  to  excuse  failure  to  give  the  statutory  notice.^  On 

jurv  to  be  given  within  three  months  notice  be  ffiven  before  any  "  action  w 

and  the  injured  party  survived  more  tort "  shall  lie,  the  notice  must  be  gpiven 

than  three  months,  but  then  died  as  although  the  claim  is  founded  on  a 

a  result  of  his  injuries  and  had  failed  nuisance  created  by  the  dty.    Stehi 

to  give   notice  of  claim  to  the  mu-  p.  Wausau,  88  Wis.  618.    When  the 

nicipality,    it  was  held,   that,  as  the  statute  requires  notice  as  a  condition 

Iowa    statute    merely    continued    the  precedent  to  an^  action  for  injuries 

cause  of  action  in  the  administrator,  caused  by  the  msufSciency  or  want 

the  failure  of  the  injured  partv  to  ^ve  of  repair  of  a  street,  it  applies  to  an 

the  notice  within  the  prescribed  tmie  action  for  injuries  caused  by  the  failure 

barred  the  claim  of  the  administrator,  of  the  cit}^,  in  constructing  the  street, 

Sachs  V.  Sioux  City,  109  Iowa,  224.  to  make  it  reasonably  safe  for  publie 

In  New  Yorky  it  appears  to  be  held  travel.  Ziegler  v.  West  Bend,  102 
that  the  claim  for  injuries  resulting  in  Wis.  17.  A  statute  requiring  notice 
death  only  accrues  upon  the  appomt-  of  claim  for  ''injuries"  was  construed 
ment  of  an  executor  or  administrator,  as  appl3dng  to  claims  for  injuiiea  to 
and  that  notice  given  within  the  pre-  property,  as  well  as  to  claims  for  in- 
scribed time  after  such  appointment  is  juries  to  the  person.  Nichob  t. 
sufficient.  It  must,  however,  be  noted  Miimeapolis,  30  Minn.  545. 
that  the  statute  which  confers  the  The  service  of  a  complaint  in  an 
right  of  action  for  injuries  resulting  action  within  the  time  prescribed  for 
in  death  only  authorizes  the  suit  to  notice  cannot  be  accepted  as  an  equivar 
be  brought  within  two  years  and  the  lent,  or  as  a  substitute  for  the  statutofj 
claim  for  injuries  resulting  in  death  notice.  Forbes  v.  Suffield,  81  Conn.  274, 
must,  therefore,  be  brought  within  sed  qucere;  Erford  v.  Peoria.  229  DL 
that  time,  whether  an  administrator  546;  Curry  v.  Buffalo,  135  N.  Y.  306. 
be  appointed  or  not.  See  Crapo  v.  But  compare  Jacobs  v.  St.  Joseph,  127 
Syracuse,  183  N.  Y.  395;  Barnes  v.  Mo.  App.  669. 
Brooklyn,  22  N.  Y.  App.  piv.  520.  Notice  by  whom  given:    In  Reed  f. 

Statutes    imposing   special    limita-  Madison,  83  Wis.   171,   179,  a  oom- 

tion  on  claims  against  cities,  or  re-  plaint  in  an  action  by  a  father  for 

quiring  notice  of  claims  for  injuries  damages   sustained   by   him  through 

received  from  any  defect,  or  want  of  the  loss  of  the  services  of  his  infant 

repair,  or  obstruction  of  any  street  or  child,  who  was  injured  throudi  the 

highway,    have   in    some    cases   been  negligence  of  the  city,  was  held  to  be 

construed  as  applying  only  to  causes  sufficient  notice,  when  served  within 

of  action  growing  out  of  defects  in  the   prescribed   period,    for  the  {mu^ 

public  ways  as  such,  and  with  regard  p<^es  of  a  subsec^ucnt  action  by  the 

to  their  usefulness  and  safety  for  pur-  child  to  recover  his  damages.    But  in 

poses  of  travel,  and  as  having  no  ap-  McKeague  v.   Green   Bay,   106  Wis. 

plication  to  claims  arising  from  other  577,    the    preceding   case  -was  ovct^ 

causes,  e.  g.,  from  injuries  or  damages  ruled  and  it  was  held  that  where  separ 

sustained  in  the  construction  of  the  rate  and  distinct  claims  may  arise  out 

street.     Pye   v.   Mankato,   38   Minn,  of  the  same  accident,  the  notice  of  the 

536;    Moran  v.   St.   Paul,   54   Minn,  accident  must  show  that  it  is  pven  on 

279;    Melntee  v.  Middletown,  80  N.  behalf  of  the  plaintiff  in  the  particular 

Y.    App.     Div.    434;     Giuricevic    v.  action.    Hence,  a  notice  which  stated 

Tacoma,  57  Wash.  329:  106  Pac.  Rep.  that  the  wife  would  claim  satisfaction 

908.     It  has  been  held  that  a  statute  for  her  injuries  was  held  not  to  be 

which  requires  notice  of  injury  aris-  available  to  the  husband  to  support 

ing  from  any  defect  in  a  street,  is  not  an   action   by   him   for  his  damago 

applicable   to   an   action  founded  on  through  the  injuries  to  his  wife, 
nuisance  created  by  the  positive  act        *  Morgan  v.  Dee  Moines,  60  Fed. 

of  the  city's  agent,  such  as  leaving  a  Rep.  208;   Madden  p.  Springfield,  131 

large    wooden    roller    in    the    street.  Mass.    441;   Davidson   v.    Muskegon, 

Hughes  V.  Fond  du  Lac,  73  Wis.  380.  Ill    Mich.   454;     Winter  v,  Niagjn 

But  when  the  statute  requires  that  Falls,  190  N.  Y.  198,  rev'g  119  N.  Y. 
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the  question  whether  physical  or  mentai  incapacity  arising  from  the 
accident,  is  sufficient  to  excuse  the  giving  of  the  statutory  notice 
within  the  prescribed  time,  the  decisions  are  not  in  harmony.  In 
some  cases  it  is  held  that  physical  inability  to  give  the  notice  con- 
tinuing during  the  prescribed  period,  is  not  a  sufficient  excuse.^ 
But  in  other  jurisdictions,  physical  inability  to  give  the  notice,  when 
such  disability  results  from  the  accident,  is  sufficient  to  excuse  a 
fulure  to  comply  with  the  requirements  of  the  statute  as  to  the  time 
of  service,  if  the  notice  be  given  inmoLcdiately  upon  the  termination  of 
the  disability  or  within  a  reasonable  time  thereafter.^  And  in  some 
cases,  express  provision  is  made  by  statute,  excusing  failure  to  com- 
ply with  the  statute  by  reason  of  the  physical  disability  of  the 
person  injured.' 

The  provisions  of  the  statute  prescribing  the  terms  and  contents  of 
the  notice,  such  as  the  time  and  place  of  the  accident,  the  nature  of 
the  injury,  the  defect  in  the  street  or  highway,  or  the  cause  of  the 
injury,  miist  be  substantially  complied  toith;  otherwise,  the  condition 
precedent  to  the  right  to  maintain  the  action  has  not  been  performed, 
and  the  action  will  not  lie.  It  is  impossible  in  the  present  treatise 
to  critically  examine  the  numerous  decisions  of  the  courts  on  these 

App.  Div.  586.    An  infant  may  sign  disability.    Walden  v.  Jamestown,  178 

ana  verify  the  statutory  notice.    Dono-  N.  Y.  213, 217:  Forsyth  v.  Oswego,  191 

van  V.  Oswego,  42  N.  Y.  App.  Div.  N.  Y.  441,  rev'g  114  N.  Y.  App.  Div. 

539.    The  fcUheTf  as  natural  guardian  616;  Bom  v.  Spokane,  27  Wash.  719. 
of  his  infant  child,  may  give  notice  of        *  Canterbury  v.  Boston,  141  Mass. 

injury  to  his  child  and  claim  therefor.  215;   May  v.  Boston,  150  Mass.  517 

Taylor   v.   Wobum,    130   Mass.   494,  Carberry  v.   Sharon,    166   Mass.   32 

497;    Reed  t;.  Madison,  83  Wis.  171,  Saunders  v,  Boston,   167  Mass.  595 

179.     Notice  may  be  given  by  the  Barclay   v,   Boston,    173   Mass.   310 

legally  appointed  guardian  of  an  in-  Stoliker  v.  Boston,  204  Mass.  522. 
fant.     Stoliker  v.  Boston,  204  Mass.        When  the  statute  expressly  recog- 

522.  nizes  physical  inability  as  sufficient  to 

*  Schmidt  v.  Fremont,  70  Neb.  577;  excuse  a  compliance  with  its  require- 
McCollum  V,  South  Omaha,  84  Neb.  ments,  the  inaction  of  the  lather,  or 
413  (unconscious  from  accident  for  other  nearest  relative  of  the  person  in- 
twenty  days);  Ellis  v.  Kearney,  80  jured,  before  his  legal  appointment  as 
Neb.  51.  Failure  to  give  notice  of  guardian  does  not  affect  or  impair  the 
the  occurrence  of  the  accident  was  right  of  the  injured  person  to  recover, 
held  not  to  be  excused  by  the  fact  that  Stoliker  v.  Boston,  204  Mass.  522.  As 
the  injured  person  had  no  suspicion  or  to  the  nature  and  extent  oj  the  disability ^ 
knowledge  of  his  injury  until  after  the  which  is  required  to  excuse  failure  to 
time  for  giving  notice  had  expired,  give  notice  under  an  express  statutory 
Crocker  v.  Hartford,  66  Conn.  387.  provision  therefor,  see  May  v.  Boston, 

*  Webster  v.  Beaver  Dam,  84  Fed.  150  Mass.  517;  Saunders  v.  Boston, 
Rep.  280;  Walden  v.  Jamestown,  178  167  Mass.  595;  Barclay  v,  Boston.  173 
N.  Y.  213,  217;  Forsyth  v,  Oswego,  Mass.  310.  When  there  is  evidence 
191  N.  Y.  441,  rev'g  114  N.  Y.  App.  tending  to  establish  disability,  the 
Div.  616.  (question    whether    the    plaintiff    was 

It  is  for  the  jury  to  decide  whether  incapacitated  from  giving  the  notice 
the  notice  was  given  within  a  reason-  should  be  left  to  the  jury.  Saunders 
able  time  after  the  termination  of  the  v.  Boston,  167  Mass.  596. 
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subjects,  and  the  practising  lawyer  b  referred  to  the  cases  dted  in 
the  notes  which  will  illustrate  the  rules  laid  down  by  the  courts  on 
these  points.^ 

^  Sufficiency  of  notice:  See  generally        Whether    the    notice     sufficientl^r 

Landey  v.  Augusta,  118  Ga.  590,  600;  describes  the  place  of  the  accident  u 

Smith  V.  Elberton,  5  Ga.  App.  286;  ordinarily  a  question  for  the  court; 

Pittsburgh,  C.,  C.  &  St.  L.  R.  Co.  v,  whether  the  damages  or  injuries  were 

Chicago,  242  111.   178,   aff'g  144  111.  received    at    the    place    described   is 

App.   293;    Owen   v.   Ft.    Dodge,   98  ordinarily  a   question    for    the   jury. 

Iowa,  281;   Harrison  v.  Albia  Uowa),  Robin  v.  Bartlett,  64  N.  H.  426.    It 

122  N.  W.  Rep.  816;   Schnee  v.  Du-  has    been    held    that    the    question 

buque.   122  lowa^  459;   Boughner  v.  whether  the  notice  stated  the  "exMd 

Bay  City,  156  Mich.  193;   Hawley  v.  place''  where  the  injury  was  sustained 

Saranac,   157  Mich.  70;    Knudsen  v.  should  on  the  facts  of  the  case  be  re- 

Muskegon,  158  Mich.  185;    Lyons  v.  garded  as  a  question  of  fact,  to  be 

St.  Joseph,  112  Mo.  App.  681;  Carson  aetermined  by  the  trial  court.    Home 

V.  HastmgR,  81  Neb.  681;    Sheehy  v.  v.  Rochester,  62  N.  H.  347;    Carr  r. 

New  York  City,  160  N.  Y.  139,  rev'g  Ashland,  62  N.  H.  665,  669;   Currier 

29  N.  Y.  App.  Div.  263;  Purdy  v.  New  v.  Concord,  68  N.  H.  294.    Where  the 

York  City,  193  N.  Y.  521;   Scheer  v,  original  notice  did  not  fully  state  the 

Perry,  119  N.  Y.  App.  Div.  606;  Ellis  place  and  cause  of  the  plaintiffs  injury. 

p.  Seattle,  47  Wash.  578.  the  court  held  that  a  supplemental 

Place  of  accident:   Biesiegel  r.  Sey-  statement  served  in  reply  to  a  request 
mour,  58  Conn.  43;   Wood  v.  Stafford  of    the  dcitv    for    further    particulars 
Spring,  74  Conn.  437;   Judd  v.  New  either  cured  the  omission  or  justified 
Britain,    81    Conn.    300;     Pueblo    v,  the  jury  in  finding  that  in  giving  the 
Babbitt,  47  Colo.  596;  108  Pac.  Rep.  notice  there  was  no  intention  to  mia- 
175;    Denver  v.  Barron,  6  Colo.  App.  lead  and  that  in  fact  the  defendant 
72;    Lucas  v.  Pontiac,  142  111.  App.  city    was    not    misled.      Winship   v. 
470;    Wikel  v.  Decatur,  146  111.  App.  Boston,    201    Mass.    273,    275.    Tlie 
51;  Rusch  v.  Dubuque,  116  Iowa,  402;  description  of  the  Tplace  of  the  accident 
Buchmeier  v.  Davenport.^   138    Iowa,  in  the  notice  cannot  be  aided  by  oral 
623;     Sollenbarger    v,    Lineville,    141  proof  that  the  municipal  authorities 
Iowa,  203;  Harrison  v.  Albia    (Iowa),  were  verbally  advised  of  the  precise 
122  N.  W.   Rep.   816;    Cook  v.  To-  place    of    accident.      SoUenbarger  v. 
peka,  75  Kan.  534;   Larkin  v.  Boston,  Lineville,    141    Iowa,    203;    Shea  o. 
128  Mass.  521;   Lowe  v.  Clinton,  133  Howell,  132  Mass.  187;    Maloney  p. 
Mass.  526;  Lyman  t^.  Hampshire,  138  Cook,  21  R.  I.  471.    See  also  Trost  p. 
Mass.  74;    Barribeau  &.  Detroit,  147  Casselton,  8  N.  Dak.  534;    Underbill 
Mich.  119;    Williams  v.  Lansing,  152  v.  Washington,  46  Vt.  767,  771;  Sowle 
Mich.  169;  Harder  v.  Minneapolis,  40  v,  Tomah.  81  Wis.  349,  353.    But  coin- 
Minn.  446;  Lincoln  v.  O'Brien,  56  Neb.  pare  Cook  v.  Topeka,  75  Kan.  534. 
761;   Carr  v.  Ashland,  62  N.  H.  665;        Svfficiency  of  notice.    Time  of  ao- 
Home  V.  Rochester,   62  N.  H.  347;  cident:  Shaw  v.  Waterbury,  46  Conn. 
Davis   V.    Rumney,    67    N.    H.    591;  263;  Lilly ».  Woodstock,  59  Conn.  219, 
Beyer  v.  North  Tonawanda,  183  N.  Y.  224;  Gardner  v.  New  London,  63  Conn. 
338;    Purdy  v.  New  York  City,   193  267;  Ommette  ».  Chicago,  242  111.  501 
N.  Y.  521;  Lee  t>.  Greenwich,  48  N.  Y.  Lucas  v.  Pontiac,  142  111.  App.  470 
App.  Div.  391;   McDowell  v.  Auburn,  Marcotte  v.   Lewiston,   94   Me.   233 
126  N.  Y.  App.  Div.  173,  aff'd  197  Canter  r.  St.  Joseph,  126  Mo.  App. 
N.  Y.  529;    Werner  v.  Rochester,  77  629;    Werner  v,  Rochester,   77  Hun 
Hun  (N.  Y.),  33,  aff'd  149  N.  Y.  563;  (N.  Y.),33,  aff'dl49N.  Y.563;  Batch- 
Maloney  v.  Cook,  21  R.  I.  471;   Hoi-  elder  v.  White,  28  R.  I.  466;    Bell  t. 
comb  V.  Danby,  51  Vt.  428;   White  v.  Spokane,    30    Wash.    508;     King   t. 
Stowe,  54  Vt.   510;    Connor  v.  Salt  Spokane,  52  Wash.  601. 
Lake  City,   28   Utah,   248;   Piper  v.        Svfficiency    of    notice.     Nature    a/ 
Spokane,  22  Wash.  147;   Hammock  v.  injury:  Tuttlet;.  Winchester,  50  Conn. 
Tacoma,  40  Wash.  539;    Mulligan  v,  496,    500;    Brown   v,   Southbury,   53 
Seattle,  42  Wash.  264;  Ellis  v.  Seattle,  Conn.  212;    Biesiesel  v.  Seymour,  58 
47  Wash.  578;   Horton  v.  Seattle,  53  Conn.  43;  Lilly  v.  Woodstock,  59  Conn. 
Waah.  316.  219,  223;   Manning  v.  Woodstock,  59 
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§  1614.    Legislative  Restriction  of  Remedies  against  Municipali- 
.  —  A  statutory  requirement  that  a  claim  or  demand  shall  be 


Oonn.  224;  Dean  v.  Sharon,  72  Conn,  any  inaccuracy  or  insuffidencv  of  the 
687;  Wood  v,  Stafford  Springs,  74  statement  of  the  injuries  and  the  cause 
Onm.  437,  441;  Denver  v,  Barron,  6  thereof  will  not  render  the  notice 
Ck>lo.  App.  72;  Fairfield  v.  Sechrest,  invalid  "provided  it  is  shown  that  there 
136  III.  App.  8:  Low  v.  T^mdham,  75  was  no  intention  to  mislead  and  that 
Me.  113;  Wadleigh  v,  Mt,  Vernon,  75  the  party  entitled  to  notice  was  not 
Me.  70;  Lord  v,  Saco,  87  Me.  231;  in  fact  misled  thereby."  See  Canter 
Goodwin  tr.  Gardiner,  84  Me.  278;  bury  v.  Boston,  141  Mass.  215;  Car- 
Joy  p.  York,  99  Me.  237;  Spear  v.  berry  v,  Sharon,  166  Mass.  32.  The 
Weetbrook,  104  Me.  496;  Ridgeway  court  may  submit  to  the  jury  the 
f.  Escanaba,  154  Mich.  68;  Haney  v.  question  whether  the  city  was  misled 
I^ckney.  155  Mich.  656;  Jacobs  tr.  bv  the  inaccuracies  of  the  statement. 
St.  Joseph,  127  Mo.  App.  669;  Bemis  Norwood  v.  Somerville,  159  Mass.  105. 
f.  Omana,  81  Neb.  352;  Robin  v.  Where  the  siatemerUa  in  the  notice  are 
Bartlett,  64  N.  H.  426;  Noble  v.  inaccurate,  the  question  whether  the 
Pcntsmouth,  67  N.  H.  183;  Bom  v.  notice  was  or  was  not  prepared  for  the 
Spokane,  27  Wash.  719;  Durham  v,  purpose  of  misleading  and  whether 
^okane,  27  Wash.  615;  Horton  v.  the  city  authorities  were  or  were  not 
Seattle,  53  Wa^.  316.  misled,   are   questions   for  the  jury. 

Name    of   phyeician:     Graham    v.  Pueblo  v.  Babbitt,  47  Colo.  596;   108 

Rockford,  238  III.  214,  aff'g  142  111.  Pac.  Rep.   175.     A  recovery  cannot 

App.  306.  be  had  by  reason  of  a  defect  other  than 

whether    the    injury    received    is  that  specified  in  the  notice.    Olcott  v, 

n^fidenUy   described    is    ordinarily    a  St.   Paul,   91    Minn.   207.     See   also 

question  to  be  determined  at  the  trial  Diamond  Rubber  Co.  v.   Harryman, 

as  a  fact.    Robin  v.  Bartlett,  64  N.  H.  41  Colo.  415.     Although  the  statute 

426.  requires  the  claimant  to  specify  the 

Notice — Defect  in  Street;  Cause  of  compensation  demanded,  the  claimant 
injury:  Shaw  v.  Waterbury,  46  Conn,  b  not  concluded  by  the  amount  stated. 
26^3;  Manning  v.  Woodstock,  59  Conn.  He  may  recover  his  actual  deumages. 
224;  Lilly  v.  Woodstock,  59  Conn.  Wyandotte  v.  White,  13  Kan.  191; 
219,  223;  Dean  v,  Sharon,  72  Conn.  Reed  v.  New  York  City.  97  N.  Y.  620; 
667;  Breen  v.  Cornwall,  73  Conn.  309;  Terryll  v.  Faribault,  84  Minn.  341. 
Wood  V.  Stafford  Springs,  74  Conn.  See  also  Minick  v.  Troy.  83  N.  Y.  514. 
437;  Denver  v.  Bacon,  44  Colo.  166;  Signature  held  not  to  be  essentiid  to 
Denver  v.  Barron,  6  Colo.  App.  72;  the  validity  of  the  notice.  Neeley  v. 
Denver  v.  Bradbury,  19  Colo.  App.  Mapleton,  139  Iowa,  582.  The  suf- 
441;  Stoors  v,  Denver,  19  Colo.  App.  ficiency  of  the  notice  held  to  be  a 
159;  Neeley  v.  Mapleton,  139  Iowa,  Question  of  law  to  be  determined  by 
582;  Giles  v.  Shenandoah,  111  Iowa,  tne  court.  Denver  v.  Barron,  6  Colo. 
83;  Noonan  p.  Lawrence,  130  Mass.  App.  72,  77.  A  notice  mailed  within 
161:  Miles  v,  Lynn,  130  Mass.  398;  the  prescribed  period  but  not  received 
Spellman  v,  Chicopee.  131  Mass.  443;  by  the  local  authorities  until  after 
Madden  v.  S^^ngnela,  131  Mass.  441 ;  that  period  had  elapsed  was  held  imder 
Kandelin  v.  Ely,  110  Minn.  55;  124  the  statute  to  be  msuflicient.  Chase 
N.  W.  Rep.  449:  Mears  v.  Spokane,  22  v.  Surry,  88  Me.  468. 
Wash.  323;  Falldin&.  Seattle,  50  Wash.  Where  the  statute  required  that 
561;  Hase  v.  Seattle^  1  Wash.  174;  notice  should  be  served  on  ^' one  of  the 
Horton  v.  Seattle,  53  Wash.  316;  Van  municipal  officers"  the  court  held  that 
Frachen  v.  Fort  Howard,  88  Wis.  570.  the  mayor  and  aldermen  were  the 
Whether  a  misdescription  of  the  officers  of  a  city;  that  the  city  clerk 
defect  in  the  highway  which  caused  was  not  an  officer,  and  that  service  on 
the  injury  was  intended  to  and  did  the  city  clerk  was  insufficient.  Hunt- 
mislead  the  city  officers  so  as  to  defeat  ington  v,  Calais,  105  Me.  144.  But  pee 
plaintifTs  cause  of  action  was  held  to  to  the  contrary,  Durham  v,  Spokane, 
De  a  question  for  the  jury.  Bemdt  v.  27  Wash.  615,  where  it  was  held  that 
Cudahy^  141  Wis.  457.  the  service  on  the  city  clerk  was  suf- 

In  Massachusetts,  it  is  provided  that  ficient    under    the    statute    there    in 
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presented  to  the  municipality  for  audit  and  adjustment  may,  under 
the  decisions,  be  imposed  not  only  in  the  case  of  claims  for  torts  but 
also  in  the  case  of  claims  founded  upon  corUract,^  and  it  has  been 
held  in  Wisconsin  that  charter  provisions  to  the  effect  that  the 
council  shall  have  power  to  audit,  adjust  and  allow  all  claims  and 
demands  of  every  nature  against  the  city;  that  no  action  shall  be 
maintained  by  any  person  against  the  city  upon  any  daim  or  de- 
mand unless  such  person  shall  have  first  presented  such  daim  or 
demand  to  the  council  for  audit  and  adjustment;  and  that  the  de- 
termination of  the  council,  disallowing  in  whole  or  in  part  any  sudi 
claim  or  demand,  shall  be  final  and  conclusive  and  a  perpetual  bar 
to  an  action  in  any  court  founded  upon  such  daim  or  demand,  un- 
less an  appeal  shalj  be  taken  within  a  prescribed  time  from  the 
decision  and  determination  of  the  coimcil,  or  unless  the  council 
shall  consent  and  agree  to  the  commencement  of  an  action  by  the 
claimant  against  the  city  or  refuse  to  act  upon  such  daim  or  demand, 
is  valid  legislation,  and  that  an  action  cannot  be  begun  agamst  the 
city  or  the  claim  enforced  in  any  maimer  except  that  prescribed  by 
the  statute.^ 

question.    Statute  requiring  notice  of  ing  of  street  in  front  of  abutter's  lot); 

claim  for  personal  injury  to  be  pre-  Seegar    v.    Ashland,    101    Wis.  515 

sentefl  to  mayor  and  conmion  coimcil  (damages  by  mob) ;   Morgan  v.  Rhm^ 

for  audit  and  allowance  held  to  be  lander,  105  Wis.  138  (personal  injaiia 

sufficiently  complied  with  when  notice  throu^  defective  ddewalk);  OahkoA 

of  claim  was  presented  to  and  filed  Waterworks  Co.  t^.  Odikosh,  106  Wis. 

with  the  city  auditor  within  the  sped-  83  (action  for  rental  of  fire  hydnnta); 

fied  time.     Grand  Forks  v,  Allman,  O'Donnell  v.  New  London,  113  Wis. 

153  Fed.  Rep.  532.    See  to  the  same  292    (negfigently    flooding   lands  by 

effect,  Pyke  v.  Jamestown,  15  N.  Dak.  damming  stream);   Morrison  v.  Eao 

157.    Sufficiency  of  service  on  head  of  Claire,  115  Wis.  538  (personal  iniuiiei 

law  department  of  city  or  chief  assist-  from   defective   sidewalk);    Appletoo 

ant.    See  Beatty  v.  Detroit,  137  Mich.  Waterworks    Co.    v.    Appleton,   136 

319,  325;  Abbott  v.  Detroit,  150  Mich.  Wis.  395,  401  (claim  for  water  suppHr)- 

245;    McAuliff  v.  Detroit,  150  Mich.  It  was  at  first  held  that  an  actioo 

346.     Notice  given  by  an  agent,  is  suf-  might  be  brought  notwithstandiDf  tbc 

ficient  although  not  expressly  author-  statute  referred  to  in  the  text,  if  do 

ized    by    statute.      Ayer   v.    Somers-  claim  were  presented  to  (he  council, 

worth,  66  N.  H.  476.  and  that  the  bar  of  the  charter  pro- 

^  Reining  v.  Buffalo,  102  N.  Y.  308;  vision  only  applied  when  the  cuiffl 

Philomath  v.  Ingle,  41  Oreg.  289.  had  been   presented   to  the  coundL 

«  Watson  V,  Appleton,  62  Wis.  267;  Sheel  r.  Appleton,  49  Wis.  125.   But 

Koch  V.  Ashlana,  83  Wis.  361,  362  this  decision,  so  far  as  it  pefmittcd 

(personal  injuries  from  defective  side-  the  court  to  take  jurisdiction  wfaeu  no 

walk);   Drinkwine  v.   Eau  Claire,  83  claim   was   presented,    was  expreob 

Wis.  428;   Von  Frachen  r.  Fort  How-  overruled  in  Telford  r.  Ashland,  IW 

ard,   88   Wis.   570   (personal  injuries  Wis.  238,  which  holds  that  the  court 

caused  by  defective  sidewalk) ;  McCue  can  only  acquire  iurisdiction  over  tta 

V.  Waupun,  96  Wis.  625  (injuries  to  claim  by  an  appeal  in  the  manner  ptf^ 

city  employee  through  defective  appU-  vided  by  the  statute,  and  that  a  deur* 

ances) ;    Mason  v.  Ashland,  98  Wis.  mination  bv  the  court  of  the  claim  ii 

540  (salary  of  police  officer);   Telford  barred  if  there  is  a  ffldlure  to  app^ 

V.  Ashlanci,  100  Wis.  238  (illegal  grad-  within  the  prescribed  time. 
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And  these  views  have  been  affirmed  by  the  Supreme  Court  of 
the  United  States.  In  an  action  to  recover  water  rents  under  a 
contract  made  prior  to  the  adoption  of  charter  provisions  to  the 
above  effect,  but  upon  a  claim  which  accrued  after  these  charter 
provisions  were  adopted,  the  Supreme  Court  of  the  United  States 
held  that  the  provisions  of  the  charter  were  only  reasonable  regu- 
lations for  the  protection  of  the  city  against  unnecessary  litigation, 
that  they  affected  the  remedy  and  not  the  substantial  cause  of 
action,  and  that  they  did  not  impair  the  obligation  of  any  con- 
tract by  depriving  the  creditor  of  his  remedy,  although  the  time 
allowed  for  appeal  was  only  twenty  days  and  the  claimant  was 
required  to  give  bond  to  secure  the  costs  as  a  condition  of  being 
permitted  to  take  and  prosecute  the  appeal.^ 

§  1615  (938).  Implied  Assumpsit.  —  Municipal  corporations  are 
liable  to  actions  of  implied  assumpsit.  The  principles  governing 
such  liability  have  already  been  referred  to.^  Some  additional 
illustrations  of  the  subject  may  be  here  appropriately  noticed. 
Thus,  if  the  officers  or  agents  of  a  municipal  corporation,  acting 
under  ordinances  which  are  void,  make  sales  and  deeds  of  corporate 
property,  which  pass  no  right  to  the  purchaser,  and  can  never 
ripen  into  a  title,  and  receive  the  purchase-money,  and  place  the 
same  in  the  treasury  of  the  corporation,  which  appropriates  the 
money  to  its  own  use,  by  virtue  of  ordinances  or  resolutions  legally 
adopted,  the  purchaser  may  recover  back  the  purchase-money,  and, 
the  sale  being  void,  he  need  not  make  or  tender  a  reconveyance 
before  bringing  his  action.^    So  a  bona  fide  purchaser  from  a  city 

>  Oahkosh  Waterworks  Co.  v.  Osh-  in  an  interesting  series  of  c%ses  known 
kosh,  187  U.  S.  437,  aff'g  109  Wis.  208.   as  the  "City  Slip  Cases."    Ante,  i  994; 

*  Ante,  §§  793-799,  1610;  Clark  v,  McCracken  v.  San  Francisco,  16  Cal. 
Saline  County,  9  Neb.  516,  approving  591 ;  Grogan  v.  San  Francisco,  18  Cal. 
text;  Norway  Dist.  Tp.  v.  Clear  Lake  590;  Pimental  v.  San  Francbco,  21 
Dist.  Tp.,  11  Iowa,  506,  and  cases  Cal.  351,  where  Mr.  Chief  Justice 
cited;  Lemington  v.  Blodgett,  37  Vt.  Fidd  reviews  the  previous  cases,  and 
215;  Sangamon  County  v.  Springfield,  sums  up  the  propositions  they  estab- 
63  111.  66;  Hathaway  v.  Cincinnatus,  lish.  The  "City  Slip  Cases"  and  the 
62  N.  Y.  434;  Parsons  v.  Monmouth,  author's  reference  to  them  are  com- 
70  Me.  262,  approving  text  and  notes;  mented  on  and  approved  by  Prof. 
Nashville  v,  Toney,  10  Lea,  643;  Bill-  Pomeroy  in  his  Leffiatative  and  Judicial 
ings  V.  Monmouth,  72  Me.  174;  Bel-  Work  of  Justice  Fidd,  pp.  30-32.  See 
fastNat.  Bank©.  Stockton,  72  Me.  522;  to  the  same  effect,  nice  v.  Ashland 
Bodewigr.  Port  Huron,  141  Mich.  564;  County,  114  Wis.  130.  See  also 
Central  Bitulithic  Pav.  Co.  v.  Mt.  Satterlee  v.  San  Francisco,  23  Cal.  214; 
Clemens,  143  Mich.  259;  Wood  v,  Herzo  v,  San  Francisco,  33  Cal.  134. 
Kansas  City,  162  Mo.  303;  Valley  In  this  last  case  the  principle  stated 
Falls  Co.  V.  Taft,  27  R.  I.  136.  above  was  reafltotied,  out  it  was  held 

»  The  principle  stated  in  the  text  that  the  city  would  not  be  liable 
was  settled  after  great  consideration,  8impl}r  by  reason  of  the  receipt  and 
by  the  Supreme  Court  of  Califomia,  retention  of  the  money  by  its  officers 
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corporation  of  its  bonds  which  are  apparently  valid  but  which  are 
wholly  void  may,  it  has  been  held,  recover  back  from  the  dty  the 
money  paid,  as  upon  a  failure  of  consideration;  and  in  such  case, 
the  bonds  being  void,  it  was  also  held  not  to  be  necessary  for  the 
plaintiff  to  offer  to  return  them  before  bringing  suit,  it  being  suffi- 
cient to  produce  them  at  the  trial  to  be  surrendered.^  Where  two 
municipal  corporations  are  jointly  and  equally  bound  to  keep  a 

or  the  treasurer;    that  an  appropria-  ante,  §  792,  note.    The  case  of  Wood 

tion  by  the  city  is  necessary,  which  v.  Louisiana,  5  Dillon  C.  C.  R.  122, 

could  only  be  oy  a  valid  ordinance;  a£5rmed  102  U.  S.  294,  holds  a  citj 

and   henoe   where   the   appropriation  liable  under  the  special  drcumstances 

was  by  virtue  of  an  ordinance  which  for  the  consideration  received  for  bonds 

was    void,    because    not    passed    as  issued  ultra  vires,  upon  reasoning  thst 

required  by  the  charter,  tne  city  is  in  like  cases  must  everywhere  secure 

not  liable,  even  if  the  money  has  been  professional  approval.    The  Supreme 

applied  in  payment  of  its  debts.    This  Court  in  substance  said:  Where  aofy 

last  decision  was  participated  in  by  has  atUhority  to  borrow  money  and  puts 

part  of  the  court  only,  and  it  is  not  into  the  hands  of  a  broker  bonds  which 

clear  to  our  mind  that  it  does  not  lay  are  invalid  by  virtue  of  misrepresen- 

down  too  strict  a  rule  as  to  the  neces-  tations  upon  their  face,  but  which  are 

sity  of  a  vaUd  ordinance  to  constitute  apparently  valid,  and  they  arc  sold,  ^ 

such  an  appropriation  or  conversion  of  the  proceeds  are  received  by  the  city, 

the  monev  as  wiU  make  the  citv  Uable  the    transaction    is    a    borrowing  of 

to  refund.    See  DiU  v.  Wareham,  7  money  by  the  city   notwithstamiing 

Met.  (Mass.)  438;  ante,  §  793.  the  purchaser  was  ignorant  of  the  fact 

As  to  Uahility  of  coxTNTiES  on  implied  that  he  was  dealing  with  the  city: 
contract,    Alton   v.    Madison   County  and  he  may  disregara  the  bonds,  and 
(pauper),    21    111.    11.5;     Wolcott    v,  maintain  his  action  for  the  money  paid. 
Lawrence  County  (denying  such  liar  See     also     Cause    v,    Clarksvule,    5 
bility  under  statute  of  Missouri),  26  Dillon  C.  C.  R.  165.     Under  drcum- 
Mo.  272;  Aldrich  v.  Londonderry  (pau-  stances  it  has  been  held  that  a  dty 
per),  5  Vt.  441;   17  Vt.  79,  447;   Le-  was  not  liable  to  pay  money  received 
nigh    County    v.    Kleckner    (erecting  and  used  for  its  benefit  on  securities 
countv  bridge),  5  Watts  &S.  (Pa.)  181;  issued  without  authority.    Kelley  v. 
post,  (§  1638,  1640;  Sangamon  County  Lindsey,  7  Gray  (Mass.),  287;   Aga- 
v.   Springfield,   63   111.   66;    Clark   v.  wam  National  fiank  v.  South  Hadley. 
Saline  County,  9  Neb.  516;    s.  c.  21  128    Mass.    503;     Railroad    National 
Neb.  L.  J.  378.     Instance  of  implied  Bank  v.  Lowell,  109  Mass.  214.    See 
assumpsit  on  the  part  of  a  county,  for  also    chapter    iv.    on    Constitutional 
the  use  of  a  room  belonging  to  the  Limitations  on   the   power   to  incor 
plaintiff,  by  the  county  treasurer,  for  Debt,  §§  190-215,  where  the  effect  of 
nis   ofifice,    with   the   knowledge   and  constitutional  and  statuiary  limitations 
consent  of  the  county  commissioners,  upon  the  amount  of  indd)ledn€ss  of  pub- 
Butler  V.  Neosho  County,  15  Kan.  178.  lie    and    municipal    corporations,    as 
Distinguished  from  Neosho  County  v,  respects  their  liability  on  implied  as 
Stoddard  (furnishing  court-house),  13  well  as  express  contracts,  is  considered. 
Kan.  207,  where  there  was  no  consent  The  cases  on  the  subject  of  the  implied 
of  the  commissioners.     Where  an  order  liability  of  municipal  corporations  in 
of  record  is  made  authorizing  a  person  respect  of  the  consideration  of  bonds 
named  to  purchase  property  for  public  issued  without  lawful  authority,  run 
use  at  a  specified  price,  such  person  is  on  nice  lines  of  distinction,  ana  exact 
not  authorized  to  purchase  at  a  higher  a  critical  reference  in  each  instance  to 
price  than  that  named,   and  cannot  the  provisions  of  the  Constitution  and 
recover  for  an}'  excess  expended  by  enabling  statutes,  and  to  the  circum- 
him.    Jackson  Countv  v.  Applewhite,  stances  under  which  and  purposes  for 
62  Ind.  464;  Moon  v.  Howard  County,  which  the  bonds  were  issued,  and  the 
97  Ind.  176.  uses   to   which   the    money   rccei\'ed 

^  Paul    v.   Kenosha,  22  Wis.  266;  therefor  was  applied.     See  ante,  i  209. 
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bridge  in  repair,  and  there  is  a  recovery  for  a  neglect  of  this  duty 

by  a  traveller  against  one  of  the  corporations,  it  may  recover  con- 
tribution from  the  other.^ 

§  1616  (939).  ActioDB  to  recover  back  Illegal  Taxes.  —  An  im- 
portant class  of  actions,  in  form  ex  contractu,  remains  to  be  noticed. 
We  refer  to  actions  against  municipal  corporations  to  recover  back 
money  paid  to  them  for  taxes.  They  are  usually  brought  in  assumpsit 
for  money  had  and  received,^  and  are  equitable  in  their  nature;  and 
hence  they  will  not  lie,  in  the  absence  of  statutory  provision,^ 
except  for  money  actually  paid  to  the  corporation,  and  which  it  is 
against  equity  and  good  conscience  that  it  should  retain.  If,  there- 
fore, a  tax  has  been  levied  upon  the  plaintiff's  property,  and  if  that 
property  is  subject  to  the  tax,  the  amount  is  justly  and  equitably 
due,  and  cannot,  for  any  mere  irregularities  in  the  detail  or  mode 
of  proceeding,  be  recovered  back.^ 

§1617(940).  Same  Subject;  Elements  of  Liability.  —  Actions 
against  a  municipal  corporation  to  recover  back  money  upon  the 
ground  of  the  illegality  of  the  tax  or  assessment  are,  upon  principle 
and  the  weight  of  authority,  maintainable  when,  and  in  general 
only  when  (if  there  be  no  statute  enlarging  the  liability)  the  follow- 
ing requisites  co-exist:  1.  The  authority  to  levy  the  tax,  or  to 
levy  it  upon  the  property  in  question,  must  be  wholly  wanting,  or 
the  tax  itself  wholly  unauthorized,  in  which  cases  the  assessment 
is  not  simply  irregular,  but  absolutely  void.  2.  The  money  sued 
for  must  have  been  actually  received  by  the  defendant  corporation, 
and  received  by  it  for  its  awn  use,  and  not  as  an  agent  or  instru- 

'  Armstrong    County    v.     Clarion  fessor  James  Barr  Ames  of  Hansard 

County,  66  Pa.  218.  in  his  learned  and  instructivo  Essay. 

The  history  of  Assumpsit  as  a  form  The   History   of  Assumpsit,    Harvard 

of  action  at  conmion  law  and  also  of  Law  Review,  Vol.  ii.  (1888),  reprinted 

Indehitalus    Assumpsit,    showing    the  with   additions   in   Vol.    iii.  of  Select 

gradual   development  and     extension  Essays  in  Anglo-American  I^egal  HiS' 

of     this     latter     action     under     the  tory    (Little,    Brown,  and    Compan}', 

influence  of  Lord  Mansfield  and  other  1909).     See   also    Professor  Keener's 

judges,  so  that  it  could  be  made  to  recent  admirable  work  on  Quasi  Con- 

give  effect   at  law  to   the    equitable  tracts. 

and  just  principle  that  a  defendant        *  Guaranty  Trust  Co.  v.  New  York, 

cannot  be  allowed  to  retain  money  108  N.  Y.  App.  Div.   192;  Carton  v. 

which  he  is  "obliged  by  the  ties  of  Uinta  County,  10  Wyo.  416;  iEtna  Ins. 

natural  justice  and  equity  to  refund,*'  Co.  v.  New  York,  153  N.  Y.  331,  339. 
and  can  be  obliged  in  this  form  of        *  Hawkeve  Loan  &  Brokerage  Co.  v, 

action  in  proper  cases    "to  pay  for  Marion,  110  Iowa,  468. 
unjust    enrichment   enjoyed    at    the        *  See  infra,  %\  1617,  1618,  and  cases 

expense  of  another  although  no  money  cited, 
has  been  received,"  is  given  by  Pro- 
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ment  to  assess  and  collect  money  for  the  benefit  of  the  State, 
or  other  public  corporation  or  person.  3.  The  payment  by  the 
plaintiff  must  have  been  made  upon  compulsion,  as,  for  example,  to 
prevent  the  inunediate  seizure  of  his  goods  or  the  arrest  of  the 
person,  and  not  voluntarily.  Unless  these  conditions  concur,  pay- 
ing under  protest  will  not,  without  statutory  aid,  give  a  right  of 
recovery.  The  same  principles  are  appUcable  to  actions  for  the 
recovery  back  of  money  paid  for  iUegal  license  taxes  or  fines  imposed 
by  a  municipal  court.^  We  proceed  to  illustrate  these  principles 
and  their  application. 

§  1618  (941).  Same  Subjaet.  —  Accordingly,  an  action  lies 
against  a  municipal  corporation  to  recover  the  amount  of  taxes 
compulsorily  collected  by  it  upon  an  iUegal  or  void  assessment  in 
respect  of  property  not  liable  to  taxaiion}  So  an  illegal  or  void  tax  ' 
for  a  local  improvement  exacted  by  the  city  under  color  of  process 
and  paid  to  the  city's  oflScers  under  protest  may  be  recovered  ^ith 
interest.^    The  tax  or  assessment  must  be  illegal  or  void,  and  not 

1  Lincoln   v,    Worcester,    8   Gush,  tality  for  others.    Dewey  v.  Niaean 

(Mass.)  55.    The  opmion  in  this  case  County,  62  N.  Y.  294.    In  Howell  r. 

is  by  ShaWj  C.  J.,  where  the  general  Buffalo,  15  N.  Y.  512,  and  Bennett  p. 

subject  is  fully  and  ably  examined,  Buffalo,  17  N.  Y.  383,  actions  of  tcH 

and  the  prior  cases  in  Massachusetts  were  maintained  for  the  trespass  of 

reviewed,  commented  on,  and  distin-  the  city  officers  of  the  corporation  in 

guishcd.     If  it  cannot  be  inferred  that  seizing  bank-bills  to  pay  void  assess- 

the  propriety  of  such  actions  is  to  be  ments  upon  the  plaintiffs.    Where  a 

doubted   in   any    case,    it   is   clearly  city  sold  its  own  property  on  a  void 

insisted   upon   that   they   should   be  assessment,  it  must  ret  una  the  amount 

limited  to  cases  where  the  plaintiff  received  at  the  sale,  and  not  double 

brings  himself  within  all  of  the  condi-  the  amount.    Taylor  r.  People,  66  IlL 

tions  stated  in  §§  1616,  1617  of  the  322. 

text.  AnUy  $  507;  iri/ra,  §  1618,  and  *  National  Bank  of  Chemung  r. 
note;  McKee  v.  Anderson  Council  Elmira,  53  N.  Y.  49;  Indiamuwhs  r. 
(municipal  fine).  Rice  L.  (S.  Car.)  24;  McAvoy,  86  Ind.  587;  Gookin  r. 
Marriott!^.  Hampton,  2  Esp.  546;  s.  c.  Doyle  Tp.,  143  Mich.  236. 
2  Smith's  Leading  Cases,  237;  Collec-  *  Grand  Rapids  v.  Blakely,  40  Mich. 
tor  V,  Hubbard,  12  Wall.  (U.  8.)  1,  12;  367.  This  was  an  action  in  assumpsit 
Stephenson  County  v.  Manny,  56  111.  for  money  had  and  received  to  recover 
160;  Grimley  v.  Santa  Clara  County,  a  sum  of  money  alleged  to  ha\'e  b«n 
68  Cal.  575  (money  voluntarily  paid  illegally  claimed  and  collected  by  the 
for  illegal  license  tax);  O'Brien  v,  city  of  Grand  Rapids  as  a  special  tax 
Colusa  County,  67  Cal.  503;  Foley  for  a  street  improvement.  Tne  contro- 
ls. Haverhill,  144  Mass.  352;  Winter  verted  point  related  to  the  origiiwl 
V.  Montgomery,  65  Ala.  403;  First  vaUdity  of  the  tax  roll,  and  not  to 
Nat.  Bank  of  A.  v.  Americus,  68  Ga.  minor  incidents.  Graves^  J.,  said: 
119;  Hawkeye  Loan  &  Brokerage  Co.  "The  further  point  that,  as  tne  fund 
V.  Marion,  110  Iowa,  468;  Connelly  v.  is  not  for  city  use,  the  city  is  not 
Tre«o  County,  64  Kan.  168;  Carton  liable,  is  untenable.  If  the  money 
V.  Uinta  County,  10  Wyo.  416.  Lia-  was  illegally  exacted  by  the  marehAl 
bility  when  a  defendant  does  not  under  color  of  city  authority,  and  was 
receive  the  monev  for  its  own  use  or  by  him  paid  to  and  received  bv  the 
in  its  own  right,  but  as  an  inst rumen-  city,  the  latter  cannot  escape  liability 
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simply  irr^ular,  as,  for  example,  an  irregularity  in  mode  of  assess- 
ment, over-valuation,  &c.,  to  authorize  its  recovery  back.^ 

by  reason  of  the  special  object  of  the  the  tax  was  imposed  for  three  separate 

tax.     Where   the   party   entitled   de-  purposes,  i.  c,  for  city,  county,  and 

mands  restoration,  it  is  no  answer  for  State  taxes.     It  was  held  by  the  Court 

the  city  to  say  it  holds  the  fund  for  of  Appeals  that  the  tax  was  not  volutin 

somebody    else."      The     court    cites  tarily  paid  (upon  authority  of  Bank  of 

Joyner  v.  Egremont  Third  School  Dist..  Commonwealth  v.  New  York,  43  N. 

3  Cush.  567,  where  the  inhabitants  ot  Y.    184,  189),  and    as   the   demurrer 

a  school   district,   situated   within  a  admitted  the  allegations  in  the  com- 

town,  haying  voted  to  raise  money  to  plaint  that  defendants  held  the  amount 

build  a  school-house,  the  town  authori-  illegally  collected,  they  must  be  deemed 

ties   made   an    assessment,    and   the  to  hold  it  for  the  use  of  plaintiff,  and, 

money  collected  was  paid  over  to  the  having    refused   to   pay   it   over   on 

town  treasurer,  who  in  turn  paid  it  to  demand,  they  were  liajsle.    Union  Nat. 

a  building  committee  duly  appointed  Bank  v.  New  York,  51  N.  Y.  638. 

by   the   school  district.    The  assess-  The  fewrcteno/prawnp,  in  an  action  to 

ment  being  illegal  and  void,  an  inhabit-  recover  back  taxes,  the  illesality  of  the 

ant  of  the  district,  who  had  paid  his  tax  or  an  ordinance,  is  on  the  plaintiff, 

proportion  of  the  tax,  was  held  to  be  Ligonier  v.  Ackerman,  46  Ind.   552; 

entitled  to  recover  it  back  from  the  Douglasville   v.   Jones,    60   Ga.    423; 

sehool    district.      See    also    Tuttle    v.  Sullivan  v.  McCammon,  51  Ind.  264. 

Everett,  51  Miss.  27;   Tallant  v.  Bur-  *  Siunner  p.  Dorchester  First  Parish, 

lington,    39    Iowa,    543;     Smith    v,  4  Pick.  (Mass.)  361 ;  Stetson  r.  Kemp- 

Tecumseh  Nat.  Bank,  17  Mich.  479;  ton,  13  Mass.  272;  Osbom  w.  Danvers, 

Wattles  V.  Lapeer,  40  Mich.  624  (pro-  6  Pick.  98;  Preston  v.  Boston,  12  Pick, 

ceedinga  fatally  defective  on  their  face) ;  (Mass.)  7;    Boston  Water  Power  Co. 

Callaway  v.  Milledgeville,  48  Ga.  309;  v.  Boston,  9  Met.  (Mass.)  199;  Howe 

Peoples  Gas  E.  &  H.  Co.  v.  Harrell,  v.  Boston,  7  Cush.  (Mass.)  273;  Powers 

36  Ind.  App.  588;  Moss  v.  Cummings,  v.  Sanford,  39  Me.  183;  Wright  v.  Bos- 

44   Mich.    359;    Bank    of   Common-  ton,  9  Cush.  233;   Lee  v.  Templeton, 

wealth  V.  New  York,   43  N.  Y.   184,  13  Gray,  476;    Emery  v,  LoweU.  127 

189;    Stephenson  County  v.  Manny,  Mass.   138;   Peyser  v.  New  York,  70 

56  111.    160;    Union    Nat.     Bank    v.  N.  Y.  497;  Hayford  v.  Belfast,  69  Me. 

New  York,    where   in  an    action  to  63:  Rogers  v.  Greenbush,  58  Me.  390; 

recover   the  amount  of    a   tax   paid  Gilman   v.   Waterville,   69   Me.   491; 

by    plaintiff,    alleged    to    have    been  Cook  v.  Boston  (money  paid  for  li- 

iuegally   assessed   upon   a  portion   of  cense).  9  Allen,  393;  Benson  v.  Monroe, 

its  capital  invested  in  United  States  7  Cusn.  (Mass.)  125;   First  Eccl.  Soc. 

stocks,    the    complaint,  after  alleging  of  H.t;.  Hartford.  38  Conn.  274;  Ha wk- 

the  imposition  of  the  tax,  set  forth  its  eye  Loan  &  Brokerage  Co.  v.  Marion, 

confirmation  by  the  Supreme  Court  on  110  Iowa,  468;  Shelden  v.  Marion  Tp., 

cerfiorarif  and  that  after  the  rendition  1()1  Mich.  256;    Armstrong  v.  Ogden 

of  judgment  notice  was  served  by  the  City,  11  Utah,  476;  Carton  v.  Uinta 

receiver  of  taxes  that  unless  p«dd  a  County,  10  Wyo.  416.     The  validity 

penalty  would  be  imposed  by  way  of  of  a  meeting  called  by  a  committee  de 

interest  and  a  warrant  issued;    that  facto  cannot  be  inquired  into  in  an 

payment  was  compulsorilv  made  under  action  by  an  inhabitant  against  the 

said  judgment;    tnat  defendants  took  public  corporation  to  recover  back  a 

the  amount  so  paid  from  the  receiver,  tax.     Williams  v.   Lunenburg  School 

and  had  ever  since,  and  at  the  time  of  Dist.,  21  Pick.  (Mass.)  75;  antey  §S  485, 

the  commencement  of  the  action  still  507,   518,   1377,   note,   1554,  note,  as 

held  it;    that  the  judgment  was  re-  to  acts  of  de  facto  officers,  and  void 

versed  oy  the  court  of  appeals;    that  assessment  of  taxes.     As  to  recovery 

the  assessment  was  rescinded,  and  the  back  of  money  from  city  after  pay- 

complaint  also  alleged  a  demand  and  ment  an  execution,  in  cases  where  the 

refusal.     Defendants  demurred.  Judg-  court  had,  and  also  where  it  had  not, 

ment  was  given  for  the  defendants  on  jurisdiction  to  render  judgment.    Gor- 

the  demurrer,  upon  the  ground  that  don  v.  Baltimore,  5  Gill  (Md.)j  231; 

the  payment  was  voluntary ,  and  that  McKee  t;.' Anderson  Council,  Rice  L. 
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§  1619  (942).  Tha  Payment  moat  not  haita  bean  Volmitailljinadi, 
but  mada  upon  Compnlaion.  —  Money  paid  by  a  person  to  pre- 
vent an  iUegal  seizure  of  his  person  or  property  by  an  officer  daimiog 
authority  to  seize  the  same,  or  paid  to  liberate  his  person  or  property 
from  illegal  detention  by  such  officer,  may  be  recovered  back  in  an 
action  for  money  had  and  received,  on  the  ground  that  the  pay- 
ment was  compulsor>%  or  by  duress  or  extortion.  Under  this  rule, 
illegal  taxes,  or  other  public  exactions,  paid  to  prevent  such  seizure 
or  remove  such  detention,  may  be  recovered  back,  unless  othCTwiac 
provided  by  statute.^  This  rule  has  been  held  not  to  apply  wbere 
a  special  assessment  is  paid  to  the  officer  while  having  in  hb  hands 
a  precept  which  can  only  be  levied  upon  the  lands  of  the  owner;  the 
pa>inent  was  regarded  as  voluntary,  because  a  sale  under  the  pre- 
cept would  not  disturb  the  owner  in  the  enjoyment  of  his  property, 
and  other  adequate  remedies  would  still  remain  to  him,  m  case 
the  assessment   was  illegal.^      But  payment  of    an   illegal  tax 

(S.  Car.)  (fine)  24;   Horn  u.  New  Lots,  183;  Hsdnes  v.  Readfield  School  Dist. 

8^^  N.  Y.  100.    Payment  to  the  wrong  (duress,  arrest),  41  Me.  246;  Cook  r. 

ofificer  will  not  justifv  the  refunding  Boston,  9  Allen,  393;   Benson  v.  Mon- 

of  taxes  paid.    Carrolf  County  u.  Grar  roe,  7  Cush.  (Mass.)  125;  per  Perkintf 

ham,  98  Ind.  279.    Where  a  city  foiled  J.,  in  Jenks  v.  Lima  Tp.,  17  Ind.  326, 

to  open  a  street,  and  abandoned  the  and  cases  cit«d;    Allentown  Bor.  v. 

project  after  it  had  obtained  iudpment  Saeger,  20  Pa.  St.  421;  Jersey  Gty  r. 

against  and  sold  land  charged  with  an  Riker,  38  N.  J.   L.  225;    Harvey  v. 

assessment  therefor,  it  was  held  that  Olney,  42  111.  336;  approved,  Prince- 

the  owner,  after  pa3dng  the  sum  neces-  ton  v.  Vierling,  40  Md.  340;   Silliman 

sary  to  redeem  it  to  the  city  treasurer,  v.  Wing,  7  Hm  (N.  Y.),  159;  Gates  p. 

had  a  right  of  action  against  the  city  Hudson,  5  Eng.  L.  &  Eq.  469,  note; 

as  for  money  had  and  received.    Valen-  Elliott   v.    Swartwout,    10    Pet.    137; 

tine  V.  St.  Paul,  34  Minn.  446.    The  Clinton  v.  Strong,  9  Johns.  (N.  Y.)  370; 

rule  stated  in  the  t<;xt  prevaib  where  Allen  v.  Burlin^n.  45  Vt.  202;   Fei- 

it  is  sought  to  recover  back  money  lows  v.  Fayette  Scnool  Dist^  39  Me. 

paid  for  the  purchase  of  land  sold  for  559;    Clarke  v.  Dutcher,  9  Cow.  (N. 

city  taxes,  on  the  ground  of  failure  to  Y.)  674;   Stewart  v.  Stewart,  6  CI.  & 

acquire  title.     McWhinney  v.  Indian-  Fin.  911;    Ege  v.  Koontz,  8  Pa.  St. 

apolLs,  08  Ind.  182.    The  action  held  109;   Miles  p.  Duncan,  6  B.  &  C.  671; 

not  to  lie  in  the  case  of  a  special  as-  McGehee  v.  Columbus,  69  Ga.  581; 

sessment.    East^rbrook  v.  San   Fran-  Babcock  v.  Fond  du  Lac,  58  Wis.  230; 

Cisco  (Cal.),  44  Pac.  Rep.  800;    Davis  Phelps  v.  New  York,  112  N.  Y.  216; 

1'.  San  Francisco,  115  Cal.  67.    InfrOf  Bank  of  Kentuckv  v.  Stone,  88  Fed. 

§  1619.  Rep.  383,  aff'd  174  U.  S.  799;  Creamer 

^  Lambom   v.    Dickinson   County,  v.  Bremen,  91   Me.   508;    Dexter  r. 

97  U.  S.  181;  supra^  §  1618,  and  cases;  Boston,    176   Mass.   247;    Bateson  p. 

infra,  §  1624;  Falls  v.  Cairo,  58  111.  403;  Detroit,     143    Mich.    582;     Oakland 

Kan.sas   Pac.    R.    Co.    v.   Wyandotte  Cemetery  Assoc,  v.  Ramsey  County, 

County,    16   Kan.   587;    Bradford   v,  98  Minn.  404;  Carton  p.  Uinta  Countv, 

Chicago,  25  111.  411 ;  Ripley  v.  Gelston,  10  W\'o.  416. 

9  Johns.  (N.  Y.)  201;  Preston  v.  Bos-        *  Falls  v.  Cairo,  58  lU.  403,   noted 

ton,    12   Pick.    7;    approved,    Union  infra,  §  1621,  note;    Kansas  Pac.  R. 

Pacific  R.  Co.  V.  Dodge  County,  98  Co.  v.  Wyandotte  County,   16  Kan. 

U.  S.  541,  noted  infray  §  1624;  Boston  587;    Wabaunsee  County  p.   Walker, 

&  S.  Glass  Co.  V.  Boston,  4  Met.  181;  8  Kan.  431;    Phelps  v.  Taooma,  15 

Powers  V.  Sanford  (distress),  39  Me.  Wash.  367. 
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upon  lands  may,  we  think,    under  circumstances,   be  deemed 
compulsory.^ 

1  Lamborn   9.    Dickinson  County,  Poth  v.  New  York,  151  N.  Y.  16; 

97  U.  S.  181,  noted  infra,  S  1624.  iEtna  Ina.  Co.  v.  New  York,  163  N.  Y. 

Cases  showing  when  the  payment  is  331:  In  re  Edison  Co.  v.  Brooklyn, 
deemed  compulsorVf  and  when  volun-  22  N.  Y.  App.  Div.  371;  Adams  v, 
tary.  Preston  v.  Boston,  12  Pick.  7;  Monroe  County,  18  N.  Y.  App.  Div. 
infra,  §  1624;  Ashley  v.  Reynolds,  2  415;  Van  Hise  v,  Rensselaer  County, 
Stra.  916;  Bank  of  New  Orleans  u,  21  N.  Y.  Misc.  572;  Boston  Manu- 
New  Orleans,  12  La.  An.  42;  Louis-  facturer's  Mut.  Fire  Ins.  Co.  v,  Hen- 
ville  ».  Zanone,  1  Met.  (Ky.)  151;  dricks,  41  N.  Y.  Misc.  479;  Feist  v. 
Baltimore  v.  Lefferman,  4  Gill  (Md.),  New  York,  74  N.  Y.  App.  Div.  627; 
425,  432;  Morris  v.  Baltimore,  5  Gill  Davies'  Ex'rs  v.  Galveston,  16  Tex. 
(Md.),  244,  248;  Walker  v.  St.  Louis,  Civ.  App.  13;  Ostrum  v,  San  Antonio 
15  Mo.  563,  574;  Boston  &  S.  Glass  (Tex.  Civ.  App.),  71  S.  W.  304; 
Co.  p.  Boston,  4  Met.  (Mass.)  181, 188;  Stowe  v.  Stowe^  70  Vt.  609;  Mont- 
Cahaba  T.  Council  v.  Burnett,  34  Ala.  gomenr  p.  Cowlitz  County,  14  Wash. 
400,  and  cases  cited;  Philadelphia  u.  230;  Kelley  v.  Rhoads,  7  Wyo.  237; 
Cooke,  30  Pa.  St.  56;  Allentown  Bor.  Carton  v.  Uinta  County,  10  Wyo.  416. 
V,  Saeger,  20  Pa.  St.  421;  Phillips  v.  As  to  right  to  recover  back  taxes 
Jefferson  County,  5  Kan.  412:  Robin-  paid  to  avoid  a  sale  of  lands  for  taxes, 
son  V.  Charleston,  2  Rich.  L.  (S.  Car.)  the  United  States  Supreme  Court,  in 
317;  Shoemaker  v.  Grant  County,  36  deciding  a  case  from  Kansas,  says: 
Ind.  175;  Coulson  v.  Portland,  Deady,  ''It  has  undoubtedly  been  held  (thoujg^ 
481;  Dew  v.  Parsons,  2  B.  &  Aid.  562;  perhaps  not  directly  adjudged)  that 
8.  c.  18  Ens.  Com.  L.  87;  Colwell  v.  a  payment  of  illegal  taxes  on  lands  to 
Peden,  3  WatU  (Pa.),  327,  328;  La  avoid  or  remove  a  doud  upon  the  title, 
Salle  County  v.  Simmons,  10  HI.  513;  arising  from  a  tax  sale,  is  a  compulsory 
Elliott  V.  Swartwout,  10  Pet.  (U.  S.)  payment.  The  case  of  Stepnan  v, 
137,  150;  Clarke  v.  Dutcher,  9  Cow.  Daniels,  27  Ohio  St.  527,  is  of  this 
(N.  Y.)  674;  Leonard  v.  Canton  (li-  character;  though,  in  that  case,  the 
cense),  35  Miss.  189;  Harvey  v.  Olney,  plaintiff  relied  on  the  provisions  of  a 
42  lU.  336.  Text  approved.  Princeton  local  statute;  and  besides  this,  a  legal 
V.  Vierling,  40  Ind.  340;  Bellinger  v,  tax  was  combined  with  an  illegal  as- 
Gray,  51  N.  Y.  610;  Detroit  v.  Mar-  sessment;  and  perhaps  a  sale  would 
tin,  34  Mich.  170,  and  note  and  cases  have  conferred  a  valid  title  upon  the 
cited;  Lyon  v.  Receiver  of  Taxes,  52  purchaser.  Where  such  would  be 
Mich.  271;  Galveston  City  Co.  v,  the  effect  of  a  tax  sale,  we  cannot 
Galveston,  56  Tex.  486;  Shaw  v,  doubt  that  a  payment  of  the  tax,  made 
Alle^eny.  115  Pa.  St.  46;  Harrison  to  prevent  it,  should  be  regarded 
V.  Milwaukee,  49  Wis.  247;  Muscatine  as  compulsory  and  not  voluntary.  The 
V.  Keok^  N.  L.  Packet  (Jo.,  45  Iowa,  threatened  cuvesturc  of  a  man's  title 
185;  Elston  v.  Chicago  (speciaJ  assess-  to  land  is  certainlv  as  stringent  a  duress 
ment),  40  111.  514;  Cook  v,  Boston  as  the  threatened  seizure  of  his  goods, 
(ticense),  9  Allen,  393;  Meylert's  Ex.  and  if  imminent,  and  he  has  no  other 
V.  Sullivan  County,  19  Pa.  St.  181 ;  adequate  remedy  to  prevent  it,  justice 
Pfdomares  Land  Co.  v.  Los  Angeles,  requires  that  he  should  be  permitted 
146  Cal.  530;  Phelan  v.  San  Francisco,  to  pay  the  tax,  and  test  its  legality  by 
120  Cal.  1;  Morris  t;.  New  Haven,  78  an  action  to  recover  back  the  money. 
Conn.  673;  Williams  v.  Stewart,  115  But  as,  in  general,  an  illeeal  tax  cannot 
Ga.  864;  Walser  v.  Board  of  Educa-  furnish  the  basis  of  a  legal  sale,  the  case 
tion,  160  111.  272;  Yates  v.  Royal  Ins.  supposed  cannot  often  arise.  If  the 
Co.,  200  111.  202;  Roedel  v.  White  legality  of  the  tax  is  merely  doubtful. 
Cloud,  108  Mich.  506;  H.  M.  Loud  and  the  validity  of  the  sale  would  de- 
A  Sons  Lumber  Co.  v.  Vienna  Tp.,  120  pend  on  its  legality,  according  to  the 
Mich.  382;  Gage  v,  Saginaw,  128  law  of  Kansas,  the  party,  if  he  chooses 
Mich.  682;  Wheeler  v.  Hennepin  to  waive  the  other  remeoies  given  him 
County,  87  Minn.  243:  Dixon  County  by  law  to  test  the  yaUdity  of  the  tax, 
V.  Beardshear,  38  Neo.  389;  Martin  must  take  his  risk,  either  voluntarily  to 
V.   Kearney   County,    62    Neb.    538;  pay  the  tax  and  thus  avoid  the  question, 
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§1620(943).    Compulsion    defined.  —  The   coercion  or  duress 
which  will  render  a  payment  of  taxes  involuntary  must  in  genml 

or  to  let  his  land  be  sold  at  the  hazard  tan  Social  Clu6,  105  Va.  144.  Money 
of  losing  it  if  the  tax  should  be  bus-  paid  under  protest  can  under  certain 
tained.  Having  a  knowledge  of  all  circumstances  be  recovered.  Distiict 
the  facts,  it  b  neld  that  he  must  be  of  Colimibia  v.  Glass,  27  Apjp.  D.  C. 
presumed  to  know  the  law,  and,  in  576:  GiU  v.  Oakland,  124  Cal.  335; 
the  absence  of  any  fraud  or  better  St.  Louis  A  S.  F.  R.  Co.  v.  Labette  Co., 
knowledge  on  the  part  of  the  officer  re-  63  Kan.  889;  Chicago,  B.  A  Q.  R.  Go. 
ceiving  payment,  he  cannot  recover  v.  Lincoln  County,  66  Neb.  22S; 
back  money  paid  under  such  mistake."  Schulz  v.  Albany,  27  N.  Y.  Misc.  51; 
Lambom  v.  Dickinson  County,  97  U.  S.  Rumford  Chemical  Wks.  v.  Ray,  19 
181.  R.   I.  456;  Whittaker  v.  Deadwood, 

The  adjudged  rule  in  New   York,    12  S.  Dak.  608.    Merely  paying  wider 
which  is  placed  on  the  general  prin-  protest  does  not  make  the  payment  & 
ciple  of  tne  right  to  equitable  relief  compulsory  one.     Lee  v.  Templeton, 
against  mistake,  is,  that  where  lands  13  Gray  (Mass.),  476:    arUe,  §  273, 
are  covered  by  an  assessment  that  is  note;  wfray  $  1624,  ana  note. 
vaUd  on  its  face  and  is  an  apparent        As  to  payment  under  jjrotest;  ejfed 
hen  on  lands,  but  which  assessment  is,  of  these  words.    Baker  v.  (jincinnati,  11 
bv  reason  of  matters  not  of  record,  Ohio  St.  534; .  Jenks  v.  Lima  Tp.,  17 
illegal  and  void^  and  the  owner  has  Ind.    326;     Taylor    v.    Philadelphia 
compulsorily  paid  the  assessment  in  Board  of  Health,  31  Pa.  St.  73;  Valpey 
ignorance  of  the  facts,  he  may,  on  dis-  v.  Manley,  1  C.  B.  592;  Parker  v.  Great 
covery  thereof,  maintain  an  action  to  Western  Ry.  Co.,  7  M.  &  G.  253; 
set  aside  the  assessment  and  to  recover  Boston  &  S.  Glass  Co.  v.  Boston,  4 
back  the  money  so  paid;    and  if,  in   Met.  181;  Union  Pac.  R.  Co.  v.  Dodge 
such  case,  the  assessment  is  void  for  County,    98    U.  S.  541,  noted  infrOj 
want  of  jurisdiction  (as,  for  example,   §    1624;    Allentown   Bor.    v.    Saeger, 
want  of  a  jurisdictional  petition  for  20  Pa.  St.  421;  Cook  v.  Boston,  9  AJJen, 
the  improvement),  he  may,  under  such  393:  Galveston  City  Co.  v.  Galveston, 
circumstances,  where  the  payment  was  56  Tex.  486.    Payment  under  protest 
not  voluntarily  made,  recover  back  the  to  an  officer  who  has  a  warrant  for 
amount  without  first  setting  aside  the  collecting  taxes  and  who  threatens  a 
assessment.    Diefenthalert;.  New  York,   levy  and  sale  of  the  property  is  not  a 

111  N.  Y.  331,  and  cases  cited;  Jex  voluntary  payment.  Ruggles  v.  Fond 
V.  New  York,  111  N.  Y.  331,  339.  Six  du  Lac,  53  Wis.  436.  An  assessment 
years'  limitation  held  applicable.  76.  was  made  under  a  law  aft4>rward  de- 
Where  an  ordinance  directing  a  local  dared  unconstitutional,  and  was  paid 
improvement  is  void  on  its  face^  pay-  under  protest  and  to  prevent  a  threat- 
ment  without  compulsion  of  an  assess-  ened  sale;  it  was  held  that  since  the 
ment  thereunder,  being  a  pure  mistake  sale  would  not  have  constituted  any 
of  law,  the  sum  paid  cannot  be  re-  cloud  on  the  title,  the  payment  was 
covered  back.     Phelps  v.  New  York,   voluntary  and  could  not  be  recovered 

112  N.  Y.  216.  back.     Detroit   p.    Martin,    34  Mich. 
Under  protest.     Voluntary  payment^   170;   Ligonier  v.  Ackerman,  46  Ind. 

although  made  under  protest,  cannot  552;  Grim  v.  Weissenbei^  School 
be  recovered.  Ligonier  v.  Ackerman,  Dist.,  57  Pa.  433;  Kansas  Pac.  Ry. 
46  Ind.  552;  Rogers  v.  Greenbush,  58  Co.  v.  Wyandotte  Count v,  16  Kan. 
Me.  390;  Detroit  v.  Martin,  34  Mich.  587;  infra,  §  1621.  In  loiva  it  b  heW 
170;  Gage  v.  Saginaw,  128  Mich.  682:  that  taxes  illegally  exacted,  paid  under 
Traverse  Beach  Assoc,  v.  Elmwooa  protest,  the  fact  being  endorsed  by  the 
Tp.,  142  Mich.  78;  Oakland  Cemetery  treasurer  upon  the  receipt,  may  be 
Assoc.  V.  Ramsey  County,  98  Minn,  recovered,  thouj^  there  was  no  com- 
404;  Robins  v.  Latham,  134  Mo.  466;  pulsion  used.  Thomas  v.  Burlington, 
Haven  v.  New  York,  67  N.  Y.  App.  69  Iowa,  140;  Winzer  v.  Burlington,  68 
Div.  90;  Pahner  v.  Syracuse,  26  N.  Y.    Iowa,  279. 

Misc.  561 ;  Whitbeck  v.  Minch,  48  Legalization  of  the  illegal  tax  by  the 
Ohio  St.  210;  Peebles  v.  Pittsburgh,  legislature  before  it  is  recovered  back 
101  Pa.  St.  304;  Phoebus  t;.  Manhat-  will  defeat  the  action.    Grim  v.  Weis- 
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consist  of  some  actual  or  threatened  exercise  of  power  possessed, 
or  assumed  to  be  possessed,  by  the  party  exacting  or  receiving  the 
payment,  over  the  person  or  property  of  another,  from  which  the 
latter  has  no  other  means  or  reasonable  means  of  inunediate 
xeHeS  except  by  making  payment.^ 

§  1621  (944).  Voluntary  Payment:  Mistake  of  Law.  —  Money  vol- 
untarily paid  to  a  corporation  under  a  claim  of  right,  without  fraud 
or  imposition,  for  an  illegal  tax,  license,  or  fine,  cannot  without 
statutory  aid  —  there  being  no  coercion,  no  ignorance  or  mistake  of 
facts,  but  only  ignorance  or  pure  mistake  of  the  law  —  be  recovered 
back  from  the  corporation,  either  at  law  or  in  equity,  even  though 
such  tax,  license  fee,  or  fine  could  not  have  been  legally  demanded 
and  enforced.* 

senberg  School  Dist.,  57  Pa.  433;  anUy  Klinkert,  94  111.  App.  524;  Newcomb 

chape,  iv..  xxvii.^  §§  1400,  1469,  as  to  r.  Davenport,  86  Iowa,  291;   Lindsey 

ejctent  of  legblative  power.    Index,  tit.  v.  Boone  Co.,  92  Iowa,  86;   Odendahl 

Curatioe  Ads,  v.  Rich,  112  Iowa,  182;  Louisville  & 

Enjoining  coUecUon  of  illegal  taxes.  N.  R.  Co.  v.  Commonwealth,  89  Ky. 

See  ante,  §§  1589,  1590;    Coulaon  v.  531 ;  German  Security  Bank  f>.  Coulter, 

Portland,  Deady,  481.  112  Ky.  577;   German  Security  Bank 

»  Radich  t;.  Hutchins,  95  U.  S.  210;  v.  Coulter  (Ky.),  66  S.  W.  Rep.  425; 

infra^  §  1624;  Baltimore  v.  Lefferman,  Wheeler  v.  Hennepin  County,  87  Minn. 

4  Gill  (Md.),  425;    Brumagim  v.  Til-  243;    Falvey  v.  Hennepin  County,  76 

lin^ast,  18  Cal.  265;  Mavs  t».  Cincin-  Minn.  257;  Gould  t>.  Hennepin  County, 

nati,  1  Ohio  St.  268;   Westlake  v.  St.  76  Minn.  379;  Couch  v.  Kansas  City, 

Louis,  77  Mo.  47  (payment  of  a  water  127    Mo.    436;     McCue    v.  Monroe 

hoense  under  threat  of  turning  off  the  County,  -162  N.  Y.  235;   McKibben  v, 

water  held  compulsory);    First  Nat.  Oneida  County,  25  N.  Y.  App.  Div. 

Bank  of  A.  v.  Americus,  68  Ga.  119;  361;   In  re  Reid,  52  N.  Y.  App.  Div. 

Thompson  v.  Detroit,  114  Mich.  502;  243;    Pahner  v.  Syracuse,  26  N.  Y. 

Chicago  V.  KUnkert,  94  111.  App.  524;  Misc.  561;  Toal  v.  New  York,  34  N.  Y. 

Robins  v.  Latham,  134  Mo.  466;  Ben-  Misc.  18;   People  v.  Wemple,  69  Hun 

ton  V.  Goodale.  66  N.  H.  424.      In  (N.  Y.),  367;  Bristol  v.  Morgantown, 

Mississippi  if  tne  tax  is  wholly  unau-  125  N.  Car.  365;  Wehmer  v.  Hamilton 

thorized  by  law  and  void,  and' is  paid  County,  11  Ohio  Dec.  190;    Union  & 

to  one  having  formal  authority  to  col-  Planters'  Bank  v.  Memphis,  107  Tenn. 

lect  it,  the  payment  is  treated  as  invol-  66;   MoUer  p.  Galveston,  23  Tex.  Civ. 

untiury.    Tuttle  v.  Everett,  51  Miss.  27.  App.  693. 

*  Anle,  §§  1619,  1620,  and  cases;  In  a  case  in  Massachusetts  it  ap- 
Robinson  v.  Charleston  Council,  2  peared  that  bv  resolutions  of  the  board 
Rich.  (S.  Car.)  Law,  317;  Smith  v.  of  mayor  and  aldermen  of  the  city  of 
Hutchinson.  8  Rich.  (S.  Car.)  Law,  260;  Lowell,  passed  March  28,  1876^  and 
Elston  V.  Cnicago  (void  special  assess-  May  2, 1876,  the  fee  for  a  hquor  license 
ment),  40111.  514;  Welch  p.  Marion,  48  of  the  first  class  was  established  at 
Ala.  291;  Churchman  v.  Indianapolis,  $200;  and  on  May  9,  1876,  the  board 
110  Ind.  259:  Bailey  v.  Paulina,  69  voted  to  grant  the  plaintiffs  a  license 
Iowa,  463;  Savannah  v.  Feeley,  66  of  the  first  class.  On  May  10, 1876,  the 
Ga.  31 ;  El  Paso  v.  Colorado  Springs  plaintiffs  called  upon  the  city  treasurer 
Co.,  15  Colo.  App.  274;  Johnson  v.  and  made  a  tender  of  $200,  and  de- 
Atkins,  44  Fla.  185;  Conkling  v.  manded  of  him  a  license.  The  treas- 
Springfield,  132  111.  420;  Yates  v.  urer  informed  him  it  would  not  be 
Royal  Ins.  Co.,  200  111.  202;  Gannaway  ready  until  the  next  day.  On  May  11, 
V.  Barracklow,  203  111.  410;  Chicago  v.  1876,  the  plaintiffs  agam  called  on  the 
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§  1622  (945).    Principle  that  Voluntary  Paymanti  withoat  Hk- 
take  or  Fraud  are  not  recoverable  back  ii  a  general  one.  —  In  this 

treasurer,  but  were  informed  that  smce  under  an  unconatituHanal  ad  of  the 

the  aforesaid  tender  the  said  board  had  legislature  and  ordinances  paased  in 

vot^  to  change  the  fee  to  $1,000.    The  pursuance  thereof,  the  court  adopting 

plaintiffs  thereupon  paid  the  treasurer  the  principle  that  money  voluntarily 

el  ,000,  under  protest  in  writing,  and  paid  under  a  mistake  of  l^al  rig^t  can- 

received  their  hcense.    In  an  action  to  not  be  recovered  back,  and  that  mm 

recover  the  excess  ($800),  it  was  held,  apprehension  of  an  impending  difltrea 

that  the  payment  was  voluntary  ana  warrant  did  not  make  the  payment  a 

could  not  be  recovered.    The  hcense  compulsorv  one:  Baltimore  v.  Leffer- 

when  granted  is  not  a  contract  between  man,  4  Gill  (Md.),  425,  where  Martin, 

the  licensee  and  the  city  or  town  bv  J.,  aidverts  to  the  leading  autboritiea, 

the  officers  of  which  it  is  granted,  aiid  deduces  from  them  rules  substan- 

Municipal  officers,  in  acting  under  the  tially  the  same  as  those  stated  in  the 

statute,  are  merelv  exercising  the  police  text,  §J  1616  et  9eq.    Approved,  Morris 

authority  which  the  statute  gives  them  v.  Baltunore,  5  Gill  (Md-),  244;  avpra, 

as  public  officers.     Emery  v.  Lowell,  §  1619,  note.    See  also  Gordon  v.  Bal- 

127  Mass.  laS.  timore,  lb.  231;  Detroit  v.  Martin,  34 

The  doctrine  that  in  cases  like  those  Mich.  170;  s.  p.  Taylor  v.  Philadelphia 

stated  in  the  text  there  is  no  implied  Bd.  of  Health,  31  Fa.  St.  73,  holding 

<issumpsil  is  carefully  examined  and  that  a  threat  to  iise  legal  remedies  to  od- 

vindicated  by  Carr,  J.,  and  Tucker,  lect    does    not    make    the    payment 

Pres.,  in  the  opinions  pronounced  bv  compulsory. 

them  in  Richmond  v.  Judah,  5  Jjeigh        What  constitutes  compulsory  pay- 

(Va.),  305,  and  which  will  repay  peru-  ment;   further  illustrations.    Where  a 

sal.    Same  principle,  see  also  the  full  person,  on  his  own  motion^  goes  to  the 

and  able  opinion  of  Walker,  C.  J.,  in  city  clerk  and  pays  money  as  a  price 

Cahaba  T.  Council  v.  Burnett,  34  Ala.  of  a  license,  under  an  ordinance  after- 

400,  and  cases  cited;   Christy's  Adm.  wards    judicially    declared   void,  the 

V.  St.  Louis,  20  Mo.  143;  WaUcer  v.  St.  payment  is  voluntarv,  and  not  upon 

Louis,  15  Mo.  563;  Smith  v.  Readfield,  compulsion,    althou^    the   ordinance 

27   Me.   145;   Union  Pac.   R.   Co.   v.  imposed  a  fine  and  imprisonment  as  a 

Dodge  County,  98  U.  S.  541;   Emery  penalty  for  not  obtaining  a  licenae: 

V.  Lowell,  127  Mass.  138;    Dickinson  nence,*in  such  cases,  the  money  cannot 

County  V.  National  Land  Co.,  23  Kan.  be  recovered  back  in  an  action  agaim^t 

196;  Kansas  Pac.  R.  Co.  v.  Wyandotte  the  corporation.     Cahaba  T.  Council 

County,  16  Kan.  587;  Cook  v.  Boston,  v.   Burnett,  34  Ala.  400;    Ligonier  r. 

9   Allen    (Mass.),    393;    Muscatine  v.  Ackerman,  46  Ind.  552.     Where  the 

Packet  Co.,  45  Iowa,  185:    Delancev,  action  lies,  the  remedy  to  recover  back 

In  re,  52  N.  Y.  80;    Swilt  v.  Pough-  illegal  taxes  paid  is  orcUnarily  at  /a« 

kecpsie,  37  N.  Y.  514;  Bank  of  Com-  and  not  in  equity.    Turner  r.  Althaus, 

monwealth  v.  New  York,  43  N.  Y.  184;  6  Neb.  54. 

Wilkes  V.  New  York,  79  N.  Y.  621;        In  Ohio  the  doctrine  is  judicially 

Moss   V.   Cummings,    44    Mich.    359;  asserted  that  money  wUl  be  deemed  io 

Gachet  v.  McCall,  50  Ala.  307;  Falls  have  been  paid  comptdsorUy  not  only 

V.  Cairo,  58  111.  403;  Sullivan  v.  Mc-  where  the  payment  was  inade  to  re- 

Cammon,   51    Ind.   264;    Stephenson  lease  person  or  property  from  deten- 

County  V.  Maimy,  56  111.  160.  tion,  but  also  in  cases  where  the  pariia 

Money  paid  under  a  mistake  of  fact  do  not  stand  on  an  equal  footing,  and 

may  (the  other  elements  of  liability  where  the  one  puty,  before  li^  would 

existing),  be  recovered  back,  if  the  de-  perform  a  duty  enjoined  on  him  by  law, 

fendant's  position  has  not  been  changed  illegally  compelled  or  required  the'other 

in    consequence    thereof.     Mayer    v.  to  pay  a  sum  of  money  to  induce  of 

New  York,  63  N.  Y.  455.     Mistake  secure   such   performance.     Baker  r. 

of  law  alone  held  not  sufficient  ground  Cincinnati,   11  Ohio    St.  534  (action 

for  recovery.     Bucknall  v.  Story,  46  to   recover   money   paid   for    theatre 

Cal.  589.  license    *^ under    vrotest"),    quaMyiog 

The  doctrine  of  non-liability  has  and  explaining  Mays  r.  Cincinnati  1 

been  applied  to  the  case  of  money  paid  Ohio  St.  268.    This  seems  to  be  a  jusi 
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connection  it  may  be  stated  that  the  principle  is  a  general  one  appli- 
sible  not  only  to  taxes  but,  with  perhaps  not  the  same  degree  df 
{trictness,  to  other  claims,  that  money  voluntarily  paid  to  a  municipal 

md  reasonable  modification  or  i^)plica-  of  a  city  under  an  ordinance  requiring 
ion  of  the  general  doctrine  as  to  what  the  city  to  refund  taxes  erroneously 
fill  constitute  a  compulsory  payment,  levied,  it  was  considered  that  the  mere 
k>,  where  a  county  court  gave  notice  fact  that  he  saw  the  immrovment  for 
hat  they  would  grant  a  certain  ferry  which  the  tax  was  leviea  being  made 
o  the  person  who  would  donate  the  withotU  protesting  against  it  would  not 
argest  sum  to  the  county,  and  in  ao-  estop  him  from  denying  the  validity  of 
»raance  therewith,  the  then  holder  the  assessment,  it  not  appearing  that 
)f  the  franchise  bid  the  simi  of  $500,  he  knew  it  was  the  intention  to  assess 
n  an  action  against  the  county  he  was  adjacent  propertv  for  its  cost;  nor 
illowed  to  recover  it  back,  on  the  would  the  fact  that  he  paid  the  first 
□round  that  the  county  authorities  instalment  of  the  tax  without  protest 
lad,  under  the  statute,  no  right  to  preclude  a  recovery,  a  protest  not 
impose  any  such  condition  or  restric-  being  required  by  tne  terms  of  tho 
Lion  upon  the  grant.  La  Salle  County  ordinance.  Robinson  v.  Burlington,  50 
9.  Simmons,  10  111.  513,  516.  As  to  Iowa,  240.  See  Weber  v.  San  Fran- 
liability  of  county  for  &fine  paid  to  it;  cisco,  1  Cal.  455;  Kellogg  v.  Ely,  15 
Cook  V.  Middlesex  County,  26  N.  J.  L.  Ohio  St.  64,  the  cases  on  this  question 
326.  So,  also,  it  has  been  decided  that  in  Herman  on  Estoppel  and  Cooley  on 
&  payment  is  not  voluntary  if  the  col-  Taxation,  passim.  Ante^  §  1455.  In 
fecior  has  a  warrant  bv  virtue  of  which  Kentucky  it  b  held  that  an  action  lies 
he  mav  levy  and  sell,  and  this  is  ex-  to  recover  money  paid  under  a  clear 
dibited  to  the  person  pa3dng  by  the  and  palpable  mMtoAieo/(ati7or  jToc^,  and 
collector;  the  party  in  that  State  not  when,  in  law,  honor,  or  conscience,  it 
txi^ing  entitled  m  such  case  to  replevy  was  not  due.  Louisville  v.  Henning,  1 
personal  property.  Bradford  v.  Chi-  Bush  (Ky.),  381.  What  is  such  a  mis- 
»go.25ni.  411,  412.  take?    76.    Noble  ».  Bullis,  23  Iowa, 

Money  compidsorily  paid  to  a  city  559;  Ripon  v.  Joint  School  Dist.,  17 
7n  a  void  assessment  for  the  purpose  of  Wis.  83.  In  Indiana  the  question, 
>pening  a  street  may  be  recovered  What  b  necessary  to  make  a  payment 
^ack,  the  right  to  such  recovery  being  of  a  license  fee  required  by  ordinance 
specially  cl^ar  if  the  improvement  be  invalid?  is  discussed,  and  the  leading 
ibandoned  by  the  corporation.  Brad-  authorities  examined  at  length,  by 
'ord  V.  Chica^,  25  ill.  412.  So,  it  Burdick,  J.,  in  Ligonier  v.  Ackerman. 
leemSf  that  if  m  such  case  the  money  46  Ind.  552.  Rules  of  the  civil  law  and 
IS  voluntarily  paid,  it  mav  be  recovered  provisions  of  the  Louisiana  Code  on 
t>ack,  as  on  the  ground  of  a  total  failure  this  subject,  which  are  not  entireh'  coin- 
yf  considerntionf  when  the  scheme  of  cident  with  the  English  and  American 
'Jie  improvement  for  which  the  money  jurisprudence.  See  Worelcy  v.  Second 
^as  collected  has  been  abandoned,  or  Municipality,  9  Rob.  (La.)  324,  relat- 
is  unreasonably  delayed  by  the  cor-  ing  to  wharfage  illegally  collected,  and 
porate  authorities.  lb.  Godfrey  v.  Catholic  Soc.  of  R.  &  L.  Ed.  v.  New 
olaflin,  21  Pick.  1.  9, 13, 14,  as  to  effect  Orleans,  10  La.  An.  73,  as  to  recovery 
)f  total  failure  ot  consideration.  The  back  of  taxes  assessed  upon  exempt 
^ase  of  Bradford  v.  Chicago,  supra,  dis-  property  and  voluntarily  paid.  See, 
binguished  in  Falls  v.  Cairo,  58  111.  403.  however,  Campbell  v.  New  Orleans,  2 
m  which  it  was  held  that  a  party  could  J  a.  An.  34;  Factors  &  Tr.  Ins.  Co.  v, 
lot  recover  back  money  voluntarily  New  Orleans,  25  La.  An.  454.  The 
paid  upon  a  special  assessment,  where  disbursement  of  money  voluntarily 
the  only  mode  of  collection  was  by  a  paid  for  taxes  under  an  illegal  assess- 
levy  upon  lands.  Ante.  §§  1044,  1046,  ment  cannot  be  enjoined  at  the  suit 
1619,  and  note.  Right  of  recovery  of  the  State.  Atchison  v.  State,  34  Kan. 
t>ack  where  the  assessment  is  set  aside.  379:  ante,  chap.  xxxi. 
Jersey  City  v.  O'Callajzhan,  4  N.  J.  L.  Remedy  where  illegal  taxes  have 
549;  Jersey  City  v.  Riker,  38  N.  J.  L.  reached  State  treasury.  Shoemaker  v. 
225;  Peyser  v.  New  York,  70  N.  Y.  Grant  County,  36  Ind.  175.  See  also 
197.    W*here  plaintiff  sought  to  recover  Cooley  on  Taxation  (2d  ed.),  804. 
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corporation  under  a  ck  ''m  of  right,  tb  v«  being  no  fraud  or  mistake 
otfad,  although  the  pa.  3r  is  mistake?  n  point  of  law  as  to  his  legal 
liability,  is  not,  at  leas  m  general,  r  overable  back.^  Such  is  un- 
doubtedly the  general  ^^  Je;  and  i^  not  intended  to  afRrm  more 
than  that  this  rule  ap  .1'  s  to  mumcipal  corporations  the  same  as, 
under  like  circumstai>  .t  would  apply  to  private  corporations  and 
individuals.  It  does  ^i'-  belong  to  this  work  to  consider  the  limi- 
tations upon  or  exce  )ns  to  the  general  proposition  that  pure 
mistakes  in  law  are  noc  ^lievable,  as  exemplified  in  the  more  recent 
equity  decisions  in  Great  Britain  and  this  countr}^^  Where  a  board 
of  supervisors  acting  for  a  county  has  power  "to  examine,  settle, 
and  allow"  all  accounts  chargeable  against  the  county,  their  allow- 
ance and  settlement  is,  as  a  rule,  binding  upon  the  county  so  as  to 
preclude  it  from  recovering  back  money  paid  piu^uant  thereto.'  But 

'  Marriott  v.  Hampton,  2  Esp.  546;  against   a   common   mistake  of  law. 

B.   c.   2  Smith   Leading  Cases,   237;  although  there  may  be  no  element  ot 

Clarke  v.  Dutchor,  9  Cow.  (N.  Y.)  674;  actual  fraud.     A  principle  applicable 

Mo  watt    V.    Wright,    1    Wend.    355;  to  all  cases  cannot  oe  formulated.    See 

Onondaga  County  v.  Briggs,  2  Denio  on  this  subject,  1  Spence  fkiuitv,  632, 

(N.  Y.),  26,  and  cases  cited  on  p.  40:  633;    Bisi>ham   Equity,    §§    185-188; 

Johnson  v.  Atkins,  44  Fla.  185;  Floyd  Story  Equity  Jurisp.,  §  212  a,  written 

V.  Atlanta  Banking  Co.,  109  Ga.  778;  by  Jud»e  Redfidd;   Cooper  v.  Phibbs, 

Lindsey  v.  Boone  County,  92  Iowa,  86;  L.  R.  2  H.  L.  149;  s.  c.  below,  17  Irii 

Toal  V.  New  York.  34  N.  Y.  Misc.  18;  Ch.  R.  79;    note  luminous  jud^ent 

Union  &  Planters   Bank  v,  Memphis,  of  Lord  Westbury^  drawing  a  distinc- 

107  Tenn.  66.  tion  between  a  nustake  of  the  general 

Mistake,  in  order  to  be  a  ground  to  law  of  the  land  and  one  relating  to  a 

recover  back  taxes,  must  be  a  mistake  matter  of  private  right,  the  latter  being 

of  fact,  and  not  mere  mistake  of  law.  considerea  as  a  matter  of  fact  rather 

Lambom    v.    Dickinson    County,    97  than  of  law.    Stone  v.  Godfrey,  5  De  G. 

U.  S.  181;    Hunt  v.  Rousmaniere,  1  M.  &  G.  76,  opinion  of  I^ord  Justice 

Pet.  15;  Bilbie  v.  Lumley,  2  East,  469;  Turner;  Saxon  life  Ass.  Co.,  In  re,  2 

2  Smith's  Lead.  Cas.  398,  6th  ed.,  458;  J.  &  H.  408,  and  note  opinion  of  Vice 

Marriott  v.  Hampton,  supra.    A  volun-  Chancellor    Wood;     Condon,    In    re, 

tary  payment,  made  with  a  full  knowl-  L.  R.  9  Ch.  App.  609,  and  opinion  of 

edge  of  all  the  facts  and  circiunstances  Lord  Justice  JameSy  lb.  p.  614.    The 

of  the  case,  though  made  under  a  mis-  manner  in  which  coiuts  of  eauity  deal 

taken  view  of  the  law,  cannot  be  re-  with  mistakes  of  law  is  w^  stated, 

voked,  and  the  money  so  paid  cannot  and  the  cases  reviewed,  in  Daniel  r. 

be  recovered  back.    Clarke  v.  Dutcher,  Sinclair,  L.  R.  6  App.  Cases,  181,  190. 

9  Cow.  (N.  Y.)  674;   Ege  v.  Koontz,  See  Hunt  v.  Rousmanier's  Admrs.,  8 

8  Pa.  St.  109;   Boston  &  S.  Glass  Co.  Wheat.  (U.  S.)  174;  s.  c.  1  Pet.  1;  s.  c. 

V.  Boston,  4  Met.  (Mass.)  181,  187;  below^  2  Mason,  342;   3  Mason,  294; 

Benson  v.  Monroe,  7  Cush.  (Mass.)  125;  Mr.  Justice  Story's  oonmients,  Equity 

Mihies  V.  Duncan,  6  B.  &  C.  671;  Jurisp.,  §§  114,  115;  Snell  r.  Belleville 

Stewart  v.  Stewart,  6  CI.  &  Fin.  911,  Ins.  Co.,  98U.  S.  85,  opinion  of  f^arian, 

968;   and  see  cases  cited  in  note  to  2  J.;  Mutual  Sav.  Inst.  9.  Eustin.  46  Mo. 

Smith's  Lead.  Cas.  403,  404,j6th  ed.,  200,  203;   Underwood  v.  Brockman,  4 

466;     Marriott    v.    Hampton,    supra,  Dana  (Ky.),  309;  Northrop  r.  Graves, 

See  on  general  subject  supra,  §S  1619,  19  Conn.  548. 
1622,  and  notes.  *  Ononda^   Coimty   v.   Briggs,  2 

'  There  is  a  strong  tendency  in  the  Denio  (N.  Y7).  26;  s.  c.  2  Hill  (N.  Y.), 

later  cases,  both  English  and  American,  135;    follows,   Snelson  v.  State,  16 

to  give  relief  where  justice  requires  it  Ind.  29. 
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before  payment,  the  countyTmay,  in  the  aulilior's  judgment,  defend, 
notwithstanding  the  allowa'f^,  if  not  liab:^  in  law.^ 

§  1623  (946).  Same  Subje«^.v' Payment'  i^ust  be  CompiiUory. — 
Where  there  is  no  mistake  of  fact'or  fravd, .  •  luntary  payment  cannot 
be  recovered  back  on  the  mere  ground  that  tJI  e  party  was  under  no 
legal  obligation  to  pay,  and  the  other  had  n-.  >•  ^ht  to  receive.  Where 
a  party  would  recover  back  taxes  which  h*  'ins  under  no  legal  obli- 
gation to  pay,  the  payment  must  be  comptdsory.^  The  statute  of 
limitations  was  held  to  apply  to  an  action  of  this  kind.^ 

§  1624  (947).  The  Doctrixie  of  the  Supreme  Court  of  the  United 
States  as  to  the  Right  to  recover  back  Taxes,  stated.  —  The  principles 
above  stated  in  sections  1616,  1617,  as  those  which  govern  the  com- 
mon-law right,  in  the  absence  of  statutory  regulations,  to  recover  back 
illegal  tastes,  and  the  elements  necessary  to  constitute  a  compulsory 
paym£nt,  have  been  sanctioned  as  correct  by  the  Supreme  Court  of 
the  United  States.^  The  general  or  common-law  doctrine  on  the 
subject  is  thus  recognized:  "Where  a  party  pays  an  illegal  demand 
with  a  full  knowledge  of  all  the  facts  which  render  such  demand 
illegal,  without  an  inunediate  and  urgent  necessity  therefor,  or 
unless  to  release  his  person  or  property  from  detention,  or  to  prevent 
an  immediate  seizure  of  his  person  or  property,  such  payment 
must  be  deemed  to  be  voluntary  and  cannot  be  recovered  back.  And 
the  fact  that  the  party  at  the  time  of  making  the  payment  files  a 
written  protest  does  not  make  the  payment  involuntary."    But 

-  Anief  chap.  xix.  §§  856,  857.  866.  a  moral  obligation  on  the  part  of  the 

•  Infra f    $    1624;     McCrickart    u,  city  to  repay  them,  and  was  a  sufficient 

Httsburgh)  88  Pa.  St.  133;   Benson  v,  consideration  to  support  a  subsequent 

Monroe,  7  Cush.  (Mass.)  125;  Mays  v,  promise  to  do  so.''     But  quaere  as  to 

Cincinnati,  1  Ohio  St.  268;   Clarke  v.  any  inherent  power  in  the  city  authori- 

Dutcher,    9    Conn.    674;     Taylor    i;.  ties   without    legislative   sanction   to 

Philadelphia  Bd.  of  Health,  31  Pa.  St.  convert   mere   moral   obligations   not 

73;   Allentown  Bor.  v.  Sa^er,  20  Pa.  enforceable  at  law  or  in  eouity  into 

St.  421;  Wharton  v.  Birmingham  Bor.,  legally  finding  obligations.    See  Index 

37  Pa.  St.  371;  Knibbs  v.  Hall,  1  Esp.  — Curative    Acts;    Moral    OUigatian; 

279;   Robinson  v.  Charleston  Council,  Legislature. 

2  l6ch.  317;    Lester  v.  Baltimore,  29        »  Brown  v.  Painter,  44  Iowa,  368; 

Md.  415;   Tupelo  v.  Beard.  56  Miss.  Hamilton  v.  Dubuque,  50  Iowa,  213; 

532;  Cahaba  T.  Council  v.  Biu*nett,  34  Callanan  v.  Madison  County,  45  Iowa, 

Ala.  400;  Raislert^.  Athens,  66  Ala.  194;  561;    Commonwealth  v.  Philadelphia, 

Palomares   Land   Co.    v.   Los  Angeles  27    Pa.  St.   497  j    and  see  generally, 

County,   146  Cal.  530.     In  State  v,  Cooley  on  Taxation,  chap.  xxiv. 
Butler,   11   Lea,  418,   the  court  said        *  Lambom   v.    Dickinson   Co.,    97 

"notwithstanding  the  voluntary  pay-  U.    S.    181;    Union  Pac.   R.    Co.   v, 

ment  of  taxes  illegally  assessed  does  Dodge  County,  98  U.  S.  541:  see  also 

not  constitute  or  confer  a  ri^ht  of  action  First  Nat.  Bank  of  A.  v,  Americus, 

to  recover  them  back,  yet  it  did  create  68  Ga.  119. 
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^'when  a  party  not  liable  to  taxation  is  called  upon  peremptorily  to 
pay  upon  such  a  warrant,  and  he  can  save  himself  and  his  propert}' 
in  no  other  way  than  by  paying  the  illegal  demand,  he  may  give 
notice  that  he  so  pays  it  by  duress  and  not  voluntarily,  and  by 
showing  that  he  is  not  liable,  recover  it  back  as  money  had  and  re^ 
ceived."  Applying  these  principles  in  a  case  where  it  appeared  that 
the  lands  of  a  railroad  company  were  taxed,  some  of  which  were, 
and  some  of  which  were  not  taxable,  and  a  tax  warrant  was  out 
which  authorized  the  seizure  of  personal  property,  but  under  which 
no  demand  had  been  made  or  special  or  active  steps  had  been  taken 
and  no  immediate  seizure  threatened,  and  the  company  presented 
itself  and  made  payment  of  all  of  its  taxes  in  the  usual  way,  but  under 
a  general  protest  in  writing  "that  the  taxes  were  illegally  assessed 
and  levied,  were  wholly  unauthorized  by  law,  and  that  suit  would 
be  instituted  to  recover  back  the  money  paid,"  it  was  held  that  the 
payment  was  not  compulsory  in  such  a  sense  as  to  give  the  right  to 
recover  back  taxes  thus  paid.^ 

'  Union  Pac.  R.  Co.  v.  Dodge  which  were  internal  revenue  tax  cases, 
County,  98  U.  S.  541^  sujjra,  Mr.  the  actions  were  sustained  'upon  the 
Chief  Justice  WaiUy  m  ^ving  the  ground  that  the  several  provisions  in 
judgment  of  the  court  in  the  case  last  the  internal  revenue  acts  referred  to 
cited,  accompanied  the  statement  of  warranted  the  concluaon  as  a  necesBary 
the  rules  appearing  in  this  section  of  implication  that  Congress  intended  to 
the  text  (§  1624)  with  the  following  give  the  taxpayer  such  remedy.'  It  is 
observations  upon  several  judgments  so  expressly  stated  in  the  last  case  (p. 
of  the  Supreme  Court  which  had  some-  14).  As  the  case  of  Erskine  v.  Van 
times  been  erroneously  supposed  to  Arsdale,  15  Wall.  (U.  S.)  75,  foUowed 
lay  down  a  dififerent  doctrine:  —  these,  and  was  of  the  same  genenl 

''There  are,  no  doubt,  cases  to  be  character,  it  is  to  be  presumed  that  it 
found  in  which  the  language  of  the  was  put  upon  the  same  ground.  In 
court,  if  separated  from  the  facts  of  such  cases  the  protest  plays  the  same 
the  particular  case  under  consideration,  part  it  does  in  customs  cases,  and  gives 
would  seem  to  imply  that  a  protest  notice  that  the  payment  is  not  to  be 
alon^  was  sufficient  to  show  that  the  considered  as  aomitting  the  light  to 
payment  was  not  voluntary,  but  on  make  the  demand." 
examination  it  >\ill  be  found  that  the  Adverting  to  the  case  in  judgment 
protest  was  used  to  give  effect  to  the  the  chief  justice,  in  the  case  from 
other  attending  circumstances.  Thus,  which  the  last  extract  was  taken,  thus 
in  Elliott  V.  Swartwout,  10  Pet.  (U.  S.)  proceeds  to  define  and  illustrate  the 
137,  and  Bond  v.  Hoyt,  13  Pet.  (U.  S.)  subject  of  compulsory  payments:  **The 
266,   which  were  customs  cases,   the  real  question  in  this  case  is  whether  thre 

Eayments  were  made  to  release  goods  was  such  an  immediate  and  urgent 
eld  for  duties  on  imports,  ana  the  necessity  for  the  payment  of  the  taxes  in 
protest  became  necessary  in  order  to  controversy  as  to  ifnv^  (hat  it  was  made 
show  that  the  legality  of  the  demand  upon  cornpulsion.  The  treasurer  had  a 
was  not  admitted  when  the  pavment  warrant  in  his  hands  which  would  have 
was  made.  The  recovery  rested  upon  authorized  him  to  seize  the  goods  of 
the  fact  that  the  payment  was  made  the  company  to  enforce  the  collection, 
to  release  property  from  detention,  This  warrant  was  in  the  nature  of  an 
and  the  protest  saved  the  rights  which  execution  running  against  the  property 
grew  out  of  that  fact.  In  Philadelphia  of  the  parties  chaxged  with  taxes  upon 
V.  Collector,  5  Wall.  (U.  S.)  730.  and  the  lists  it  accompanied,  and  no  oppor- 
Collector  v.   Hubbard,    12   Wall.  13,   tunity  had  been  afforded  the  parties  of 
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§  1625  (948).  ActioiiB  for  Torts;  Mode  of  Treatment.— We  find 
it  impossible  to  state,  by  way  of  definition,  any  rule  snflSciently 
exact  to  be  of  much  practical  value  which  will  precisely  embrctce  the 
torts  for  which  a  civil  action  will,  in  the  absence  of  a  statute  declaring 
the  liability,  lie  against  a  municipal  corporation.  The  difficulty 
experienced  by  the  courts  on  this  subject  has  been  often  confessed, 
and,  speaking  of  it,  Mr.  Justice  Foote  remarks:  "All  that  can  be 
done  with  safety  is  to  determine  each  case  as  it  arises."  ^  It  is  justly 
observed  in  Mersey  Dock  cases  (relating  to  the  liability  of  a  public 
corporation  required  to  maintain  suitable  docks  and  harbor  ae- 
coDunodations,  for  the  use  of  which  they  were  authorized  to  demand 
certain  dues)  "  that  in  every  case  the  liability  of  a  body  created  by 
statute  must  be  determined  under  a  true  interpretation  of  the 
statutes  under  which  it  is  created."  ^    While  the  powers  and  duties 

obtaining  a  judicial  dcciaon  of  the  paid.  No  specification  of  alleged  illegal- 

Siiestion  of  their  liability.  As  to  this  ity  was  made,  and  no  particular  prop- 
ass  of  cases  Chief  Justice  Shaw  states  erty  designated  as  wrongfully  included 
the  rule  in  Preston  v.  Boston,  12  Pick,  in  the  assessment  of  the  taxes.  The 
7,  14^  as  follows:  'When  a  party  not  protest  was  in  the  most  general  terms, 
liable  to  taxation  is  called  upon  per-  and  evidently  intended  to  cover  every 
emptorily  to  pay  upon  such  a  warrant,  defect  that  might  thereafter  be  dls- 
ana  he  can  save  himself  and  lus  prop-  covered,  either  in  the  power  to  tax 
erty  in  no  other  way  than  by  pa3dng  or  the  manner  of  executing  the  power, 
the  illegal  demand,  he  may  give  notice  Three  vears  afterwards,  and  after  the 
that  he  so  pays  it  by  duress^  and  not  case  of  Union  Pac.  R.  Co.  v.  Mo- 
volunt^ly,  and,  by  showing  that  he  Shane,  22  Wall.  (U.  S.)  444,  which  was 
is  not  liable,  recover  it  back  as  money  supposed  to  decide  that  the  particular 
had  and  received.'  ThiSf  we  think,  is  lands  now  in  question  were  not  sub- 
ihe  true  rule,  but  it  folia  far  short  of  what  ject  to  taxation,  this  suit  was  brought. 
is  reauired  in  this  case.  No  attempt  Under  such  circumstances  we  cannot 
had  Deen  made  by  the  treasiu'er  to  hold  that  the  payment  was  compulsory 
serve  his  warrant.  He  had  not  even  in  such  a  sense  as  to  give  a  right  to  the 
personcdly  demanded  the  taxes  from  present  action.'' 
the  company,  and  certainly  nothing  *  Lloyd  v.  New  York,  5  N.  Y.  369, 
had  been  done  from  which  his  intent  375;  Cobb  v,  Dalton,  53  Ga.  426. 
could  be  inferred  to  use  the  legal  ''No  rule  on  this  subject  can  be  so 
process  he  held  to  enforce  the  collec-  precisely  stated  as  to  embrace  all  the 
tion,  if  the  alleged  iUegality  of  the  torts  for  which  it  has  been  held  by 
claim  was  made  known  to  him.  All  some  court  or  another  that  a  private 
that  appears  b  that  the  company  was  action  will  lie  against  a  municipal 
charged  upon  the  tax-lists  with  taxes  corporation."  West,  J.,  in  Conway  v. 
upon  its  real  and  personal  property  Beaumont,  61  Tex.  10. 
b  the  county.  After  all  the  taxes  had  *  Mersey  Docks  v.  Gibbs;  Same  v. 
became  delinquent  under  the  law,  but  Penhallow,  Law  R.  1  H.  L.  Cases, 
before  any  active  steps  whatever  had  93;  s.  c.  1  H.  &  N.  439;  3  H.  &  N. 
been  taken  to  enforce  their  collection,  164;  7  H.  &  N.  329;  approved  by 
the  company  presented  itself  at  the  Rives,  J.,  in  his  learned  opinion  in 
treasurers  office,  and  in  the  usual  Richmond  v.  Long's  Adm.,  17  Gratt. 
course  of  business  paid  in  full  every-  (Va.)  375;  s.  p.  Southampton,  Ac. 
thing  that  was  charged  against  it.  Bridge  Co.  v.  Southampton  Local 
accompanying  the  payment,  however,  Board,  8  El.  &  Bl.  812;  Winch  r. 
with  a  general  protest  agsunst  the  Thames  Conservators.  L.  R.  9  C.  P. 
legality  of  the  charges,  and  a  notice  C.  378;  Clark  v.  Atlantic  City,  180 
that  suit  would  be  conunenced  to  re-  Fed.  Rep.  598,  601,  citing  text, 
cover  back  the  full  amount  that  was 
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of  our  ordinary  municipalities  are  more  numerous  and  varied  than 
those  of  a  public  corporation  for  a  defined  purpose,  still  the  same 
general  principle  applies,  viz.,  that  liability  must  be  determined 
(when  not  expressly  declared)  by  the  nature  of  the  power  and  duty, 
and  the  charter  and  legislative  provisions  applicable  thereto.  We 
can,  perhaps,  most  satisfactorily  present  the  state  of  the  law  respect- 
ing the  liability  of  municipal  corporations  in  actions  for  torts,  by 
referring  to,  and,  as  far  as  possible,  classifying,  the  cases  (which  may 
be  grouped  according  to  the  subject-matter)  in  which  such  liability 
has  been  judicially  asserted  or  denied.  And  first,  we  will  mention 
cases  in  which  these  corporations  are  not  liable  to  civil  actions,  unless 
the  liability  be  expressly  created  by  statute. 

§  1626  (949).  Discretionary  and  Legislative  Powers.  —  A  muni- 
cipal corporation  is  not  impliedly  liable  to  an  action  for  damages 
either  for  the  non-exercise  of,  or  for  the  manner  in  which  in  good 
faith  it  exercises,  discretionary  powers  of  a  public  or  legislatide  char- 
acter. Thus,  where  such  a  corporation  has  under  its  charter  a  dis' 
cretion  as  to  the  time  and  manner  or  plan  of  making  public  or 
corporate  improoements,  as,  for  example,  grading  streets,  constructing 
sewers,  drains,  vaults,  &c.,  building  market-houses,  impro\'ing 
its  harbor,  and  the  like,  neither  mandamus  nor  a  private  action 
will  lie  against  the  corporation  for  omitting  or  neglecting  to  act; 
and  the  reason  is  that  such  powers  are  conferred  to  be  exercised 
or  not,  as  the  public  interest  is  deemed  to  require,  and  there  is  no 
implied  liability  for  deciding  either  that  the  public  interest  does 
not  require  action,  or  that  it  requires  action  in  a  particular  way.^ 

^  Trescott    v.    Waterloo.    26    Fed.  494;   Claussm  9.  Luveme,  103  Minn. 

Rep.  592;    Trammell  t^.   Russellville,  491;   Keating  r.  Kansas  City,  S4  Ma 

34  Ark.   105;    Brown    v.  Bentonville  415;    Tritz  v.  Kansas  Citv,  84  Mo. 

(Ark.),    126    S.   W.    Rep.   93;  Vera-  632;  Funke  v.  St.  Louis,  122  Mo.  132, 

guth  V.   Denver,  19  Colo.   App.  473;  140,  dtins  text;   Urquhart  v.  Ogdens- 

Rivers    v.    Augusta,    65    Ga.     376;  burg,  91  N.  Y.  67;    Astoria  Heights 

Collins  V,  Savannah,  77  Ga.  745  (not  lAnd  Co.  v.  New  Yoi^   179  X.  Y. 

opening  a  street);    Ison  v.  Griffin,  98  579;    Rogers  v.  .Bin^iamton,  101  X. 

Ga.  623;    Tarbutton  v.  Tennille,  110  Y.  App.  Div.  352,  356,  aflPd  186  X.  Y. 

Ga.  90;    Dalton  v.  Wilson,   118  Ga.  595,  citing  text;    Cole  p.  Medina,  27 

100;   Anderson  v.  East,  117  Ind.  126;  Barb.   (N.  Y.)  218:    Wilson  r.  Xew 

Vaughtmann  v.  Waterloo,  14  Ind.  App.  York,  1  Denio  (N.  Y.),  595;  Lacour  r. 

649;    Spitzer  v.   Runyan,    113   Iowa,  New  York,*3  Duer  (N.  Y.),  406;  pott, 

619,    622.     citing   text;     McGrew   v.  §  1739;    Custer  r.  New  Philadelphia, 

Kansas  Citv,  69  Kan.  606;   Keeley  v,  20  Ohio  Cir.  Ct.  R.  177,  181.  quoting 

Portland,  100  Me.  260,  quofmg  text;  text;    McDade  v.  Chester  Citv,  117 

Henkel    v.    Detroit,    49    Mich.    249;  Pa.  St.  414;    Betham  v.  Philadelphia, 

Bauman  v.  Campau,   58  Mich.   444;  196  Pa.  302,  309,  citing  text;   Robin- 

McArthur  v.  Saginaw,  58  Mich.  357;  son  v.   Norwood.   27   Pa,  Super.  Ct. 

Williams  v.  Grand  Rapids,  59  Mich.  481;    Parks  v.  GreenviUe,  44  S.  Car. 

51;    Miller  v.  Kalamazoo,  140  Mich.  168;  Horton  v.  Bristol,  4  Lea  (Toul), 
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There  may  be,  however,  as  elsewhere  shown,  an  implied  liability  for 
the  negligent  or  miskilful  manner  in  which  gtricUy  corporate  or 

39;  infra,  §  1627,  and  note;  Jones^v.  Carr  v.  Northern  Liberties  (authority 
Williamsburg,  97  Va.  722,  citing  text;  to  construct  sewers),  35  Pa.  St.  324: 
Jordan  v.  Benwood,  42  W.  Va.  312,  cit-  followed  in  Lehij^  County  v.  Hoflfort, 
ing  text;  Bartlett  v.  Clarksburg,  45  116  Pa.  St.  119  (erecting  barrier  be- 
W.  Va.  393,  quoting  text.  tween  roadway   and  foot-path  on  a 

A  limitation  on  the  doctrine  of  the  bridge), 
text  is  asserted  in  niany  cases,  where  Tlie  passage  of  an  ordinance  per- 
it  is  held  that  a  municipal  corporation  miUing  the  use  of  a  street  for  coasting 
cannot  so  exercise  its  discretionary  held  not  to  render  the  city  liable  for 
powers  in  adopting  a  plan  for  a  public  injuries  to  persons  resulting  from  such 
improvement  as  pracUcaUy  to  take  mi-  use^  because  the  adoption  of  such  an 
vote  property  for  public  use  without  ordinance  is  an  exercise  of  legislative 
ccmpensation.  Post,  §§  1739-1745,  power  and  discretionary.  Burford  v, 
and  cases.  Grand  Rapids,  53  Mich.  98;    see  on 

In  a  case  where  the  plan  of  a  sewer  this  point  infra,  §§  16^,  note,  1705 
was  proved  to  be  defective,  and  being  and  notes;  Grant  v.  Erie  (fiie  and 
neidigently  maintained  cauised  the  in-  damages  from  failure  to  repair  reser- 
undation  of  plaintiff's  property,  Ruger,  voir),  69  Pa.  St.  420;  McDade  v. 
Ch.  J.,  said:  "We  are  also  of  the  Chester  (failure  to  prohibit  dangerous 
opinion  that  the  exercise  of  a  judicial  occupation),  117  Pa.  St.  414,  citing 
or  discretionary  power,  by  a  municipal  text;  Bennett  v.  New  Orleans,  14  La. 
corporation,  which  results  in  a  direct  An.  120;  Cooley  Const.  Lim.  208; 
and  physical  injury  to  the  property  of  infra,  §  1636;  Kelly  v.  Milwaukee 
an  mdividual,  and  which  from  its  (damage  by  swine  at  large),  18  Wb. 
nature  is  liable  to  be  repeated  and  con-  83;  Joliet  v,  Verley,  35  111.  58,  per 
tinned,  but  is  remediable  by  a  change  Beckunth,  J.;  Alton  v.  Hope,  68  111. 
of  plan  or  the  adoption  of  prudential  167;  Goodrich  v.  Chicago,  20  111.  445, 
measures,  renders  the  corporation  Ua-  in  which  it  was  held,  where  a  city  cor- 
bie for  such  damages  as  occur  in  con-  poration  had,  among  other  powers, 
sec]uence  of  its  continuance  of  the  express  authority  **to  remove  ail  ob- 
original  cause  after  notice,  and  an  siructums  in  the  harbor,^*  that  it  was 
omission  to  adopt  such  remedial  not  liable  to  a  party  who  received 
measures  as  experience  has  shown  to  damages  from  a  sunken  hulk  therein, 
be  necessary  and  proper."  Seifert  v.  if  the  city  had  never  undertaken  to 
Brooklyn,  101  N.  Y.  136;  post,  §§  exercise  the  power  granted  to  it  to 
1739-1745,  and  cases,  where  the  sub-  clear  out  the  narbor.  Canto,  J.,  says, 
ject  b  more  fully  considered.  Shearm.  in  substance:  If,  however,  the  city 
A  Red.  Neg.  (4th  ed.)  §§  269-279;  had  entered  upon  the  work  of  remov- 
Thomps.  Nep.,  chap.  16.  ing  the  hulk,  and  in  doing  so  had  care- 

The  text  cited  and  the  principle  ap-  lessly  left  it  in  an  exposed  situation, 
plied  to  a  case  in  which  it  was  unsuc-  by  reason  of  which  a  navijgator's  vessel 
cessfully  sought  to  make  the  corpora-  was  injured,  it  would  be  liable  for  such 
tion  liable  for  suspending  the  ordinance  negUgence.  A  city  held  not  to  be  Uable 
forbidding  fireworks,  during  which  time  for  damages  by  spiles  in  front  of  pier 
the  plaintiff's  house  was  destroyed  by  owned  by  it  in  a  navigable  river.  Sea- 
fireworks  negligently  used  by  boys,  man  v.  New  York,  80  N.  Y.  239; 
Hill  17.  Charlotte,  72  N.  Car.  55:  Davis  Armstrong  v.  Brunswick^  79  Mo.  319 
V.  Montgomery  Coimcil,  51  Ala.  139;  (failing  to  abate  a  nuisance).  See 
CampbeU's  Adm.  v.  Same,  53  Ala.  infra,  §§  1655,  1665;  New  York  v, 
527;  Ball  v.  Woodbine,  61  Iowa,  83;  Furze,  3  Hill  (N.  Y.),  612,  explained  in 
post,  §§  1703,  1737-1747;  White  v,  Wilson  v.  New  York.  1  Denio  (N.  Y.), 
Yazoo  City,  27  Miss.  357;  Griffin  v.  595,  600,  and  in  Mills  v,  Brooklyn,  32 
Mayor,  9  N.  Y.  456,  and  cases  cited.  N.  Y.  489,  cited  infra,  §§  1739^  1740; 
Followed,  Dewey  v.  Detroit.  15  Mich,  these  cases  distinguished  in  Seifert  v. 
2ff7,  where  the  council  haa  a  discre-  Brooklyn  (noted  supra),  101  N.  Y. 
tion  as  to  the  number  of  subordinate  136:  see  post,  §§  1739-1745;  Sheamu 
officers  it  would  appoint;  Western  &  Ked.  Neg.  §  285,  and  cases  cited; 
College  V.  Cleveland,  12  Ohio  St.  375;  Dayton  v.  Pease,  4  Ohio  St.  80.    Cor- 


2840  MUNICIPAL  CORPORATIONS  §  1627 

municipal  powers,  as  distinguished  from  public  powers, axe  carried  into 
execution,  although  there  was  no  perfect  or  absolute  duty  resting 
on  the  corporation  to  enter  upon  the  works  or  undertakings  involving 
the  exercise  of  such  powers.^  But  the  liability  in  such  cases  attaches 
only  when  the  duties  cease  to  be  judicial  in  their  nature,  and  become 
ministerial.^  This  is  the  principle;  its  application,  as  will  be  here- 
after seen,  is  oftentimes  extremely  difficult. 

§  1627  (950).  Failure  to  enforce  By-laws.  —  Unless  there  be  a 
valid  contract  creating,  or  a  statute  declaring,  the  liability,  a  muni- 
cipal corporation  is  not  bound  to  secure  a  perfect  execution  of  its  by- 
laivs,  relating  to  its  public  powers,  and  it  is  not  responsible  dviUy  for 
neglect  of  duty  on  the  part  of  its  officers  in  respect  to  their  enforce- 
ment, although  such  neglect  results  in  injuries  to  private  persons 
which  would  otherwise  not  have  happened.'    Conformably  to  the 

poration  of  Trinity  House,  having  »  Levy  v.  New  Yorkj  1  Sandf. 
power  to  raise  a  fund  by  the  levy  of  (N.  Y.)  4G5,  relating  to  injury  corn- 
light  duties,  held  liable  for  the  negli-  mitted  by  swine  running  at  large  in  the 
gence  of  its  servant  in  leaving  an  iron  streets  in  violation  of  by-laws,  referred 
stump  standing  under  water  on  which  to  with  approval,  11  N.  x .  396,  and  see 
the  plaintiff's  ship  struck.  Gilbert  v.  cases  there  cit^  and  in  Griffin  v.  New 
Trinity  House,  L.  R.  17  Q.  B.  Div.  York,  9  N.  Y.  466,  459,  per  Denio,  J.; 
795,  and  cases  cited.  b.  p.  Peck  v.  Austin  (market  ordinance). 

As  to  mandatory  and  discretionary  2  Tex.  162,  in  which  the  court,  admit- 
powers,  see  ante^  §§  246,  1489,  1515;  ting  that  such  a  corporation  may  be 
po«/,  §§  1737-1747;  Stcines  v,  Frank-  liable  for  "the  wrongful  acts  of  ita 
lin  Co.,  48  Mo.  167;  Shearm.  &  Red.  officers  done  under  its  authority,  and 
Neg.  §  269  ei  seq.  As  to  private  action  pursuant  to  its  will,  express  or  implied," 
for  damages  for  breach  of  duty  im-  says  that  "such  a  rule  cannot  oe  en- 
posed  by  statute  or  municipal  ordi-  forced  in  this  case,  because  the  action, 
nance.  Heeney  v.  Sprague,  11  R.  I.  or  non-action,  of  the  officers  oomplainea 
456;  Flynn  v.  Canton  Co.,  40  Md.  of  was  contrary  to  the  will  of  tne  cor- 
312;  Thomps.  Neg.,  chaps.  14,  15,  16.    poration  as  expressed  in  the  ordinance." 

A  city  is  not  hable  in  damages  for  See  also  observations  {arguendo)  of 
the  wrongful  repeal  of  a  street  railway  Marshall^  C.  J.,  in  Fowle  v,  Alexandria, 
franchise  ordinance  or  for  the  conduct  3  Pet.  (U.  S^  398,  409:  Caldwell  p. 
of  its  officers  in  publishing  and  sub-  Prunelle,  57  Kan.  511:  Henkel  v.  De- 
sequently  enforcing  the  repealing  or-  troit,  49  Mich.  249;  Sutton  v.  Carroll 
dinance.  Edson  t;.  Olathe,  81  Kan.  Coimty  Pol.  Boaxti,  41  Miss.  236; 
328.  City  not  liable  for  act*of  council  Sherman  v,  Granada,  51  Miss.  186; 
in  passing  ordinance  which  wrongfully  ante^  §  1626,  note;  Chandler  v.  Bay  St. 
interferes  with  right  of  property  owner  Louis,  57  Miss.  327;  Funke  v,  St. 
to  conned  wUh  sewer  under  grant  by  Ix)uis,  122  Mo.  132,  146,  dting  text; 
municipality.  Property  owner's  only  Moran  v.  Pullman  Palace  Car  Co.,  134 
remedy  is  by  injunction.  Stevens  v.  Mo.  641;  Harman  r.  St.  Louis,  137 
Muskegon,  111  Mich.  72.  Mo.  494;  Butz  r.  Cavana^,  137  Ma 

1  Post,  §§  1630,  note,  1665,  1708,  503;  SaUee  v.  St.  Louis,  152  Mo.  615; 
1717,  1741  et  seq.  The  text  cited,  Lorillard  v.  Monroe,  11  N.  Y.  392,  396, 
Clarence  v.  Auburn,  66  N.  Y.  334,  aff'g  12  Barb.  (N.  Y.)  161;  Hqw^^  «_ 
341.  Brooklyn,  30  N.  Y.  App.  Kv.  217f 

*  Post,  §  1741,  et  seq.;  2  Thomps.  RdgerrvrBinghamton,  101  N.  Y.  App. 
Neg.,  chap.  16,  pp.  625-806,  and  cases  Div.  352;  Hull  v,  Roxboro,  142  N. 
there  citod;  Keeley  v.  Portland,  100  Car.  453  (ordinance  prohibiting  hog- 
Me.  260,  quoting  t€xt.  pens);    McCrowell  v.  Bristol,  5  L^ 
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foregoing  principles  the  Supreme  Court  of  Georgia  held  that  a  muni- 
cipal corporation  is  not  liable  for  damages  resulting  from  a  failure  on 
the  part  of  its  council  to  perform,  or  from  an  improper  performance 
of  those  powers  and  duties  which  are  legislative  or  judicial  in  their 
character.  For  damages  resulting  from  their  neglecting  to  perform, 
or  negligence  in  the  performance  of  corporate  duties  which  are  purely 
ministerial,  the  corporation,  it  was  admitted,  would  be  liable.  There 
is  no  sound  distinction,  says  the  court,  as  to  the  liability  of  the 
corporation,  between  a  failure  to  pass  an  ordinance,  in  the  first  in- 
stance, and  its  repeal  or  suspension  after  being  passed.  Therefore, 
where  a  city  council  passed  an  ordinance  forbidding  the  running 
at  large  of  cattle  in  its  streets,  but  subsequently  suspended 
its  operation  indefinitely,  on  the  ground,  among  others,  that 
the  growth  of  weeds  and  grass  was  too  luxuriant  for  comfort, 
health,  and  good  appearance,  one  who  is  gored  by  a  cow  running 
at  large  in  the  streets  has  no  cause  of  action  against  the  city;  and 

(Teim.)»  685,  approving  text;  Jones  v,  is  not  ordinarily  liable  for  the  illegal 
Williamsburg,  97  Va.  722.  and  unauthorized  acts  of  ito  officers 
In  Kiley  v.  Kansas  City,  87  Mo.  under  an  ordinance,  nor  is  it  made 
103,  a  city,  having  an  ordinance  against  liable  by  the  fact  that  it-s  board  of 
nuisances  which  would  include  an  inse-  trustees  are  cognizant  of  the  tortious 
cure  wall  upon  private  propertv  but  act,  or  even  participate  therein.  Odcll 
on  the  line  of  the  street,  was  held  not  Trs.  v.  Schroeder,  58  111.  353  (false 
to  be  liable  for  the  death  of  a  child  imprisonment  by  town  officer;  no 
caused  by  the  fall  of  such  a  wall  upon  municipal  liability), 
an  adjoining  house.  See  also  Cain  v.  A  city  is  not  liable  in  damages  to  a 
Syracuse,  95  N.  Y.  83.  So  in  Anderson  person  struck  by  a  bicycle  ridden  on  the 
V.  Elast,  117  Ind.  126,  a  municipal  cor-  sidewalk  by  reason  of  its  failure  to 
poration  was  held  not  to  be  liable  to  a  pass  an  ordinance  prohibiting  the 
citizen,  whose  building  is  situate  on  riding  of  bicycles  on  sidewalks;  Tar- 
his  own  ground f  for  damages  sustained  buttons. Tcnnille,  110 Ga. 90;  Howard 
by  him  by  reason  of  the  walls  of  a  v.  Brooklyn,  30  N.  Y.  App.  Div.  217; 
building,  on  the  opposite  side  of  the  Rogers  v.  Binghamton,  101  N.  Y.  App. 
alley  belonging  to  another  citizen  and  Div.  217:  afif'd  186  N.  Y.  595;  Custer 
negugently  permitted  by  him  to  be-  t;.  New  Philadelphia,  20  Ohio  Cir.  Ct. 
come  dangerous,  falling  upon  his  Rep.  177;  Bryant  v.  Orangeburg,  70 
building  and  destroying  it.  In  such  S.  Car.  137;  Jones  v.  Williamsburg,  97 
case  if  the  owner  of  a  building  which  Va.  722;  nor  is  a  city  liable  for  its 
has  been  burned  negligently  permits  failure  to  enforce  an  ordinance  pro- 
the  ruined  walls  to  become  dangerous,  hibiting  the  riding  of  bicycles  on  side- 
he,  and  not  the  city,  is  liable  to  the  walks.  Millett  v.  Princeton,  167  Ind. 
adjacent  owner  for  injury  to  his  582.  But  see  contra,  Hagerstown  t;. 
property  caused  by  the  walls  falline  Klotz,  93  Md.  437.  A  city  is  not 
upon  it,  although  the  city  marshal  liable  for  its  failure  to  adopt  or  enforce 
volunteered  to  take  charge  of  the  an  ordinance  prohibiting  harae  racing 
ruins  and  have  the  walls  torn  down  if  in  streets.  Marth  t;.  Kingfisher,  22 
necessary.  But  see  Hagerstown  v.  Okla.  602.  A  city  is  not  liable  for 
Klotz,  93  Md.  437.  Infra,  §§  1628,  its  faihu^  to  enforce  an  ordinance  pro- 
1705,  and  notes  (as  to  injuries  in  hibiting  the  discharge  of  cannon  in  the 
streets  and  public  places  caused  by  city  streets.  O'Rourke  v.  Sioux  Falls, 
aumings  and  falling  substances);  Howe  4  So.  Dak.  47.  See,  further,  as  to  dis- 
V.  New  Orleans,  12  I/a.  An.  481.  Index  plays  and  exhibitions  in  public  streets, 
—  Atoning,    A  municipal  corporation  post,  §  1703. 
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the  principle  is  not  altered  by  the  fact  that  the  owner  paid  a 
municipal  tax  on  the  cow.^ 

§  1628  (951).  Failure  to  abate  Nuisanees.  —  A  failure  by  the 
corporation  to  exercise  its  charter  power  to  abate  nuisances  not  ren- 
dering its  streets  unsafe  does  not  give  a  person  who  is  injured  by 
such  failure  a  private  action  against  the  corporation;  ^  and  there- 
fore where  a  house  in  a  city  was  destroyed  by  fire  caused  by  sparks 
from  an  engine  on  the  adjoining  property,  which  was  by  ordi- 
nance a  nuisance  that  the  city  might  have  abated,  but  which  after 
notice  and  request  it  had  neglected  to  abate,  the  city  is  not  liable 
in  damages  for  such  non-action  and  neglect,  to  the  owner  of  the 
house  destroyed.* 

*  lUvcrs  V.  Augusta  Council,  6.5  Ga.  by  the  city  but  situated  on  private 
376;  ante^  §  1626,  note.  See  also  Tar-  propert3r,  plaintiff  being  at  the  time 
button  V.  Tennille,  110  Ga.  90.  But,  on  the  sidewalk);  Kent  v.  Cheyenne,  2 
in  MaryUmdy  the  contrary  view  appears  Wyo.  6.  But  see  Boothe  v.  Fulton, 
to  be  adopted  and  it  appears  to  be  85  Mo.  App.  16. 

held  that  if  a  city  has  bv  its  charter  In  Taylor  v.  Cumberland,  64  Md. 

power  to  prevent  cattle  from  running  68,  a  city  was  held   responsible   for 

at  lar^e  within  the  corporate  Hmits  injuries   caused    by   coasting   in  vio- 

and  fails  to  exercise  such  power,  it  is  lation    of    an    ordinance.      Compare 

liable  to  a  person  injured  by  cciule  so  Burford  v.  Grand   Rapids,  53  Mich. 

running  at  large.    Cochrane  v.  Frost-  98;  noted  supra y   §  1626,  note;  post^ 

burg,  81  Md.  54.     See  also  Hagers-  §§    1630,    note,    1713-1717;    Shearm. 

town  V.  Klotz,  93  Md.  437.  &  Red.   Neg.    (4th  ed.)   §  262,   and 

*  Davis  V.  Montgomery,  51  ^Ala.  cases.  City  held  liable  for  creating  and 
139:  Campbeirs  Adm.  v.  Montgomery,  maintaining  a  nuisance.  Hart  v.  Union 
53  Ala.  527:  anU,  §  1627,  note;  Collins  County,  57  N.  J.  L.  90;  Bolton  v.  New 
V.  Savannah,  75  Ga.  745,  748,  citing  RocheUe.  84  Hun  (N.  Y.),  281.  Oty 
text;  Dal  ton  v.  Wilson,  118  Ga.  100;  held  liaole  under  the  circumstances 
James'  Adm'r.  v.  Harrodsburg,  85  Ky.  for  failure  to  abate  a  nuisance.  Hills- 
191;  Bliven  v.  Sioux  City,  85  Iowa,  boro  v,  Ivey,  1  Tex.  Civ.  App.  653. 
346  (billboard) ;  Cason  t;.  Ottumwa.  102  A  municipal  corporation  is  lu^licbU 
Iowa,  99  (billboard);  Arnold  v.  Stan-  for  sickneta  of  its  inhabitAnts  arising 
ford,  113  Ky.  852;  Georgetown  v,  from  its  failure  to  enforce  legally 
Commonwealth,  115  Ky.  382;  Frank-  enacted  ordinances  imposing  penalties 
fort  V.  Commonwealth  (Ky.),  75  S.  W.  for  the  maintenance  of  nuisances. 
Rep.  217;  Butz  v.  Cavanagh,  137  Mo.  Hull  v.  Roxboro,  142  N.  Car.  453. 
503;  Howard  v.  Brooklyn,  30  N.  Y.  Although  a  city  may  have  power  to 
App.  Div.  217,  223,  quoting  text;  provide  for  the  razing  or  demolishing 
Leonard  v.  Homellsville,  41  N.  Y.  of  buildings  which  by  reason  of  fire 
App.  Div.  106  (shooting  gallery  on  pri-  may  become  dangerous,  the  power 
vate  property  endangcnng  travellers  conferred  .is  simply  one  of  local  legis- 
on  street);  Hull  v.  Roxboro,  142  N.  lation,  and  the  failure  to  exercise  it 
Car.  453  (hog-pens);  Mansfield  t^.  does  not  make  the  city  hable  for 
Bristor,  76  Ohio  St.  270;  Chattanooga  injuries  caused  by  the  falling  of  the  wall 
V.  Reid,  103  Tenn.  616,  citing  text;  of  a  building  which  became  oangerous 
State  t;.  Burlington,  36  Vt.  521;  Miller  by  reason  of  fire.  So  held  in  a  case 
V.  Newport  News,  101  Va.  432,  436,  where  plaintiff's  intestate  was  killed  in 
citing  text;  Wood  t;.  Hinton,  47  W.  a  building  on  the  lot  adjoining  the 
Va.  645;  Hubbell  v.  Viroqua,  67  Wis.  dangerous  wail,  and  not  on  the  street. 
343  (not  liable  for  injur>'  caused  by  a  Cain  v.  S^acuse,  95  N.  Y.  83. 
bullet  from  a  shooting  gallery  hcensed  '  Davis  v,   Montgomery,    51   Ala. 
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§  1629  (952).  Failure  to  observe  By-laws.  —  Nor  is  a  city  liable 
to  the  plaintiff  for  the  value  of  his  house  destroyed  by  the  taking 
fire  of  a  wooden  building  which  the  city  permitted  to  be  erected  in 
violation  of  its  ordinances.^  It  has  sometimes,  indeed,  been  broadly 
declared  that,  in  the  absence  of  a  statute  giving  it,  an  action  at 
law  for  damages  will  not  lie  against  a  municipal  corporation  for 
failing  to  exercise  its  legislative  functions  or  powers  to  the  injury  of 
private  individuals,  even  where  the  duty  of  exercising  them  is  im- 
perative or  mandatory.* 

§  1630  (953).  M1st>ake  of  Corporate  Power  by  Corporation;  Mu- 
nicipal Licensees.  —  A  municipal  corporation  is  not  liable  to  a  pri- 
vate individual  for  losses  caused  by  its  having  misconstrued  the 
extent  of  its  powers,  and  issued  a  license  which  it  had  no  authority 
to  grant.*  The  license  in  the  case  just  cited  from  the  United  States 
Supreme  Court  *  was  granted  by  the  corporation,  without  authority 

139.    A  city  is  not  liable  to  one  who  over  the  subject  when  in  fact  it  had 

is  injured  in  assisting  in  the  extinguish-  none.    The  exemption  from  liability  is 

ment  of  a  fire  in  a  manufactory  of  placed  by  the  court  upon  the  groimd 

fireworks   upon   the   ground   that    it  that  such  functions  are  substantially 

failed  to  exercise  the  power  expressly  judicial  in  their  nature.    Duke  v.  Rome, 

conmiitted  to  its  council  to  prohibit  20  Ga.  635;   White  t;.  Yazoo  City,  27 

such  manufacture.     McDade  t;.  Ches-  Miss.  357;    supra,   §  1626;    post,   §§ 

ter,  117  Pa.  St.  414.    As  to  liabiUty  for  1739,  1740.    So  a  citjr  is  not  liable  for 

negligent   acts   of   firemen,   see   post,  the  acts  of  an  abutting  owner,  in  or 

i  1660.    As  to  displays  or  fireworks,  upon   the   streets,    to   whom   it   has 

see  post,  §  1703.  granted  permission  to  connect  his  pri- 

^  Forsyth  v.  Atlanta,  45  Ga.  152.  vate  dram  with  the  sewers,  unless  it 

See  also  Harman  v.  St.  Louis,  137  Mo.  has  been  guilty  of  neglect  in  respect  of 

494;   Chattanooga  v.  Reid,  103  Tenn.  its  own  duty  to  keep  the  streets  m  safe 

616,  citing  text.  condition   for   travel.      Masterson   », 


«  Reock  V.  Newark,  33  N.  J.  L.  129.  Mt.  Vernon,  58  N.  Y.  391;  Shearm.  & 

The  judgment  in  this  case  can,  how-  Red.  Neg.  (4th  ed.)  §  263. 
ever,    rest   on   other   grounds.    Post,        *  Fowle  v.  Alexandria,  supra.     In 

{  1679;   anU,  §  246,  note.      See  also  Cole  t;.   Nashville,   4  Sneed   (Tenn.), 

Howard  v.  Brooklyn,  30  N.  Y.  App.  162,  arismg  on  demurrer  to  the  deo- 

Div.  217.  laration,  it  was  properly  held  that  as 

As  to  who  are  corporate  officers,  and  the  municipal  corporation  had  no  juris^ 

what  are  corporate  duties,  see  infra,  diction  over  lunatics,  and  no  power  and 

i§  1630,  1634,  1655,  1665,  1737,  1747.  no  duty  to  arrest  and  confine  them,  or 

As  to  contract  to  enforce  ordinances,  to  take  measures  for  this  purpose,  it 

see  Le  Claire  v.  Davenport,  13  Iowa,  could  not  be  made  liable  for  a  supposed 

210.    Ante,  §  704;  Gale  v.  Kalamazoo,  omission  of  duty  for  not  doing  so.    Post, 

23  Mich.  344.  §  1647.    But  in  the  same  case  it  was 

*  Fowle  V.  Alexandria,  3  Pet.  398;  also  decided  that  if  such  a  corporation, 

8.  c.  below,  3  Cranch,  C.  (J.  70;  Vaught-  or  its  officers,  knowing  that  a  person 

mann  v,  Waterloo,  14  Ind.  App.  649;  was  a  lunatic,  granted  him  a  license  to 

ante,  §§  791^  1610;  infra,  §  1647.    Nor  carry  on  a  dangerous  vocation,  as  that 

is  a  mimicipal  corporation  liable  for  of  a  druggist,  it  was  liable  in  damagjes 

the  act  of  its  council  in  erroneously,  to  a  party  injured  by  such  person  whde 

but  without  any  corruption  or  malice,  in  pursmt  of  the  business  for  which  he 

refusing  to  grant  a  retail  license,  by  was  thus  licensed.    This  decision  was 

mistake  supposing  it  had  discretion  based  upon  the  ground  tiiat  the  injury 
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therefor,  to  a  person  to  exercise  the  trade  of  auctioneer;  and  the 
plaintiff,  having  sustained  losses  from  his  fraudulent  conduct, 
brought  an  action  against  the  city,  the  injury  alleged  in  the  dec- 
laration being  an  omission  by  the  city  to  take  a  bond,  as  required 
by  law,  and  the  corporation  having  no  authority  to  require  or  take 
such  a  bond,  it  was  held  that  the  action  could  not  be  maintained. 
The  court  observed  that  the  auctioneer  was  not  "the  oflScer  or 
agent  of  the  corporation,  but  acted  for  himself,  as  entirely  as  a 
tavern-keeper  or  other  person  who  carries  on  any  business  under 
a  license  from  the  corporate  body."  The  proposition  may,  we 
think,  be  affirmed  as  unquestionably  sound,  that  the  lufensees  of  a 
municipal  corporation  to  exercise  any  independent  trade  or  husmess 
for  their  own  profit  are  not  the  officers  or  agents  of  the  corporation 
so  as  to  make  it  impliedly  liable,  on  the  principle  of  respondeat 
superior,  or  otherwise,  for  their  conduct.^    On  similar  principles, 

which  happened  was  a  natural  and  sponsibility  would  render  the  city 
probable  result  of  the  power  granted,  hable  in  every  case  of  a  mistaken  ex- 
and  that  such  corporations  are  liable  ercise  of  power,  authorizing  the  use  or 
for  the  wrongful  acts  and  neglect  of  occupancy  of  a  pubUc  street  by  an  in- 
their  oflficers  in  the  course,  and  within  dividual.  We  confine  ourselves  to  the 
the  scope,  of  their  employment.  But  decision  of  this  case,  and  we  simply 
was  the  act  of  granting  a  license  to  a  say  that  when  the  city,  without  the 
druggist  a  corporate  act?  Was  it  not  pretence  of  authority,  and  in  direct 
rather  a  public  power  to  be  exercised  violation  of  a  statute^  assumes  to 
bv  the  corporation  as  a  public  agency  grant  to  a  private  individual  the  rig^t 
of  the  State?  And  if  so,  the  acts  or  to  obstruct  the  public  highway,  wbule 
neglect  of  the  officers  would  impose  no  in  the  transaction  of  bis  private  busi- 
liability  on  the  corporation.  Ante,  §  ness,  and  for  such  privilegie  takes  com- 
109;  post,  §§  1634,  1650,  1655-1665.  pensation,  it  must  be  regarded  as  itself 
^  In  Cohen  v.  New  York,  113  N.  Y.  maintaining  a  nuisance,  so  long  as 
532,  a  city,  without  authority,  and  in  the  obstruction  is  continued  bv  reason 
violation  of  a  statute  enacting  that  it  of  and  under  such  license,  and  it  must 
should  have  no  power  to  authorize  be  liable  for  dil  damages  which  may 
the  placing  or  continuing  of  encroach-  naturally  result  to  a  third  party  who 
ments  or  obstructions  upon  any  street  is  injured  in  his  person  or  property  by 
or  sidewalk  (except  building  mate-  reason  or  in  consequence  of  the  placing 
rials),  granted  by  permit  to  a  grocer,  in  of  such  obstruction  in  the  highway.'' 
consideration  of  an  annual  license  tee.  If  this  case  is  well  decid^,  it  is  so 
the  privilege  of  keeping  a  wagon  used  upon  grounds  which,  as  we  think,  do 
in  hifl  business,  the  same  not  being  a  not  impeach  the  doctrines  of  the  text, 
public  licensed  cart,  in  the  street  in  the  controlling  considerations  therein 
tront  of  his  store  day  and  ni^ht.  The  being  not  the  relation  of  licensee  of 
wagon  being  so  placed  at  ni^ht  with  the  city,  but  the  authorization  by  it, 
the  thills  tied  up  by  a  string  m  a  per-  in  violation  of  a  statute,  of  a  nuisance 
pendicular  position,  a  passing  ice-  upon  a  street,  rendering  the  same  im- 
wagon  struck  it,  turning  it  around  and  safe  to  travellers.  See  infraf  §§  1702, 
causing  the  thills  to  fall  upon  and  kill  1705;  Stanley  v.  Davenport,  54  Iowa, 
a  passer-by  upon  the  sidewalk.  It  was  463,  noticed  ante,  §  1248,  note;  Shearm. 
held,  in  an  action  by  his  administrar  &  Red.  Neg.  S  263.  in  Keniucky^  it 
trix  against  the  city,  that  under  these  has  been  heM  tnat  a  munidpiJity  must 
circumstances  the  city  was  liable,  answer  in  damages  to  any  person 
being  regarded  as  itself  maintaining  injured  by  the  emorcement  of  an  un- 
the  nuisance.  Peckhanif  J.,  said:  "We  constitutional  ordinance  by  the  muni- 
do  not  say  that  this  principle  of  re-  dpal  officers  when  such  ordinance  is 
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a  municipality  acts  in  a  governmental  capacity  in  revoking  a  license 
issued  by  it,  and  the  municipality  is  not  liable  for  an  abuse  of  the 
power  of  revocation  by  its  officers  and  agents.^ 

§  1631  (954).  Municipal  Water- WoriDi;  Failure  to  supply  Water.  — 
A  municipal  corporation,  awning  waterworks  or  gasworks  which 
supply  private  consumers  on  the  payment  of  tolls,  is  liable  for  the 
negligence  of  its  agents  and  servants  the  same  as  like  private  pro- 
prietors would  be.*  But  in  the  absence  of  contract  it  is  not  liable 
to  the  consumer  of  water  for  negligently  laying  its  mains  too  near 
the  surface  of  the  ground  so  that  they  are  frozen,  whereby  the 
water  is  cut  off,  except  for  the  loss  of  the  rents  during  the  period 
when  the  water  is  not  supplied:  the  court  observing  that  the  claim 
in  suit  was  not  for  damages  caused  by  the  bursting  of  the  water- 
pipes  laid  by  the  city,  but  for  the  loss  of  water,  and  that  the  intro- 
duction of  water  by  the  city  into  private  houses  was  a  license  which 
was  paid  for,  and  was  not  on  the  footing  of  a  contract  guaranteeing 
a  constant  supply.' 

enacted  for  the  sole  benefit  of  the  *  Buley  v.  New  York,  3  Hill  (N. 
corporation  or  \i%  citizens.  Hence,  a  Y.),  531;  2  Denio,  433;  Western  Sav. 
person  imprisoned  by  a  town  marsnal  F.  soc.  v.  Philadelphia,  31  Pa.  St.  175; 
for  failure  to  pay  a  fine  under  such  a  Irving's  Ex'rs  v.  Afedia,  194  Pa.  648; 
void  ordinance  was  held  to  have  a  Ysleta  v.  Babbitt,  8  Tex.  Civ.  App. 
right  of  action  against  the  town  there-  432;  Shearm.  &  Kcd.  Neg.  (4th  ckI.) 
for.  The  ordinance  in  this  case  re-  §  286.  Infra,  §§  1669-1673.  See  gen- 
quired  transients  to  pay  a  license  tax  erally  ante,  §§  1317-1322  as  to  the 
for  the  privilege  of  selling  merchandise  duty  of  municipality  to  furnish  water, 
at  auction  or  retail.  McGraw  t;.  light,  &c.,  from  municipal  works. 
Marion,  98  Ky.  673.  But  quaret  »  Smith  v.  Philadelphia,  81  Pa.  St. 
1  Ison  V.  Griffin,  98  Ga.  623;  Lerch  38;  ante,  §  1212.  See  also  United 
V.  Duluth,  88  Minn.  295;  Claussen  v.  States  v.  Sault  Ste.  Marie,  137  Fed. 
Luvcme,  103  Minn.  491.  Licensee  Rep.  258;  Sandusky  v.  Central  City 
hold  entitled  to  repayment  of  license  (Ky.),  58  S.  W.  Rep.  516;  Planters' 
fee  for  unexpired  portion  of  license  Oil  Mill  v.  Monroe  Waterworks  Co.,  52 
upon  revocation  by  municipality.  La.  An.  1243;  Springfield  F.  &  M.  Ins. 
Lydick  v.  Komer,  15  Neb.  500;  Co.  v.  Keeseville.  148  N.  Y.  46.  But  see 
State  V.  Weber,  20  Neb.  473:  Cham-  Wat«on  v.  Needham,  161  Mass.  404. 
berlain  t;.  Tecumseh.  43  Neb.  221;  Liability  for  water  escaping  from  the 
Auburn  v.  Mayer^  58  Neb.  161.  It  has  pipes  or  reservoir,  and  for  damages 
be«n  said  that  if  the  municipal  au-  from  the  bursting  of  pipes,  sec  Hand  v. 
thorities  wrongfully  attempt  to  re-  Brookline^  126  Mass.  324;  Wilson  t;. 
voke  a  license  or  permit,  the  remedy  New  Bedford,  108  Mass.  261 ;  McAvoy 
of  the  owner  is  by  injunction  to  re-  v.  New  York,  54  How.  Pr.  (N.  Y.)  245: 
strain  the  enforcement  of  the  void  Chicago  v.  Setz,  202  111.  545;  Aschoff 
revocation.  Lerch  v.  Duluth,  88  Minn.  v.  Evaasville,  34  Ind.  App.  25;  Jenney 
295  (permit  to  remove  building  within  v.  Brooklyn,  120  N.  Y.  164;  Stock  v. 
fire  luniU);  Claussen  v.  Luveme^  103  Boston,  149  Mass.  410,  where  a  city, 
Minn.  491  (liquor  license).  A  city  is  having  contracted  to  supply  the  owner 
not  liable  for  the  wrongful  or  mis-  of  a  green-house  with  water  and  steam 
taken  acts  of  iU  officers  in  refusing  to  heat,  was  held  liable  for  the  destruc- 
issue  a  Ucense.  Butler  v.  Moberly,  131  tion  of  plants  by  reason  of  the  freezing 
Mo.  App.  172.  of  the  water-supply  pipe  from   being 
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§  1632  (955).  Demolition  of  Houses  to  prevent  spreading  of  Fize. 
—  The  rights  of  private  property,  inviolable  as  the  law  regards 
them,  are  yet  subordinate  to  the  higher  demands  of  the  public  wel- 
fare. Salus  popidi  suprema  est  lex.  Upon  this  principle,  in  cases  of 
imminent  and  urgent  public  necessity,  any  individual  or  municipal 
officer  may  raze  or  demolish  houses  and  other  combustible  structures  in 
a  city  or  compact  town,  to  prevent  the  spreading  of  an  existing  con- 
flagration. This  he  may  do  independently  of  statute,  and  without 
responsibility  to  the  owner  for  the  damages  he  thereby  sustains. 
The  ground  of  this  exemption  from  liability  is  the  public  necessity, 
the  public  good;  and,  therefore,  if  the  public  good  did  not  require 
the  act  to  be- done,  —  if  the  act  was  not  apparently  and  reasonably 
necessary,  —  the  actors  cannot  justify,  and  would  be  responsible.^ 

uncovered  and  negligently  exposed  Lord,  18  Wend.  (N.  Y.)  126,  afPg 
while  the  city  was  constructing  a  s.  c.  17  Wend.  (N.  Y.)  285;  Smith  vJ 
sewer  in  the  adjacent  street,  it  appear-  Rochester  76  N.  Y.  506;  ConweU  r. 
ing  that  the  owner  could  not  obtain  a  Emrie,  2  Ind.  35;  Field  v.  Des  Moines, 
supply  of  water  and  heat  by  the  use  39  Iowa,  575,  where  Miller,  C.  J.,  ap- 
of  ordinary  diligence.  The  exp>osure  plies  the  doctrine  of  the  text;  Keller  r. 
of  the  water-pipe  was  the  proximate  Corpus  Christi.  50  Tex.  614;  Bowditch 
cause  of  the  injury,  and  the  city  was  v.  Boston,  101  U.  S.  16;  Quebec  v. 
liable  in  tort,  notwithstanding  the  Mahoney,  10  Rep.  Jud.  Que.  B.  R. 
owner  mi^t  recover  the  same  damages  378. 

in  an  action  on  the  contract.    Infra,      In  the  case  of  Field  v.  Des  Moines, 
§§  1638,  1646,  1669,  1671.  supra,  the  court  held  that  the  fact  that 

*  Mouse's  Case,  12  Coke,  63;  76.  the  officers  of  a  municipal  corporation 
13,  where  Lord  Coke  says:  "For  the  are  authorized  by  ordinance  to  direct 
commonwealth,  a  man  shall  suffer  the  destruction  of  private  dwellings 
damage;  as  for  the  saving  of  a  city  or  and  other  property  to  prevent  the 
town,  a  house  shall  be  plucked  down  spread  of  fire,  does  not  make  the  coi^ 
if  the  next  be  on  fire.  This  every  poration  liable,  on  the  doctrine  of 
man  may  do,  without  being  liable  to  respondeat  superior,  to  the  owners  for 
an  action.''  Malevcrer  t;.  Spinke,  1  property  thus  destroyed,  unless  there 
Dyer,  36  b\  British  Cast  Plate  Co.  v.  is  an  express  statute  or  provision  in 
Meredith,  4  T.  R.  794,  797,  per  the  charter  creating  such  Usability. 
BuUer.  J.;  Respublica  v.  Sparhawk,  The  destruction  of  private  property  to 
1  Dallas,  337,  and  authorities  cited  by  prevent  the  spread  of  conflagration  is  not 
McKean,  C.  J.  "We  find,  indeed,  a  a  **  taking  of  private  property  for  puhUc 
memorable  folly  recorded  in  the  third  ii«e,"  entitbng  the  owner  to  compensa- 
volume  of  Clarendon's  History,  where  tion  from  the  city.  The  destruction 
it  is  mentioned  that  the  lord  mayor  of  of  private  property  in  such  cases  is  an 
London,  in  1666,  when  that  city  was  exercise  of  the  ri^t  which  individuals 
on  fire,  would  not  give  directions  for.  possess  to  destroy  private  property  in 
or  consent  to,  the  pulling  down  of  cases  of  impnerative  necessity.  See  also 
forty  wooden  houses,  or  to  removing  the  interesting  cases  of  the  American 
the  furniture,  Ac,  belonging  to  the  Print  Works  v.  Lawrence.  23  N.  J.  L. 
lawyers  of  the  Temple,  then  on  the  590,  aff'g  s.  c.  /&.  9;  ana  see  s.  c.  on 
circuit,  for  fear  he  snould  be  answer-  former  appeal,  21  N.  J.  L.  248;  76. 
able  for  a  trespass;  and  in  consequence  714,  which  arose  out  of  the  great  fire 
of  this  conduct  half  of  that  great  citv  of  1835,  in  the  city  of  New  York; 
was  burned."  Ih.;  15  Yin.  Abr.  title  an^,  §  301.  See  opinion  of  Mr.  Justice 
*' NecessUy,''  pi.  8;  2  Kent  Com.  338;  Fidd  in  the  case  of  United  States  r. 
Taylor  t;.  Plymouth,  8  Met.  (Mass.)  Pacific  Raiht)ad,  120  U.  S.  227,  in 
462,  465,  per  Shaw,  C.  J.;  Neuert  v.  resjiect  of  property  destroyed  in  the 
Boston,  120  Mass.  338;  New  York  t;.  Civil  War,  in  pursuance  of  ooilitary 
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§  1633  (956).  Same  Subjeet;  Statutory  LUbiUty.  —  Municipal 
corporations,  or  certain  officers  thereof,  are  sometimes  appointed, 
by  charter  or  statute,  "agents  to  judge  of  the  emergency,  and  direct 
the  performance  of  acts  which  any  individual  might  do  at  his  peril, 
without  any  statute  at  all."  ^  And  by  statute  or  charter,  such  cor- 
porations are  not  unfrequently  made  liable  for  damage^  which 
individuals  may  sustain  for  buildings  or  property  which  are  de- 
stroyed, under  the  direction  of  the  proper  officers,  to  prevent  the 
extension  of  a  fire.  The  liahUity  of  the  municipal  corporation  in 
such  causes  is  purely  statutory,  and  therefore,  in  order  to  charge  the 
corporation,  the  case  must  be  clearly  and  fairly  within  the  enact- 
ment.* Thus,  where  the  statute  allows  such  a  recovery  only  when 
a  building  is  demolished  by  the  order  of  three  fire  wards  or  directors, 
a  destruction  of  it  by  the  order  or  direction  of  one  of  these  officers 
creates  no  liability  against  the  corporation;  and  a  by-law  authoriz- 

orders  or  from  military  necessity.    It  tion  of  the  presence  of  fugitive  soldiers, 

was  there  held  by  the  court  that  the  and  of  the  occupation  of  the  city  by 

United  States  are  not  liable  in  damages  Federal  troops;    and  Jones  v.  Kich- 

for  the  injury  or  destruction  of  private  mond,  18  Gratt.  (Va.)  517,  noticed  ante, 

property    caused    by    their    military  §  771,  note. 

oiK^tions;     nor   are   private   parties  *  Taylor    v.    Plymouth,    8     Met. 

cnargeable  for  works  constructed  on  (Mass.)   462,   465;    Ruggles  v.   Nan- 

their  property  by  the  United  States  tucket,  11  Cush.  (Mass.)  433;  Ha£ford 

to  facilitate  such  operations.    Accord-  v.  New  Bedford,  16  Gray,  297;    Mc- 

ingly^  where  bridges  on  the  line  of  the  Donald  v.  Red  Wing,   13  Minn.  38; 

Pacific   Railroad    (of   Missouri)    were  Sorocco  v.  (Jeary,  3  Cal.  69;    Dunbar 

destroyed  during  the  Civil   War  by  v.  San  Francisco,  1  Cal.  355;   Howard 

either  of  the  contending  forces,  their  v.  San  Francisco,  51  Cal.  52;  Wheeler 

subsequent  rebuilding  by  the  United  t;.  Cincinnati,  19  Ohio  St.  19;  Western 

States  as  a  measure  of  military  neces-  Col.  of  Horn.  Med.  v.  Cleveland,  12 

sity,  without  the  request  of,  or  any  Ohio  St.  375,  per  Ghohon,  J.;    Fisher 

contract  with,  the  railroad  company,  v,  Boston,   104  Mass.  87;    Ncuert  t;. 

imposed  no  liability  upon  it  therefor.  Boston,    120    Mass.    338;     Hayes   v. 

If  it  becomes  necessary  for  the  im-  Oshkosh,  33  Wis.  314.    The  t«xt  was 

provement  of  the  sanitary  condition  approved  in  Field  v.  Des  Moines.  39 

of  its  inhabitants,  that  a  city  must  Iowa,  575,  in  which  it  was  held,  where 

create  a  nuisance,  —  as  the  depositing  the  mayor  of  the  city,  in  pursuance  of 

of  refuse^  filth,  &c.,  in  a  particular  an  ordinance,  caused  buildings  to  be 

place.  —  its  liability  to  persons  affected  destroved  to  prevent  the  spread  of 

thereby  is  confined  to  its  careless  or  fire,  that  the  city  was  not  liable  to 

negligent    execution    of     the    work,  the  owner  of  the  buildings.    Miller.  C. 

Fort  Worth  v.  Crawford,  64  Tex.  202.  J.,  collects  and  reviews  the  principal 

*  People  V.  Wynhammer,  12  How.  cases.     See  also  Bowditch  t;.  Boston, 

Pr.  (N.  Y.)  (Court  App.)  26a  per  Com-  101  U.  S.  16.    Contra,  Bishop  v.  Macon, 

stock,  J.;   8.  p.  per  Selden,  J.,  76.  274  7  Ga.  200.  but  the  subject  of  corporate 

(sub   nom.  Wynhamer   v.  People,   13  liabilitv   tor  the   act   of   mayor   and 

N.  Y.  378):    Russell  v.  New  York,  2  council  in  ordering  the  destruction  is 

Denio  (N.  Y.),  461,  474,  opinions  of  not  distinctly  discussed.    Lumpkin,  J., 

Sherman  and  Porter,  Senators;    infra,  seems  erroneously  to  suppose  or  as- 

§  1655,  note.    Text  approved ;  Keller  sume  that  there  is  an  implied  assumpsit 

V.  Corpus  Christi,  50  Tex.  614;    and  on  the  part  of  the  city  for  the  destruo- 

see  Harman  v.  Lynchburg,  33  Gratt.  tion  of  such  propertv  as  might  other* 

fVa.)  37,  where,  in  1865,  whiskey  was  wise  have  been  saved  to  the  owner, 
destroyed  by  tlie  police  in  anticipa- 
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ing  one  to  exercise,  in  urgent  cases,  the  powers  of  the  three,  was 
adjudged  to  be  void.^ 

§  1634  (957).  Same  Subjeet;  Respondeat  Superior  not  Applicable. 
—  The  city  council  of  Charleston,  acting  under  the  general  muni- 
cipal powers  of  the  city,  and  without  any  special  statute  creating  a 
liabiUty,  adopted  an  ordinance  atdhorizing  the  intendant,  among  other 
officers,  in  time  of  fire,  to  demolish  such  buildings  "as  may  be  judged 
necessary'*  by  him  to  prevent  the  further  spread  of  fire,  thereby  in- 
vesting this  officer  with  the  power  to  judge  whether  the  necessity 
existed.  A  fire  being  in  progress,  the  plaintiffs  house  was  blown 
up  by  the  order  of  the  intendant,  and  the  fire  was  subsequently  ex- 
tinguished before  it  reached  his  premises.  He  brought  his  action 
of  trespass  against  the  city,  claiming  that  the  property  had  been 
destroyed  by  the  intendant  without  necessity,  and  that  the  ordi- 
nance authorizing  the  intendant  to  destroy  the  property  for  the 
benefit  of  the  city  was  sufficient  to  charge  the  city  corporation  in 
case  the  plaintiff  established  that  the  destruction  was  unnecessary^ 
and  that  the  discretion  of  the  officer  had  been  abused.  The  court 
decided  that  the  plaintiff  could  not  recover,  placing  its  judgment 
upon  the  broad  ground  that  the  city,  being  a  public  corporation, 
was  not  liable  to  an  action  by  individuab,  unless  it  be  given  by 
statute.* 

^  Coffin    V.    Nantucket,    5    Cush.  see  Pentz  v.  iEtna  Ids.  Co.,  9  Pidge 

(Maas.)  269.    Note  remarks  of  Metcalf,  (N.  Y.),  568;  City  F.  Ins.  Co.  of  New 

J.,  272,  as  to  whether  a  majority  of  the  York  v.  Corlies,  21  Wend.  367.    In- 

fire  wards  or  directors  could  lawfully  terest.    Interest  on  the  amount  should 

authorize  the  destruction  of  buildings,  be  allowed  from  time  of  destruction, 

Bowditch  17.  Boston.  101  U.  S.  16;  arUe,  New  York  v.  Pentz,  24  Wend.  (N.  Y.) 

§§  522,  587.    See  also  Ruggles  v.  Nan-  668;   25  Wend.  (N.  Y.)  157,  but  not 

tucket,  11  Cush.  (Mass.)  433,  on  this  intermediate  the  time  of  assessment 

point,  and  on  the  construction  of  the  and  oonfirmation  by  the  court.    Lord 

word  "owner."    As  to  the  estate  or  in-  v.  New  York,  3  Hill   (N.   Y.),  4^. 

terest  necessary  to  justify  recovery,  Evidence,    The  opinions  of  hystanden 

and  as  to  the  right  of  recovery  for  per-  as  to  whether  the  buildings  destroved 

soncU  property  under  the  New   York  would  have  taken  fire,  not  admissible; 

statute  (2  Rev.  Laws,  368),  see  Stone  as  to  the  opinion  of  firemen,  qucere. 

V.  New  York,  25  Wend.  157,  aff'g  s.  c.  New  York  t;.  Pentz,  24  Wend.  (N.  Y.) 

20  Wend.  (N.  Y.)  139;    New  York  v.  668. 
Lord,  18  Wend.  126;    17  Wend.  285.        «  White   v.  Charleston,  2  Hill  (8. 

Insurance,  It  is  held  that  the  fact  Car.),  571.    The  result  was  right;  but 

that  the  owner  is  insured  does  not  Aagiiming  the  power  to  pass  me  ordi- 

afifect   the  right   of   recovery  or  the  nance,  the  decision  shoula  be  placed,  we 

amount  to  be  recovered  of  the  corpora-  think,  upon  the  ground  that  the  intend- 

tion.    The  insurers  are  entitled  to  be  ant  was  discharging  a  public,  as  distin- 

subrogated  to  the  rights  of  the  owner  guished  from  a  munici^  or  corporate 

or  assured,   and  to  have  applied  on  duty,  and  is  not  in  tms  matter  to  be 

their  policies  the  amount  received  bv  regarded  as  the  agent  of  the  dty,  and 

him  from  the  corporation.    New  York  therefore  the  city  would  not,  on  the 

t;.  Pentz,  24  Wend.  (N.  Y.)  668.    And  principle   of   respondeat   superior,    be 
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§  1635  (958).  Same  Subject;  Statutory  Remedy.  —  As  one 
whose  property  has  been  destroyed  by  the  order  of  the  public 
authorities  for  the  public  benefit  has  a  strong  natural  equity  for 
compensation,  and  as  statutes  making  the  public  corporaiion  liable 
are  remedial,  while  they  are  not  to  be  strained  to  cover  cases  not 
fairly  embraced  by  them,  they  are  yet  to  be  liberally  expounded.^ 
If  the  statute  creating  the  liability  against  the  corporation  pre- 
scribes the  remedy,  that  alone  can  be  pursued,  as,  if  the  statute 
provides  for  an  assessment,  a  civil  action  will  not  lie  against  the 
corporation.*  But  if  the  statute  gives  the  right  or  creates  the  lia- 
bility and  prescribes  no  specific  remedy,  an  action  may  be  brought.* 

§  1636  (959).  Destruction  of  Property  by  Mobs.  —  Public  or 
municipal  corporations  are  under  no  common-law  liability  to  pay 
for  the  property  of  individuals  destroyed  by  mobs  or  riotous 
assemblages;^  but  in  such  case,  the  legislature  may  constitution" 

responsible  for  his  acts.  Approved,  '  Russell  v.  New  York^  2  Denio 
18  Am.  Law  Review,  1009.  See  oscil-  (N.  Y.),  461.  Same  principle,  infrGf 
lations  in  later  cases.  Johnston  v.  ^  1680;  auprOf  §§  1414-1417.  Where 
Charleston,  3  S.  Car.  232 ;  Coleman  v.  m  such  a  case  there  is  power  to  demolish 
Chester,  14  S.  Car.  286;  Black  v.  the  building  a  court  of  equity  will  not 
Columbia,  19  S.  Car.  412.  IvfrOt  in  general  be  disposed  to  interfere  with 
§  1660,  note;  anUf  §§  109,  1627;  the  exercise  of  the  power.  See  Auck- 
post,  §§  1655-1665,  1737-1747;  Fisher  land  ».  Westminster  Local  Board,  L.  R. 
V.  Boston,  104  Mass.  87;  Hafford  v.  7Ch.  597;  Kerr  v.  Preston  Corp.,  L.  R. 
New  Bedford,  16  Gray  (Mass.),  297;  6  Ch.  Div.  463.  Remedy  by  action 
Neuert  v.  Boston,  120  Maes.  338;  and  by  injunction  in  respect  of  acts 
Wheeler  v.  Cincinnati,  19  Ohio  St.  19;  by  public  boards  and  commissioners 
Keller  v.  Corpus  Christi  (citing  text  in  excess  of  statutory  powers,  and  to 
with  approval),  50  Tex.  614;  Hamilton  prevent  unnecessary  injury  from  the 
County  V.  Garrett,  62  Tex.  602;  Edg-  execution  of  such  powers,  see  Addison 
erly  v.  Concord,  59  N.  H.  78.  on  Torts  (4th  ed.),  chap.  16,  §  3. 

'  New  York  v.  I^rd.  17  Wend.  *  Lowell  v.  Wyman,  12  Cush. 
(N.  Y.)  285,  292,  per  NeUon,  C.  J.;  (Mass.)  273,  276. 
afTd  18  Wend.  (N.  Y.)  126;  New  *  Western  Col.  of  Hom.  Med.  v. 
York  V.  Pentz,  24  Wend.  (N.  Y.)  668;  Cleveland,  12  Ohio  St.  375;  Madison- 
Stone  V.  New  York,  25  Wend.  (N.  Y.)  ville  v.  Bishop,  113  Ky.  106,  citing 
157.  In  Massachusetta  it  is  held  that  text;  Adamson  v.  New  York,  110  N.Y. 
the  statute  does  not  apply  to  a  build-  App.  Div.  58,  aff'd  188  N.  Y.  255, 
ing  which  is  pulled  down  by  order  of  citing  text;  Long  v.  Neenah.  128  Wis. 
the  public  officers  after  it  is  so  far  burnt  40,  citing  text.  See  also  lola  v.  Bim- 
that  it  is  impossible  to  save  it.  Taylor  baum,  71  Kan.  600;  Allegheny  County 
V.  Plymouth,  8  Met.  (Mass.)  462*.  And  v.  Gibson,  90  Pa.  St.  397.  It  was  held 
the  iVftp  York  statute  does  not  impose  in  Western  Col.  v.  Cleveland,  supra, 
a  liability  on  the  corporation  for  that  a  provision  inter  alia  in  the  constit- 
property  which  would  inevitably  have  uent  act  of  the  city  that  it  "shall  be 
been  destroyed  by  the  fire.  Pentz  t;.  the  duty  of  the  council  to  regulate  the 
^na  F.  Ins.  Co.,  9  Paige  (N.Y.) ,  568;  police  of  the  city,  preserve  tne  peace, 
New  York  v.  Lord,  17  Wend.  (N.  Y.)  prevent  riots,  disturbances,  and  dis- 
285.  Construction  of  Georgia  statute,  orderly  assemblages,"  had  reference  to 
making  municipal  corporations  liable,  the  passage  of  ordinances  to  be  en« 
Dorrosan  v.  Huttner,  48  Ga.  133.  As  forced  by  officers  appointed  for  the 
to  liability  for  neglect  of  firemen,  see  purpose,  and  did  not  make  the  city 
infra,  %  1660.  responsible  for  the  riotous  destruction 
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oily  give  a   remedy,  and   r^ulate   the   mode   of   assessing  the 
damages.^ 

of  property,  or  for  the  neglect  of  the  Ely  v,  Niagara  County,  36  N.  Y.  297; 

officers  of  the  citv  in  not  preventing  Dale  County  v.  Gunter,  46  Ala.  118; 

such  destruction.  *  Hart  v.  Bridgeport,  Campbell's  Adm.  v.  Montgomery,  53 

13  Blatchf.  C.  C.  R.  289,  opinion  by  Ala.  527;   Newberry  u.  New  York,  31 

Shipman,  J.    Supra,  §  1626.    See  also  N.Y.  Super.  Ct.  369:  Moody  r.Nia^ra 

Prather   v.    Lexington,    13    B.    Mon.  County,  46  Barb.  (N.  Y.)  659;  New 

(Kv.)  559;   Ward  v.  Louisville,  16  B.  Orleans r.Abbagnato,  62  Fed.  Rep.  240; 

Mon.  (Ky.)  184.    In  these  cases  liabil-  Chicago  League  Ball  Club  v.  Chicago, 

ity  was  sought  to  be  grounded  on  the  77  111.  App.  124;  Wallace  ».  Nonnan, 

existence  ofpower  in  the  officers  to  9  Okla.  339. 

prevent  and  suppress  mobs,  and  their        *  Pennsylvania  Co.  r.  Clucago,  81 

failure  and  nealect  of  duty  in  this  respect.  Fed.  Rep.  317:    Clucago  r.  Pcnn8>l- 

The  court  did  not  regard  the  omissions  vania  Co.,  119  Fed.  Rep.  497;  Camp- 

or  acts  of  the  executive  officers  of  the  bell  v.  Montgomery  Council,  53  Ala. 


625,  where  a  municipal  corporation  was  Kan.  600;  Madisonville  v.  Bishop,  113 
hold  not  to  be  liable  for  an  injury  Ky.  106;   Lowell  v.  Wyman,  12  Gush, 
caused  by  the  discharge  of  a  cannon  in  (Mass.)  273,  276;    Darlington  r.  New 
a  public  stre^  by  an  assembly  of  dis-  York,  31  N.  Y.  164,  cited  atite,  §  109, 
orderly  persons,  though  it  had  given  and   notes;    Marshall  v.  Buffalo,  176 
them  permission  to  fire  it  and  took  no  N.  Y.  545,  s.  c.  50  N.  Y.  App.  IMv. 
steps  to  stop  the  firing.    To  same  effect  149, 63  N.  Y.  App.  Div.  603;  Adamson 
on  similar  facta,  Norristown  v.  Fitz-  v.  New  York,  188  N.  Y.  255,  aff'e  110 
Patrick,  94  Pa.  St.  121;  and  see  Lincoln  N.  Y.  App.  Div.  58;  Gray  v,  Brooklyn, 
V.  Boston,  148  Mass.  578,  where  a  city  10  Abb.  (N.  Y.)  Pr.  n.  s.  186;  RuaseU 
was  held  not  to  be  liable  for  damages  ».  New  York,  2  Denio  (N.  Y.),  461; 
caused  by  the  frightening  of  a  horse  in  Pennsylvania  Hall,  In  re,  5  Pa.  St.  2(H. 
an  adjacent  street  by  the  firing  of  It  is  held  under  the  statutes  of  Kansas, 
cannon  in  a  public  common  under  a  that  an  action  against  a  city,  for  dam- 
license  from  the  city.    See  further  as  to  ages  resulting  from  the  killing  of  a  man 
fireworks  in  the  pubUc  streets,  post,  by  a  mob.  should  be  brouj^t  in  the 
§   1703.     In  further  support  of  the  name  of  the  personal  representative  of 
doctrine  stat-ed  in  the  text,  see  supra,  the  deceased.     Atchison  v.  Twine,  9 
I   1626;    Ball  t;.   Woodbine   (daniage  Kan.  350.     City  held  not  liable  for 
from  fireworks  discharged  in  violation  the  killing  of  a  man  bv  a  mob  under  a 
of  ordinance),  61   Iowa,  83;    Hill  v,  statute  imposing  liability  on  the  dtv 
Charlotte,  72  N.  Car.  55:  infra,  (  1655  for  "property."    Gianfortune  r.  New 
et  seq. ;    Pennsylvania  Hall,  In  re,  5  Orleans,  61  Fed.  Rep.  64.    Statute  of 
Pa.    St.    204;     Allegheny   Coimty   v,  AfatVi^  construed.   Brightman  r.  Bristol 
Gibson,  90  Pa.  St.  397;  Fauviav.  New  ^contributory    fault    and    measure  of 
Orleans   (construing  statute).  20  La.  damages),  65  Me.  426.   Statute  of  .Veto 
An.  410;    Howe  v.  New  Orleans,  12  Hampshire    construed.      Underbill   f. 
La.  An.  481:    Baltimore  v.  Poultney  Manchester,  45  N.  H.  214.    The  fact 
(construing  Maryland  legislation),  25  that  plaintiff  kept  a  disorderly  house 
Md.  107;    Duffy  v.  Baltimore,  Taney  held  no  defence.     Ely  v.  Niagara,  36 
C.  C.  200;    Williams  v.  New  Orleans,  N.  Y.  297.    The  statutes  in  question 
23  La.  An.  507;  Hagerstown  v.  Dechert,  held  to  apply  to  all  injuries  to  persons 
32  Md.  369;  Brightman  v.  Bristol,  65  and  property  and  are  not  limited  to 
Me.    426;     Martin    v.    Brooklyn,    1  such  as  r^ult  in  loss  of  Ufe.    Spring 
Hill  (N.  Y.),  541,  545,  551;  Underbill  Valley  Coal  Co.  v.  Spring  Valley,  65 
c^.  Manchester  Oi&bility  of  towns  under  111.  App.  571;    lola  v.  Bimbaum,  71 
statute),  45  N.  H.  214;  Chadboume  v,  Kan.  600.    As  to  what  constitutes  a 
Newcastle,  48  N.  H.  196;    Bailey  v.  mob,  see  MadiaonviUe  v.  Bishop,  113 
New  York,  3  Hill  (N.  Y.),  531;  But-  Ky.   106;    Duryea  p.   New  Yorit,  10 
trick  ».  Lowell,  1  Allen  (Mass.),  172;  Daly  (N.  Y.),  300,  aTd  100  N.  Y.  625; 
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§  1637  (960).  Same  Subject;  Legislative  Power  as  to  Remedy.  — 
As  the  right  to  reimbursement  in  such  cases,  when  given,  is  wholly 
based  upon  the  statute,  and  does  not  rest  upon  contract,  the  legis- 
lature may,  in  the  absence  of  special  constitutional  limitations, 
regukUe  the  remedy  or  the  means  of  enforcement  of  the  liahUity  at  its 
pleasure,  even  after  judgment  has  been  rendered  against  the  munici- 
pality.^ 

Marshall  v.  Buffalo,  .50  N.  Y.  App.  Lake  W.  W.  Co.  &.  Lake  County, 
Div.  149,  aff'd  176  N.  Y.  545;  Adam-  45  Cal.  90.  Such  statutes  are  gencr- 
8on  V.  New  York,  110  N.  Y  App.  Div.  ally  considered  to  be  constitutional. 
58,  aff'd  188  N.  Y.  255:  Aron  v.  Pennsylvania  Co.  v.  Chicawo.  81  Fed. 
Wausau,  98  Wis.  592.  A  charivari  Rep.  317;  Chicago  v.  Manhattan 
party  held  to  be  a  mob.  Cherryvale  Cement  Co.,  178  111.  372;  Sturges  p. 
V.  I&wman,  80  Kan.  170,  citing  num-  Chicago,  237  111.  46;  lolat;.  Bimbaum, 
erous  cases.  71  Kan.  600;    Brown  v.  Orangeburg 

In  California  it  is  not  necessary  that  County,  55  S.  Car.  45.  A  railway 
a  claim  against  a  countv,  for  damages  compfuiy,  as  a  conmion  carrier  and 
for  property  destroyed  by  a  mob,  bailee  for  hire,  is  the  "owner"  of 
should  be  presented  to  the  board  of  property  within  the  meaning  of  the 
supervisors  for  allowance  before  brin^-  Illinois  statute  authorizing  a  recovery 
iog  an  action  to  recover  judgment  on  it.  for  destruction  by  the  act  of  a  mob. 
The  act  of  the  legislature  compelling  Pittsburgh,  C,  C.  &  St.  L.  R.  Co.  i;. 
a  county  to  pay  for  property  destroyed  Chicago,  242  111.  178;  Chicago  v. 
by  a  mob  created  a  new  right,  and  Pennsylvania  Co.,  119  Fed.  Rep.  497. 
provided  a  new  remedy  therefor,  com-  Under  the  Kansas  statute  whatever 
plete  in  itself.  The  statute  of  PennsyU  mav  have  caused  the  conduct  of  the 
vania  gives  to  the  owner  of  property  mob  may  be  shown  in  mitigation  of 
destroyed  by  a  mob  a  right  of  action  for  damages.  Adams  v.  Salina,  58  Kan. 
damages  against  the  county  where  such  246.  Hence,  the  conduct  and  reputA- 
property  is  situated.  But  under  the  tion  of  the  keeper  of  a  saloon  which 
statute,  no  person  can  recover  if  it  was  destroyed  by  the  act  of  a  mob  may 
appears  that  the  destruction  was  caused  be  given  in  evidence  in  mitigation  of 
by  his  illegal  or  improper  conduct,  nor  the  damages  to  bis  property.  Stevens 
unless  it  appears  that  upon  knowledge  v,  Anthony,  82  Kan.  179. 
of  the  intention  to  destroy  the  propertv,  *  LouisiaDa  v.  New  Orleans,  109 
if  there  be  sufficient  time,  notice  be  U.  S.  285.  In  affirming  a  iudg- 
given  to  the  sheriff  or  other  specified  ment  in  this  case,  which  denied  the 
officials.  In  a  case  under  this  statute  writ  of  mandamus  to  compel  a  levy 
(The  Pittsburg  Riot)  it  was  held  (1)  of  taxes  to  pay  judgments  against  a 
that  the  property-owner  is  not  in  de-  city  for  damages  caused  bv  a  mob,  Mr. 
fault  for  not  giving  notice,  unless  he  had  Justice  Fidd  said:  ''The  right  tx> 
first  knowledge  of  the  intention  to  reimbursement  for  damages  caused  by 
destroy;  (2)  that  the  improper  con-  a  mob  or  riotous  assemblage  of  people 
duct  to  prevent  recovery  must  be  the  is  not  founded  upon  any  contract  be- 
proximate  cause  of  the  destruction,  tween  the  city  and  the  sufferers.  Its 
and  the  assertion  of  a  legal  right  in  a  liability  for  the  damages  is  created  by 
legal  manner  would  not  be  improper  a  law  of  the  legislature,  and  can  be 
conduct;  (3)  that  the  fact  that  the  withdrawn  or  limit-ed  at  its  pleasure, 
riot  was  widespread,  and  beyond  the  ...  It  is  their  [municipal  corporar 
power  of  local  authorities  to  anticipate  tions*]  duty  to  exercise  their  authority 
or  subdue,  did  not  constitute  a  defence;  so  as  to  prevent  violence  from  any 
(4)  that  the  owner  of  personal  property  cause,  and  particularly  from  mobs  and 
in  transitUf  though  a  non-resident,  was  riotous  assemblages.  It  has,  therefore, 
entitled  to  the  benefit  of  the  statute*  been  generally  considered  as  a  just 
and  (5)  that  such  property  destroyed  burden  cast  upon  them  to  require 
in  a  county  by  a  mob  was  situated  in  them  to  make  good  any  loss  sustained 
the  county.  Allegheny  Countv  v.  from  the  acts  of  such  assemblages 
Gibson,  90  Pa.   St.   297.    See  Clear  which    they    should    have   repressed. 
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§  1638  (961).  InopHed  LUbiUty  ez  delicto;  DlBttnettoii  betwMn 
QuMi  Corporatioiis  and  Municipal  Cori>or»tioiis.  —  In  considering 
the  subject  of  the  implied  liability  (by  which  we  mean  a  liability 
where  there  is  no  express  statute  creating  or  declaring  it)  of  munici- 
pal corporations  to  civil  actions  for  misconduct  or  neglect  on  their  part, 
or  on  the  part  of  their  officers  in  respect  to  corporate  duties,  resulting 
in  injuries  to  individuals,  it  b  essential  to  bear  in  mind  the  dis- 
tinction pointed  out  in  a  former  chapter/  and  to  be  noticed  again 
hereafter,^  between  municipal  corporations  proper,  such  as  towns 
and  cities  specially  chartered  or  voluntarily  organizing  under 
general  acts,  and  involuntary  quasi  corporations,  such  as  townships, 
school  districts,  and  counties  (as  these  several  organizations  exist 
in  most  of  the  States),  including  therein  for  this  purpose  the  peculiar 
form  of  organization,  before  referred  to,  known  as  the  New  England 
town.'  The  decisions  of  the  courts  in  this  country  are  almost 
uniform  in  holding  the  former  class  of  corporations  to  a  much  more 
extended  liability  than  the  latter,  even  where  the  latter  are  invested 
with  corporate  capacity  and  with  the  power  of  taxation;^  but 

The  imposition  has  been  supposed  to  vinons;   Contracts;   Judgments;  Man- 

create,    in    the    holders   of   property  damns;    Remedy. 
liable  to  taxation  within  their  lunits,        ^  Ante,  chap.  ii.  §§  34,  109. 
an  interest  to  discourage  and  prevent        *  Infra,  §§  1639,  1687,  1708-1715. 
any  movements  tending  to  such  violent        '  Ante,  §§  40-42. 
proceeding.   But,  however  considered,        *  Ante,  §  34  and  note,  §  109;  Acme 

the  imposition  is  simply  a  measure  of  Road  Machinery  Co.  v.  Bridgwater, 

legislative  policy,  in  no  respect  resting  185  N.  Y.  1;  Soper  v.  Henry  County, 

upon  contract,   and  subject,  Uke  all  26    Iowa,    264;     Sussex     County  r. 

other  measures  of  policy,  to  any  change  Strader,  18  N.  J.  L.  108.    Approved 

the  legislature  may  see  fit  to  make,  Cooley  t;.  Essex  County,  27  N.  J.  L. 

cither  in  the  extent  of  the  liability   or  415;  Pray  v.  Jersey  City,  32  N.  J.  L. 

in  the  means  of  its  enforcement.    And  394;    Passaic  Br.   Prop,  v,  Hoboken 

its  character  is  not  at  all  changed  by  Land  &,  Imp.  Co.,  13  J^f.  J.  Eq.  503, 

the  fact  that  the  amount  of  the  loss,  504;   Cooley  Const.  lim.,  240  et  seq.; 

in    pecuniary    estimation,    has    been  Niles  Tp.   v.   Martin,   4    Mich.  557; 

ascertained    and    established    by    the  Larkin  p.  Saginaw  County  (defecti\*e 

judgments  rendered.     The  obhgation  bridge),  11  Mich.  88;  Lesley  p.  White, 

to    make    indemnity  created    by  the  1  Speers  L.   (S.  Car.)  31;    Young  v. 

statute  has  no  more  element  of  contract  Edgefield  R.  Com'rs,  2  Nott  &  McC. 

in  it  because  merged  in  the  judgments  (S.  Car.)  537;    Carroll  r.  Tishamingo 

than  it  had  previously.''    It  was  held,  Co.  Pol.  Bd.,  28  Miss.  38;    Anderson 

applying  these  principles,  that  a  statute  v.   State,    23    Miss.    459;     Hedges  r. 

pas.sed  and  a  constitutional  provision  Madison  Coimty,  6  111.  567;    Levy  r. 

adopted,    after    the   judgments    were  Salt  Lake  City,   3  Utah,   63;    infra, 

obtained,  which  restricted  the  power  of  §§  1639,  1641,  1647,  1687,  1708,  and 

taxation  by  a  city  to  such  an  extent  as  to  cases  cited. 

make  it  impossible  to  pay  the  judgments,        In  Maryland^  a  county  is  liable  for 

were  valid,  and  did  not  deprive  the  injuries  caused  by  unsaie  roads  and 

judgment  creditor  of  property  within  bndges.    Calvert  County  v.  Gibson,  36 

the  meaning  of  the  Fourteenth  Amend-  Md.  229.     Index,  tit.   County. 
ment  to  the  Constitution  of  the  United        In    California,    incorporated   cities 

States.    Louisiana  v.  New  Orleans,  109  are  not  liable  for  injuries  sustained  by 

U.  S.  285.    Index  —  Constitutional  Pro^  private  individuals,  caused  by  the  neg- 
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respecting  the  grounds  for  this  difference,  there  is  considerable 
diversity  of  opinion.  The  principle  involved  lies  at  the  basis  of  a 
large  class  of  actions  against  municipal  corporations,  and  it  is 
desirable  to  examine  it  in  the  light  of  the  adjudications  which  have 
established  it.  It  may,  in  the  first  place,  be  remarked  that  it  is  a 
general  principle  of  law,  founded  in  reason,  that  where  one  suffers 
an  injury  by  the  neglect  of  any  duty  of  perfect  obligation  owing  to 
him  which  rests  upon  another,  the  person  injured  has  his  action. 
This  doctrine  applies  not  only  to  individuals,  but  to  private  corpora- 
tions aggregate,  and  it  obliges  such  corporations  to  respond  in  a 
private  action,  though  such  action  be  not  expressly  given  by  statute, 
for  the  damages  which  another  may  suffer  by  reason  of  neglect  or 
default  in  the  performance  of  any  such  corporate  duty.* 

lect  of  the  city  officers  in  keeping  Injury  was  suffered,  the  only  remedy 
streets  or  bridges  in  repair,  unless  made  being  by  information  or  indictment, 
liable  by  charter  or  statute.  In  the  And  it  was  specially  urged  that  there 
case  below  cited  the  court  says:  "In-  were  technical  objections  to  maintain- 
corporated  cities  in  this  State  are  mere  ing  trespass,  or  trespass  upon  the  case, 
governmental  instruments  formed  un-  These  objections  were  disposed  of  in  the 
der  the  State  laws  for  the  purposes  of  most  satisfactory  manner  by  the  terse 
internal  administration.  Tney  are  not  and  luminous  judgment  of  Parsons j 
distinguishable  in  principle  from  coun-  C.  J.,  who  decid^  that  the  action 
ties  created  by  law  for  the  same  pur-  would  lie,  and  placed  the  decision  upon 
pose.  Under  the  acts  organizing  the  broad  and  clear  grounds  stated  in 
counties,  boards  of  supervisors  and  the  text,  viz.:  that  private  corpora- 
road  overseers  are  charged  with  the  tions,  i.  c,  corporations  createa  for 
duty  of  keeping  public  highways  in  their  own  benefit,  equally  with  individ- 
repair;  and  it  was  held,  in  Huffman  v.  uals,  are  liable  for  any  damages  which 
San  Joaquin  County,  21  Cal.  426,  and  another  may  suffer  by  reason  Of  any 
Crowell  V.  Sonoma  County,  25  Cal.  313,  neglect  or  default  to  perform  any  cor- 
that  counties  are  not  liable  for  injuries  porate  duty.  Weld  v.  Androscoggin 
sustained  by  private  individuals  Boom  Prop.,  6  Me.  93  fliability  of 
through  the  neglect  of  the  officers  boom  companies);  Ward  v.  Newark  & 
ch^ed  with  such  duties^  and  it  was  P.  Tump.  Co.,  20  N.  J.  L.  323,  325; 
intimated  that  responsibility,  if  any,  Pamaby  v.  Lancashire  Canal  Co.,  11 
for  such  injuries  rested  upon  the  in-  A.  &  E.  223.  This  principle  as  to  pri- 
di\ndual  officers  in  default.  Winbigler  vate  corporations  is  at  the  present  day 
r.  Los  Angeles,  45  Cal.  36;  Tranter  v.  so  well  established  as  to  be  amonp  the 
Sacramento,  61  Cal.  271.  fundamental   doctrines   of   our   juris- 

*  As  to  private  corporations,  this  is  prudence.  "The  result  of  the  cases 
well  illustrated  by  the  early  case  in  is,"  says  the  Supreme  Court  of  the 
Massachusetts  of  Riddle  v.  Merrimac  United  States,  "that  for  acts  done  by 
River  Canal  Prop.,  7  Mass.  169.  This  the  agents  of  a  [private]  corporation, 
was  an  action  ot  case  against  the  de-  either  in  contractu  or  in  delictOj  in  the 
fendants,  a  canal  corporation,  which  course  of  its  business  and  of  their 
were  bound  by  their  charter  to  con-  employment,  the  corporation  is  re- 
st ruct  their  canal  so  deep  and  wide  sponsible  as  an  individual  is  respon- 
that  rafts  of  a  certain  description  could  sible  under  similar  circumstances." 
pass  through  it  when  the  same  could  This  rule  is  applicable  to  municipal 
pass  the  river  with  which  it  was  con-  corporations,  but  it  is  applied  with 
nected,  but  which  failed,  to  the  plain-  greater  care.  Salt  Lake  Citv  v.  Hol- 
tifPs  injury,  thus  to  construct  their  fister,  118  U.  S.  256,  262;  Philadelphia, 
canal.  It  was  objected  that  no  private  W.  &  B.  R.  R.  Co.  v.  Quiglev,  21  How. 
action  lav  against  a  corporation  for  a  (U.  S.)  202.  In  Quigley's  Case,  supra, 
breach  of  its  duty,  even  though  special  it  was  held  that  the  railroad  company 
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§  1639  (962).  Limited  LiabiUl^  of  New  Enclaiid  Towns.  — Hie 
question  was  presented  for  decision  at  an  early  day  in  Massachu- 
setts, whether  towns  in  that  State  (the  statute  being  silent  upon 
the  subject)  stood  upon  the  same  footing  as  respects  liability  for 
damages  arising  from  their  neglect  of  diUy  as  individuals  and  pri\'ate 
corporations;  and  it  was  decided  that  they  did  not,  and  that  in 
order  to  subject  them  to  a  civil  action  in  favor  of  an  individual  for 
neglect  in  respect  to  their  public  duties  concerning  highways,  though 
such  duties  were  enjoined  by  statute,  the  legislature  must  expressly 
give  the  action.  Applying  this  principle,  it  was  accordingly  hdd, 
in  Mower  v.  Leicester,^  that  a  town  was  not  liable  in  a  common-law 
action  for  damages  sustained  by  an  individual  through  a  defect  in  the 
highways  of  the  town.  This  case,  or  the  English  case  upon  which  it 
was  based,^  has  been  generally  followed  throughout  the  New  England 

might  be  liable  to  an  action  for  libd.  and  that  the  objection  that  a  multi- 
In  Reed  v.  Home  Sav.  Bank,  130  Mass.  plicity  of  actions  would  be  the  oonse- 
443,  it  was  held  that  the  bank  might  be  quence  of  levying  the  execution  on 
liable  to  an  action  for  malicious  prase-  one  or  more  inhabitants  of  the  town 
cution.     InfrOf  §  1654.  could  have  no  effect,  because  it  would 

*  Mower  v.  Leicester,  9  Mass.  247.  equally  apply  to  every  action  against 
''From  a  very  early  period  in  Massa^  a  town  or  parish,  and  yet  such  actions 
chusetts  towns  have  oeen^  by  general  were  every  day  brought  and  supported, 
laws,  required  to  keep  highways  and  But  the  court  arrested  judgment,  say- 
bridges  in  repair,  and  made  Uable  to  ing:  'It  is  well  settled  that  the  oom- 
actions  for  defects  therein  by  persons  mon  law  gives  no  such  action.  Corpo- 
sustaining  special  damage  in  their  rations  created  for  their  own  benefit 
persons  or  propertv.  Mass.  Col.  St.  stand  on  the  same  ground,  in  this  re- 
1648;  2  Mass.  Col.  Rec.  229;  Mass.  spect,  as  individuals.  But  quasi  cot- 
Col.  Sts.  (ed.  1672)  12;  Prov.  St.  1693-  porations,  created  by  the  legislature 
94  (5  W.  &  M.),  chap,  vi.,  §§  1,  6;  1  tor  purpcMses  of  public  policy,  are  siib- 
Prov.  Laws  (State  ed.),  136,  137;  ject,  by  the  conunon  law,  to  an  indict- 
Anc.  Chart.  55.  56,  267,  269;  St.  1786,  ment  for  the  neglect  of  duties  enjoined 
chap.  Ixxxi.,  §§  1,  7;  Kev.  St.,  chap,  on  them;  but  are  not  liable  to  an  action 
XXV.,  §§  1,  22;  St.  1850,  chap,  v.;  Gen.  for  such  neglect,  unless  the  action  l)e 
Sts.,  chap,  xliv.,  §§  1,  22."  Hill  r.  mven  by  some  statute.'"  Hill  r. 
Boston,  122  Mass.  344,  350.  In  Boston,  supra;  post^  §§  1642,  168S, 
Mower  v,  Jjcicester,  says  Gray^  C.  J..    1694. 

"the  question  was  directly  presented  '  Russell  v.  Devon  Co.,  2  T.  R.  661, 
for  judj^ent,  in  an  action  at  common  667.  In  this  case  an  individual 
law  against  a  town  [in  Massachusetts]  brought  his  action  against  the  county 
for  a  personal  injurv  caused  by  a  for  an  injury  he  sustained  by  ita 
defect  in  a  highway,  of  which  the  town  neglect  to  repair  a  county  bridge, 
had  not  had  the  notice  required  to  The  duty  to  repair  was  admitted, 
charge  it  under  the  statute.  It  was  That  the  defendant  was  liable  to 
argued  for  the  plaintiff  that  none  of  the  indictment  for  neglect  to  repair  was 
objections  which  prevailed  in  Russell  conceded.  And  inasmuch  as  it  had 
V.  Devon  County,  2  T.  R.  661,  667,  no  corporate  fund^  or  means  of  obtjun- 
applied,  because  here  the  town  was  a  ing  such  a  fimd,  out  of  which  a  judg- 
corporation  created  by  statute,  capa-  ment  could  be  satisfied,  and  because 
ble  of  suing  and  being  sued,  was  bound  each  inhabitant  would  be  liable  to 
by  statute  to  keep  the  public  highways  satisfv  the  judgment  which  mi^t  be 
in  repair,  was  called  upon  to  answer  levied  on  one  or  two  individuals,  who 
only  for  its  own  default,  and  had  a  would  have  no  (practicable)  means 
treasury  out  of  which  judgments  re-  whatever  of  reimbursing  themselves, 
covered  against  it  might  be  satisfied;  it  was  considered  that  the  action  could 
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States,  and  has  resulted  in  the  establishment  therein,  and  in  the  very 
general  recognition  elsewhere,  of  the  doctrine  that,  without  a  statute 
giving  it,  no  private  action  lies  against  towns  in  New  England  or 

other  qiuufi  corporations,  for  the  neglect  of  purely  governmental 
duties  imposed  on  them  by  general  legislative  enactment  applicable 
to  all  such  corporations  as  governmental  or  public  agencies.^ 

not  be  maintained.    But  this  reason  216;  Merchants' Bank  v.  Cook,  4  Pick, 

clearly   does  not   apply   to   ordinary  (Mass.)  405,  414;  Chase  r.  Merrimack 

chartered  municipalities,  or,  in  fact,  Bank,  19  Pick.  (Mass.)  564;  Gaskill  v. 

to  any  public  body  having  a  corpor-  Dudley,  6  Met.  (Mass.)  546, 551.    The 

ate  funa,  or  the  means  o7  obtaining  usage,  as  establii^ed  by  statute,  is  not 

one,  out  of  which  the  judgment  may  a  taking  of  property  without  "due 

he  satisfied.    In  Riddle  v.  Merrimac  process  of  law."    Eames  v.  Savage,  77 

River  Canal  Prop..  7  Mass.  169,  187,  Me.   212.     See    also    §    1506.   note, 

the    decision    in    Russell    v,    Devon,  Remedy  of  inhabitant  over,  Beers  v. 

suprOf   is  considered  as  based  upon  Botsford,  3  Day  (Conn.),  159.    Index, 

"sound  reason,"  and  it  was  approved  tit.  New  Engtand  Towns,    But  it  is 

in  England  in  Mackinnon  v,  Penson,  otherwise    in    case    of    corporations 

25  Eng.  L.  k  Eq.  457;  Cowley  v.  New-  proper;  and  the  author  is  aware  of  no 

market    Local    Board,    L.    R.    [1892]  instance,  out  of  New  England,  even  in 

App.  Cas.  345;    see   also  Svdney  v,  the    case    of    quasi    corporations,    in 

Bourke,  L.  R.  [1895]  App.  Cos.  433:  which,  without  a  statute  to  that  effect. 

Ma^uire  v.  Liverpool,    L.    R.    [1905]  private  property  has  been  considered 

1  K.  B.  767.    It  is  reviewed  and  com-  liable    to    pay    public    debts.    Ariie^ 

mented  on  in  maiw  subsequent  cases;  §§  992,  1506,  note,  1519,  note:  North 

see  particularly,  Weightman  v.  Wash-  Lebanon  v.  Arnold,  47  Pa.  St.  488; 

mgton  Corp.,  1  Black  (U.  S.),  39,  52.  Miller  v.    McWiUiams,   50  Ala.   427. 

53;  Morey  9.  Newfane,  8  Barb.  (N.  Y.)  In  accord  with  the  authors  views  are 

645;  Young  v,  Edgefield  R.  Com'rs,  2  Flori  v.  St.  Louis,  69  Mo.  341;   Brab- 

Nott  &  McC.  (S.  Car.)  537;  Beardsley  ham  v.  Hinds  CounW,  54  Miss.  363;    ^ 

V.  Smith,  16  (>>nn.  368,  375;   Ball  v,  Kincaid  v.  Hardin  Coimty,  53  Iowa, 

Winchester,  32  N.  H.  435;    Oilman  430,  distinguishing  Wilson  v.  Jefferson 

V.  Laconia,  55  N.  H.  130  (explaining  County,    13    Iowa,    181;    s.  p.   Sher- 

and  limiting  Ball  t;.  Winchester);  East-  bourne  v.  Yuba  Coimty,  21  Cal.  113; 

man  v,  Meredith,  36  N.  H.  284,  cited  Mitchell   v.    Rockland,   52   Me.    118; 

infra,    §    1641,    note;    McConnell    v.  Svmonds  v.  Clay  County,  71  111.  355; 

Dewey    (road    supervisor's    liability),  Cirowell  v,  Sonoma  Coimty,  25  Cal. 

5  Neb.  385;  Altnow  v.  Sibley,  30  Minn.  313.    Town  in  Wisconsin  constructing 

186;    Weltsch  v.  Stark,  65  Minn.  5;  and  maintaining  a  levee,  pursuant  to 

1  Thomps.  Neg.,  chap.  xv.  statutory  authority,  is  not  liable  to  an 

Mode  of  enforcing  liabilities  of  New  owner  of  lands  which  are  overflowed  in 

England  towns.    It  may  here  be  re-  consequence  of  t^he  negligence  of  the 

marked  that,  at  common  law,  corpora^  town  m  maintaining  the  levee.    Spell- 

tors  are  not  personally  liable  for  the  man    v.    Caledonia,     117    Wis.    254, 

de&te  of  the  corporation;   but  by  usage  259.     In   the   chapters  on  Corporate 

and  prar/icc,  peculiar  in  this  country  Boundaries,     Dissolution,    Contracts, 

to  the  New  England  States,  quasi  cor-  and  Mandamus  we  have  had  occasion 

porations,    as    towns,    counties,    and  to  consider  the  remedies  of  creditors 

parishes,  are  an  exception  to  this  rule,  against  municipal  and  public  corpora- 

and  private  property  may  be  taken  to  tions,  to  which  the  reader  is  referred, 

satisfy    a   corporate   judgment.    The  ^  In  Rhobidas  v.  Concord.  70  N.  H. 

history  of  this  anomalous  usage,  and  90,  the  court  examined  ana  reviewed 

the  reasons  for  it,  are  stated  at  laree  the  nature  and  extent  of  the  implied 

by  Church,  J.,  in  Beardsley  v.  Smith,  or  common-law  liability  of  towns  m  an 

16    Conn.     368.    See    also    Hill    v,  opinion  of  marked  ability.     Peaslee,  J., 

Boston,    122    Mass.    344;.    Union    v.  who    delivered    the    opinion    of    the 

Crawford,  19  Conn.  331;    Femald  v,  court,  summed  up  the  cases  in  which 

Lewis,  6  Me.  264,  268,  per  Weston,  J.;  towns    in    New    Hampshire    are    not 

Brewer  v.  New  Gloucester,  14  Mass.  liable  as  follows:    "It  appears  that 


2856  MUNICIPAL  CORPORATIONS  §  1610 

§  1640  (963).  Limited  LiabiUI^  of  Counties.  —  According  to  the 
prevailing  rule,  counties  are  under  no  liability  in  respect  of  torts,  except 
as  imposed  (expressly  or  by  necessary  implication)  by  statute.  They 
are  political  divisions  of  the  State  created  for  convenience,  and  are 
usually  regarded  not  to  be  impliedly  liable  for  damages  suffered  in 
consequence  of  neglect  to  repair  a  county  road  or  bridge;  *  such  a 
liability,  unless  declared  by  statute,  is  generally,  but  not  quite  uni- 
versally, denied  to  exist.^  On  the  same  grounds,  such  organizations 
as  townships,  school-districts,  road-districts,  and  the  like,  though 
possessing  corporate  capacity  and  power  to  levy  taxes  and  raise 
money,  for  their  respective  public  purposes,  have  been  very  generally 
considered  not  to  be  liable  in  case,  or  other  form  of  civil  action,  for 
neglect  of  public  dviy,  unless  such  liability  be  created  by  statute?   A 

towns  are  not  liable  at  common  law,  193  N.  Y.  615;    Hughes  v.  Monroe 

(1)  for  the  improper  discharge  of  a  County,  147  N.  Y.  49,  50,  citing  text; 

purely  govermnenial  function;    E^ast-  Mark^  v.  Queens  County,  154  N.  Y. 

man  v.  Meredith,  36  N.  H.  284;  Doo-  675;    Lefrois  v.  Monroe  County,  162 

Uttle  V.  Walpole,  67  N.  H.  554;    (2)  N.  Y.  563;  White  v.  Chowan  County, 

for  neglect  to  perform  duties  imposed  90  N.  Car.  437;  Duncan  p.  Lynchburg, 

upon    them    without    their    consent;  2  Va.  Dec.  700,  citing  text. 

Sargent  v.  Gilford,  66  N.  H.  543;   (3)  >  Cases,  supra;  potA,  U  1687-1694, 

for  the  acts  of  officers  whose  powers  1713,  1714;  Askew  v.  Hale  County,  54 

and  duties  are  so  fixed  by  the  legisla-  Ala.  639;    Barbour  County  v.  Horn, 

ture  that  the  town  cannot  control  or  48  Ala.  566. 

direct  their  actions;  Ball  v.  Winchester,  In  Indiana  it  is  considered  that  the 

32  N.  H.  435;    Hardy  v.  Keene,  52  duty  of  the  county  to  keep  bridges  in 

N.  H.  370;    Edgerly  v.  Concord,  59  repair  is  imperatioe,  and  having  the 

N.  H.  78;    Gross  v.  Portsmouth.  68  power    to    make    appropriations    of 

N.  H.  266.    In  every  case,  in  wnich  money  for  that  purpose,  the  county  it 

it  has  been  held  there  was  no  liabihty,  held  impliedly  liable  for  damages  suS" 

the  decision  has  been  placed  upon  one  tained  by  a  traveller  from  a  county 

of  these  grounds.     In  no  case  has  non-  bridge  negligently  suffered  to  remain 

liabilitv    been    put    upon    the    broad  out  of  repair.    House  v.  Montgomery 

sround  that  there  is  no  common-law  County,  60  Ind.  580;  Knox  County  v. 

liabiUty  of  a  municipal  corporation."  Montgomery,  109  Ind.  60,  and  cases 

Jnjra,  §  1640.  cited;  Abbett  v.  Johnson  County,  114 

'  Post,  i§  1688-1694, 1715;  Granger  Ind.   67.    Post,   §§   1688-1694,   1713, 

p.  Pulaski  County,  26  Ark.  37;   Wal-  1715. 

tham  V.  Kemper,  55  111.  346;  White  v.  In  Ntkraska  the  general  rule  of  the 

Bond  County,  58  111.  297;  HoUenbeck  non4iabilUy  of  counties  in  such  cases 

V.    Winnebago   County,   95   111.    148;  is  held.    WockIs  v.  Colfax  County,  10 

Abbett  V.  Johnson  County,  114  Ind.  Neb.  552;  s.  c.  23  Alb.  L.  J.  14. 

67;    Shearm.  &  Rod.   Ne^;.   (4th  ed.)  *  Weightman  v.  Washington  Corp., 

§  256,  note,  and  cases  cited;    Smith  1   Black   (U.  S.),   39;    Van  Eppes  r. 

V.  Allen  County,  131  Ind.  116;  Morris  Mobile,  25  Ala.  460;    Sherboume  r. 

V.  Switzerland  County,  131  Ind.  285;  Yuba  County,  21  Cal.  113;  Beardsley 

Vigo  County  i;.  Daily,   132  Ind.  73;  p.  Smith,  16  Conn.  368,  375;  Chidsey 

Cones  V.  Benton  County,  137  Ind.  404;  v.     Canton.   17  Conn.    475;   Bray  r. 

Jasper  Coimty  v.  Alhnan,  142  Ind.  573;  Walhngford,     20    Conn.     416,     419; 

State  u.  Marion  County,  170  Ind.  595;  Hedges  v.  Madison  County,  6  ill.  567; 

Talbott  V.  St.  Joseph  County,  42  Ind.  HoUenbeck  v.  Winnebago  County,  95 

App.  198;  Kincai(l  v.  Hardin  County,  111.  148;    Kincaid  p.  Hardin  County, 

53    Iowa,    430;    Brabham    v.    Hinds  53  Iowa,  430,  approving  text;  Lane  r. 

County,  54  Miss.  363;  Moest  p.  Buffalo.  Woodbury,  58  Iowa,  462;    Adams  f. 

116  N.  Y.  App.  Div.  657,  662,  aff'd  Wiscasset  Bank,  1  Me.  361;  NilesTp. 
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county,  though  it  has  power  to  erect  and  repair  public  buildings, 
and  to  levy  and  collect  a  tax  for  that  purpose,  is  not  responsible,  in 
the  absence  of  a  statute  making  it  so,  for  injuries  resvUing  from  the 
unsafe  and  dangerous  condition  of  county  buildings,  especially  where 
there  ^sts  no  statute  authorizing  the  levy  of  a  tax  to  satisfy  such  a 
judgment.  A  county  was  accordingly  held  not  to  be  liable  for  an 
injury  suffered  by  the  plaintiff,  who,  when  in  attendance  upon  court 
as  a  witness,  was  precipitated  into  the  cellar  of  the  court-house,  iji 
consequence  of  the  negligent  omission  of  the  agents  or  officers  of  the 
county  to  guard  or  light  a  dangerous  opening  leading  into  the  cellar.^ 

H.  Com'ra  v.  Martin,  4  Mich.  557;  Russell  t;.  Devon  Countv,  2  T.R.  661, 
Larkin  v.  Saginaw  County,  11  Mich,  approving  Riddle  v,  Merrimac  River 
88;  Sutton  v.  Carroll  County  Pol.  Bd.,  Canal  Prop.,  7  Mass.  169);  Mower 
41  Miss.  236;  Reardon  v.  St.  Louis,  v,  Leicester,  9  Mass.  247;  Young  v, 
36  Mo.  555;  Tritz  v.  Kansas  Citv,  84  Edgefield  R.  Com'rs,  2  Nott  &  NfcC. 
Mo.  632;  Famum  v.  Concord,  2  S.  H.  (S.  Car.)  537;  White  v.  Charleston,  2 
392;  Eastman  v,  Meredith,  36  N.  H.  Hill  (S.  Car.),  571;  Ward  v.  Hartford 
284;  Sussex  County  v.  Strader,  18  County.  12  Conn.  404;  Sussex  County 
N.  J.  L.  108;  State  v,  Hudson  County,  i;.  Strader,  18  N.  J.  L.  108;  Kincaid 
30  N.  J.  L.  137;  Lorillard  v.  Monroe,  v.  Hardin  County,  53  Iowa,  430  (dis- 
11  N.  Y.  392:  Bartlett  v.  Crozier,  17  tinguishing  Wilson  ».  Jefferson  County, 
Johns.  (N.  Y.)  439;  Treadwell  i;.  Han-  13  Iowa,  181);  s.  p.  Sherboume  u, 
cock  County.  11  Ohio  St.  190,  per  Yuba  County,  21  Cal.  113;  Mitchell 
G^otson,  J.;  Baxterv.  WinooskiTump.  v.  Rockland,  52  Me.  118;  Dosdall  v. 
Co.,  22  Vt.  114,  123;  arUe^  §§  34,  109,  Ohnsted  County  (failure  to  repair 
1638.  and  cases  cited.  court-house),  30  Minn.  96;  Crowell  v. 

The  doctrine  of  the  text,  as  else-  Sonoma  County,  25  Cal.  313;  Hedges 
where  shown  in  this  chapter,  does  not  v.  Madison  County,  6  111.  557;  Hol- 
apply  to  New  England  towns,  where  lenbeck  v.  Winnebago  Co.  (defective 
the  duty  is  private  or  corporate,  as  construction  of  public  building),  95 
distinguished  from  public;  nor  does  111.  148;  Symonds  v.  Clay  County 
it  appear  to  be  applied  when  the  (negligent  setting  fire  to  brush  by 
wrongful  act  is  in  the  nature  of  a  county  employee),  71  111.  355;  Fowle 
trespass  upon  the  property  rights  of  v.  Alexandria,  3  ret.  (U.'S.)  398,  409; 
others.  Cxilman  v.  Laconia^  55  N.  H.  Morey  v.  Newfane,  8  Barb.  (N.  Y.) 
130;  explaining  and  limitmg  Ball  v.  645.  See  similar  case  of  Eastman  v. 
Winchester,  32  N.  H.  435.  See  Rho-  Meredith,  36  N.  H.  284;  infra,  §  1641, 
bidas  V.  Concord.  70  N.  H.  90,  cited  note.  See  also  §  1673,  and  note. 
anlef  §  1639;  infra,  §  1641;  Weed  v.  But  a  city  is  liable.  Campbell  u. 
Greenwich.  45  Conn.  170.  In  order  Montgomery,  53  Ala.  527.  Nor  is  a 
to  establish  a  liability  upon  such  an  township  hable  in  Kansas.  Eiken- 
organization  for  damages,  it  must  be  berry  t;.  Bazaar,  22  Kan.  556.  It  was 
shown  that  prior  to  the  accident  the  said,  arguendo,  in  7  Ohio  St.  109,  supra, 
corporation  must  have  had  exclusive  that  a  municipal  corporation  proper 
control  of  the  bridge  or  building  where  would,  under  hke  circumstances,  have 
the  injury  occurred.  Titler  v,  Iowa  been  liable.  See,  on  this  point,  infra. 
County,  48  Iowa,  90;  Hollenbeck  r.  |§  1655-1668;  Cleveland  r.  King,  132 
Winnebago  County,  95  111.  148,  supra,  U.  S.  295.    So  in  Georgia,  a  county, 

^  Liability  of  counties  for  neglect  of  although  it  is  its  duty  to  keep  a  good 
officials,  Ac.  Post,  §§  1688-1694, 1713,  and  sufficient  jail,  is  not  liable  for  an 
1714  ;  Index,  tit.  County;  Hamilton  escape  caused  by  the  insufficiency  of  the 
County  V.  Mighels,  7  Ohio  St.  109,  jail,  though  the  sheriff  may  have  been 
cited  ante,  §  37,  note  (overruling  the  made  liable  therefor,  there  being  no 
early  case  of  Brown  County  v.  Butt,  statute  giving  such  an  action.  The 
2  Ohio,  348,  recognized,  but  without  Governor  v.  Clark  County,  19  Ga. 
examination,  as  authoritative,  in  Rich-  97,  citing  Russell  v.  Devon  Countv,  2 
ardson  17.  Spencer,  6  Ohio,  13,  following  T.  R.  061;    s.  p.  Haygood  v,  Clark 
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§  1641  (964).    Stotutory  «id  Implied  Uabilitj  of  New  Eni^ind 
Towns.  —  In  New  England,  as  will  hereafter  be  shown,  there  is,  in- 

Gounty,  20  Ga.  845.    See  also  Peters  and  henoe  the  county  is  not  liable  for 

V,  State,  9  Ga.  109;   Scales  v.  Chat-  their   judicial   action   or   non-action, 

tahoochee     County     (non-repair     of  Miller  v.  Iron  County,  29  Mo.  122; 

bridges),  41  Ga.  225.  State  v.  St.  Louis  County  Court,  34 

The  non-liability  of  counties  in  Mo.  546.  The  county  is  part  of  ike 
Vxrainia,  in  tKe  atlsenoe  of  a  statute  body  of  the  State.  Commonwealth  r. 
dieclaring  the  liability,  is  asserted  by  Brice,  22  Pa.  St.  211.  It  is  liable  aa 
the  Court  of  Appeab  in  Fry  t?.  Albe^  at  conunon  law  for  services  of  pky- 
marie  County,  86  Va.  195.  The  ticians  in  making  a  post  mortem  exam- 
county  was  sued  to  recover  damages  ination  at  request  of  coroner.  Alle- 
resultmg  from  the  alleged  negligence  dieny  Countv  v.  Shaw.  34  Pa.  St.  301. 
of  a  State  convict  engairod  in  working  But  not  liable  for  medical  treatment  aj 
on  the  public  roads,  and  of  the  alleged  prisoner  taken  ill  on  his  trial.  Corn- 
negligence  of  a  superintendent  who  monwealth  v.  Hall,  7  Watts  (Pa.),  290; 
was  appointed  under  the  authority  of  supra^  §  1615,  note.  Liability  of 
State  law.  '' No  suit,'' said  the  court,  counties  on  warrants  or  orders.  See 
''can  be  maintained  against  the  county  Index,  tit.  Orders;  Warrants.  Road 
of  Albemarle  upon  the  principle  of  districts  are  political  subdivisions  of 
respondeat  superior^  because  the  rela-  counties,  and  road  officers  are  not 
tion  of  master  and  servant  did  not  liable  to  civil  action  unless  by  force 
exist.  Such  officers  are  quasi  public  of  statute.  McConnell  v.  Dewe>',  5 
officers  of  the  State;  for,  although  the  Neb.  385,  392.  If  a  statute  creates  a 
officer  in  charge  was  appointed  by  the  claim  or  liability  against  a  county, 
county,  yet  the  office  and  duties  inci-  and  provides  no  remedy  for  its  en- 
dent  to  it  were  created  by  an  act  of  forcement,  an  action  at  law,  by  ordi- 
the  legislature,  for  the  general  public  nary  summons  and  complaint,  will  lie. 
welfare;  the  public  roads  of  Albe-  Lowndes  County  p.  Hunter,  49  Ala. 
marie  county  being  highways  of  the  507.  See  Index,  tit.  Mandamus. 
commonwealth  for  the  common  bene-  Where  a  claim  against  a  county  for 
fit  of  all  the  people  of  the  State  who  money  is  properly  presented  to  the 
have  a  right  to  use  them.  We  have  county  board,  and  tney  fail  or  refuse 
been  referred  to  numerous  decisions  to  take  any  action  thereon,  or  fail  or 
concerning  the  character  of  the  duty  refuse  to  allow  the  same,  the  holder 
required  of  these  and  other  officials  may  then  commence  an  action  thereon 
similarly  situated,  drawing  a  distinc-  agiunst  the  county  for  the  amount, 
tion  where  the  duty  is  for  the  benefit  In  such  action  it  is  not  necessary  that 
of  the  general  public  and  where  it  is  he  should  set  forth  that  he  had  pre- 
fer the  benefit  of  a  corporation,  but  viously  presented  the  claim  to  the 
we  do  not  cite  them.  Tney  are  more  county  board  for  their  allowance, 
distinctly  applicable  to  municipal  cor-  Such  presentation  does  not  constitute 
porations  proper  than  to  such  organi-  any  part  of  his  cause  of  action.  Ordi- 
zations  as  counties,  which  are  rather  narily  the  records  of  the  county  fur- 
political  subdivisions  of  the  State,  or,  nish  the  best  evidence  of  the  acts  and 
as  sometimes  denominated,  *  quasi  proceedings  of  the  conunissioners, 
corporations.' "  out  when  such  acts  and  proceeding 

A  county  is  not  liable  for  a  nuisance  amount  in  law  to  a  contract,  and  thu 

to  a  citizen  in  the  erection  of  a  jail  in  for  services  or  property,  or  something 

the  immediate  vicinity  of  his  residence,  of  value  to  be  furnished,   and  such 

or  for  suffering  it  to  become  so  filthy  contract  has  been   executed   by  the 

and  disorderly  as  to  be  a  nuisance  to  other    party,    and    the    county    has 

him  and  his  family.    Wehn  v.  Gage  receivea  the  benefit  of  it,  it  would  not 

County,  5  Neb.  494:    b.  p.  Crowell  v.  be  proper  to  allow  the  county  commis- 

Sonoma  County.  25  Cal.  313:  Thread-  sioners   to   defeat   an   action   merely 

gill  t;.  Anson  County,  99  N.  C.  352  because  the  conunisaoners  and  their 

(not  liable  for  a  nuisance  on  court-  clerk  had  failed  to  do  their  duty  bv 

house  square).     County  courts  in  Mis^  making  their  records  show  all  "their 

souri  are  not  aeencies  of  the  county,  acts  and  proceedings.     In  such  a  case, 

but  a  branch  of  the  State  judiciary,  where    the    records    are    silent   with 
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deed,  a  liability  on  both  cities  and  tovmafor  injuries  caused  by  unsafe 
or  defective  highways  and  streets,  but  this  liability  is  regarded  as 
wholly  and  strictly  statutory.  The  rule  of  law  above  mentioned  ^  is 
there  adhered  to,  but  it  is  not  of  universal  application  even  as  to 
towns,  for  it  is  considered  that  there  may  be  other  instarvces  in  which 
they  are  civilly  liable  for  neglect  of  duly,  tvithout  an  eocpress  statute  to 
thai  effects  Speaking  of  the  rule  established  in  the  before-mentioned 
case  of  Mower  v.  Leicester,  that  a  private  action  cannot  be  main- 
tained against  a  quasi  corporation  for  neglect  of  public  duty  un- 
less the  action  be  given  by  statute,  Mr.  Justice  Metcalf ,  in  a  much 
later  case,'  says:    ''And  so  it  has  ever  since  been  held  by  this  and 

reference  thereto,  the  contract  may  be  town-meetm||(,  gave  way,  and  the 
shown  by  parol  evidence.  GiUett  v.  plaintifiF,  an  inhabitant  and  legal  voter, 
Lyon  C!ounty,  18  Kan.  410.  See  in  attendance  upon  the  meeting,  re- 
Index,  tit.  County;  Mandamus;  Records  ceived  a  serious  bodily  injury.  The 
and  DocumerUa.  plaintiff's  injunr  was  caused  by  the 

^  Supra,  §  1639.  insufficiency    of    the    building.      The 

'  Oliver  v,  Worcester,  102  Mass.  court  concedes  for  the  argument  that 
489,  496;  Blodgett  v.  Boston,  8  Allen  it  was  the  duty  of  the  town  to  provide 
(Mass.),  237;  Stickney  v.  Salem,  3  a  safe  and  suitable  place  for  holding 
Allen  (Mass.),  374;  Chidsey  v.  Canton,  town-meetings  (see  ante,  §  34,  note), 
17  Conn.  475,  478,  approving  Mower  and,  treating  the  case  on  this  basis, 
V,  Leicester,  9  Mass.  247;  Re^  v.  Bel-  states  the  question  to  be  decided  thus: 
fast,  20  Me.  246.  See  also  Weisenbcrg  ''Whether  a  citizen  of  the  town  who 
V,  Winneconne,  56  Wis.  667;  infra,  §|  suffers  a  private  injury  in  the  exercise 
1687,  1688,  1691,  1692.  of  his  public  rights,  from  n^lect  of 

*  Bigelow  V.  Randolph,  14  Gray  the  town  to  perform  this  pubhc  duty, 
(Mass.),  541,  543;  Eastman  v.  Mere-  can  maintain  an  action  against  the 
dith,  36  N.  H.  284,  and  Conrad  v,  town  to  recover  damages  for  the  in- 
Ithaca,  16  N.  Y.  158.  elsewhere  re-  jury?"  It  was  held  that  the  plaintiff 
f erred  to,  are  approvea.  The  extract  could  not  recover;  and  this  decision 
in  the  text  from  Bigelow  v.  Randolph  rests  mainly  upon  the  ground  that  a 
approved  by  Sherwood,  J.,  in  Harmon  statute  is  necessary,  and  has  been  uni- 
V.  St.  Louis  County,  62  Mo.  313,  316.  formly  so  considered  in  New  England 
See  also  ante,  §§  37,  109,  1638  el  seq.;  since  the  early  cases  of  Riddle  v.  Mer- 
po8t,  §§  1655,  1665,  1737.  rimac  River  (Janal  Prop..  7  Mass.  169, 

New  England  town;  liability  for  187  (supra,  §  1639^  note),  and  Mower 
neglect  of  public  duty;  defective  toum^  v.  Ijcicester,  9  Mass.  250  (supra,  § 
h(mse.  The  question  of  the  right  to  1639),  in  order  to  subject  towns  to  a 
maintain  an  action  against  a  New  civil  action  for  neglect  to  perform 
England  town  (the  nature  of  which  a  public  duty.  Towns  in  New  Hamj)- 
has  been  before  considered)  for  neglect  shire  and  the  New  England  States,  it 
of  duty^  in  the  absence  of  statute  is  stated,  are  created  by  general  law. 
either  giving  or  prohibiting  such  an  They  give  no  assent,  at  leaflt  no  ex- 
action, was  learnedly  and  ably  ex-  press  assent,  to  the  act  creating  them, 
amined  by  the  Supreme  Court  of  New  They  are  involuntary  territorial  and 
Hampshire,  in  the  case  of  Eastman  t;.  political  divisions  of  the  State,  for  the 
Meredith,  just  mentioned  and  here-  purposes  of  government  ana  muni- 
tofore  referred  to  (ante,  §  41).  The  cipal  regulation.  They  are  declared 
material  facts  were,  that  the  defendiEuit  by  statute  to  be  corporations,  but  this 
(the  town  of  Meredith)  built  a  town-  does  not  enlarge  their  duties  or  liabili- 
house,  in  which,  among  other  purposes,  ties.  Ante,  §§  34,  41.  The  case  was 
to  hold  town-meetinss.  The  nouse,  by  considered  to  be  one  of  new  impres- 
the  negligence  of  those  who  built  it  uon,  and  on  these  grounds  was  dL»- 
for  the  town,  was  so  defectively  con-  tinguished  by  the  court  from  cases  in 
structed  that  the  flooring,  at  an  annual  England  decided  under  charters  which 
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other  courts.  This  rule  of  law,  however,  is  of  limited  appUcaiion. 
It  is  applied  in  the  case  of  towns  only  to  the  neglect  or  omission 
of  a  town  to  perform  those  duties  which  are  imposed  upon  aU  towns, 
without  their  corporate  assent,  and  exclusively  for  public  purposes, 
and  not  to  the  neglect  of  those  obligations  which  a  town  incurs 
when  a  special  duty  is  imposed  on  it,  with  its  consent,  express  or 
implied,  or  a  special  authority  is  conferred  on  it,  at  its  request.  In 
the  latter  cases,  a  town  is  subject  to  the  same  liabilities,  for  the 
neglect  of  those  special  duties,  to  which  private  corporations  would 
be,  if  the  same  duties  were  imposed  or  the  same  authority  conferred 
on  them,  including  their  liability  for  the  wrongful  neglect  as  well  as 
the  wrongful  acts  of  their  officers  and  agents.**  ^ 

imposed  a  public  duty  upon  the  cor-  houses,  see  post,  §  1658.  Unsafe  eouri- 
poration  as  the  condition  or  price  of  hotiae.      Supra,    §    1640,    and    note; 

the  corporate  franchises,  and  from  cases  Thomps.  Neg.,  chapn.  xv.,  xvi. 

decided  in  other  States  in  this  country,  Where  the  plaintiff  received  a  per- 

in  which  cities  and  towns  have  been  sonal  injury  by  the  falling  of  a  portion 

held  liable  to  a  civil  action  for  neglect  of  the  brick  and  plastering  in  a  room 

to  perform  public  duties  growing  out  occupied  by  a  crrr  as  a  common-council 

of   grants    conferring   special   powers  room^  it  was  held  that  if  the  dangerous 

and  privileges  for  local  advantage  or  condition  of  the  premises  at  the  time 

benent.   Ante,  §  109;  see  infra,  §§  1642,  of  the  accident  was  the  result  of  causes 

1655,  1665,  1668,  1741  et  seq.  beyond  the  control  of  the  city  au- 

Conformably  to  these  principles,  it  thorities.    and   the    injury    happened 

was  held  in  Bigelow  v.  Randolph,  14  before  tne  lapse  of  a  reasonable  time 

Gray,  541,  above  cited,  that  a  town  in  to  restore  them  to  a  safe  condition, 
Massachusetts  which  has  assumed  the  the  city  would  not  be  liable.  But 
duties  of  a  school-district  b  not  liable  although    the    original    cause    might 

for  an  injury  sustained  by  a  scholar  at'-  have  been  inevitable  accident,  yet  if 

tending  the  public  school  from  a  dan^  the  city  authorities  continued  to  use 

gerous   excavation  in   the  school-house  the  building  for  public  meetings  of 

yard,  owing  to  the  negligence  of  the  the  council,  and  failed  to  repair  the 

town  officers.    On  the  same  ground  it  premises  in  a  reasonable  time,  and  the 

has  since  been  held,  in  an  elaborate  mjury   happened   in   consequence   of 

opinion,    that    a    cluld,    attending    a  such  neglect,  while  the  plaintiff  was  in 

public  school  in  a  school-house  pro-  exercise  of  due  care,  the  citv  would  be 

vided  by  a  citv,  under  the  duty  im-  liable  to  him.    Chicago  v.  O'Brennan, 

posed  upon  it  by  general  laws,  cannot  65  111.  160.    See  infra,  §§  1642-1646. 

maintain  an  action  against  the  city  A  city  is  not  Uable  in  damages  for  in- 

for  an  injury  suffered  by  reason  of  juries  inflicted  upon  a  person  by  the 

the  unsafe  condition  of  a  staircase  in  faU  of  a  marketrhouse  caused  by  a  wind 

the   school-house,    over   which   he   is  storm  of  unprecedented  force  and  vio- 

passing.     Hill  v.  Boston,   122  Mass.  lence.    Flon  v.  St.  Louis,  69  Mo.  341. 

344;  infra,  §  1642;  Sullivan  v.  Boston,  The  general  liability  of  munidpalities 

126  Mass.  540;   a.  p.  Finch  v.  Toledo  for  injuries  caused  by  falling  substances 

Bd.   of  Education.   30  Ohio  St.   37.  on  streets  and  public  places  is  discussed 

See  and  compare  Miles  v.  Worcester^  below. 

154  Mass.   511;    Wahrmann  v.  New  ^  Implied  liability  of  New  England 

York  Board  of  Education,  111  N.  Y.  town  for  torts:  In  Rhobidas  v.  Concord, 

App.  Div.  345,  aff'd  187  N.  Y.  331;  70  N.   H.  90,   109,   110,  Peaslee,  J., 

Bassett    v.    Fish    (defective    school-  after  spedfying  the  cases  in  which 

house  floor),  75  N.  Y.  303:  s.  c.  below,  towns  are  not  subject  to  an  implied 

12  Hun  fN.  Y.),  209;  and  Donovan  v.  or  common-law  liability  (see  ante,  § 

Board  of  Education,  85  N.  Y.  117;  1639),   said:    "In  no  case,  has  non- 

ante,  §  1638,  note;  infra,  §  1642,  note,  liabiuty  been  put  on  the  broad  ground 

As  to  liability  for  defective  school-  that  there  is  no  common-law  liability 
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§  1642  (965).  Same  Subjaet;  HOI  ▼.  Bofton.  —  The  question  of 
the  implied  liability  of  a  municipal  corporation  for  the  neglect  of  a 
public  duty  resvUing  in  special  damage  to  an  individual  has  at  a  later 

date  undergone,  in  the  Supreme  Judicial  Court  of  Massachusetts, 

the  most  thorough  examination  to  which,  perhaps,  it  had  ever 
been  subjected.^   The  opinion  of  Mr.  Chief  Justice  Gray,  for  learned 

of  a  municipal  corporation.     On  the  N.  H.  354.    If  towns  were  mere  divi- 

other  hand,  there  are  numerous  cases  sions  of  the  State,  and  could  not  be 

idierein  towns  were  held  to  answer  sued  without  authority  from  the  legis- 

for  their  acts  without  any  statutory  lature,  many  of  these  actions  would 

liability,  either  expressly  or  impliedly  have  failed.  ...  So  far  as  the  ques- 

imposeci.     Qwantum  meruit  has  been  tions  involved  in  this  branch  of  the 

maintained  to  recover  for  building  a  law  have  been  considered,  the  deci- 

highway  where  the  plaintiff  had  failed  sions  seem  to  recognize  three  classes  of 

to  n^orm  a  special  contract.    Wad-  cases  in  which  towns  are  liable  for  torts 

leign  9.  Sutton,  6  N.  H.  15;   Davis  v.  at  common  law:   (1)  For  negligent  acts 

Barrington,  30  N.  H.  517.    So  where  (even   in   the   discharge   of   imi)oscd 

a  town  let  a  house  for  a  term  of  years  auties)  which  interfere  with  the  rights 

and  the  tenant  made  repairs,  which  of  others,  provided  such  rights  do  not 

were  to  be  in  lieu  of  rent,  and  was  depend  upon  the  imposed  duty;   Gil- 

subsequently  evicted  before  the  end  man  v.  Laconia,  55  N.  H.  130:   Car- 

of  the  term,  he  was  entitled  to  recover  penter  v.  Nashua,  58  N.  H.  37;  Parker 

the  value  of  the  repairs  to  the  town.  v.  Nashua,  59  N.  H.  402;    Willey  v. 

Smith  V,  Newcastle,  48  N.  H.  70.    If  Portsmouth,  64  N.  H.  214.     (2)  For 

a  town  so  constructs  a  highway  as  to  their   acts    concerning    property    not 

cause  a  nuisance  on  the  property  of  employed  in  a  public  use;    Cfark  v. 

an  abutter,  the  town  is  liable.    Oilman  Manchester,  62  N.  H.  577.    (3)  Where 

9.  Laconia,  55  N.  H.  130;  Cole  v.  Gil-  duties  of  a  public  nature  are  volun- 

ford,  63  N.  H.  60.     The  same  rule  tarilv  assumed;  Rowe  v.  Portsmouth, 

applies  to  the  construction  of  sewers;  56  N.  H.  291." 

yffde  Mills  V.  Nassau,  63  N.  H.  136;  ^  Hill  v.   Boston,    122  Mass.   344, 

Nutt  V.  Manchester,  58  N.  H.  226;  followed  in  Tindley  v.  Salem,  137  Mass. 

to  a  failure  to  properly  care  for  high-  171,  where  the  Massachusetts  decisions 

ways  after  they  are  built,   Parker  i;.  are  classified  by  C.  Allen,  J.;  Wixon  i;. 

Nashua,  59  N.  H.  402;   and  to  cases  Newport,  13  R.  I.  454,  where  a  city 

where  tiie  improper  construction  was  was  held  not  to  be  liable  for  a  defect 

not  authorize<L  but  has  been  paid  for  in  heating  a  public  school   building 

and  the  benefit  accepted;   Carpenter  whereby  a  pupu  was  injured,  the  duty 

V.  Nashua,  58  N.  H.  37.    Where  the  of  the  city  being  a  public,  and  not  a 

work  of  maintaining  sewers  is  volun-  corporate  duty.    But  see  Miles  v.  Wor- 

tarily  undertaken,  the  town  is  liable  cest^r,     154    Mass.     511;     Clark    v. 

for  injuries  to   private  property  re-  Nicholasville  (Ky.),   87   S.   W.   Rep. 

suiting  from  negngence  in  such  work.  300;    Brown  v.  New  York,  32  N.  Y. 

Rowe  w.  Portsmouth,  56  N.  H.  291.  Misc.  571;   Blair  u.  Granger,  24  R.  I. 

The  court  has  also  sustained  actions  17;  Folk  v.  Milwaukee,  108  Wis.  359. 

against  towns  for  the  obstruction  of  a  See   also    Wahrmann   v.    New    York 

private  way.  WiUey  v.  Portsmouth,  64  Board  of  Education,  111  N.  Y.  App. 

N.  H.  214;  for  money  paid  to  discharge  Div.  345.    Ante,  S§  1638,  note,  1641; 

a  debt  due  from  the  town,  Sanborn  v,  post,  §§  1667,  and  note,   1687,  1688. 

Deerfield,  2  N.  H.  253;    for  the  ex-  See  Daniels  v.  Racine,  98  Wis.  649, 

penditures  of  a  committee  to  purehase  651,  discussing  the  origin  and  nature 

land    for    a    cemetery,    Eastman    v,  of  municipal  hability  and  referring  to 

Hampstead,  66  N.  H.  195;   for  labor  the  text.     In  Johnson  v.  SomerviUe, 

performed  and  materials  furnished  in  195  Mass.  370.  Loring,  J.,  reviews  at 

the  construction  of  waterworks,  Lea-  great  length  the  principles  governing 

vitt  V.  Dover,  67  N.  H.  94:    and  for  the   responsibilitv   of   municipal   cop- 

the  expenses  of  a  committee  before  the  porations    in    Massachusetts    for    the 

legislature.  Rider  v.  Portsmouth,   67  acts  of  its  officers  and  employees  and 

N.  H.  298;    Bachelder  v.  Epping,  28  examines  and  states  the  decasions  of 
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research,  for  the  analysis  of  the  leading  judgments  on  the  subject  in 
England  and  America,  and  critical  observations  upon  them,  is  so 
intrinsically  valuable  that  it  will  be  studied  by  all  who  desire  to 
trace  the  history  of  the  law  on  this  point,  and  to  know  its  exact 
condition.  The  case  was  this:  The  plaintiff,  a  child  eight  years  of 
age,  attending  a  public  school  provided  by  the  city  of  Boston,  was  in- 
jured by  reason  of  the  unsafe  condition  of  the  staircase  in  the  school' 
house,  and  for  the  special  damage  thus  sustained  an  action  of  tort 
was  brought  against  the  city.  No  statute  gave  or  denied,  in  terms, 
the  right  of  action  in  such  a  case.  The  charter  of  the  city  contained 
no  provision  in  respect  of  schools  or  school-houses;  but  a  general 
statuie  applicable  throughout  the  Commonwealth,  made  it  the  im- 
perative duty  of  all  cities  and  towns  to  provide  and  maintain 
school-houses.  It  was  held,  conceding  the  negligence  of  the  dt}' 
in  respect  to  the  condition  of  the  staircase,  that  the  action  could 
not  be  sustained. 

§  1643  (965  a).  Same  Subject;  Prixieiple  of  the  Dedaion;  Ground 
of  Liability  stated.  —  The  principle  of  the  decision  was  stated  to 
be  that,  according  to  the  well-settled  law  of  Massachusetts,  no 
private  action,  unless  authorized  by  express  statute,  can  be  main- 
tained against  a  town  or  city  for  the  neglect  of  a  public  duty  im- 
posed upon  it  as  the  agent  of  the  public,  by  general  laws  for  the 
benefit  of  the  public,  and  from  the  performance  of  which  the  cor- 
poration receives  no  profit  or  special  advantage.  Whether  the 
result  would  have  been  different  if  the  duty  in  question  had  been 
imposed  on  the  city  by  a  special  charter  was  not,  of  course,  decided, 
but  the  reasoning  is  evidently  against  any  distinction  based  upon 
the  particular  mode  in  which  such  a  duty  is  prescribed.  Whether 
the  neglected  duty  involves  a  liability  depends,  in  the  judgment 
of  the  court,  upon  the  nature  of  the  duty;  that  is  to  say,  whether 
it  is  imposed  for  the  pecuniary  profit  or  other  special  advantage  of 
the  city,  —  if  so,  the  city  is  liable;  or  whether  it  is  a  duty  imposed 
upon  the  city  as  a  public  instrumentality  of  the  State,  without 
pecuniary  or  other  special  advantage  to  the  city,  —  if  so,  the  city 
is  not  liable.  After  a  critical  examination,  in  the  same  case,  of  the 
decisions  in  England  on  the  subject  of  the  implied  liability  of  muni- 
cipal corporations  to  civU  actions  for  neglect  of  duty,  the  doctrine 
they  establish  is  thus  stated:  "The  result  of  the  English  authori- 
ties is,  that  when  a  duty  is  imposed  upon  a  municipal  corporation 

that  State  on  that  subject.     As  to  of   defective  school-houaes,    see   poft, 
the  general  rule  of  liability  in  respect   §  1658. 
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for  the  benefit  of  the  public,  without  any  consideration  or  emolu- 
ment received  by  the  corporation,  it  is  only  where  the  duty  is  a 
new  one,  and  is  such  as  is  ordinarily  performed  by  trading  corpora- 
tions, that  an  intention  to  give  a  private  action  for  a  neglect  in  its 
performance  is  to  be  presumed."  ^  And  the  decisions  in  this  coun- 
try which  hold  otherwise  (notably  those  in  reference  to  defective 
highways)  are  considered  by  the  eminent  judge  who  delivered  the 
opinion  of  the  court  as  not  founded  on  sound  principles.  That  this 
general  view  of  the  restricted  liability  of  municipal  corporations  is 
sound  there  can  be  little  doubt;  but  what  duties  are  imposed  for 
the  exclusive  benefit  of  the  public,  and  what  powers  are  given  and 
what  duties  are  enjoined  for  the  special  emolument  or  benefit  of 
the  municipality,  and  which  may,  therefore,  be  regarded  as  the 
basis  of  an  implied  civil  liability,  if  their  exercise  or  performance 
is  neglected  to  the  injury  of  individuals,  are  questions  which  have 
given  rise,  as  we  shall  see  in  the  course  of  this  chapter,  to  conflict^ 
ing  judgments. 

§  1644.  Oovemmental  FuncUons;  Imxnuni^  from  Liabili^  de- 
nied in  Admiralty.  —  The  Supreme  Court  of  the  United  States  has 
held  that  the  doctrine  that  when  a  municipal  corporation  exercises 
a  purely  governmental  function  no  liability  attaches  to  it  for  torts 
or  for  the  negligent  acts  of  the  officers  or  agents  it  employs  there- 
in, has  no  application  in  the  courts  of  the  United  States  sitting  in 
admiralty,  when  they  have  jurisdiction  of  the  subject-matter  of  the 
action  and  of  the  parties,  in  personam.  In  the  case  in  which  it  was 
so  held,  a  steam  fire-boat  belonging  to  the  city  of  New  York,  while 
endeavoring  to  extinguish  a  fire,  negligently  collided  with  and  in- 
jured the  libellant's  vessel  which  was  moored  at  a  slip.  The  city 
contended  that  it  was  not  responsible  for  the  negligence  of  its  officers 
in  the  exercise  in  a  public  or  governmental  function,  such  as  ex- 
tinguishing a  fire,*  but  the  court  refused  to  recognize  that  conten- 
tion on  the  ground  that  the  maritime  law  afforded  no  justification 
for  it.  The  Supreme  Court  recognized  the  fact  that  the  local  law 
of  the  State  of  New  York,  in  the  waters  of  which  State  the  cause 

1  Hill  9.  Boston,   122  Mass.  344,  &  Red.  Neg.  (4th  ed.)  §  268,  note,  and 

supra,  per  Gray,  C.  J.,  infra,  §  1667,  reprinted  in  2  Thomps.  Neg.,  chap.  xvi. 

where  the  leading  Enslish  decisions  Past,  §§  1667,  1713,  1714;  ante,  §  1638. 

are  succinctly  stated.    Hill  v.  Boston,  and  cases  cited  in  note;   §  1639  and 

followed   in   Tindley   v.    Salem,    137  note;   §  1641,  and  note.    XJlrich  v.  St. 

Mass.    171;    McNeil  t;.   Boston,    178  Louis,  112  Mo.  138,  143,  citing  text. 
Mass.    326;    Johnson   v.    Somerville,        *  See  on  this  subject  ante,  §  1340; 

195  Mass.  370;  commented  on,  Shearm.  poet,  §  1660. 
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of  action  arose,  afforded  jio  redress  for  the  tort,  but  it  held  that 
the  local  decisions  of  one  or  more  States,  or  the  rules  of  law  en- 
forced therein,  could  not  abrogate  the  maritime  law,  and  could 
not  deprive  the  individual  of  a  right  of  recovery  for  a  maritime 
wrong  which,  under  the  general  principles  of  the  admiralty  law,  he 
possessed.  It  reviewed  the  authorities  and  reached  the  conclusion 
that  under  the  maritime  law,  there  was  no  exemption  from  lia- 
bility founded  upon  the  fact  that  the  vessel  at  fault  was  in  the 
performance  of  a  governmental  duty  at  the  time.^ 

^  Workman  v.  New  York  City,  179  of  a  maritime  tort  affords  no  immunity 
U.  S.  552,  rev'g  67  Fed.  Rep.  347,  s.  c.  from  liability  in  a  court  of  admiralty 
63  Fed.  Kep.  298.     In  this  case  the  where  the  court  has  jurisdiction.   Thu 
libel  was  in  versanam  by  the  owner  of  being  so,  it  follows  that  as  the  muni- 
the  damagea  vessel  against  the  city   cipal  corporation  of  the  city  of  New 
of  New  York.    The  vessel  of  the  city  York,  unlike  a  sovereign,  was  subject 
at  fault  was  not  seized  in  admiralty,   to  the  jurisdiction  of  the  court,  the 
and  hence  the  case  was  not  embar-  claimed  exemption  from  liabiUty  as- 
rasscd  by  conraderations  growing  out  serted  in  the  case  at  bar,  because  of 
of  the  seizure  of  property  of  a  muni-   the  public  nature  of  the  service  upon 
cipaUty  devoted  to  pubUc  use.  •  The  which  the  fire-boat   was  engaged,— 
opinion  of  the  court  was  dehvered  by  even  if  such  claim  for  the  purposes  of 
Mr.  Justice  (now  Chi^  Justice)  White,   the  case  be  conceded  —  was  without 
who  examined  the  decisions^  and  af-  foundation  in  the  maritime  law,  and 
ter  saying    that    the    mantime  law  therefore  afforded  no  reason  for  deny- 
was    paramount    and    did  not,   usu-   ing  redress  in  a  court  of  admiralty  for 
all^   at  least,  yield  to  any  local  law,   the  wrong  which  the  courts  below  both 
pointed  out  that  the  municipal   cor-   found  to  have  been  committed."    Five 
poration    had    the    capacity    to    sue   Justices  (Puller,  C.  J.,  Harlan,  Brown, 
and    to    be    sued,    and    it    followed   White  and  McKenna,  JJ.,)  concurred, 
that  there  was  no  limitation  taking  while    four    Justices    (Gray,    Brfxctr, 
such  corporations  out  of  the  reach  oi   Shiras  and  Peckham^  J  J.,)  dissented, 
process  of  a  court  of  admiralty,   as   In  the  dissenting  opinion  Mr.  Justice 
such  courts,  within  the  limits  of  their  Gray  pointed  out  that  the  decisioiu 
jurisdiction,  may  reach  persons  hay-  of  the  State  courts  were  unanimoiu 
ing   a   general   capacity   to   st-and   in  in  holding  that  there  was  no  Uability 
judgment.      He    recognized    the    fact  on  the  part  of  municipal  corporations 
that  it  had  been  held  that  where  ad-   for  the  negligence  or  torts  of  fire  de- 
miralty  process  had  been  set  in  action  partment  officers,   whilst  engaged  in 
against     a     municipal     corpK)ration.  extinguishing  fires,  and  asserted  that 
public  policy  restrained  a  seizure  oi   the     principle     conferring    immunity 
property  used  for  pubUc  purposes  by  from  liability  therefor,  was  not  a  mere 
sucn  corporation.     He  said,  however,   rule  of  local  law,  but    was    the  sp- 
that  this  was  but  the  application  oi   plication    of    a   general    principle  of 
the  exception  as  to  the  mode  of  execu-  jurisprudence.    See,    further,     as    to 
tion  of  a  judgment  or  decree  against  the    liability    of    municipal    oor^oror 
such  a  corporation,  and  pointed  out  tians  in  admiralty,     Thompson  Navi- 
that  its  existence  in  all  cases  in  the  gation  Co.  v.  Chicago,  79  Fed.  Rep. 
admiralty  law  had  been  denied.    After  984;    The  Major  Reybold,   111  Fed. 
reviewing  the  decisions  in  admiralty  Rep.  414;    United  States  v.  Port  of 
as  to  the  liability  of  sovereign  powers  Portland,  147  Fed.  Rep.  865.  Althoudi 
for  the  torts  of  their  vessels  and  the  much  diversity  of  opinion  is  to  be 
jurisdiction  of  the  courts  of  admiralty  found  as  to  what  duties  will  be  con- 
of  causes  of  action  arising  therefrom,   sidered  as  governmental  in  the  sense 
he  said:    ''It  results  that  in  the  mari-  which  exempts  municipal  corporationa 
time  law,   the  public   nature  of  the  from  liability  for  torts  in  the  perfonn- 
Ber\'ice   upon   wnich   a   vessel   is   en-   ance  of  these  duties,  we  believe  that 
gagc>d  at  the  time  of  the  commission  the   decisions   of   the    United   States 
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§  1645  (966).  Implied  Liabili^  of  Muziicipal  Corporations  proper 
for  Ifitfeaianee  and  Nonfeasance;  Its  Limits.  —  As  respects  muni- 
cvpal  corporations  proper,  whether  specially  chartered  or  volun- 
tarily organizing  under  general  acts  of  the  character  before  alluded 
to,^  it  is,  we  think,  universally  considered,  even  in  the  absence  of  a 
statute  giving  the  action,  that  they  are  liable  for  acts  of  misfeasance 
positively  injurious  to  individuals,  done  by  their  authorized  agents 
or  officers,  in  the  course  of  the  performance  of  corporate  powers  con- 
stitutionally conferred,  or  in  the  execution  of  corporate  duties;  and 
itis  the  almost,  but  not  quite,  uniform  doctrine  of  thecourts,  that  they 
are  also  liable  where  the  wrong  resulting  in  an  injury  to  others  con- 
sists in  a  mere  neglect  or  omission  to  perform  an  absolute  and  perfect 
(as  distinguished  from  a  legislative,  discretionary,  quasi  judicial,  or 
imperfect)  corporate  duiy,  owing  by  the  corporation  to  the  plaintiff, 
or  in  the  performance  of  which  he  is  specially  interested.^  But 
there  is,  as  elsewhere  stated,  not  a  little  diversity  of  opinion  as  to 
what  duties  are  corporate  duties,  and  when  officers,  though  appointed 
or  elected  by  the  corporation,  are  to  be  regarded  as  the  officers  of 
the  corporation,  and  not  of  the  State  or  of  the  general  public'  And 
especially  have  the  courts  been  much  perplexed  respecting  the  prin- 
ciple upon  which  to  rest  the  distinction,  so  generally  taken,  by  which 
what  is  termed  a  quasi  corporation,  though  possessing  full  corporate 
capacity  and  a  corporate  purse,  is  not  impliedly  liable  for  acts  of 
misfeasance  or  neglect  of  public  duty  on  the  part  of  its  officers  and 
agents,  while  for  the  same  or  a  similar  wrong  there  is  such  a  lia- 
bility resting  on  municipal  or  chartered  corporations.*    Bui  the  dis- 

Courts    in    admiralty    are    the    only  cipal  officers  are  regarded  as  the  acts 

cases  which  deny  the  existence  of  the  of  the  corporation,  provided  the  acts 

general  principle.     The  exception  to  are  performed  by  that  branch  of  the 

the  doctrine,   thus  recognized,   is,   of  municipal  government  which  is  invested 

necessity,  of  but  a  limited  application  with  jurisdiction  to  act  for  the  corpop- 

in  the  case  of  municipalities  and  prob-  ation  upon  the  subject  to  which  the 

ably  is  of  no  extensive  practical  im-  particular  act  relates/' 

portance.  *  Supra,  §§  109,  1630,  1634,  163^ 

»  AnUy  §§  61,  70.  175.  1641;    infra,    1655-1665;    text   cited, 

'  Aiken  u.  Columbus,  167  Ind.  139,  Hannon  u.  St.  Louis  Countv,  62  Mo. 

143,  quoting  and  approving  the  text;  313,  319.    See  Johnson  v.  Somerville, 

Ihk  V.  Duluth,  58  Minn.  182,  citing  195  Mass.  370. 

text.     Postf  §  1665,  and  cases  cited;  *  A  city  is  not  liable  for  misfeasance 

§1  1737-1747.    The  text  cited  and  ap-  for  extending  the  bounds  of  a  street,  so 

plied;   Helena  v.  Thompson,  29  Ark.  as  to  bring  an  existing  nuisance  within 

569,  573;   Broom  Commentaries  Com.  the  limits  of  such  street.    McCutcheon 

Law,  651,  671;   Galveston  v.  Posnain-  v.  Homer,  43  Mich.  483;    Larkin  v. 

sky,  62  Tex.  118;  Martinsville  t^.  Shir-  Saginaw,    11    Mich.    88;     Pontiac   v. 

l^*S4  Ind.  546.    In  Chicago  v.  Chicago  Carter,  32  Mich.  164;  Detroit  v.  Beek- 

&  W.  I.  R.  R.  Co.,  105  111.  73,  Shddon,  man,  34  Mich.  125;  Lansing  v,  Toolan, 

J.,  said,  ''We  recognize  the  doctrine  to  37  Mich.  152;  Detroit  o.  Blackeby,  21 

be,  that  the  unauthorized  acts  of  muni-  Mich.  84. 
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Unction,  whatever  its  grounds,  or  precise  boundaries,  or  difficuUies  in 
its  application,  is  well  esiphUshed;  and  the  latter  class  of  corporations 
is  considered  to  be  impliedly  Uable  (unless  the  legislation  negatives 
such  liability)  for  wrongful  acts  done  in  what  is  termed  their  privaU 
or  corporate  character,  and  from  which  they  derive  some  special  or 
inunediate  advantage  or  emolument,  but  not  as  to  such  acts  done 
in  their  public  capacity,  as  governing  agencies  of  the  State,  in  the  dis- 
charge of  duties  imposed  for  the  public  or  general  (not  corporate) 
benefit.^ 

^  See  cases  cited  cmle,  \  109;  supra,  reqiured  to  deliver  to  him  certain  stock 

§§   1630,   1634,   163^1646;    infra,  §(  which  it,  through  its  officers,  had  il- 

1655,   1665,   1687,   1688,   1690.   1691,  legally  transferred,  or  to  account  for 

1708,     1714,     1717,     1741.      Brown's  the  same,  it  was  held  that  the  action  was 

Adm'r  v.  Guyandotte,  34  W.  Va.  299,  ex  contractu,  and  that  such  a  suit  would 

300,  quoting  text;  Funke  v.  St.  Louis,  lie  agunst  it.    Chapman  v,  Charleston, 

122  Mo.  132,  140,  citing  text.    See  also  28  8.  Car.  373. 
Oliver  v,  Worcester,   102  Mass.  489,        Patents  for  Inventions:    Municipal 

499;    Richmond  v.  Long's  Adm..   17  corporations  are  liable  to  the  patentee 

Gratt.    (Va.)  375  (1867);  Petersburg  of  an  invention  if  they  infringe  his  in- 

V.  Applegarth,   28  Gratt.    (Va.)  321;  vention  in  the  course  of  the  execution 

Western  Sav.  Fund  Soc.  v.  Philadelphia,  of  corporate  powers  and  duties.    Ran- 

31  Pa.  St.  175, 189,  per  Strong,  J.   These  som  v.  New  York  (infringing  patent  for 

cases  all  refer  to  the  case  ot  Bailey  v,  fire  engines),  1  Fisher  Pat.  Cas.  254, 

New  York,  3  Hill  (N.  Y.),  531,  and  to  274;   BUss  v,  Brooklyn.  4  Fisher  Pat. 

the  distinction  taken  bv  Ndson,  C.  J.,  Cas.  596.   In  this  case  thedty  washeM 

between  the  public  and  private  cap&o  liable  to  the  patentee  for  an  improve- 

ity  of  municipal  corporations.     The  ment  in  hose  couplings  used  by  it  with- 

distinction  is  maintained  in  New  York,  out  his  authority.     Munson  p.    New 

Maxmilian  v.    New  York.  62   N.  Y.  York.  3  Fed.  Rep.  338.    See  also  Amer- 

160,  where  the  subject  is  fully  discussed  ican  Nic.  Pav.  Co.  v,  Elizabeth  City,  4 

by  Folger,  J. ;  and  m  Missouri,  Hannon  Fisher  Pat.  Cas.  189,  197,  per  Strong, 

V.  St.  Louis  County.  62  Mo.  313;  and  J.;  Allen  v.  Brooklyn,  /&.  598;  but  in 

in  Rhode  Island,  Aldrich  v.  Tripp,  11  Onio,  it  was  decided  by  Mr.  District 

R.  I.  141;   see  also  Crossett  v.  Janes-  Judge  LeamU,  in  Jacobs  v.  Hamilton 

ville,  28  Wis.  420;  and  in  Texas,  Gal-  County,  4  Fisher  Pat.  Cas.  81.  following 

veston  V.   Posnainsky,   62  T^.    118,  Hamilton  County  v.  Mighels,  7  Ohio 

where    the    distinction    between    the  St.  109  (cited  ante,  |  34,  note),  that  a 

liability    of    quasi    corporations    and  county  was  not  liable  to  the  patentee 

municipal   corporations  is  considered  for  an  infringement  of  his  patent  in  the 

at  some  length.    Galveston  r.  Barbour,  construction  of  a  county  jsul.   Counties 

62  Tex.  172;  Stockwell  v.  Rutland,  75  held  to  be  corporations  and  liable  for 

Vt.    76;     Sunpson    v.    Whatcom,    33  infringements    of    patents.      May   v. 

Wash.  392.    Text  cited  and  approved,  Mercer  County,  30  Fed.  Rep.  247;  May 

Helena  v.  Thompson,  29  Ark.  569.  v.  Logan  County,  30  Fed.  Rep.  250. 

In  South  Carolina  the  rule  is  that  a  A  city  corporation  is  not  liaJUe  for  an 

municipal  corporation  is  not  liable  to  infringement  ufhere  the  work  vxis  done 

be  sued  in  an  .action  of  tort  for  non-  by  oontradars,  and  the  patentee  or  his 

feasance  or  misfeasance  of  its  officers  exclusive  Ucensee  had  authorized  such 

in  regard  to  their  public  duties,  unless  contractors  to  proceed  to  execute  their 

expressly  made  so  liable  by  statute,  contract  with  tne  city;  and  it  was  held 

Gibbes  v.  Beaufort,  20  S.  Car.  213  (an  that  the  owner  of  the  patent  could  not 

action  for  damages,  caused  by  the  es-  authorize  the  contractors  to  use  the 

tablishment  of  a  ferry  to  the  mjury  of  patented  article  or  process,  and  reserve 

one  already  existing  under  the  author-  the  ri^t  to  proceed  against  the  city 

ity  of  the  legislature).    But  where,  in  to  recover  damages  for  an  infringe- 

the  same  State,  the  plaintiff  brought  ment  of  the  patent  thus  occurring, 

suit  against  a  city,  praying  that  it  be  Bigelow  v,  LouisviUe  (U.  8.  Cir.  Court, 
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§  1646  (967).  Same  Subject. —  Not  only  is  the  dtsHncHon  jiat 
mentioned  well  established^  but,  as  practically  applied  in  the  reported 
judgments  of  the  courts,  it  has  tended  in  oar  judgment  to  promote 
justice  and  to  secure  individual  rights.  This  liability  on  the  part  of 
municipal  corporations  springs,  as  we  think,  from  the  particular 
nature  of  the  dviy  enjoined,  which  must  relate  to  the  local  or  special 
interests  of  the  municipality,  and  be  imperative,  and  not  discretion- 
ary, legislative,  or  judicial,  and  from  the  means  given  for  its  perform^ 
ance,  which  must  be  ample,  or  such  as  were  considered  to  be  so  by 
the  legislature,  and  not  from  the  supposed  circmnstance  that  they 
received  and  accepted  their  charters  or  grants  of  powers  and  fran- 
chises upon  an  implied  contract  with  the  State  that  they  would  dis- 
charge their  corporate  duties,  and  that  this  contract  enures  to  the 
benefit  of  every  individual  interested  in  its  performance.^  Unlike 
municipal  corporations  created  by  royal  charters,  which  cannot  be 
imposed  or  altered  without  the  consent  of  the  corporators,  except, 
indeed,  by  Parliament,^  our  American  corporations,  in  all  their  parts 
and  functions,  general  and  special,  are  mere  emanations  or  creations 
of  the  sovereignty  of  the  State,  which  confers  and  changes  their 
powers  at  its  will.  There  is  in  fact  or  in  law  no  relation  of  contract 
between  them  and  the  State;  and  the  notion  that  in  any  accurate 
sense  the  State  makes  a  contract  with  a  municipality,  when  confer- 
ring powers,  either  for  the  general  or  local  advantage,  seems  to  be 
purely  ideal.' 

§  1647  (968).  Rule  of  Respondeat  Superior  as  applied  to  Muniel- 
pal  Ck>rporatlon8;  Ultra  Vires.  —  The  rule  of  law  is  a  general  one, 
that  the  superior  or  employer  must  answer  citrilly  for  the  negligence 
or  want  of  skUl  of  his  agent  or  servant  in  the  course  or  line  of  his 
employment,  by  which  another,  who  is  free  from  contributory 
fault,  is  injured.     Municipal  corporations,  under  the  conditions 

1869,  before  BaUard,  J.),  3  Fisher  Pat.        >  This  is  the  ratumale  of  the  doo- 

Cas.  602;  ante^  §|  803,  805.     Where  trine  of  the  cases  as  stated  by  Selden, 

counties   are   hable   for   infrinffement  J.,  in  Weet  v,  Brockport,  16  N.  Y. 

of  patents  they  will  not  be  held  liable  161, 173,  note,  and  it  b  the  one  adopted 

if  the  county  authorities  do  not  know  bv  Mr.  Justice  Cooley  in  his  worK  on 

that   the   contractors   had   used    the  Constitutional  Limitations,  247,  248, 

patent   without   authority    from    the  and    in    many    reported    cases.      Its 

patentee.    May  v,  Juneau  County,  30  soundness  is  ably  combated  by  Mr. 

Fed.  Rep.  241.  JusticeCamp&eUyinDetroitv.  Blackeby, 

A  city  is  liable  for  damages  done  to  21  Mich.  84.    See  Detroit  v.  Beekman. 

a  vessel  temporarily  moored  at  a  wharf  34  Mich.  125]  Tolan  v,  Landns,  38 

where  the  city  is  entitled  and  accus-  Mich.  315,  affirming  Detroit  o.  Beek- 

tomed  to  charge  wharfage  for  its  use.  man,  supra. 
Petersburgh  v.  Applegarth,  28  Gratt.        *  Ante,  §  50. 
(Va.)  321;  arUe,  §  274.  *  Ante,  U  55,  60,  90,  92,  109. 
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herein  stated,  fall  within  the  operation  of  this  rule  of  law,  and  are 
liable,  accordingly,  to  civil  actions  for  damages  when  the  requisite 
elements  of  liability  coexist.  To  create  such  a  liability,  it  is  funda- 
mentally necessary  that  the  act  done  which  is  injurious  to  others 
must  be  vrithin  the  scope  of  the  corporate  powers  as  prescribed  by 
charter  or  positive  enactment  (the  extent  of  which  powers  all 
persons  are  bound,  at  their  peril,  to  know);  in  other  words,  it 
must  not  be  uUra  vires  in  the  sense  that  it  is  not  within  the  power 
or  authority  of  the  corporation  to  act  in  reference  to  it  under  any 
circumstances.^  If  the  act  complained  of  necessarily  lies  wholly  out- 
side of  the  general  or  special  powers  of  the  corporation  as  conferred 
in  its  charter  or  by  statute,  the  corporation  can  in  no  event  be  liable 
to  an  action  for  damages,  whether  it  directly  commanded  the  per- 
formance of  the  act  or  whether  it  be  done  by  its  oflBcers  without  its 
express  command;  for  a  corporation  cannot,  of  course,  be  impliedly 
liable  to  a  greater  extent  than  it  could  make  itself  by  express  cor- 
porate vote  or  action.^    But  if  the  wrongful  act  be  not  in  this  sense 

»  The    Major   Reybold,    111    Fed.  v.  Cape  Girardeau,  90  Mo.  377  (mali- 

Rcp.  414;    Davoust  v.  AJameda,  149  cious  prosecution);  and  see  Wak^eld 

Cal.  69;    Chicago  v.  Norton  M.illing  ».  Newport,  60  N.  H.  374  (injury  caused 

Co.,  196  III.  580;  Henderson  v.  Cla3rton  by  negligence  in  removing  a  flagstaff 

(Ky.),    57    S.    W.    Rep.    1 ;    Clayton  not  owned  by  the  city  and  which  it  was 

i;.     Henderson,    103    Ky.    228,    236,  not  its  duty  to  remove).     "The  cele- 

quoting    text>;    Hoggard    v.    Monroe,  bration  of  a  holidav,  when  undertaken 

61  La.  An.  683;   Boye  v.  Albert  Lea,  by  a  city  exclusively  for  the  gratuitous 

93  Minn.  121 ;  Stealey  v.  Kansas  Citv,  amusement^     entertainment,     or    in- 

179  Mo.  400;   Gardner  r.  St.  Joseph,  structionof  the  public,  under  authority 

96  Mo.  App.  657;  Tomlin  v.  Hildreth,  of    the    general    law,  .  .  .  does    not 

65  N.  J.  L.  438;  Valentine  v.  Englewood,  render  the  city  liable  to  an  action  by 

76  N.  J.  L.  509,  citing  text;  Speir  t;.  an  individual  who   has   sustained  a 

Brookl>Ti,  139  N.  Y.  6,  citing  text;  Scott  personal  injury  through  negligence  in 

V.  New  York,  27  N.  Y.  App.  Div.  240;  canying  out  the  celebration."     Tind- 

Love t;. Raleigh,  116N.Car.296;  Barger  ley  v.  Salem,  137  Mass.  171. 
i;.  Hickory,  130  N.  Car.  550;  Wallace  ».        A  city  which  knowingly  permitted 

Norman,90kla.  339, 349,  quoting  text;  a  regularly  appointed    Dridge-tender 

Betham  v.  Philadelphia,  196  Pa.  302,  to  emplov  otner  persons  to  do  his 

310,  quoting  text:   arUey  §§  791,  1610,  work  heldf  liable  for  the  negligence  of 

1630;     Broom    Commentaries    Com.  the   persons   so    employed^    althou^ 

Law,  560.     Mr.  Wood  devotes  chap,  they  were  paid  by  the  bndge-tend^ 

xvii.  of  his  work  on  Master  and  Servant  ana  not  by  the  city.   Gathman  v,  Clu- 

to  the  subject  of  municipal  liability  cago,  236  111.  9.  As  to  right  of  a  muni- 

for  the  acts  of  servants  of  the  corpor-  cipal  employee  to  recover  where  he  was 

at  ion.    In  Missouri  the  rule  has  been  injured  by  the  negligent  act  of  a  fdlouh 

stated  to  be  that  a  municipal  **  corpor-  servant,  see  Gathman  v.  Chicago,  236 

ation  is  liable  for  the  acts  of  its  agents.  III.  9;   Higbie  t;.  New  York  Board  of 

injurious  to  others,  when  the  act  is  in  Education.  122  N.  Y.  App.  Div.  483. 
its  nature  lawful  and  authorized^  but        *  Healosburg  Elect.   L.  &  P.  Co. 

done  in  an  unlawful  manner  or  m  an  v.  Healdsburg,  5  Cal.  App.  558;  Lloyd 

imauthorized  place,  but  it  is  not  liable  v.  Columbus,  90  Ga.  20;  Gray  v.  Gnf- 

for  injurious  and  tortious  acts,  which  fin.  111  Ga.  361;  Roughtonv.  Atlanta, 

are,  in  their  nature,  unlawful  or  pro-  113  Ga.  948;  Chicago  t^.  Hannon.  115 

hibited."      Worley    v.    Columbia,    88  III.    App.    183;     Browning    p.    Owen 

Mo.  106  (false  imprisonment);  Brown  County,  44  Ind.  11,  13,  citing  text; 
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vUra  fdres,  it  may  be  the  foundation  of  an  action  of  tort  against  the 
corporation,  either  when  it  was  done  by  its  oflScers  under  its  pre- 
vious direct  authority,  or  has  been  ratified  or  adopted,  expressly 
or  impliedly,  by  it,  or  when  it  was  done  by  the  oflScers,  agents,  or 
servants  of  the  corporation,  in  the  execution  of  corporate  powers  or 
the  performance  of  corporate  duties  of  a  ministerial  nature,  and  was 
done  so  negligently  or  unskilfully  as  to  injure  others,  in  which  case 
the  corporation  is  liable  for  the  carelessness  or  want  of  skill  of  its 
officers  or  immediate  servants  or  agents  in  the  course  of  their  au- 
thorized employment,  without  express  adoption  or  ratifying  act.* 
Such  are  the  general  principles  of  our  jurisprudence,  concerning 
which  there  is  no  disagreement.*  But  when  we  come  to  their  ap^ 
plication,  considerable  differences  of  opinion  will  be  found  to  exist 
as  to  what  acts  are,  and  what  are  not,  ultra  vires,  and  what  powers 
and  duties  are,  within  the  meaning  of  the  rule,  as  stated,  corporate 
powers  and  duties;  for  if  the  duty,  though  devolved  by  law  upon 
an  officer  elected  or  appointed  by  the  corporation,  is  not  a  corporate 

Brunswick  Gas  Lidit  Co.  t;.  Bruns-  414:  Philadelphia,  W.  &  B.  R.  R.  Co. 

wick,  92  Me.  493;   Vaile  v.  Independ-  t;.  Quigley   (private  corporation  held 

ence,  116  Mo.  333;   Wabaska  El.  Co.  responsible  for  libel),  21  How.  (U.  S.) 

V.  Wymore,  60  Neb.  199;    Tilford  v.  202;    Cooper  t;.  Atlanta,  53  Ga.  638, 

New  York,  1  N.  Y.  App.  Div.  199;  citing  text;   Chicago  t;.  McGraw,   75 

Reynolds  v.  Board  of  Education,  33  III.  566,  570;   Sewall  v.  St.  Paul,  20 

N.  Y.  App.  Div.  88;   Marth  v.  King-  Minn.  511,  524;   Aldrich  v.  Tripp,  11 

fisher,  22  Okla.  602,  611.  quoting  text;  R.  I.  141;  Moore  v.  New  York,  73  N. 

Wallace  p.  Norman,  9  Okla.  339,  quot-  Y.  238,  approving  text;  Haag  v.  Van- 

ing  text;  Betham  v,  Philadelphia,  196  derburgh  County,   60  Ind.   511,   ap- 

Pa.  302.  306,  310,  quoting  text;  Wil-  proving  text;   Smith  v,  Rochester,  76 

son  V.  Mitchell.  17  S.  Dak.  515;  Royce  N.  Y.  506;   Collins  v,  Macon,  69  Ga. 

V.  Salt  Lake  City,  15  Utah,  401 ;  Dun-  542;     Kleopfert   v.    Minneapolis,    93 

ean  v,  Lynchburg,  2  Va.   Dec.   700,  Minn.   118;    Barger  v.  Hickory.   130 

? [noting  text;  Kempster  v.  Milwaukee,  N.  Car.  550;    Stephenville  v.  Bower 

03  ms.  421.    As  to  implied  liability,  (Tex.  Civ.  App.),  68  S.  W.  Rep.  833. 
see  arUet  §§  791,  793,  799, 1615.    Index,        The    common    council    passed    an 

tit.  Imjdied  Contract.  ordinance  directing  certain  work  to  be 

1  Duncan  v.  Lynchburgh,  2  Va.  Dec.  done,  but  in  violation  of  the  charter 

700,  quoting  text.  the  proper  officers  failed  to  give  prior 

'  Post,  S§   1651,   1654,   1655-1665.  notice  as  required.    The  contractor,  in 

1675,  1708-1717,  1737-1747;    arUef  S  good  faith  having  performed  the  work, 

1648.    See  also  Thayer  v.  Boston,  19  brought  an  action  against  the  city  on 

I^ck.  (Mass.)  511,  where  the  subject  the  contract,  when  it  set  up  this  irreg- 

of  the  liability  of  a  municipal  corpora-  ularity  to  defeat  a  recovery.     It  was 

tion  for  the  unauthorized  acta  of  its  held,  tlie  contractor  having  acted  in 

officers  is  discussed  by  Shaw,   C.   J.  gooa  faith  and  relying  on  the  reg- 

^thony  V,  Adams,   I   Met.   (Mass.)  ularity  of  the  proceedings,  that  the 

284:    Baker  v.  Boston,  12  Pick.  184;  city,    having   received   ana   accepted 

Perley  v.  Georgetown,  7  Gray,  464;  the  benefit,  was  estopped  from  deny- 

Deane  v,  Randolph,   132  Mass.  475;  ing  the  regularity  of  the  proceedings 

Howell  V,  Buffalo.  15  N.  Y.  512;  Bal-  in  that  respect.    See  Wade  v,  Brant- 

timore  v.  Eschbach.  18  Md.  276 ;  State  ford,  19  Up.  Can.  Q.  B.  207:  Moore 

r.  Kirkley,  29  Md.  85,  110;   Harvey  v.  New  York,  73  N.  Y.  238.    Index  — 

9.  Rochester,  35  Barb.  (N.  Y.)  177;  Implied  AuumpsU. 
Leman  v.  New  York,  5  Bosw.  (N.  Y.) 
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duty,  the  oflScers  of  the  corporation,  in  performing  it,  do  not  act  for 
the  corporation,  and  hence  the  corporation  is  not  responsible  (un- 
less so  expressly  declared  by  statute)  for  the  omission  to  perform  it 
or  for  the  manner  in  which  it  is  performed.^ 

§  1648  (969).  Same  Subject;  mm  Vires  Aets.  — These  general 
principles  may  be  illustrated  and  enforced  by  a  reference  to  some  of 
the  adjudicated  cases;  and  first,  the  proposition  that  as  a  rule  there 
is  no  corporate  liability  when  the  act  complained  of  is  one  wholly  and 
manifestly  under  all  circumstances  outside  of  the  charter  or  constit- 
uent act  of  the  corporation,  or  some  valid  legislative  enactment 
applicable  to  it.*  We  have  heretofo^e  seen  that  contracts  ultra 
vires,  in  the  sense  just  explained,  impose  in  general  no  corporate 
liability  directly  upon  the  contract; '  and  for  the  like  reasons,  the 
same  general  doctrine  applies  to  like  uUra  vires  acts  other  than 
contracts,  whether  performed  by  the  municipal  council,  or  under 
its  direction,  or  by  its  oflBcers  in  the  execution  of  their  supposed 
powers  or  duties.  The  principle  that  a  municipal  corporation  is 
bound  by  the  acts  of  its  officers  only  when  within  the  charter  or 
possible  scope  of  their  general  powers,  and  that  acts  which  in  their 
very  nature  are  wholly  and  necessarily,  under  all  circumstances, 
outside  of  the  powers  of  the  corporation,  or  of  the  officers  appointed 
to  act  for  it,  and  therefore  must  be  known  to  all  persons  to  be  so, 
are  void  as  respects  the  corporation,  is  vital;  and  the  opposite  doc- 
trine has  no  support  in  reason,  and  very  little,  if  any,  in  the  judg- 
ments of  the  courts.  The  principle  just  mentioned  is  exemplified 
in  an  interesting  manner  in  a  case^  where  the  authorities  of  the 

'  Suprot  §§  1630,  1634,  1641;  infra,  of  a  dam  upon  plaintifiTs  property 

§§  1655-1665,  1737-1747.  without  bis  consent,  for  the  purpose 

The  cit^  of  New  Haven,  under  power  of  abating  a  nuisance  on  aajoininff 
given  by  its  charter,  appointed  an  in-  land,  and  in  which  the  city  was  held 
Bvector  of  stationary  steam  boUers  witkin  not  to  be  liable.  Text  quoted  as  oon- 
the  city,  and  passed  a  by-law  imposina  taining  the  true  rule:  Leeds  v.  Rich- 
a  penalty  on  any  i)erson  who  should  mond,  102  Ind.  372;  Denver  v.  Bayer, 
use  such  a  boiler  without  first  having  7  Colo.  113;  Idaho  Springs  v.  Wood- 
it  tested  by  the  inspector.  It  was  held  ward,  10  Colo.  104;  Same  v.  Filteau, 
that  the  city,  in  making  the  appoint-  /b.  105;  Denver  v.  Dean,  Ih.  375; 
ment,  was  in  the  dischaige  of  a  public  Denver  Circle  R.  Co.  v.  Nestor,  Ih.  403; 
and  not  a  private  duty,  that  the  duties  Bluthenthal  v.  Headland,  132  Ala.  249, 
of  the  inspector  were  public  duties,  and  251,  citins  text;  Royce  v.  Salt  Lake 
consequently  that  the  city  was  not  City,  15  Utah,  401,  408,  citing  text, 
liable  for  damage  resulting  from  the  *  ArUe,  {{  791,  1610,  1611,  1630, 
negligence  of  the  inspector  in  the  dis-  1647.  Tnere  ma^  be,  as  we  have  seen 
charge  of  his  duties.  Mead  v.  New  in  previous  sections,  an  implied  Hor 
Haven,  40  Conn.  72.  bUity  under  certain  drcumstanoes  in 

'  Cavanagh  v.  Boston,  139  Mass.  respect  of  the  consideration  actually 

426,  which  was  an  action  against  the  received  and  retained  under  the  tdtn 

city  for  damages  caused  by  the  uur  vires  contract.     Index  —  UUra  Vires, 
authorized  erection  under  void  votes       *  Albany  v.  Cunliff,  2  N.  Y.  165, 
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city  of  Albany  assumed  to  build  a  private  bridge  across  the  basin 
to  a  pier  in  the  Hudson  River.  The  only  authority  for  the  per- 
formance of  the  work  was  an  unconstitiUional  statute.  The  bridge 
feU  in  consequence  solely  of  the  negligent  and  improper  manner  in 
which  it  had  been  constructed  by  the  city.  It  was  decided  by  the 
Court  of  Appeals,  reversing  the  judgment  of  the  Supreme  Court, 
that  the  corporation  was  not  liable  to  an  action  for  damages  at  the 
suit  of  a  person  injured  by  the  accident. 

§  1649  (969  a).  Same  Subject;  Author's  Comments  and  Sugges- 
tions. —  In  the  two  preceding  sections  we  have  used  the  word  vUra 
vires  in  the  sense  of  meaning  an  act  which  both  intrinsically  and  in 
its  external  aspects  is,  under  all  circumstances,  wholly  and  neces- 
sarily beyond  the  possible  scope  of  the  chartered  powers  of  the 
municipality.  The  propositions  we  have  there  stated  rest  upon 
this  basis,  and  are  not  intended  as  necessarily  applying  to  acts 
which  may  be  called  vUra  vires  in  a  looser  sense.  It  is  nowhere 
denied  that  a  coniract  ultra  vires,  as  above  defined,  does  not  as  such 
bind  the  municipality.  Whatever  liability  a  municipality  may 
come  under  in  respect  thereto,  arises  not  upon  the  contract,  but  by 
way  of  estoppel,  and  chiefly  in  respect  of  the  consideration  received 
thereunder.  As  to  torts  or  wrongful  ads  not  resting  upon  contract, 
but  which  are  vUra  vires  in  the  sense  above  explained,  we  do  not  see 
on  what  principle  they  can  create  an  implied  liability  on  the  part 
of  the  municipality.  If  they  may,  of  what  use  are  the  limitations 
of  the  chartered  corporate  powers?  Certainly  the  rules  laid  down 
in  the  text  are  in  accordance  with  the  almost  if  not  universal  doc- 

revereing  s.  c.  2  Barb.    (N.  Y.)  190;  killed.    When  sued  for  this  injury,  the 

Browning  v.  Owen  Count v,  44  Ind.  11 ,  defence  of  the  city  was.  that  it  was 

13;  Haag  v.  Vanderburgh  Ck)unty,  60  only  authorized  to  build  an  embank- 

Ind.  511,  citing  and  approving  text,  ment   and   plank-road,    and   that   in 

Also  Smith  v.  I^chester,  76  N.  Y.  506;  building  the  pile  bridge  it  exceeded  its 

Shelby  County  t;.lDeprez^  87  Ind.  509;  authority;    and  hence  it  was  not  the 

Kleopfert  v,   Minneapolis,   93   Minn,  act  of  the  city,  but  only  of  its  officers, 

118:  Fox  V.  Philadelpnia,  208  Pa.  127.  and  therefore  the  city  was  not  respon- 

A  case  in  Illinois  may  here  appro-  sible  for  the  injurv.     But  the  court 

priately  be  noticed,  which,  in  connec-  held,  inasmuch  as  the  city  was  author- 

tion  with  the  one  referred  to  in  the  ized  to  construct  a  road  at  the  place 

text,   will  illustrate  the  principle  on  where  it  constructed  this  road,  that 

which  the  liabiUty  of  the  corporation  its  failure  to  construct  it  in  the  deeig- 

depends.     Bv    statute,    a    city    was  nated  mode  only  made  its  liability 

authorized     to  construct  an  embanh-  the  more  plain,  distinguishing  the  case 

ment  and  plank-road**  across  a  certain  from  one  where  the  officers  of  the  city 

bottom,    and    under    this    authority  should,    without    authority^    construct 

constructed   a  pile  bridge  across  the  such  a  work  in  another  jurisdiction, 

bottom  in  so  careless  a  manner  that  Pekin  v.  Newell,  26  111.  320;   Chicago 

the  horse  of  plaintiff,  when  rightfully  v.  Turner,  80  111.  419. 
upon  the  way,  fell  through  and  was 
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trine  of  the  courts,  and  are,  we  think,  sound.  It  is  not  meant, 
however,  to  affirm  that  the  non-liability  of  a  muiiicipalit>'  in  tort 
for  acts  that  are  wholly  and  necessarily  tdtra  vires,  is  precisely  com- 
mensurate with  and  under  no  circumstances  greater  than  its  lia- 
bility in  respect  of  contracts  thus  tdtra  vires.  But  if  there  be  such 
enlarged  liability  the  cases  which  are  supposed  to  assert  it  are  few 
in  number,  exceptional  in  their  nature,  and,  if  they  are  well  decided, 
other  sufficient  grounds  of  judgment  will  probably  be  found  to 
exist.^  At  all  events  the  author  confesses  his  inability,  upon  the 
decisions  as  they  stand,  to  formulate  a  statement  of  the  conditions 
and  principles  which  determine  and  fix  such  liability.  It  is  use- 
less, if  not  dangerous,  to  generalize  upon  the  subject.  It  is  far 
safer  and  more  in  accordance  with  the  genius  of  our  jurisprudence 
to  deal  with  such  cases  as  they  arise.  On  such  a  sea  we  can  sail 
with  safety  only  so  long  as  we  keep  the  shore  line  and  the  lights  of 
the  actual  adjudications  in  plain  sight. 

§  1650  (970).  Same  Subject;  Dluirtratife  CaMe.  — So,  upon  the 
foregoing  principles,  where  the  selectmen  of  a  town  caused  a  dam  to  be 
erected  (an  act  the  town  was  not  under  any  drcumstances  authorized 
by  law  to  do)  which  flooded  the  plaintiff's  land,  the  town  was  held 
not  liable  for  the  injuries  resulting  therefrom.*  So  a  dty  corpora- 
tion has  no  legal  power  to  call  a  meeting  of  the  citizens  to  consider 
political  or  philanthropic  purposes;  and  if  it  does  so  even  by  ordi- 
nance of  its  common  council,  and  a  person  at  a  meeting  thus  as- 
sembled is  injured  by  the  discharge  of  a  cannon  fired  by  persons 
present,  the  corporation  is  not  liable.'    So,  in  another  case,  the  in- 

1  See  Cohen  v.  New  York,  113  N.  Y.  »  Boyland  v.  New  York,  1  Sandf. 
532,  noticed  ante,  §  1630;  Stanley  v.  27.  Same  principle,  Boom  v.  Utica, 
Davenport,  54  Iowa,  463,  referred  to,  2  Barb.  (N.  Y.)  104.  See,  further,  as 
ante,  §  124^,  note  (compare  Stange  v.  to  fireworks  and  exhibitions  in  the 
Hill  &  W.  D.  S.  R.  Co.,  54  Iowa,  669).  public  streets,  post,  {  1703.  Trespass 
These  and  like  cases  (past,  {  1703}  are  ly  agent  where  corporation  had  no  power 
not  necessarily  in  conflict  with  the  involves  no  corporate  liability.  Cuyler 
doctrines  of  tne  text,  and  the  judg-  v.  Rochester,  12  Wend.  (N.  Y.)  165; 
ments  when  against  the  municipahty  Swift  v.  Williamsburg,  24  Barb.  (N.  Y.) 
can  rest  upon  what  may  be  called  the  427;  Starr  v,  Rocnester,  6  Wend, 
municipahty's  neglect  of  its  highway  fN.  Y.)  564;  Morrison  v.  Lawrence 
or  street  duties.  See  infra,  i  1654,  unjury  by  dty  fireworks),  98  Mass.  219; 
and  note.  Boyland  v.  New  York,  supra,  approved, 

*  Anthony  v.  Adams.  1  Met.  (Mass.)  and  a  city  was  held  not  liable  for  an 
284.  Approved,  Walling  v.  Shreve-  injury  caused  by  the  explomon  of 
port,  5  La.  An.  660;  Seele  v.  Deering,  powder  between  anvib  at  a  place 
79  Me.  343;  Idaho  Springs  v.  Wood-  within  the  city  which  killed  the  plidn- 
ward,  10  Colo.  104;  Idaho  Springs  t^.  tiff's  intestate  while  paasLog  that  place 
Filteau,  10  Colo.  105;  Cavana^  v.  upon  one  of  the  streets.  Campbell's 
Boston,  139  Mass.  426,  noted  ante,  Adm.  v,  Montaomery,  53  Ala.  527; 
§1648,  note;  post,  §  1731.  Haag  v.  Vanderbur^  County,  60  Ind. 
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corporating  act  prohibited  the  trustees  of  a  village  corporation  from 
laying  out  any  street  so  as  to  run  over  the  site  of  any  building  the 
expense  of  removing  which  should  exceed  one  hundred  dollars. 
The  object  of  this  prohibition  was  considered  to  be  to  protect  the 
taxpayers,  as  well  as  for  the  benefit  of  the  owners  of  buildings. 
The  trustees^  in  violation  of  the  express  prohibition,  laid  out  a 
street  in  the  site  of  which  there  was  a  building,  the  expense  of 
moving  which  would  exceed  the  sum  named.  In  an  action  brought 
against  the  corporation  by  the  land-owner  whose  property  was 
taken  for  the  street,  it  was  decided  by  the  Supreme  Court  of  New 
York  that  the  whole  proceeding  was  a  nullity,  and  that  the  cor- 
poration was  not  estopped  to  set  up  the  want  of  jurisdiction  in 
defence,  notwithstanding  the  property  of  the  plaintiff  had  actually 
been  taken.^ 

511,  approving  text.  City  council  Me.  294;  Brown  v.  Vinalhaven,  65  Me. 
called  out  fire  department  to  take  part  402;  post^  §§  1649,  1661;  Donnelly  v. 
in  a  centennial  parade,  and  the  hose-  Tripp,  12  R.  I.  97;  Pierce  v.  Same,  13 
cart«  were  carelessly  run  over  the  R.  I.  181;  Cooney  v.  Uartland,  95  111. 
plaintiff;  the  city  held  not  to  be  liable,  516.  A  town  held  liable  for  a  trespass 
as  the  service  was  not  corporate  or  committed  by  deftido  officers.  Clark 
authorized  by  law.  Smith  v.  Rochester,  v.  Easton,  146  Mass.  43.  Further  as 
76  N.  Y.  506.  to  act^s  of  de  facto  officers:  see  Index — 

*  Cuyler  v.  Rochester,  12  Wend.  tit.  Acts;  Officer.  TrammeU  v.  Russell- 
(N.  Y.)  165.  The  statutory  prohibi-  ville,  34  Ark.  105,  where  a  town  was 
tion  is  the  turning  point  of  this  case  held  not  liable  in  an  action  for  false 
upon  which  its  soundness  must,  as  it  imprisonmentf  either  by  reason  of 
seems  to  us,  rest.  Browning  v.  Owen  having  adopted  an  illegal  ordinance. 
County,  44  Ind.  11;  McCarthy  v.  or  because  its  mayor  issued  a  warrant 
Boston,  135  Mass.  197;  supra,  §  1630,  of  arrest  under  the  ordinance,  or 
and  note;    infraf   {   1649,   and  note,   because  the  marshal  made  the  arrest. 

That  acts  idtra  vires ,  though  done  colore  A  city  is  liablefor  trespass  upon  the 
officiiy  impose  no  corporate  liability:  lands  of  others.  Hickerson  v.  Mexico, 
See  Baltimore  w.Eschbach,  18  Md.  276;  58  Mo.  61;  Hunt  v.  Booneville,  65 
/&.  284;  State  v.  Kirkley,  29  Md.  85,  Mo.  620.  but  only,  as  was  held  in 
111;  Horn  v.  Baltimore,  30  Md.  218,  the  case  last  cited,  for  sinsle  damages, 
approving  Howell  v.  Buffalo,  15  N.  Y.  the  statute  as  to  treble  damages  not 
512;  Cole  v.  Nashville,  4  Sneed  (Tenn.),  being  considered  applicable  to  the  case 
162,  cited  ante,  S  1630.  note.  Where  a  presented.  The  drift  of  the  opinion 
city  clerk  fraudulently  increased  the  of  Hough,  J.,  is  against  the  applica- 
face  vidue  of  warrants  after  they  were  bility  of  the  statute  to  mumcipal 
issued,  the  city  is  not  liable.  Chandler  corporations,  but  it  is  open  to  be 
V.  Bay  St.  Louis,  57  Miss.  327:  s.  p.  applied  to  a  case  where  tne  trespass 
Sutton  V.  Carroll  County  Pol.  Bd.,  41  was  committed  bv  the  municipality  in 
Miss.  236;  Sherman  v.  Granada,  51  bad  faith  or  wilfully.  Post,  §§  1740- 
Miss.  186;  New  York  &  B.  Lumber  1745.  Where  a  city  officer,  while  im- 
Co.  V.  Brooklyn,  71  N.  Y.  580;  Mitch-  proving  a  street,  committea  a  trespass 
eU  r.  Rockland,  52  Me.  118,  reaffirming  upon  private  property,  —  by  taking 
8.  c.  45  Me.  496;  41  Me.  363,  where  earth  therefrom.  —  without  authority 
the  health  officers  of  a  town,  without  to  do  so,  it  was  neld  that  he  alone  was 
authority  of  law,  took  possession  of  liable  and  not  the  city.  Rowland  v. 
the  plaintiff's  vessel^  and  in  the  process  Gallatin,  75  Mo.  134.  If  a  city  officer, 
of  fumigation,  set  it  on  fire,  and  the  while  removing  obstructions  from  a 
town  was  held  not  liable.  Similar  street,  enters  upon  private  property 
principle.    Barbour    v.    Ellsworth,    6  under  a  mistaken  belief  that  the  land 
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§  1651  (971).  Cases  where  Implied  Corporate  Liability  exists  for 
Wrongful  Acts.  —  Cases  such  as  those  just  mentioned  are  to  be  dis- 
tinguished from  others  which  resemble  them  in  the  circumstance  of 
relating  to  wrongful  acts,  but  which  arise  out  of  matters  or  trans- 
actions within  the  general  powers  of  the  corporation,  and  in  respect  of 
which  there  may  be  a  corporate  liability.  Thus,  if  in  exercising  its 
power  to  open  or  improve  streets,  or  to  make  drains  and  sewers,  the 
agents  or  officers  of  a  municipal  corporation,  under  its  authority  or 
direction,  commit  a  trespass  upon,  or  take  possession  of,  private  prop- 
erty, without  complying  with  the  charter  or  statute,  the  corporation 
is  liable  in  damages  therefor.^    In  such  cases,  also,  an  action  will  lie 

is  a  public  way,  the  city  is  not  liable  for  approves  of  the  rule  as  stated  by  Shaw, 
the  trespass.  Manners  v.  Haverhill,  C.  J.,  in  Thayer  v.  Boston,  19  Pick. 
135  Mass.  165.     Infra,  §  1651.  (Mass.)    511,   supra);    Buffalo   &  H. 

>  Conniff  v,  San  Francisco,  67  Cal.  Tump.  Co.  v.  Buffalo,  58  N.  Y.  639; 
45:  Langley  v.  Augusta,  118  Ga.  590;  Stoddard  v,  Saratoga  Springs,  127  N. 
Allen  V,  Decatur,  24  111.  332  (tres-  Y.  261,  268,  citing  text;  Seeley  v. 
pass);  Platter  v.  Seymour,  86  Ind.  Amsterdam,  54  N.  Y.  App.  Div.  9; 
323;  Walling  v.  Shreveport,  5  La.  An.  Brink  v.  Dunmore,  174  Pa.  395;  O'Don- 
660;  Hawks  v.  Charlemont,  107  Mass.  nell  v.  White,  24  R.  I.  483;  Hathaway 
414;  Ipswich  Mills  v.  Essex  Coimty,  v.  Osborne,  25  R.  I.  249;  San  Antonio 
108  Mass.  363;  Hill  v.  Boston,  122  ».  Mackey,  14  Tex.  Civ.  App.  210;  Gal- 
Mass.  344;  iEtna  Mills  v.  Waltham,  veston  v.  Brown  (Tex.  Civ.  App.),  67 
126  Mass.  122;  Gordon  v.  Taunton,  S.  W.  Rep.  156;  Crossett  v.  Janes- 
126  Mass.  349;  Bailey  v,  Wobum,  126  ville,  28  Wis.  420;  Whyler  v.  Bingham 
Mass.  416;  Waldron  v.  Haverhill.  143  Rural  Dist.,  L.  R.  [1901]  1  Q.  B.  45. 
Mass.  582;  Hildreth  v.  Lowell,  11  Infra,  §§  1653,  1655,  1740-1745,  and 
Gray  (Mass.),  345;  Anthony  v.  Adams,  cases. 

1  Met.  (Mass.)  284,  287:  Thayer  v.  Until  a  street  has  been  opened  and 
Boston,  19  Pick.  (Mass.)  511.  516;  compensation  paid  to  the  owner,  the 
Sheldon  v,  Kalamazoo,  24  Mien.  383  city  has  no  more  right  to  the  bed  of 
(in  which  the  corporation  was  held  the  street  than  any  other  stranger 
liable  for  a  tort  committed  by  direction  would  have;  and  the  intrusion  f>y 
of  its  council  upon  private  property);  the  city  upon  such  property  is  as 
Ashley  v.  Port  Huron,  35  Mich.  296;  much  a  trespass  as  if  conmiitted  by 
SewaU  V.  St.  Paul,  20  Minn.  511^  524,  an  individual.  Thus  if  a  dty  make 
citing  text;  Soulard  v.  St.  Lotus,  36  improvements  in  front  of  the  lot  of  a 
Mo.  546;  Hunt  v.  Booneville,  65  Mo.  riparian  owner  without  his  consent, 
620;  Dooley  v.  Kansas  City.  82  Mo.  they  belong  to  the  owner  in  front  of 
444  (where  a  city  authorized  to  pur-  whose  lot  they  are  made.  Baltimore 
chase  property  beyond  iU  limits  for  a  v.  St.  Agnes  Hospital.  48  Md.  419; 
pest  house  was  held  liable  for  trespass  Casey  v.  inloes,  1  Gill  (Md.),  510.  So 
m  having  seized  private  property  for  where  the  charter  of  a  borough  gave 
that  purpose  without  the  consent  of  the  warden  and  burgesses  authority 
the  owner),  post,  §§  1740-1745,  and  to  order  the  removal  of  all  encroach- 
cases;  Allison  v.  Richmond,  51  Mo.  ments  upon  any  public  highway  of 
App.  133;  Clay  v.  Board,  85  Mo.  App.  the  borough,  and,  upon  the  order  not 
237;  Tegeler  v.  Kansas  City,  95  Mo.  being  obeyed,  to  cause  them  to  be 
App.  162;  Lee  v.  Sandy  Hill,  40  N.  Y.  remqved,  the  warden,  acting  officially, 
442  (where  a  corporate  liability  was  and  under  a  vote  passed  by  the  warden 
asserted  for  the  tnrts  of  the  highway  and  burgesses,  caused  a  fence  of  a 
officers  in  encroaching  upon  the  vlain-  person  along  the  line  of  the  highway  to 
tijETs  T^operty  by  direction  oi  the  be  removed,  the  owner  not  obeying  an 
governing  body  of  the  corporation,  order  previously  made  for  its  removal, 
under  the  erroneous  supposition  that  The  fence  was  in  good  faith  supposed 
it  was  part  of  the  street.    Mason,  J.,  by  the  warden  and  burgesses  to  oe  an 
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against  a  city  corporation  by  the  owner  of  land  through  which  its 
agents  have  unlawfully  made  a  sewer/  or  for  trees  destroyed  and 
injuries  done  by  them.*  A  case  in  Louisiana,  which  was  several 
times  before  the  courts  in  that  State,  was  decided  upon  the  same 
principle.  The  mayor  of  a  city  tortiously,  and  in  defiance  of  an 
injunction,  proceeded  at  the  head  of  a  force  of  laborers  and  demol- 
ished a  portion  of  the  plaintiff's  house,  for  the  supposed  reason  that 
it  was  on  public  ground.  The  city  corporation  ratified  the  act  by 
defending  it.  On  the  first  appeal  the  court  doubted  whether  the 
corporation  could  be  made  liable  for  the  wrongful  acts  charged 
against  its  officers,  especially  as  these  were  alleged  to  have  been 
done  by  them  wilfully  and  maliciously.  On  the  second  appeal  it 
was  held,  that  although  the  acts  of  the  mayor  were  done  without  the 
previous  order  of  the*  city  council,  yet  the  corporation,  by  reason  of 
its  subsequent  ratification,  was  liable,  and  the  plaintiff  recovered.^ 

encroachment,  but  was  not  so  in  fact,  not    specifically    conferred,  —  as,    in 

In  an  action  of  trespass  brought  by  this  case,  building  a  sewer  under  its 

the  owner  of  the  fence  against  the  general   power  over  highways,  —  the 

borough,  it  was^held,  —  city  will  be  liable  in  damages.     Leeds 

(I)   That  wais  the  grant  of  power,  v.    Richmond,    103    Ind.    372.     Con- 

thou^  to  the  warden  and  burgesses,  tractors  who  made  an  excavation  in  a 

was  in  reality  to  the  borough.     (2)  street   without  proper  atUhorityf   held 

That  the  power  to  remove  encroach-  personally  liable  to  an  owner  of  adjoin- 

ments  was   a   power   asked   for   and  ing  property.    Lamed  v.  Briscoe,  62 

obtained  by  the  borough  for  its  own  Mich.  393. 

advantage  and  not  for  the  benefit  of  The  doctrine  that  a  city  is  liable 

the  public.     (3)   That  in  the  removal  for  injuries  caused  by  the  negligent 

of    encroachments    it    was    therefore  manner  in  which  public  work  is  per- 

exercising  a  privilege,  not  discharging  formed  by  its  servants  does  not  extend 

a  governmental  duty.     (4)  That  the  to  cases  of  defective  legislation;    as, 

borough  was  liable  for  the  acts  of  the  for  instance,  to  a  failure  to  pass  an 

warden.    Weed  v.  Greenwich,  45  Conn,  ordinance  for  the  condemnation  and 

170.  dedication,  as  a  street,  of  land  upon 

In  Soulard  v.  St.  Louis,  36  Mo.  546,  which  work  has  been  aone,  under  the 
suprOf  where  a  street  was  opened  upon  designation  ''street"  in  a  special  tax 
land  without  condemnation^  the  court  bill.  Carroll  v.  St.  Louis,  4  Mo.  App. 
held  that  an  action  might  be  main-  191.  In  Sprague  t;.  Tripp,  13  R.  I. 
tained  by  the  owner;  that  he  might  38,  the  city  owned,  by  purchase,  lots 
recover  as  damages  the  value  of  the  upon  a  private  way,  and,  by  its  high- 
land appropriated,  which,  when  paid,  way  commissioners,  removed  gravel 
would,  the  court  was  inclined  to  therefrom  and  from  the  way,  for  use 
think,  work,  ij>80  facto^  a  dedication  in  repairing  other  streets,  until  the 
thereof  to  the  city.  way  became  impassible.     In  an  action 

Municipal  corporations  are  limited  by  an  owner  ot  other  land  upon  the 

to  the  exercise  of  powers  conferred  by  private   way,    it   was   held   tnat   the 

charter  or  statute,  and  they  are  not  commissioners  were  the  a^nts  of  the 

liable  for  the  acts  of  their  ofiicers  under  city  for  whose  act«  in  making  the  way 

an  ordinance  which  was  whollv  beyond  useless  the  city  was  liable, 

their   power   to   pass.     Field   v.    Des  *  Hildrethr.  Lowell,  11  Gray  (Mass.), 

Moines,  39  Iowa,  575.    But  for  acts  345;  Ijeeds  v.  Richmond,  102  Ind.  372. 

causing    injury    to    private    property  *  Walling  v.  Shreveport.  5  La.  An. 

committed  by  employees  of  a  city  in  660;  Ludlow  v.  Mackintosn  (Ky.),  53 

performing  a  work    which   is  within  S.  W.  Rep.  524. 

the  general  powers  of  the  city,  though  •  McUary   v.   Lafayette,    12   Rob. 


2870  MUNICIPAL  CORPORATIONS  §  1602 

§  1G52  (972).  Same  Subject;  Wrongful  Aets  done  Colore  Oflidi. 
—  Prima  facie,  a  municipal  corporation  is  not  liable  for  the  trespass 
and  wrongful  acts  of  its  officers,  though  done  colore  officii;  but  it  will 
clearly  be  liable  therefor  where  the  act,  if  not  wholly  vUra  vires  in 
the  sense  before  explained,  was  expressly  authorized  by  the  govern- 
ing body  of  the  corporation,  or  where,  without  special  authority,  it 
was  done  by  its  oflBcers  in  the  scope  of  their  duties  and  einpIo^Tnent, 
and  has  been  ratified  by  the  corporation.^  Accordingly,  a  munici- 
pal corporation  is  not  liable  for  the  illegal  seizure  of  the  plaintiffs 
property  by  one  of  its  oflBcers,  for  an  alleged  violation  of  its  ordi- 
nances, when,  in  fact,  no  such  violation  took  place,  and  the  corpora- 
tion had  not  previously  authorized  the  act,  or  subsequently  ratified 
it  by  receiving  the  proceeds  of  the  sale  of  the  propertj'  seized,  or  in 
some  other  manner.*  If,  however,  the  corporation,  by  its  authorized 
action,  adopts  the  vrrongfid  acts  of  its  oflBcers,  done  in  the  line  of 
oflBcial  duty,  it  will  be  liable  therefor,  however  it  might  be  in  the 
absence  of  such  ratification.  Therefore,  where  the  oflBcers  of  a  city 
illegally  seized  the  personal  property  of  the  plaintiff,  and  detained  it, 

(La.)  668.  On  re-hearing,  76.  674;  40  N.  Y.  442,  449;  followed  in  Buffalo 
B.  c.  again,  4  La.  An.  440.  Approved,  &  H.  Tump.  Co.  v.  Buffalo,  58  N.  Y. 
Wilde  V.  New  Orleans,  12  La.  An.  15.  639.  Conapare  Perley  v.  Georgetown, 
See  also  Lee  v.  Sandy  Hill,  40  N.  Y.  7  Gray  (Mass.),  464,  cited  infra,  and 
442,  supra f  §  1651,  note;  Hunt  v.  statement  of  rule  by  Afetcalff  J.; 
Boston,  183  Mass.  303;  arUe,  §§  307,  Moore  v.  Fitchburg  R.  Corp.,  4  Gray 
777,  note;  b.  p.  and  discussing  lia-  (Mass.),  465,  467;  Howell  v.  Buffalo, 
bility  of  municipal  corporations  to  15  N.  Y.  512,  519.  Note  remarks  of 
exemplary  dama^eSf  Hunt  v.  Boone-  Denio,  C.  J.,  p.  521:  supra,  §  1650, 
villc,  65  Mo.  620.  As  to  exemplary  and  note;  Angell  &  Ames,  §  311. 
damages,  see  Chicago  v.  Lan^ass,  52  See  Munk  v.  Watertown,  67  Hun 
111.  256;  Chicago  v.  Kelly,  69111.  475;  (N.  Y.),  261;  Noble  v.  Aasen,  10  X. 
Ehrgott  V.  New  York,  96  N.  Y.  264.  Dak.  264:  Horton  v.  Newell,  17  R.  I. 
A  non-resident  merchant,  whose  prop-  671;  Parks  v.  Greenville,  44  S.  Car. 
erty  had  been  seized  for  a  tax  assessed  168;  Ysleta  t;.  Babbitt,  8  Tex.  Civ. 
imder  an  invalid  municipal  ordinance,   App.  432. 

af t  er  the  mayor  and  council  had,  with  '  Fox  v.  Northern  liberties,  3  Watts 
malicious  intent  to  prevent  his  com-  &  S.  (Pa.)  103;  Everson  v,  S\Tacufie, 
peting  with  resident  merchants,  passed  100  N.  Y.  577;  Cormcana  v.  White,  57 
a  resolution  declaring  him  by  name  to  Tex.  382:  Murray  v.  Omaha,  66  Neb. 
be  within  the  ordinance,  —  was  held  279;  Tyler  v.  Revere,  183  Mass.  98; 
to  have  a  right  of  action  against  the  O'Donnell  v.  White,  24  R.  I.  483; 
city  for  the  tort.  Gould  v.  Atlanta,  infra,  §  1656.  So  it  was  held  that  a 
60  Ga.  164.  city  was  not  liable  in  tort  for  the  act 

^  Clayton  v.  Henderson,  103  Ky.  of  its  treasurer  acting  in  good  ftdth  in 
228,  236,  quoting  text;  supra,  §§  1647,  the  execution  of  his  tax  warrant,  in 
1648;  Thayer  v.  Boston,  19  Pick,  seizing  and  selling  the  chattels  of  one 
(Mass.)  511,  516,  where  the  rule,  as  person  for  the  delinquent  taxes  of  an- 
stated  by  Shaw,  C.  J.,  makes  the  cor-  other.  Wallace  v.  Menasha,  48  Wis. 
poration,  without  ratification,  liable,  79,  citing  text.  But  where  an  officer 
also,  for  the  acts  of  its  officers  "done  seized  and  sold  property  to  pa^  a  void 
bona  fide,  in  pursuance  of  a  general  special  assessment  for  benefits  m  open- 
authority  to  act  for  the  city  on  the  ing  a  street,  the  city  was  held  liable, 
subject  to  which  they  relate."  Ap-  Durkee  v.  Kenosha,  59  Wis.  123,  dis- 
proved by  Mason,  J.,  Lee  v.  Sandy  Hill,   tinguishing  Wallace  v.  Menasha,  supra. 
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whereupon  the  plaintiff  brought  suit  against  the  city  to  recover  the 
property,  and  the  city  filed  an  answer  which  involved  a  ratification  of 
the  acts  of  the  officers  in  question,  and  an  admission  that  they  were 
the  acts  of  the  city,  and  the  city  was  defeated  in  the  suit,  it  was  held 
liable  for  the  damage  done  to  the  plaintiff  by  the  illegal  seizure  and 
detention  of  his  property.^  On  the  principle  that  a  town  is  not 
liable  for  the  trespasses  or  illegal  acts  of  its  officers  or  agents,  unless 
such  acts  were  done  under  its  authority  previously  conferred,  or 
have  subsequently  been  ratified  by  it,  it  was  held  in  Massachusetts 
that  if  a  tovm  collector,  without  being  authorized,  commits  a  person 
to  prison  for  not  paying  a  tax,  since  abated,  though  illegally  included 
in  his  warrant,  the  town  is  not  responsible,  in  an  action  of  tort,  for 
false  imprisonment.^ 

§  1653  (973).  Same  Subject;  Trespass  for  Illegal  Seizure  of 
Property  under  Void  Assessment.  —  A  municipal  corporation  viay 
be  liable  as  respects  wrongful  and  void  acts,  where  these  are  within  the 
scope  of  the  general  powers  of  the  corporation,  and  where  the  en- 
forcement of  such  acts  by  its  officers  under  its  authority  has  been 
compulsory,  resulting  in  injury  to  individuals.'  Falling  within  this 
principle  is  the  liability  of  the  corporation  to  refund  void  taxes  and 

1  Wilde  V.  New  Orleans,  12  La.  An.  that  they  were  so  intended.  Tresoott 
15,  following  McGary  v.  Lafayette,  4  v.  Waterloo,  26  Fed.  Rep.  592.  In 
La.  An.  440;  Johnson  v.  Municipality,  New  York,  see  Lorillard  i;.  Monroe, 
5  La.  An.  100.  In  another  case  in  tne  11  N.  Y.  392;  Bank  of  Commonwealth 
same  State  it  was  held  that  though  v.  New  York,  43  N.  Y.  184.  See  also 
property  be.  in  the  first  instance,  law-  Tyler  v.  Revere,  183  Mass.  98;  Wil- 
fully seized  for  the  violation  of  an  ordi-  loughby  V.  Allen,  25  R.  I.  531;  Gal- 
nance,  yet  if  the  corporate  authorities  veston  ».  Brown  (Tex.  Civ.  App.), 
fail  to  pursue  the  requvtUe  stem  in  ad-  67  S.  W.  Rep.  156.  But  the  treasurer 
vertising  and  disposing  of  tne  prop-  of  a  town  corporation  is  clearly  its 
crty  seized,  the  act  of  seizure  by  tne  officer  and  agent,  for  whose  acts, 
officer  becomes  a  trespass  ab  initio^  for  within  the  scope  of  his  power,  it  is 
which  the  corporation,  it  was  decided,  liable.  Tucker  v.  Rochester,  7  Wend, 
might  be  liable  to  restore  the  property  (N.  Y.)  254;  cited  2  Denio  (N.  Y.), 
or  pay  its  value.  Baumgara  v.  New  473,  and  see  cases  there  referred  {o. 
Orleans,  9  La.  119.  See  also  Hunt  v.  But  it  is  not  liable  for  money  placed 
Booneville,  65  Mo.  620;  Langley  v.  in  his  hands  by  individuals  or  received 
Auffusta,  118  Ga.  590;  Brown  v,  by  him  other  than  in  the  line  of  his 
Webster  Citv,  115  Iowa,  511;  Don-  official  duties.  Tolman  v.  Marlborough, 
nelly  v.  Tripp,  Treas.,  12  R.  I.   97;  3  N.  H.  57,  59. 

O'Donnellt;.  Whit«.24K.  I.  483;  Com-  The  previous  personal  and  unau- 
mercial  Power  Co.  v,  Tacoma,  20  thorized  act  of  a  public  officer  wiU  not 
Wa^.  288;  Bunker  v,  Hudson,  122  estop  him  from  acting  in  his  public 
Wis.  43.  capacity  as  he  may  deem  the  public 

*  Perley   v.    Georgetown,    7    Gray  «)od  to  require.     Day  v.   Green,   4 
(Mass.),  464.    Afterwards  paying  the  Cush.  (Mass.)  433;   Dul  v.  Wareham, 
collectors  fees  for  serving  the  warrant,  7  Met.  (Mass.)  438. 
and  the  jailer's  charges,  were  held  not        *  MdGrraw  v.  Marion,  98  Ky.  673, 
to  ratify  the  arrest,  it  not  appearing  680,  quoting  text. 
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assessments  compulsorily  collected  for  its  own  benefit.*  So,  where 
a  municipal  corporation  made  a  void  assessment  upon  the  plaintiff 
for  a  street  improvement,  and  its  oflScers  seized  his  property  (bank 
bills)  to  pay  it,  the  majority  of  the  Court  of  Appeals  of  New  York 
held,  and  we  think  properly,  that  since  the  assessment  was  made  for 
a  purpose  within  the  general  powers  of  the  corporation  (though  the 
particular  assessment  was  illegal)  the  corporation  was  liable  to  the 
plaintiff  in  a  common-law  action  for  the  trespass  committed  by  its 
oflBcers  in  seizing  his  property.* 

§  1654  (973  a).  Where  Municipality  engages  in  Ultra  Vires  Un- 
dertakings. —  If  a  municipal  corporation  without  charter  or  statute 
authority  buys  or  provides  the  plant  for  engaging  in  the  business  of 
distilling  spirits  and  does  engage  therein,  and  makes  fraudulent 
returns  under  the  United  States  revenue  laws,  in  not  reporting  the 
full  quantity  of  spirits  produced;  and  the  United  States  thereupon 
assesses  upon  the  corporation  as  a  distiller  a  gallon  tax  upon  spirits 
actually  produced  in  excess  of  the  amount  reported,  and  the  city 
pays  such  tax  under  protest  and  compulsorily  (to  avoid  a  threatened 
seizure  and  sale  of  its  property),  it  cannot  recover  back  from  the 
United  States  the  amount  thus  paid,  on  the  ground  that  its  action 
in  carrying  on  the  business  of  distilling  is  idira  vires  its  powers.' 

^  Supra,  §  1615,  and  cases  cited.  MUler,  speaking  on  this  point,  says: 

See   Masters  v.  Bowling  Green,   101  "While  it  may  be  true  that  the  rule 

Fed.  Rep.  101.  we  have  been  discussing  may  require  a 

*  Howell  V.  Buffalo,  15  N.  Y.  512;  more  careful  scrutiny  in  its  application 
Denio,  C.  J.,  and  Bowen,  J.,  dissented,  to  municipal  corporations  than  to  cor- 
The  chief  judge,  in  his  dissenting  porations  for  pecuniary  profit,  we  do 
opinion,  expressed  his  inability  to  see  not  agree  that  they  are  wholly  exempt 
how  the  assessment  could  be  voidf  and  from  liability  for  wTongful  acts  done, 
yet  be  a  corporate  act,  and  impose  a  with  all  the  evidences  of  their  being 
corporate  liability.  The  majority  acts  of  the  con>oration,  t-o  the  injury 
opinion  can,  we  think,  be  sustained  on  of  others,  or  in  evasion  of  legal  obuga- 
the  principle  stated  in  the  text.  Ben-  tions  to  the  State  or  the  public.  .  .  . 
nett  V.  Buffalo,  17  N.  Y.  383,  386,  cor-  The  9uestion  of  the  liability  of  cor- 
rects the  report  of  Howell  v.  Buffalo,  porations  on  contracts  which  the  law 
so  as  to  show  that  Comstockf  J.,  agreed  does  not  authorize  them  to  make,  and 
with  the  majority  of  the  court  as  to  which  are  wholly  beyond  the  scope  of 
the  liability  of  the  corporation.  Bank  their  powers,  is  governed  by  a  different 
of  Commonwealth  v.  New  York,  43  principle  [from  the  liability  ex  ddicio]. 
N.  Y.  184;  Williams  v.  Dunkirk  (tort  In  such  case  the  party  dealing  with  the 
of  village  trustees),  3  Lansing  (N.  Y.),  corporation  is  under  no  obligation  to 
44.  enter  into  the  contract.     No  force,  or 

•  Salt  Lake  City  v.  Hollist^r,  118  restraint,  or  fraud  is  practised  on  him. 
U.  S.  256.  The  rule  that  corporations  The  powers  of  the  corporation  are 
are  liable  for  the  wrongful  acts  of  their  matters  of  public  law  open  to  his  ex- 
agents  and  officers  in  the  course  of  the  amination,  and  he  may  and  must 
corporate  business,  is,  says  the  court.,  judge  for  himself  as  to  the  power  of 
in  the  case  just  cited,  applicable  to  the  corporation  to  bind  itself  by  the 
municipal  corporations,  but  is  to  be  proposed  agreement.  It  b  to  this 
applica  with  greater  care.    Mr.  Justice  class  of  cases  that  most  of  the  authori- 
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§  1655  (974).  Beipondeat  Superior,  when  Applicable  and  when 
not.  —  It  may  be  observed,  in  the  next  place,  that  when  it  is  sought 
to  render  a  municipal  corporation  liable  for  the  act  of  servants  or 
agents,  a  cardirud  inquiry  is,  whether  they  are  the  servants  or  agents  of 
Ihe  corporation.  If  the  corporation  appoints  or  elects  them,  can  con- 
trol them  in  the  discharge  of  their  duties,  can  continue  or  remove 
them,  can  hold  them  responsible  for  the  manner  in  which  they  dis- 
charge their  trust,  and  if  those  duties  relate  to  the  exercise  of  corpo- 
rate powers,  and  are  for  the  peculiar  benefit  of  the  corporation  in  its 
local  or  special  interest,  they  may  justly  be  regarded  as  its  agents  or 
servants,  and  the  maxim  of  respondeat  superior  applies.^  But  if,  on 
the  other  hand,  they  arie  elected  or  appointed  by  the  corporation,  in 
obedience  to  the  statute,  to  perform  a  public  service,  not  peculiarly 
local  or  corporate,  but  because  this  mode  of  selection  has  been 
leemed  expedient  by  the  legislature  in  the  distribution  of  the  powers 

des  cited  by  appellant  belong,  —  cases  and  the  observations  of  the  court  in  the 
Inhere  the  corporations  have  oeen  sued  opinion  must  be  limited  accordingly. 
)n  contracts  which  they  have  success-  If  not  thus  limited  and  if  the  court  is 
'ully  resisted  because  they  were  ultra  to  be  understood  as  laying  down  the 
lires.  But  even  in  this  class  of  cases,  broad  principle  that  the  city  would  be 
he  courts  have  gone  a  long  way  to  liable  m  the  conduct  of  such  business 
mable  parties  who  had  parted  with  to  the  same  extent  as  if  the  business 
3roperty  or  money  on  the  faith  of  such  was  infra  vires  (for  example,  that  it 
X)ntracts,  to  obtain  justice  by  recovery  would  be  liable  in  damages  to  the 
)f  the  property  or  the  money  specin-  manager  of  the  distillery  for  a  negligent 
^yt  or  as  money  had  and  received  to  injury  to  him  happening  in  the  course 
^heir  use.  Thomas  v.  West  Jersey  R.  of  the  business),  it  would  be,  as  it  seems 
El.  Co.,  101  U.  S.  70,  71;  Louisiana  v,  to  us,  an  extension  of  the  doctrine  of 
S^ood,  102  U.  S.  294:  Chapman  v.  liability  of  municipal  corporations  for 
Douglas  County,  107  it.  S.  348,  355."  vUra  vires  acts  beyond  the  limits  here- 
3ee  Index,  tit.  Implied  Contracts;  tofore  and  generally  recognized,  since 
UUra  Vires.  such  extenoed  liability  would  appear 
The  opinion  of  the  court  in  this  novel  to  rest  upon  a  supposed  estoppel  created 
sase  (Salt  Lake  City  v,  Hollister)  by  the  mere  fact  of  conducting  an 
seems  to  assert  the  proposition  that  ultra  vires  business,  and  this  in  the  face 
the  city,  although  acting  vUra  vires  in  of  the  limitations  imposed  by  the 
the  strongest  sense  of  that  expression,  charter  of  the  city  upon  its  corporate 
i.  e.,  in  respect  of  a  matter  manifestly  powers.  Such  a  view,  if  sound  as  re- 
in^ necessarily  outside  of  the  scope  of  spects  private  corporations,  would 
its  powers  either  general  or  special,  seem  not  to  be  so  as  respects  municipal 
^ould  be  liable  in  tort,  although  per-  corporations,  whose  powers  are  defined 
[laps  not  in  contract,  tor  the  acts  of  and  limited  for  the  express  purpose  of 
its  agents  and  servants  in  the  course  protecting  the  inhabitants  from  just 
)f  such  unauthorized  business.  But  such  liability.  Cases  within  the  ap- 
the  action,  viz.,  to  recover  back  taxes  parent  or  possible  powers  of  the  muni- 
ictually  thoui^  involuntarily  paid,  cipality,  where  the  other  party  acted 
3eing  equitabfe  in  its  nature  {nnle^  in  good  faith  and  had  no  reasonable 
\  1616  et  seq.)y  the  judgment  of  the  means  of  protecting  himself  from  loss 
x>urt,  which,  on  the  special  facts,  was  or  damage,  may  stand  upon  different 
inquestionably  sound  (for  the  tax  was  groimds.  Supra.  §§  1638  et  seq.,  1649. 
I  tax  upon  property  and  was  justly  ^  Wishart  v.  Brandon,  4  Manitoba, 
iue),  need  not  necessarily  rest  upon  so  453,  458,  quoting  text. 
;>roada  basis  as  the  one  above  indicated. 
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of  the  government,  if  they  are  independent  of  the  corporation  as 
to  the  tenure  of  their  office  and  the  manner  of  discharging  their 
duties,  they  are  not  to  be  regarded  as  the  servants  or  agents  of 
the  corporation,  for  whose  acts  or  negligence  it  is  impiedly  liable, 
but  as  independent  public  or  State  officers  with  such  powers  and 
duties  as  the  statute  confers  upon  them,  and  the  doctrine  cf  respon- 
deat superior  is  not  applicable.^   It  will  thus  be  seen,  on  general  prin- 

1  Kansas  City  v,  Lemen,  12  U.  8.  N.Y.123;  Quill  r.  New  York,  36  N.  Y. 
App.  640;  Veraguth  v.  Denver,  19  App.  Div.  476;  Doty  ».  Port  Jervis, 
Colo.  App.  473;  Daly  v.  New  Haven,  23  N.  Y.  Misc.  313;  Davidson  v.  New 
69  Conn.  644;  Colwell  i;.  Water-  York,  24  N.  Y.  Misc.  560;  New  York 
bury,  74  Conn.  568;  Chicago  v.  v.  Bailey  (Croton  Dam  Case).  2  Denio 
Norton  MUling  Co.,  196  111.  580;  (N.  Y.),  433,  477,  and  authorities  cited 
Tollefson  v,  Ottawa,  228  111.  134,  136,  by  Handf  Senator  (this  is  one  of  the 
citing  text;  Brinkmeyer  v.  Evansville,  leading  cases  on  the  subject  discussed 
29  Ind.  187;  Dooley  v.  SuUivan,  112  in  the  text  and  is  referred  to,  infra); 
Ind.  451;  Oggv- Lansing,  35  Iowa,  495;  Fisher  v,  Newbem,  140  N.  Car.  506; 
Millard  v.Welwter  City,  113  Iowa,  220;  Neil  v,  Barron,  7  Ohio  N.  P.  84; 
Taylor  v.  Owensboro.  98  Ky.  271,  Wagper  v.  Portland,  40  Oreg.  389; 
277,  quoting  text;  Dudlev  v.  Flemings-  Aldnch  v.  Tripp,  11 R.  1. 141 ;  O'Rourke 
burg  (Ky.),  72  a  W.  Rep.  327;  New  v.  Sioux  Falls,  4  S.  Dak.  47,  51;  Everill 
Orleans  v,  Kerr,  50  La.  An.  413;  v.  Swan,  17  Utah,  514,  citing  text; 
Bowden  v.  Rockland,  96  Me.  129;  Russell  9.  Taooma,  8  Wash.  156;  Simp- 
Boehm  v,  Baltimore,  61  Md.  259;  son  v,  Whatcom,  33  Wash.  392;  Bart- 
Baltimore  i;.  O'Neill,  63  Md.  336;  Mor-  lett  i;.  Clarksburg,  45  W.  Va.  393; 
rison  v.  Lawrence,  98  Mass.  219;  Mulcaims  v.  JanesviUe,  67  Wis.  24; 
Howard  v.  Worcester,  153  Mass.  426;  State  v.  McNay,  90  Wis.  104;  East 
Fox  V.  Chelsea,  171  Mass.  297:  Lynch  Fremantle  v.  Annois,  71  Law  J.  P.  C. 
v.  Springfield,  174  Mass.  430;  McGinnis  39;  infra,  §§  1656.  1660,  1664,  1668, 
V.  Medway,  176  Mass.  67;  Murphy  v.  1741-1747:  supra,  §§  1634,  1639.  But 
Needham,  176  Mass.  422:  Walcott  v,  see  Rhobidas  v.  Concord,  70  N.  H.  90. 
Swampscott  (surveyor  ot  highways),  See  also  McCarthy  9.  Boston  (injury  to 
1  Allen  (Mass.),  101;  p€rBigdow,C.J.;  laborer  in  emplov  of  dty  officer  while 
Buttrick  v,  Lowell  (assault  by  police  felling  a  tree  Delonging  to  an  abutter 
officer),  1  Allen  (Mass.),  172;  Kimball  upon  the  street),  135  Mass.  197;  Sul- 
V.  Boston,  1  Allen  (Mass.),  417;  Child  Uvan  v,  Holyoke  (explosion  of  naphtha 
V.  Boston  (sewers),  4  Allen  TMass.),  in  building  occupied  by  a  city  officer), 
41,  52;Grige8t;.  Foote.  4  Allen  (Mass.),  135  Mass.  273.  Midway  surveyor 
195,  197;  Hafford  9.  New  Bedford,  16  held  not  an  agent  of  a  town  in  repair- 
Gray  (Mass.),  297;  White  v.  Phillips-  ing  a  street,  and  town  held  not  hable 
ton,  10  Met.  (Mass.)  108;  Bryant  v,  for  an  injury  caused  by  his  negligence 
St.  Paul,  33  Minn  289  (city  not  in  using  a  derrick.  Pratt  v.  Weymouth, 
liable  for  negligence  by  a  board  of  147  Mass.  245.  Infra,  {  1673. 
health  which  was  constituted  a  separate  Thus,  in  New  York,  the  mayor  and 
body  bv  the  city  charter):  Smder  v.  aldermen,  in  making  an  order  for  the 
St.  Paul,  51  Minn.  466;  Hall  v.  Austin,  deetniction  of  a  building  pursuant  to  the 
73  Mum.  134;  Boye  v.  Albert  Lea,  74  statute  (2  K.  L.  1831,  p.  368,  §  81), 
Minn.  230;  Kleopfert  v,  Minneapolis,  were  considered  to  &ct  not  as  the  officers 
90  Minn.  158;  Hannon  v.  St.  Louis  or  agents  of  the  corponUion,  but  as 
Coimty,  62  Mo.  313;  Bullmaster  v,  magistrates  or  puMic  officers,  designated 
St.  Joseph,  70  Mo.  App.  60;  Cxordon  by  their  official  names  by  the  legislar 
V.  Omaha,  71  Neb.  570;  Rhobidas  v,  ture  for  the  execution  of  a  public  duty. 
Concord.  70  N.  H.  90,  111.  citing  text;  Russell  v.  New  York,  2  Denio  (N.  Y.), 
Hall  V.  Concord,  71  N.  H.  367:  Tomlin  461,  opinion  of  Sherman,  Senator,  at 
V.  Hildreth,  65  N.  J.  L.  438;  Valentine  p.  473,  and  of  Porter,  Senator,  at  p. 
V.  Englewoodj  76  N.  J.  L.  509,  citing  481.  The  case  was  distinguished  from 
text;  Maxmilian  v.  New  York,  62  that  of  Bailey  v.  New  York,  2  Denio 
N.  Y.  160;  Missano  v.  New  York,  160   (N.    Y.),    443,    aff'g    s,    c,    3    HiU 
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dples,  it  is  necessary,  in  order  to  make  a  municipal  corporation 
impliedly  liable  on  the  maxim  of  respondeat  superior  for  the  wrong- 

(N.  Y.)»  531,  in  relation  to  the  Croton  public  parkSf   the    commissionerB  of 

aqueduct,  where,  on  the  ground  that  that  department  were  held  to  act  as 

the  corporation  had  an  interest  in  the  agents  of  the  city  in  an  action  for  in- 

grant,   held   property   under  it,   and  juries  caused  by  a  defective  street, 

passed  ordinances  in  relation  to  the  Ehrgott  v.  New  York,  96  N.  Y.  264; 

execution  of  the  work,  it  was  held  Shearm.  &  Red.  Neg.,  §  296^  and  cases, 

liable  for  the  acts  and  neglect  of  the  On  the  point  discussed  m  the  text, 

vxUer  commis8umer8  in  relation  to  the  the  case  of  Barnes  v.  District  of  Colum- 

work,  though  thev  were  appointed  by  bia,  91  U.  S.  540,  may  be  usefully  con- 

the  governor  and  the  senate;    supra,  suited.    The  inunediate  question  was 

II 1633,  1634;  infra,  §  1668.  whether  the  District  of  Columbia  was 

Departments    of    City    Government,  liable  to  an  action  by  a  traveller  for  an 

The  board  of  revision  and  correction  injury  sustained  by  reason  of  a  defect  in 

of  assessments  lists  for  city  of  New  a  street  in  the  city  of  Washington.    The 

York,  held  to  be  independent  public  act  of  Confess  of  February  21,  1871, 

and  not  corporate  officers,  and  city  not  made  the  District  of  Columbia  a  ''mu- 

responsible  for  their  negligences.  Tone  nicipal  corporation,"   with  power  to 

p.  New  York,  70  N.  Y.  157.    In  Ham  contract,  have  a  seal,  sue  ana  be  sued, 

V,  New  York,  70  N.  Y.  459,  the  text  and  exercise  other  powers  of  a  munici- 

18  referred  to,  and  the  principle  applied  pal  corporation;  vested  the  executive 

to  the  department  of  public  instruction  power  m  a  governor  appointed  by  the 

in  the  city  of  New  York,  which,  though  President,   and  the  legislative  power 

formally  constituted  part  of  the  city  in  a  legislative  assembly,  consisting  of 

Sovemment,  is  charged  with  public,  as  a  council  and  a  house  of  delegates; 
istinguished  from  corporate,  duties,  established  a  board  of  public  works, 
and  as  it,  and  not  the  city,  has  the  sole  consisting  of  the  governor  and  four 
control  of  subordinates  and  servants,  other  persons  aj^pointed  by  the  Presi" 
the  city  is  not  liable  for  their  neglect,  dent;  and  oontconed  these  provisions: 
although  the  ma^or  appoints  the  com-  "The  board  of  public  works  ^all  have 
missioners.  Swift  v.  New  York,  83  entire  control  of,  and  make  all  regula- 
N.  Y.  528.  Infra,  §  1661.  So  as  to  tions  which  they  shall  deem  necessary 
hoard  of  commissioners  of  public  for  keeping  in  repair  the  streets,  ave- 
eharities  and  corrections,  Maxmilian  nues,  alleys,  and  sewers  of  the  citv, 
V.  New  York,  62  N.Y.  160;  b.  p.  Haight  and  all  other  works  which  may  be 
V.  New  York,  24  Fed.  Rep.  93.  Cases  intrusted  to  their  charge  by  the  legis- 
where  the  department  is  auxiliary  only  lative  assembly  or  Congress.  They 
are  to  be  distinguished.  Elhrgott  v.  shall  disburse  upon  their  warrant  all 
New  York,  96  N.  Y.  264,  noted  infra;  moneys  appropriated  by  the  United 
Shearm.  &  Red.  Neg.,  §§  295,  296,  and  States  or  the  District  of  Columbia,  or 
cases.  See  also  CampbeU's  Adm.  v,  collected  from  property-holders,  in 
Montgomery  (negligent  execution  of  pursuance  of  law,  for  the  improvement 
police  duties),  53  Ala.  527.  The  same  of  streets,  avenues,  alleys,  and  sewers, 
principle  was  applied  to  an  act  provid-  and  roads  and  bridges;  and  shall 
ing  tlmt  the  city  council  should  cause  assess,  in  such  manner  as  shall  be  pre- 
certain  docks  to  be  built  for  the  benefit  scribed  by  law.  upon  the  property  ad- 
of  individuals  at  the  expense  of  the  city,  joining  and  to  be  specially  benefited  by 
but  such  expense  to  be  assessed  upon  the  improvements  authorized  by  law 
the  property;  it  was  held  that  the  and  made  by  them,  a  reasonable  pro- 
duty  was  a  State  and  not  corporate  portion  of  the  cost  of  the  improvement, 
duty,  and  that  the  city  was  not  lia-  not  exceeding  one-third  of  such  cost, 
blc  in  a  private  action  for  damages,  which  sum  shall  be  collected  as  all 
New  York  &  B.  Lumber  Co.  v.  Brook-  other  taxes  are  coUected."  U.  S.  St. 
lyn,  71  N.  Y.  580,  where  the  general  February  21,  1871,  {  37.  It  was  con- 
principles  relating  to  the  subject  are  tended  that  the  District  of  Columbia 
stated  by  Church,  C.  J.  Under  the  was  not  liable  as  a  mimidpal  oorporsr 
act  of  1873,  amended  1874,  annexing  tion,  because  the  board  of  public 
territory  to  the  city  of  New  York  ana  works  was  not  a  department,  or  sub- 
placin^i;  the  streets  within  it  under  the  ordinate  agency  of  the  municipality 
exclusive  control  of  the  department  of  called  the  District  of  Columbia,  but 
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f  ul  act  or  neglect  of  an  oflScer,  that  it  be  shown  that  the  oflBcer  was 
its  officer,  either  generally  or  as  respects  the  particular  wrong  com- 
plained of,  and  not  an  independent  public  or  State  officer;  and,  also, 
that  the  wrong  was  done  by  such  officer  while  in  the  legitimate 
exercise  of  some  duty  of  a  carporate  nature  which  was  devolved  on 
him  by  law  or  by  the  direction  or  authority  of  the  corporation.^ 

an    independent    federal    commission.  Wabash  Nav.  Co.,  15  111.  73;    Foster 

A  majority  of  the  court,  however,  held  v.   Chicago,    197   111.   264;    Taylor  p. 

that  the  board  vxis  an  agent  of  the  cor-  Owensboro,  98  Ky.  271,  277,  quoting 

poration^  for  whose  acts  or  negligence  text:    Pollock's   Admr.   v.   Louisville, 

the    corporation    was    liable.      Note  13  Bush.  (Ky.)  221;   Stewart  v.  New 

comments  of  GYat/,  C.  J.,  on  this  point  Orleans,  9  La.  An.  461;    Bennett  v, 

in  Hill  V.  Boston,  122  Mass.  344,  372.  New  Orleans,  14  La.  An.  120;    Small 

The  decision  of  the  court  in  Barnes  v.  Danville,  51  Me.  359  (distingmshed 

V.  District  of  Columbia,  91  U.  S.  540,  from    Thayer    v.    Boston,     19    Pick. 

supra  re-affirmed  and  applied.     Dis-  (Mass.)  511);    MitcheU  v.  Rockland, 

trict  of  Columbia  v.  Woodbury,  136  52  Me.  118  (approved  Brown  v,  Vinal- 

U.  S.  450.  See  also  District  of  Colum-  haven.    65    Me.    402);     Gilpatrick   r.. 

biar.McElhgott,  117 U.S. 621;  Brown  Biddeford,   86   Me.   534;    Bowden  v. 

V.  District  of  Columbia,  127  U.  S.  579,  Rockland,  96  Me.   129;    Morrison  p. 

586;  Metropolitan  R.  Co.  v.  District  Lawrence,   98   Mass.   219;    Fisher  v. 

of  Columbia,  132  U.  S.  1.    Sec,  gener-  Boston,   104   Mass.   87;    Stoddard  v. 

ally,  Powers  i>.  Council  Bluffs,  50  Iowa,  Winchester,  157  Mass.  567;  Coughlan 

197;  Rowcllf.  WilUams,  29  Iowa,  210;  v.  Cambridge,  166  Mass.  268;   Butman 

Van  Pelt  t».  Davenport,  42  Iowa,  308;  v.   Newton,    179   Mass.    1;     Rome  v. 

Damour    /'.    Lyons,    44    Iowa,    276;  Worcester,   188  Mass.  307;    Hilsdorf 

Osborne  v.  Detroit,  32  Fed.  Rep.  36.  v.  St.  Louis,  45  Mo.  94;    Rhobidas  v. 

A  city  is  not  liable  for  the  consequences  Concord,  70  N.   H.  90;    Missano  v. 

of  a  violation  of  its  ordinances  by  its  New  York,  160  N.  Y.  123;    Mahon  v. 

mayor  or  council  any  more  than  it  New  York,  ION.  Y.  Misc.  664;  Bishop 

would  be  if  the  illegal  act  were  done  by  v.   New  York,  21   N.  Y.   Misc.  598; 

a  private  person.     Ball   v.  Town  of  McGuinness  v.  Allison  Real^  Co.,  46 

Woodbine,   61    Iowa,   83    (injury   by  N.  Y.  Misc.  8;  Boyland  v.  New  York, 

fireworks).  1  Sandf .  (N.  Y.)  27:  Fisher  v.  Newbem, 

In  hidiana  it  has  been  held  that  the  140  N.  Car.  506;  Caspary  v.  Portland, 

nile  applicable  to  private  corporations  19  Oreg.  496;   Alcorn  v.  Philadelphia 

that  the  master  is  not  liable  for  in-  (city  surveyor),  44  Pa.  St.  348;   Reilly 

juries  caused  by  the  negligence  of  a  v.  Philadelphia  (when  contractor  for 

co-servant,  cannot  be  applied  to  the  local  improvement  is  the  agent  of  the 

officers  and  agents  of  municipal  cor-  city),  60  Pa.  St.  467;    Norristown  v, 

porations,    especiallv  when    tney    are  Fitzpatrick,  94  Pa.  St.  121;    Conelly 

acting  in  different  departments  of  the  v.  Nashville,  1(X)  Tenn.  262;    Givens 

municipal  government.    Turner  v.  In-  v.  Paris,  5  Tex.  Civ.  App.  705;  L)anan 

dianapolis,  96  Ind.  51.  v.  White  River  Br.  Co.,  2  Aiken  (Vt.), 

As  to  the  personal  liability  of  public  255;    Thomas  v.  Grafton,  34  W^  Va. 

officers  or  afferUs,  created  by  staiidey  for  282;  Kuehnt;.  Milwaukee,  92  Wis.  263. 
official  acts  and  neglect^  see  Nowell  v.        Where  a  city,  acting  within  its  gen- 

Wright,    3   Allen    (Mass.),    166,    and  eral  powers,  contracts  for  the  grading 

cases  cited;    ante,  §§  433-444,   1517,  of  a  public  street,  and  in  accordance 

1575.  with  the  conditions  of  the  contract  and 

^  Same  authorities.    Infra^  §§  1656,  the  law  prescribing  the  same,  the  work 

1665.  '  is  done  imder  the  immediate  .super- 

Respondeat  superior;    Corporations,  vision  of  certain  officers,  whose  official 

when  liable  and  when  not,  for  the  torts  of  duty  it  is  to  superintend  the  work,  and 

their  offix:ers.     Grumbine  v.  Washing-  the  damages  result,  not  from  any  negli- 

ton,  2  McArthur  (D.  C),  578;  Denver  gence  or  wrongdoing  of  the  contract- 

V.  Peterson,  5  Colo.  App.  41;   Daly  v.  ors,  but  from  the  performance  of  the 

New  Haven,  69  Conn.  644;    Piatt  v,  work  in  the  manner  required  by  the 

Waterbury,  72  Conn.  531;    Hinde  v,  contract,  the  contractors  are  the  agents 
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§  1656  (975).  Police  Department;  Liability  of  City  for  Acts  of 
Police  Officers.  —  Agreeably  to  the  principles  just  mentioned,  police 
officers  appointed  by  a  city  are  not  its  agents  or  servants  in  such  a  sense 
as  to  render  it  responsible  for  their  unlawful  or  negligent  acts  in  the 
discharge  of  their  public  duties  as  policemen;  ^  and,  accordingly,  a 

of  the  cUyy  and  the  city  is  liable  for  The  New  York  and  Brooklyn  Bridge 

such  damages.    Sewall  v.  St.  Paul,  20  heUmga  to  the  two  cities  of  New  York  and 

Minn.    511;    Hilliard   v.   Richardson.  Broo^2^,  and  the  trustees  thereof,  and 

3  Gray  (Mass.),  349.    Approved  and  their  employees  are  the  agents  and 

distinguished  in  Chicago  v.  Bobbins,  servants  of  the  two  cities,  for  whose 

2  Black.  (U.  S.)  418,  428;    Readv  v,  negligence  the  cities  are  liable.    Widsh 

Tuskaloosa  (acts  of  city  marshal),  6  v.  New  York,  107  N.  Y.  220;  Walsh  v, 

Ala.  327;  Cowley  v.  Sunderland,  6  H.  New  York,  41  Hun  (N.  Y.),  299;  107 

&  N.  565;  Hewison  v.  New  Haven,  37  N.  Y.  220.    See  Hannon  i;.  Agnew,  96 

Conn.  475;  Sheldon  v.  Kalamazoo,  24  N.  Y.  439;  Walsh  v.  Bridge  Trustees, 

Mich.  383.     A  right  to  annul  or  sua-  96  N.  Y.  429.    Index  —  Bridge;  CUy 

pend  the  contract^  and  an  obligation  on  Purposes. 

the  contractor  to  discharge  workmen  Where  the  mayor  of  a  city  in  excess 

disobeying  a  city  officer,  wiU  not  con-  of  his  powers  made  an  arrangement 

Btitute   the   contractor   the   agent   of  with  a  person  to  remove  carcasses^  and 

the  city  so  as  to  make  it  liable  for  that  person  threw  them  into  the  river, 

injuries  sustained  by   an   individual,  and    thereby    injured    the    plaintiff's 

by  the  negligent  prosecution  of  the  property,  it  was  held  that  the  city  was 

work,  —  as  by  careless  blasting,  Blumb  not  liable,  since  the  nmyor  was  not  in 

V.  Kansas  City,  84  Mo.  1 12.  this  matter  the  servant  or  agent  of  the 

Article  16,  section  8,  ConstittUi/m  city,  and  the  principle  of  respondeat 
of  Pennsylvania,  1874,  was  not  de-  superior  did  not  apply-  Cumfcerland 
signed  to  change  the  effect  of  corporate  i;.  Willison,  50  Md.  138.  The  office  of 
contracts,  but  to  impose  on  those  hav-  treasurer  or  comptroller  is  a  continu- 
ing the  right  of  eminent  domain  a  lia-  ous  office,  and  in  a  case  where  the  city 
biUty  for  consequential  damages,  from  is  liable  for  the  wrongful  acts  of  its 
which  they  had  been  previously  exempt,  officers  the  court  is  not  bound  to  regard 
Applying  these  principles,  it  was  held  a  change  of  incumbents,  as  the  city  is 
that  if  a  railroad  company  contracts  under  an  obligation  to  protect  its  offic- 
with  an  independent  contractor  for  the  ers  against  personal  harm,  by  fumish- 
construction  of  its  railroad,  it  is  not  ing  the  money  necessarv  to  relieve 
Uable  for  damages  resulting  from  the  them.  People  v.  (Comptroller,  77  N.  Y. 
negligence    of     the    cx)ntractor.     Ed-  45. 

mun^n  v.  P.  M.  &  Y.  R.  Co.,  HI  Pa.  »  Gray    v.    Griffin,    111    Ga.    361; 

St.   316.     See  Index,   tit.   Contractor,  Culver  v,  Streator,  130  111.  238;  Craig 

Where  a  board  of  public  works  as-  v.   Charleston,    180  III.  164,  s.  c.  78 

Bumed  without  legal  right  to  change  111.  App.  312:  Chicago  v.  Williams,  182 

the  grade  of  a  street  and  entered  into  111.  135;   Tollefson  v.  Ottawa,  228  111. 

a  contract  with  contractors  for  that  134,  136;  Robertson  v.  Marion,  97  III. 

purpose,  it  was  held  that  they  as  well  App.   332;    Lahner  v.   Wilhams,    112 

as  the  contractors  were  liable  in  tres-  Iowa,  428 :  Peters  v.  Lindsborg,  40  Kan. 

pass   for   damages   sustained   by   the  654;  Caldwell  t;.  Prunclle,  57  Kan.  511; 

owners   of  abutting   property   caused  Taylor  v.  Owensboro,  98  Ky.  271,  277, 

by   changing   the   grade.     Lamed  v,  quoting  text;   Louisville  Park  Com'rs 

Briscoe,  62  Mich.  393;    infra,  §  1676  v,   Prinz,    127    Ky.    460,    473;    Bean 

etseq.  v.     Middlesboro     (Ky.),     57    S.    W. 

Respondeat    superior    applies    to    a  Rep.  478;    Sherman  v,  Vermillion,  51 

city     making     public     improvements  La.  An.  880;    Hathaway  v.  Everett, 

where  it  retains  the  supervbion,  charge,  205  Mass.  246;  Butler  v,  Moberly.  131 

and  control  of  the  work.     Chicago  v.  Mo.  App.  172;   Barree  v.  Cape  Girar- 

Joncy  (deepening  cand  for  benefit  of  deau,  132  Mo.  App.  182;   Woodhull  v. 

city),  60  111.  383;  Chicago  v.  Dcrmody  New  York,  150  N.  Y.  450,  noted  infra; 

(injuries  by  fall  of  the  roof  of  city  hall),  Wilcox  v.  Rochester,  190  N.  Y.  137, 

01  III.  431.  144,    citing   text;    Clayman   v.   New 
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dty  b  not  liable  for  an  assavU  and  battery  committed  by  its  police 
oflScers,  though  done  in  an  attempt  to  enforce  an  ordinance  of  the 
city;  ^  or  for  an  arrest  made  by  them  which  is  illegal  for  want  of  a 
warrant,  or  for  other  cause;  ^  or  for  their  unlawful  ads  of  violence, 

York,  117  N.  Y.  App.  Div  565;   Mo-  cipality  is  not  responsible  for  the  acts 

Ilhennev  v.  Wilmington,  V>1  N.  Car.  of  one  employed  oy  it  to  enforce  the 

146;    Metz  v.  AsheviUe,  TON.  Car.  ordinance.    Chilver  v.  Streator,  130  111. 

748,    750.    citing    text;  ham    v,  238. 


V.  Sioux  Falls,  4  S.  Dak.  47,  51,  citing  Tuskaloosa,  6  Ala.  327;  Dargan  v. 
text;  Whitfield  v,  Paris,  84  Tex.  431,  Mobile,  31  Ala.  469;  Cook  p.  Macon, 
citi^  text;  McFadin  v.  San  Antonio,  54  Ga.  460;  Cranston  v.  Augusta,  61 
22  Tex.  Civ.  App.  140;  Stinnett  v,  Ga.  572;  Harris  v.  Atlanta,  62  Ga.  290; 
Sherman  (Tex.  Civ.  App.),  43  S.  McEhoy  v.  Albany,  65  Ga.  387;  Atta- 
W.  Rep.  847;  Royce  v.  Salt  Lake  way ».  Cartersville,  68  Ga.  740;  Laurel 
City,  15  Utah,  401,  407.  citing  text;  v.  Blue,  1  Ind.  App.  128;  Vaughtman 
Everill  V.  Swan,  17  Utan,  514,  citing  v.  Waterloo,  14  Ind.  App.  649;  Peters 
text;  Simpson  v,  Whatcom,  33  Wash.  v.  Lindsborg,  40  Kan.  654;  Caldwell 
392;  Randies  &.  Waukesha  County,  96  v.  Frunelle,  57  Kan.  511;  Taylor  v. 
Wis.  629;  McCleave  ».  Moncton,  35  Owensboro,  98  Ky.  271,  277,  quoting 
N.  B.  (Can.)  296;  and  see  cases  cited  text;  Pollock's  Adm.  v.  Louisville,  13 
infra  in  notes  to  this  section.  Bush  (Ky.),  221;  Greenwood  v.  Louis- 

1  Bowditch  V.  Boston,  101  U.  S.  16;  ville,  13  Bush  (Ky.).  226;  Gullikson 
Odell  V.  Schroeder,  58  111.  353;  Lafay-  v.  McDonald,  62  Minn.  278;  LTrich 
ette  V.  Timberlake,  88  Ind.  330;  Ogg  v.  St.  Loub,  112  Mo.  138,  144,  citing 
V.  Lansing,  35  Iowa,  495;  Caldwell  v,  text;  Woodhull  v.  New  York  City, 
Boone,  51  Iowa,  687;  Prather  v.  Lex-  150  N.  Y.  450,  rev'g  76  Hun  (N.  Y.), 
in^on,  13  B.  Mon.  (Ky.)  559;  But-  390;  Coley  v.  Statesville,  121  N.  Car. 
trick  V.  LoweU,  1  Alien  (Mass.),  172;  301,  citing  text;  Alvord  v.  Richmond, 
Kimball  v.  Boston,  1  Allen  (Mass.).  3  Ohio  N.  P.  136;  Rusher  v.  Dallas, 
417;  Hafford  v.  New  Bedford,  16  83  Tex.  151,  citing  text;  Royce  v. 
Gray  (Mass.),  297;  Worley  v.  Colum-  Salt  Lake  City,  15  Utah,  401;  Rich- 
bia,  88  Mo.  106;    Norristown  v.  Fit^  mond    v.    Long's    Adm.,    17    Gratt. 

Eatrick,  94  Pa.  St.  121;  Burch  v,  (Va.)  375;  Wishart  v.  Brandon,  4 
[ardwicke,  30  Gratt.  (Va.)  24;  ante,  Manitoba,  453.  ArUe,  §§  1626-1630. 
f§  97,  103,  797;  su-pra,  §  1652.  See  Power  of  city  to  indemnify  owners 
also  Atwat^r  v.  Baltimore,  31  Md.  462,  of  property  destroyed  to  preser\'e  the 
in  which  it  was  held  that  the  city  was  public  peace.  Jones  v.  Richmond,  18 
not  liable  for  the  neglect  of  the  board  Gratt.  (Va.)  517;  ante^  §  681,  note; 
of  police  commissioners f  who  are  not  Shcarm.  &  Red.  Neg.  (4th  ed.)  §§  260, 
appointed  by  or  responsible  to  the  cor-  note,  358.  The  fa^  that  a  license  w 
poration;  distinguished  from  Marriott  grarUed  by  city  officers  for  a  bear-show 
r.  Baltimore,  9  Md.  160.  In  Elliott  v.  will  not  nuJce  the  city  liable  for  dam- 
Philadelphia.  75  Pa.  St.  347,  the  city  ages  resulting  from  the  negligence  of 
was  held  not  liable  for  a  horse  negligently  its  police  officers  in  not  preventing  the 
killed  by  a  police  officer,  who  had  ar-  show  from  being  held  in  the  street, 
rested  the  driver  for  violating  the  Little  v.  Madison,  49  Wis.  605;  ante, 
ordinance  of  the  cit^  in  respect  of  rapid  {  1630,  and  note.  This  subject  is  dis- 
driving,  distinguishing  Philadelphia  t*.  cussed  further  on  in  connection  with 
Gilmartin,  71  Pa.  St.  140.  Nor  is  the  liabUUp  for  unsafe  streets.  Post,  §  1703. 
city  liable  for  not  furnishing  a  police  See  Little  v.  Madison,  42  Wis.  643; 
force  adequate  to  the  emergency.  Schultz  v.  Milwaukee,  49  Wis.  254; 
Hannon  v,  Agnew,  96  N.  Y.  439;  Cole  v.  Newburyport,  129  Mass.  594; 
Dewey  v.  Detroit,  15  Mich.  307.  Pesterfield ».  Vickers,  3  Coldw.  (Tenn.) 
Shearm.  &  Red.  Neg.  (4th  ed.)  260,  205.  approving  Buttrick  v.  Lowell, 
and  cases.  A  municipal  ordinance  1  Allen  (Mass.),  172;  supra.  Ante, 
forbidding  the  running  of  dogs  at  large  §  1248,  note. 
is  a  police  regulcUion,  and  the  muni-        A  city  is  not  liable  for  the  act  of  the 
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whereby,  in  the  exercise  of  their  duty  of  suppressing  an  u^awful 
assemblage  of  slaves,  the  plainti£P's  slave  was  killed.^  So,  on  the 
same  principle,  a  person  who  suffers  a  personal  injury  wkUe  aiding  the 
police  officers  of  a  city,  at  their  request,  in  arresting  disturbers  of  the 
public  peace  under  a  valid  ordinance,  has -no  remedy  against  the 
city,^  The  police  refftdations  of  a  city  are  r  )t  made  and  enforced  in 
the  interest  of  the  city  in  its  corporate  a  city,  but  in  the  interest 
of  the  public.  A  city  is  not  liable  therefor  .  for  the  acts  of  its  oflScers 
in  attempting  to  enforce  such  regulations,'  although  the  ordinance 

recorder  in  wrangfvUy  refusina  bail,  the  tion,  and  that  it  was  liable  for  his  acts 
remedy  in  such  cases  must  be  sought  and  defaults  in  the  discharge  of  his 
against  the  officers  personally.  Pester-  duties:  but  quote,  and  see  comments 
field  V.  Vickers.  3  Coldw.  (Tenn.)  205;  of  Wciker,  J.,  in  Dargan  v.  Mobile,  31 
Ready  v.  Tuskaioosa  (city  marshal),  Ala.  469,  477;  Campbell  v.  Montgom- 
6  Ala.  327;  Bowditch  v.  Boston,  101  ery,  53  Ala.  527;  Richmond  v.  Long's 
U.  S.  16.  Nor  is  it  liable  for  a  wrongful  Adin.,  17  Gratt.  (Va.)  375,  approv- 
arresi  and  imprisonment  by  police  ing  Stewart  v.  New  Orleans  and  Dargan 
officers  imder  an  ordinance,  or  for  the  v.  Mobile,  above  cited;  Nisbet  v. 
taking  and  detention  of  property  by  such  Atlanta,  97  Ga.  650.  Ante,  §  103. 
officers  from  the  person  so  arrested.  Liability  of  city  for  loss  of  slave  put  to 
Stedman  v.  San  Francisco,  63  Gal.  193.  work  in  city  chain-gang.  Clague  v. 
Ante.  §  1368  ei  seq.  New  Orleans,  13  La.  An.  275.     The 

Although  the  cars  on  the  Brooklyn  city  is  not  liable  for  property  destroyed 
Bridge  were  operated  by  the  trustees  by  the  police  without  orders  from  the 
of  the  Brooklyn  Bridge,  the  municipal  municipal  authorities.  Harman  v. 
corporations  of  New  York  and  Lynchburg,  33  Gratt.  (Va.)  37. 
Brooklyn  are  not  liable  for  the  acts  of  *  Cobb  v.  Portland,  55  Me.  381; 
a  bridge  policeman  appointed  by  the  Sutton  r.  Carroll  County  Pol.  Bd.,  41 
trustees  of  the  bridge  when  such  acts  Miss.  236.  There  is  on  the  same 
are  done  in  the  public  character  of  a  principle  no  municipal  liability  for 
policeman  and  are  not  within  the  scope  negligence  of  inspectors  of  steam  boilers 
of  any  employment  as  an  agent  or  appointed  by  a  city  (Mead  v.  New 
servant  of  the  municipalities.  So  Haven,  40  Conn.  72);  compare  Lafa- 
held  where  the  policeman  arrested  a  yette  v.  Allen,  81  Ind.  166,  cited  infra; 
passenger,  claiming  that  the  passenger  or  for  negli^nce  of  amhulance  driver, 
struck  him.  WoodhuU  v.  New  York  the  duty  oemg  public,  not  conwrate. 
City,  150  N.  Y.  450;  rev'g  76  Hun  Maxmihan  v.  New  York,  62  N.  Y.  160; 
(N.  v.),  390.  A  city  is  not  liable  for  Ogg  v.  Lansing  (negligence  of  health- 
the  unlawful  impounding  of  an  animal  officers  of  a  cit^),  35  Iowa,  495;  Pol- 
running  at  large  by  the  act  of  the  city's  lock  v.  LouisvUle,  13  Bush  (Ky.), 
officers.  Gregg  v.  Hatcher  (Ark.),  125  221;  Haighti;.  New  York,  24  Fed.  Rep. 
S.  W.  Rep.  1007.  93.    As  to  liability  of  the  city,  where 

^  Stewart  v.  New  Orleans,  9  La.  An.  it  is  the  owner  of  a  police  station  build- 
461 ;  B.  p.  in  similar  action,  Dargan  v,  ing,  for  the  negligence  of  a  policeman 
Mobile  (slave  negligently  luUed  by  an  in  leaving  open  trap-door  leading  from 
officer  of  the  city  guard  in  attemptinjg  the  sidewalk  into  the  police  station, 
to  arrest  him  for  a  breach  of  its  ordi-  Carrington  v.  St.  Louis,  89  Mo.  208. 
nances,  city  held  not  liable),  31  Ala.  Compare  post,  |  1661,  note;  and  see 
469.  The  opinion  of  Walker,  J.,  is  well  post,  §  1671  et  seq. 
considered.  Compare  Johnson  v.  Mu-  '  Odell  v.  Schroeder,  58  111.  353; 
nicipality,  5  La.  An.  100;  in  which  the  O^  v.  Lansing,  35  Iowa,  495;  Cald- 
corporation  was  held  liable  for  the  wdl  v.  Boone,  51  Iowa,  687;  Prather 
nei^ect  of  duty  on  the  part  of  the  v.  Lexington,  13  B.  Mon.  (Ky.)  559; 
keeper  of  the  police  Jail,  resiilting  in  the  McKay  v.  Buffido,  74  N.  Y.  619  (care- 
death  of  the  plamtin's  slave.  The  lessly  wounding  plaintiff);  Elliott  v. 
decision  is  upon  the  ground  that  the  Philadelphia,  75  Pa.  St.  347.  It  has 
keeper  was  the  agent  of  the  corpora-  also  been  held  that  the  municipality 
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imposing  such  regulation  may  be  unconstitutional  or  void  for  any 
reason.^ 

Upon  similar  principles,  the  city  is  not  liable  to  prisoners  and 
others  detained  in  the  prisons,  workhouses  and  correctional  insti- 
tutions of  the  municipality,  for  injuries  sustained  by  reason  of  the 
defective,  unsanitary  or  insufficient  nature  of  the  place  of  detention 
or  the  negligence  or  carelessness  of  the  officers  in  charge.^  The 
same  principle  has  also  been  applied  to  relieve  the  dty  from  lia- 
bility for  negligence  in  the  maintenance  of  a  police  station,  although 
the  injured  person  was  a  mechanic  in  the  employ  of  a  firm  of  con- 
will  not  be  made  liable  by  ratifying  Ohio  St.  1  (workhouse  guard  iDJured 
the  torts  of  police  officers.  Odell  v.  by  explosion  in  quarry  whue  supervision 
Schroeder,  58  111.  353:  Caldwell  v.  work  of  inmates);  Rose  v.  Toledo,  24 
Boone,  51  Iowa,  687.  But  in  Tennes-  Ohio  Cir.  Ct.  R.  540  (workhouse); 
aeCf  the  court  has  held  that  the  rule  Kelle^  v.  Cook,  21  R.  I.  29^  Green  p. 
which  protects  a  municipal  corpora-  Muskinsum  County,  23  Ohio  Cir.  Ct. 
tion  from  liability  for  the  personal  R.  43  (workhouse);  Davis  v.  Knox- 
conduct  of  its  pohce  officers  does  not  viUe.  90  Tenn.  599;  Brown's  Adm'n 
apply  if  the  officer's  act  had  the  sane-  v,  Guyandotte,  34  W.  Va.  299  Gail 
tion  of  the  city  authorities.  So  held  burned  through  ne^igence  of  officers); 
in  an  action  of  trespass  to  recover  Shaw  v.  Charleston,  57  W.  Va.  433; 
damages  from  the  city  for  the  act  of  a  Contra:  Edwards  v.  Pocahontas,  47 
policeman  in  tearine  down  a  fence.  Fed.  Rep.  268;  Shields  v.  Durham,  118 
Johnson  City  v.  Wolf,  103  Tenn.  277.  N.  Car.  450,  s.  c.  116  N.  Car.  39i 
City  held  not  to  be  liable  for  the  wrong-  City  held  not  liable  for  tortious  or 
ful  act  of  the  mayor  and  police  in  clos-  negligent  acts  of  officers  whereby 
ing  an  exhibition  with  intent  to  injure  person  engaged  in  breaking  stone  in 
and  oppress  the  owner.  Kansas  City  working  out  a  fine  was  injured.  Jack- 
V.  Lemen,  57  Fed.  Rep.  905.  son  v.  Owingsville   (Ky.),  121  S.  W. 

The  building  department  of  New  Rep.  672.  City  held  not  liable  for 
York  city  performs  a  public  service  negligence  of  foreman  of  chain  gang 
in  which  the  city  has  no  private  or  whereby  convict  working  on  streeU 
corporate  interest  and  its  negligence  in  was  injured.  Nisbet  v.  Atlanta,  97 
approving    defective    buildmg    plans  Ga.  650. 

does  not  render  the  city  liable.  Stub-  An  industrial  school  and  as^um  to 
ley  V.  Allison  Realty  Co.,  124  N.  Y.  which  minors  convicted  of  cnme  are 
App.  Div.  162.  committed  by  the  mag^rates  is,  so 

^  Clark  V.  Atlantic  City,  180  Fed.  far  as  such  persons  are  concerned,  a 
Rep.  598;  Franks  v.  Holly  Grove  governmental  agency  for  their  care,  and 
(Ark.),  124  S.  W.  Rep.  514:  Bond  is  entitled  to  the  same  immunity 
f;.  Royston,  130  Ga.  646;  Hall  v.  from  liability  for  damages  arising  from 
Dunn,  52  Oreg.  475.  negligence    as    the    State    itself   and 

*  McAuliffe  V.  Victor,  15  Colo.  App.  all  its  municipal  divisions.  Hence,  no 
337;  Wilson  v.  Macon,  88  Ga.  455:  liability  results  for  failure  of  the 
Gray  v.  Griffin,  111  Ga.  361;  LaClet  managers  to  instruct  a  minor  com- 
f;.  Concordia,  41  Kan.  323;  New  mitted  thereto  in  the  management  and 
Kiowa  V.  Craven,  46  Kan.  114;  Jones  operation  of  a  machine,  or  to  warn  him 
V.  Corbin  (Ky-)t  98  S.  W.  Rep.  1002;  that  it  was  dangerous,  or  to  post  ruka 
Curran  v.  Boston,  151  Mass.  505  or  regulations  as  to  its  use.  Corbett 
(workhouse) ;  GuUikson  v.  McDonald,  v.  St.  Vincent's  Industrial  School,  177 
62  Minn.  278;  Ulrich  v.  St.  Louis^  112  N.  Y.  16,  aflf'g  79  N.  Y.  App.  Div.  33i 
Mo.  138  (prisoner  in  workhouse  injured  City  neld  not  liable  for  trespass  by 
by  vicious  mule) ;  Eddy  v.  EUicottville,  police  officers  upon  private  property 
35  N.  Y.  App.  Div.  256  (death  of  resulting  in  i^ury  to  such  property, 
prisoner  from  pneumonia  contracted  by  while  such  officers  were  searching  a 
reason  of  defective  and  exposed  con-  river  for  a  dead  body.  Gillmor  f. 
dition  of  jail);    Bell  v.  Cincinnati,  80  Salt  Lake  City,  32  Utah,  180. 
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tractors  employed  to  repair  the  roof  of  the  police  station,  and  he 
was  injured  by  the  negligence  of  a  police  telegraph  operator  in  leav- 
ing the  door  to  an  elevator  shaft  open.^  The  municipal  corporation 
in  all  these  and  the  like  cases  represents  the  State  or  the  public;  the 
police  officers  are  not  the  servants  of  the  corporation;  the  principle 
of  respondeat  superior  does  not  therefore  apply,  and  the  corporation 
is  not  liable  unless  by  virtue  of  a  statute  expressly  creating  the 
liability. 

§  1657.  City  HaU  and  Public  Buildings.  —  It  has  been  held 
that  the  maintenance  of  a  city  hall  for  the  use  of  the  city  officers  and 
employees  as  well  as  for  the  transaction  of  the  city's  business,  is 
the  exercise  of  a  governmental  function,- a,nd  that  the  city  cannot  im- 
pliedly be  held  liable  for  negligence  on  the  part  of  its  officers  and 
agents  in  maintaining  and  repairing  the  city  hall  or  in  controlling  and 
managing  the  same.^  But  the  liability  of  the  city  has  been  sustained 

^  In  Wilcox  v.  Rochester,  190  N.  Y.  station  and  that  one  of  the  members 
137,  rev'gll4N.  Y.  App.  Div.  734,  TFtZ-  of  the  police  force  opened  the  doors, 
lard  BartUUt  J.,  who  delivered  the  opin-  painted  them,  propped  them  open 
ion  of  the  court,  after  reviewing  the  with  a  stick,  and  left  tnem  in  that  posi- 
principles  governing  the  liability  of  a  tion  to  dry.  The  court  held  that, 
city  for  the  acts  of  its  police  officers,  under  the  circumstances,  the  member 
said:  ''The  suggestion  is  made  that  of  the  police  force  through  whose  acts 
inasmuch  as  the  alleged  negligence  in  the  cellar-way  was  left  open,  was  the 
ihe  present  action  was  not  the  omis-  agent  of  the  city,  and  tnat  the  city 
sion  of  a  police  officer  or  member  of  was  liable  for  his  acts  as  a  breach  of 
the  police  force  assuming  to  act  as  its  duty  to  keep  the  streets  and  side- 
such,  but  was  done  bv  an  employee  walks  m  a  reasonably  safe  condition 
of  the  city  engaged  in  the  maintenance  for  persons  traveling  thereon, 
of  a  ponce  station,  the  rule  which  *  Schwalk's  Adm  r  v.  LouisviUe,  135 
denies  the  application  of  the  doctrine  Ky.  570  (negligent  operation  of  ele- 
of  respondeat  superior  to  the  torts  or  vator) ;  Kellev  v.  Boston.  186  Mass. 
negUgent  acts  of  police  officers  does  165,  noted  infra  (injuries  by  throwing 
not  apply.  This  proposition  simply  snow  and  ice  from  roof);  Snider  v,  St. 
brings  us  back  to  the  question  whether  Paul,  51  Minn.  466  (negligent  opera- 
the  safe  and  proper  maintenance  of  a  tion  of  elevator);  Mo^  v.  BuffaJo, 
police  station  building  is  not  an  appro-  116  N.  Y.  App.  Div.  657,  aff'd  193 
priate,  not  to  say  necessary^  element  N.  Y.  615  (neghgent  operation  of 
m  the  mfuntenance  of  a  pohce  force;  elevator).  As  to  liability  of  toum  for 
and  if  it  is,  whether  it  is  not  the  exer-  defective  iown-housey  see  ante^  §  1641; 
cise  of  a  public  governmental  funo-  Larrabee  v.  Peabody,  128  Mass.  561. 
tion.  I  have  already  indicated  that  As  to  liability  of  county  for  negli- 
I  think  these  Questions  must  be  gent  omission  to  light  and  guard 
answered  in  the  amrmative."  But  in  dangerous  openings,  see  aniSy  \  1640. 
Carrington  v.  St.  Louis,  89  Mo.  208,  But  in  Lowe  v.  Salt  Lake  Citv,  13 
where  the  pliuntifT  sued  the  citv  of  Utah^  91,  the  city  was  held  liable  for 
St.  Louis  lor  injuries  sustained  by  injuries  sustained  by  the  plainti£f 
falling  asainst  certain  iron  trap  doors  through  falling  into  an  unguarded 
over  a  cellar-way  in  a  sidewalk  in  the  hatchway  in  the  rear  of  the  city  hall, 
city  of  St.  Louis,  it  appeared  that  the  Index  —  County;  Public  Buildings,  The 
doors  covered  a  cellar-way  opening  fact  that  a  part  of  a  city  hall  building 
into  a  building  used  and  occupied  by  is  used  by  the  water,  sewer  and  other 
the  police  commissioners  as  a  police  departments   of    the    city,    does   not 
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where  the  city  has  rented  out  the  city  hall  building  or  some  con- 
siderable part  thereof,  and  the  person  injured  had  come  to  the 
building  to  transact  business  with  the  city's  tenants.^ 

§  1658.  Liability  for  Maintenanee  and  Repair  of  School  Build- 
ings, etc.  —  When  a  municipal  corporation  is  charged  by  charter  or 
statute  with  the  duty  of  erecting  and  maintaining  public  schools  for 
the  education  of  the  children  of  the  municipality,  the  weight  of 
authority  is  to  the  effect  that  in  the  exercise  of  the  power  so  con- 
ferred it  performs  a  public  or  governmental  duty  and  not  a  special 
corporate  or  administrative  duty  as  distinguished  from  a  State  or 
public  duty,  and  it  is  not  impliedly  liable  for  the  wrongful  acts  and 
negligence  of  its  officers  or  agents  in  maintaining  and  repairing  school 
buildings.^  In  the  case  of  school  districts,  boards  of  education  and 
other  quasi  corporations  created  for  the  limited  purpose  of  direct- 
ing and  controlling  school  matters,  exemption  from  liability,  in 
some  jurisdictions  at  least,  is  placed  upon  the  two-fold  ground 
(first)  that  these  bodies  are  only  quasi  corporations  and  (second) 
that  they  perform  only  a  public  and  governmental  duty  and  do 
not  act  in  a  private  or  corporate  capacity  in  erecting  and  main- 
taining school  buildings.'    But  in  New  York  these  principles  do 

render  the  city  liable  for  negligence  in  also  been  held  that  the  principle  that 
its  maintenance.  Kelley  v.  Boston,  the  city  is  not  liable  for  acts  done  solely 
186  Mass.  165.  for  the  public  use  cannot  be  extended 

^  Oliver  v.  Worcester,  102  Mass.  to  jtistifj^  a  private  nuisance,  aiid  hence, 
489;  Worden  v.  New  Bedford,  131  if  the  dty  in  adapting  a  lot  of  land  for 
Mass.  23;  Little  v.  Holyoke,  177  Mass.  school  purposes  builds  and  maintains 
114.  a  retaining  wall  on  the  boundary  of 

2  Hill  V,  Boston,  122  Mass.  344,  the  school  lot  and  the  wall  falls  upon 
noted  supra  (leading  case  on  the  sub-  the  adjoining  lot  and  remains  there, 
ject);  Kuinare  v.  Chicago,  171  111.  332  it  beccxnes  a  nuisance  for  which  the 
(injuries  to  workman);  Ernst  v.  West  city  is  liable.  Miles  v.  Worcester,  154 
Covington,  116  Ky.  850;  Clark  v,  Mass.  511.  See  also  Wood  v.  Mitchell 
Nicholasville  (Ky.),  87  S.  W.  Rep.  300;  Ind.  School  Dist.,  44  Iowa,  27.  In 
Bigelow  V.  Randolph,  14  Gray  (Mass.),  Pennsylvania  the  courts  have  sustained 
541  (pupil  falling  mto  dangerous  exca-  the  tiabiUty  of  the  city  for  a  nuisance 
vation);  Sullivan  v.  Boston,  126  Mass.  on  the  ground  of  its  ownership  of  a 
540  (icv  path  in  school-house  yard):  school  building  and  have  hela  that 
Howard  v.  Worcester,  153  Mass.  426  although  the  city  is  not  tiable  for 
(blasting  rock  while  excavating  foun-  failure  to  keep  the  building  in  repair, 
dation  of  school  building,  traveller  on  vet  if  the  city  be  the  owner  of  the 
highway  injured) ;  Wixon  v.  Newport,  building  and  permits  a  nuisance  to 
13  R.  I.  454  (defect  in  heating  build-  exist  thereon  to  the  injury  of  an  adjoin- 
ing, pupil  injured);  Folk  v.  Milwau-  ing  owner,  the  city  is  liable  to  the 
kee,  108  Wis.  359  (death  of  pupil  by  adjoining  owner  in  damages.  Brie|^l 
escaping  sewer  gas).  In  McNeil  v.  v.  Philadelphia,  135  Pa.  451  (d]»- 
Boston,  178  Mass.  326,  the  city  was  tinguishing  Ford  v,  Kendall  School 
held  not  Uablo  for  a  defect  in  a  stair  District,  121  Pa.  543).  As  to  the 
of  a  school  building,  causing  an  injury  liability  of  a  munidpiJ  corporation 
to  a  citizen  while  entering  to  vote,  the  as  a  property  owner,  see  infra,  {  1671. 
school-house  being  used  as  a  polling  *  Freel  v,  Crawfordsville  School 
place.    But  in  Massachusetts,  it  has  City,    142   Ind.   27    (laborer   mfAing 
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not  appear  to  be  fully  adhered  to.  If  the  city  or  board  of  educa- 
tion does  not  have  the  control  of  the  school  buildings  in  such  sense 
that  it  has  the  power  to  keep  them  in  repair,  it  is  not  liable  for  the 
acts  of  the  officials  upon  whom  that  duty  is  imposed  by  statute.^ 
But  if  the  statute  imposes  upon  the  board  of  education  or  other 
officials  the  duty  of  maintaining  and  keeping  in  repair  the  school 
buildings,  and  by  reason  of  the  neglect  or  default  of  the  board  of 
education  or  other  official  upon  whom  the  duty  is  imposed,  a  scholar 
or  other  person  lawfully  upon  the  premises  is  injured,  then  the 
board  of  education  or  other  official  is  liable  for  its  negligent  acts.^ 

repairs);  Lane  v.  District  Township,  body  is  responsible  for  the  failure  to 
.SS  Iowa,  462:  Weddlc  v,  Frederick  maintain  the  school  buildings  in  repair. 
CountySchool  Commissioners,  94  Md.  So,  too,  it  has  been  held  that  although  ■ 
334;  Whitehead  v.  Detroit  Board  of  the  board  of  education  of  New  York  }/^ 
Education,  139  Mich.  490  (painter  city  was  not  charged  with  the  duty  of 
working  on  school  building  injured  by  erecting  and  repairing  schools,  that 
insufficient  appliances) ;  Bank  t;.  Brain-  duty  being  imposed  upon  other  city 
crd  School  Dbtrict,  49  Minn.  106;  'departments,  yet  where  it  was  vested 
McClure  Bros,  v,  Tipton  School  Dis-  with  the  management  and  control  of 
trict,  79  Mo.  App.  80;  Diehm  v.  Cin-  public  schools  m  other  respects  and 
cinnati,  25  Ohio  St.  30*5;  Finch  v.  had  the  full  power  to  close  them,  so 
Toledo  Board  of  Education,  30  Ohio  that  if  there  was  any  neglect  with 
St.  37  (pupil  falling  into  unprotected  reference  to  such  closing  it  must  be 
well);  Ford  v.  Kendall  School  District,  that  of  the  school  board,  and  a  pupil 
121  Pa.  543;  Erie  School  District  v.  was  injured  bv  the  fall  of  a  defective 
Fuess,  98  Pa.  600;  Index  —  County;  ceiling  of  which  the  board  had  notice. 
Public  Buildings;  Quasi  Corporaliona;  it  was  held  that  the  board  of  education 
Schools.  was  liable  to  the  pupil  for  its  ne^li- 

*  Brown  v.  New  York,  32  N.  Y.  gence  in  allowing  the  school  building 
Misc.  571;  Terry  v.  New  York,  8  to  be  occupied  by  pupils  after  it  had 
Bosw.  (N.  Y.)  594;  Treadwell  v.  New  knowledge  of  the  unsafe  condition  of 
York,  1  Daly  (N.  Y.),  123.  The  board  the  builaing  and  ceiling.  Wahrmann 
of  education  of  New  York  city  is  an  v.  New  York  Board  of  Education,  187 
independent  corporation  and  not  an  N.  Y.  331,  aflf'g  111  N.  Y.  App.  Div. 
agency  of  the  city.     Gunnison  v.  New  345. 

York  Board  of  Education,  176  N.  Y.  The  rule  of  respondeat  superior  does 

11.     Hence,  the  city  is  not  liable  for  not    apply    to    tne    relation    existing 

the  negligence  of  the  board  of  educa-  between  the  board  of  education  of  a 

tion.     Ham   v.    New   York   City,    70  union    free    school    district    and    an 

N.  Y.  459.  "attendance    officer"    appointed    by 

*  Hipbie  v.  New  York  Board  of  the  board  pursuant  to  statute,  and 
PMucation,  122  N.  Y.  App.  Div.  483.  the  board  is  not  liable  for*  the  act  of 
noted  infra  (cleaner  in  public  school  such  "attendance  officer''  in  wrong- 
injured).  In  Bassett  v.  Fish,  75  N.  Y.  fuUy  arresting  a  scholar.  Reynolds 
303,  it  appears  to  have  been  held  that  v.  Little  Falls  Union  Free  School  Dis- 
in  the  case  of  a  quasi  corporation  such  trict,  33  N.  Y.  App.  Div.  88;  Rhall 
as  the  trustees  of  an  ordinary  school  v.  New  York  Board  of  Education^  40 
district,  no  liability  attaches  to  the  N.  Y.  Apn.  Div.  412.  These  decisions 
quasi  corporation  for  the  negligence  of  may  be  aistinguished  from  the  other 
the  trustees,  but  the  liability  is  the  New  York  cases  upon  the  ground  that 
liability  of  the  trustees  as  individuals,  the  "attendance  officers"  were  cxer- 
If,  however,  the  board  of  education  cising  a  police  function  in  compelling 
of  a  district  is  created  a  body  corporate,  the  attendance  of  children.  As  to 
and  the  power  of  erecting,  maintain-  liability  for  the  performance  of  police 
ing  and  repairing  school  buildings  is  duties,  see  anUt  §  1656.  In  Higoie  v. 
in  t<;rms  given  by  the  statute  to  the  New  York  Board  of  Education.  122 
coq)oratc   body,   then  the   corporate  N.  Y.  App.  Div.  483,  it  was  hcla  that 


2S90  MUNICIPAL  CORPORATIONS  §  1659 

§  1659.  Park  Department;  Liability  of  Citj  for  Nei^igenee  in 
Maintenance  of  Public  Parks.  —  Under  the  same  principles,  the 
courts  of  some  jurisdictions  have  held  that  a  city  or  other  muni- 
cipal corporation,  in  the  care  and  maintenance  of  public  parks  for 
the  benefit  of  the  inhabitants,  acts  in  a  governmental  or  public 
capacity  in  the  performance  of  a  duty  for  the  benefit  of  the  public, 
and  in  such  case  is  not  impliedly  liable  for  the  negligence  of  its 
oflBcers  or  agents  who  are  intrusted  with  the  maintenance  of  the 
parks.^    It  has  also  been  held  in  Massachusetts  where  the  rule  just 

the  doctrine  of  respondeat  superior  of  it  upon  the  same  basb  as  if  the 
applies  to  the  board  of  education  of  board  of  park  commissioners  were  a 
New  York,  and  that  that  board  is  municipal  corporation  charged  with 
liable  to  a  cleaner  in  a  public  school  the  duty  of  maintaining  the  parks, 
for  injuries  received  through  the  saying  on  this  subject:  ''Indisposing 
negligence  of  the  board  or  its  agents,  of  the  same  we  will  treat  it  as  if  the 
Where  the  care  of  school  buildings  parks  were  managed  and  controlled 
was  not  intrusted  to  the  board  of ,  by  the  city,  without  the  intervention 
education  but  to  the  ward  trustees  of  the  subrndiary  corporation,  styled 
who  were  authorized  to  make  repairs,  a  board  of  park  commissioners,  be- 
lt was  held  that  the  ward  trustees  were  cause,  if  the  city  would  be  liable^  so 
not  the  agents  of  the  board,  but  in-  would  the  board  of  park  commission- 
dependent  public  officers,  and  that  the  ers,  as  it  is  merely  an  agency  of  the 
board  was  not  liable  for  their  negli-  city  created  by  law  to  exercise  supr- 
gencc.  Donovan  v.  New  York  Board  vision  and  control  over  the  parts." 
of  Education,  85  N.  Y.  117.  So  considering  the  case,  the  decision 

In  Pennsylvania  it  is  held  that  an  of  the  court  was  that  the  board  of 
action  will  not  lie  against  a  city  park  commissioners  was  not  liable  for 
although  it  may  have  the  Ic^^  title  the  torts  of  its  employees.  Carroll, 
to  the  school  buildings,  for  injuries  to  J.,  who  delivered  the  opinion  of  the 
a  pupil  caused  by  defects  in  the  build-  court,  said:  ''The  right  of  the  city 
ings,  if  the  control  of  the  buildings  to  support  public  parks  by  taxation  is 
and  the  duty  to  maintain  them  are  restea  upon  the  ground  that  the  muni- 
in trusted  to  a  board  of  education  cipal  authorities  are  charged  with  the 
appointed  or  created  pursuant  to  stat-  duty  of  maintaining  the  public  health, 
ute.  Rosenblit  v.  Philadelphia,  28  Pa.  and  that  parks  where  exercises  ana 
Super.  Ct.  587  (distinguishing  Powers  recreations  can  be  indulged  in,  and 
V.  Philadelphia,  18  Pa.  Super.  Ct.  621);  pure  and  clean  air  breathed,  contribute 
McCullough  V.  Philadelphia,  32  Pa.  largely  to  the  health  of  the  community. 
Super.  Ct.  109.  See  also  Board  of  Viewing  this  matter  from  this  stand- 
Public  Education  V.  Ransley,  209  Pa.  point,  the  parks  of  the  city  occupy 
51,  which  holds  that  the  school  system  towards  it  and  its  inhabitants  the  same 
of  the  city  of  Philadelphia  is  whoUy  relation  as  do  hospitiUs  and  other 
under  the  control  of  the  board  of  public  institutions  useful  and  necessary 
public  education,  except  in  the  one  m  the  preservation  of  the  health, 
matter  of  raising  funds  for  school  pur-  safety  and  morals  of  the  people.  And 
poses.  See  also  Shuter  v.  Philadel-  iJthough  there  is  conflict  m  the  author- 
phia,  3Phila.  (Pa.)  228.^  /w/ra,  §  1671  ities,  the  decided  weight  of  the  ad- 
as  to  liability  of  a  city  in  its  capacity  judged  cases  favors  the  view  that 
of  a  property  owner.  neimer    municipal    corporations    nor 

*  In  Louisville  Park  Com'rs  v.  Prinz,  bodies  such  as  appellant,  when  exer- 
127  Ky.  460,  an  action  was  brought  by  cising  exclusively  public  functions  en- 
plaint  iff  to  recover  damages  for  injuries  join^  by  law  for  the  benefit  of  the 
sustained  by  the  negligence  of  the  em-  general  public,  are  liable  to  suit  for 
ployeos  of  the  board  of  park  commis-  the  personal  tort  or  negligence  of 
sioners  of  Louis\alle  in  the  operation  of  an  agent,  servant  or  employee."  The 
a  steam  roller  used  by  the  board.  In  learned  Justice  discussed  the  reasons 
deciding  the  case,  the  court  disposed  for  this  ruling,  examined  and  discussed 
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stated  is  adopted,  that  the  paths  in  a  public  park  are  not  streets 
or  highways  opened  and  dedicated  for  public  use  within  the  mean- 

the  decisions  and  concluded:    "From  across  it  at  an  intersecting  path,  and 

the  cases  written  b^r  this  court,  it  may  by  turning  water  upon  it  to   treeze 

safely  be  said  that  in  matters  pertain-  and  render  it  slippery.    Morton.  J., 

ing  to  the  conduct  of  the  charitable,  said:    "There  was  no  evidence  offerea 

reformatory,  penal  and  other  public  that  the  foot  paths  on  the  common 

institutions,  such  as  parks,  supported  have  ever  been  laid  out  as  highwa3rs  or 

by   taxation,   an  action  will   not   lie  town  ways.    The  city  holds  the  com- 

agidnst  the  municipal  or  other  corpora-  mon  for  the  public  benefit  and  not 

tion  or  body  that  manages  and  controls  for  its  emolument  or  as  a  source  of 

them,  for  the  tort  or  negligence  of  the  revenue,    and    has    constructed    and 

agents  or  servants  in  their  employ-  kept  in  repair  these  paths  as  a  part  of 

ment."  the    Common    for    the    comfort    and 

Where    plaintiff    in    Massachusetts  recreation  of  the  public,  and  not  as  a 

sued  to  recover  damages  from  a  town  part   of   its   system   of   highways   or 

for  injuries  sustained  on  a  7x1^  in  the  streets.    It   is   not   liable   under   the 

public  common   on   the   ground    that  statutes  for  any  defect  or  want  of 

the  path  had  been  allowed  to  become  repair  in  them." 

dangerous  and  out  of  repair,  and  it  In  Blair  v.  Granger,  24  R.  I.  17, 

appeared  that  the  common  had  been  the  plaintiff  brought  an  action  against 

conveyed  to  the  town  upon  the  con-  the    city    of    Providence    to    recover 

dition  that  it  should  "forever  be  kept  damages  for  personal  injuries  sustained 

open  as  and  for  a  common  for  the  use  by  the  plaintiff  while  driving  through 

of  the  inhabitants  of  the  town,''  the  a  public  park  of  the  city,  nis  horse 

court  held  that  the  paths  were  not  being  frightened  by  the  nealigent  use 

laid  out  as  public  ways  and  the  town  and  operation  of  a  steam  roUerj  which 

was  not  liable  under  the  statutes  re-  was  being  used  to  construct  or  repair 

specting  highways  or  town  ways  for  one  of  the  drives  in  the  park.    TTbe 

any  defect  or  want  of  repair  which  court  held  that  there  was  not  sufficient 

might  exist  in  them;    and  also  that  evidence  to  show  that  the  driveway, 

the  town  could  not  be  held  liable  upon  where  the  plaintiff  was  injured,  was 

the  ground  that  it  negli^ntly  suffered  a  hij^way  for  the  maintenance  and 

a  dangerous  place  to  exist  in  the  park  repair  of  which  the  municipality  was 

and  failed  to  give  proper  notice  to  liable,  and  it  also  held  that,  upon  the 

persons  using  the  park  by  its  invita-  facts  of  the  case,  the  city  seemed  to 

tion   or  license.    Clark  v.   Waltham,  have  been  in  the  exercise  of  a  govem- 

128  Mass.  567.    Morton^  J.,  said:  "It  .mental  power  and  engaged  in  the  per- 

holds  the  park  not  for  its  own  profit  formance  of  a  public  service,  and  that 

or  emolument,  but  for  the  direct  and  it  was  not  liable  for  the  negligence  or 

immediate   use  of  the  public.    If  it  carelessness  of  its  officers,  agents  or 

can  be  said  that  there  is  any  duty  in  employees    in    chai]ge    of    the   roller, 

the  town  to  construct  paths  over  it,  Rogers^  J.,  who  delivered  the  opinion 

or  to  keep  such  paths  in  repair,  it  is  a  of    the    court,    said:    "The    city    of 

corporate  duty,  imposed  upon  it  as  Providence,  for  aught  that  appears, 

the  representative  and  agent  of  the  seems  to  have  been  in  the  discharge 

public  and  for  the  public  benefit;   for  of  a  governmental  power,  engaged  in 

a  breach  of   such  a  dut^  a  private  the  performance  of  a  public  service,  in 

action  cannot  be  msdntamed  against  which  it  had  no  particular  interest, 

a  town  or  city,  unless  such  action  is  and  from  which  it  derived  no  special 

riven  by  statute."    So  in  Steele  v,  benefit  or  advantage  in  its  corporate 

Boston,  128  Mass.  583,  it  was  held  that  capacity,  but  which  it  is  bound  to  see 

the  city  of  Boston  was  not  liable  for  performed   in   pursuance   of   a   dutv 

an  injury  caused  to  a  person  on  Boston  imposed  by  law  for  the  general  wel- 

Common  by  coming  into  collision  with  fare  of  the  inhabitants  or  of  the  com- 

a  sled  on  one  of  the  paths  therein,  munity;  that  the  members  of  the  park 

upon   which   the   city   had   permitted  department,    like    those    of    the    fire 

hoys  and  men  to  coast  in  the  winter  department,    althou^    appointed    by 

season  y  and  which  the  city  had  fitted  the  cit^  corporation,   are  not,   when 

for  that  purpose  by  building  a  bridge  acting  m  the  discharge  of  their  duties, 
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ing  of  a  statute  imposing  liability  upon  the  dty  for  negligence  in 
maintaining  streets  or  highways,  and  that  damages  cannot  be  re- 
covered imder  the  statute  from  the  city  for  injuries  sustained 
through  the  negligence  of  the  city  in  maintaining  the  paths.^  But 
these  views  have  not  been  uniformly  accepted,  and  in  other  juris- 
dictions it  has  been  held  that  a  municipal  corporation,  in  main- 
taining a  public  park,  is  liable  for  its  negligence  and  carelessness, 
and  for  the  negligence  and  carelessness  of  officers  and  agents,  which 
result  in  injury  to  persons  lawfully  using  the  park.* 

servants  or  agents  in  the  employment  *  Carey  v.  Kansas  City,  187  Mo. 

of  the  city,  for  whose  conduct  the  city  715;    Barthold   p.    Philadelphia,    154 

can  be  held  liable;  but  they  act  rather  Pa.   109;    Weber  v.  Harrisbun^.  216 

as  public  officers,  or  officers  of  the  city  Pa.  117.    See  also  Rhine  v.  Philadel- 

charged    with    a   public   service,    for  phia,  24  Pa.  Super.  Ct.  564.     In  Den- 

whose  negligence  or  misconduct  in  the  ver  v.  Spencer,  34  Colo.  270.  where 

discharge  ot   official  duty  no  action  the  plaintiff  sued  to  recover  aamages 

will  lie  against  the  city,  unless  expressly  tor  personal  injuries  sustained  from 

given;  and  hence  the  maxim  respondeat  the  faU  of  a  stand  or  'platform  erected 

superior  has  no  application.    Purely  in  one  of  the  city  parks  and  intended 

incidental  profit  in  the  management  to  be  occupied  by  persons  for  furnish- 

of  the  park,  where  it  is  not  managed  ing  entertainment  tor  people  resorting 

merely  in  the  nature  of  a  business,  to  the  park,  it  was  held  tiiat  the  city 

does   not   constitute   such    a   special  was  liable  for  the  negligence  of  its 

benefit  or  advantage  as  to  make  the  park    commissioners    in    constructing 

city  liable  in  the  absence  of  a  statute,  the  stand  or  platform.     In  Silverman 

In  the  lack  of  any  evidence  to  show  v.  New  York,  114  N.  Y.  Supp.  59,  the 

that  the  city  had  anv  particular  inter-  plaintiff  was  seated  upon  a  bench  in 

est  or  derived  special  benefit  or  advan-  one   of  the   public   parks,    A    wagon 

tage  in  its  corporate  capacity  from  employed  by  the  paiic  department  in 

this  park,  we  tnink  the  nonsuit  was  the  removal  of  rubbish  and  driven  by 

well  granted  on  that  branch  of  the  an  employee  of  the  department,  ap- 

case.  proached  from  a  direction   opposite 

In  Russell  v.  Tacoma,  8  Wash.  156,  to   that   in   which   the  plaintiff  was 

it  was  held  that  where  the  city  is  not  facing.    It  passed  over  his  foot,  injur- 

the  owner  of  the  lands  constituting  ing  it.    It  was  held  that  the  dnver 

the  park  and  has  no  interest  therein,  was  at  the  time  of  the  injury  a  servant 

except  a  license  or  privilege  of  keeping  of  the  city^  and  that  the  city  was 

it  for  use  as  a  park,  the  city  exercises  liable  for  his  negligenoe.    In  Mahon 

a  power   conferred   upon   it   for  the  v.  New  York,   10  N.  Y.  Misc.  664, 

public  good  and  not  for  private  or  where  the  plaintiff  sued  for  damages 

special  corporate  advantage,  and  hence  for  breach  of  a  contract  for  certain 

it  is  not  impliedly  liable  for  the  acts  work,  the  court  held  that  the  park 

or  omissions    of    its   officers   in  that  commissioners  were  the  officers  and 

behalf.   Where  the  plaintiffs  were  walk-  agents  of  the  municipality  in  the  care 

ing  on  the  grass  in  a  public  park  in  and    management    of    its    corporate 

violation  of  an  ordinance^  and  while  so  p«t>perty,  and  that  for  their  acts  the 

doing,  fell  into  a  trench,  it  was  held  city  is  responsible.    City  held  liable 

that  the  plaintiffs  could  not  recover,  for  negligence  in  the  maintenance  and 

Shechan  v.   Boston,    171    Mass.   296.  repair  of  public  streets,  although  the 

Holmes  J  J.,  remarked:  "The  plaintiffs  control  and  maintenance  therc^^were 

were  obliged  to  show  their  own  breach  intrusted  by  statute  to  the  board  of 

of  the  law  in  order  to  recover."  park  commissioners.    Ehrgott  v.  New 

»  Oliver  v,   Worcester,   102  Mass.  York,  96  N.  Y.  264.    See  also  to  the 

489;    Clark  v.  Waltham,   128  Mass.  came  effect,  Burridge  v,  Detroit,  117 

567,  noted  supra;  McKay  v.  Reading,  Mich.  667. 

184  Mass.  140,  142.    But  see  contra.  A  hotdeoard  held  to  be  a  street  or 

Weber  v,  Harrisburg,  216  Pa.  117.  highway  and  the  city  liable  for  inju- 
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§  1660  (976).  LUbUity  for  Nefligenoa  and  for  Wrongful  Acta  of 
Firemen.  —  In  the  absence  of  express  statute  creating  the  liability, 
municipal  corporations  are  not  liable  to  property  owners  or  to 
travellers  in  the  city  streets  or  to  other  persons  for  injuries  occa- 
sioned by  reason  of  negligence  in  using  or  keeping  in  repair  the 
fire-engines  owned  by  them.^    So,  although  a  municipal  corpora- 

xies  sustained  by  the  plaintiff  through  New  York,  150  N.  Y.  450;  but  it  is 
f ^ure  to  keep  the  sidewalk  there-  responsible  for  the  torts  of  its  employ- 
of  in  repair,  although  more  than  the  ees  in  the  street-cleaning  department, 
usual  space  was  devoted  to  lawn  for  Missano  v.  New  York,  160  N.  Y.  123. 
park  purposes.  Burridge  v,  Detroit,  In  the  one  case  the  police  are  engaged 
117  Mich.  557.  In  State  v,  Schweick-  in  a  governmental  function;  in  the 
ardt,  109  Mo.  496,  a  case  which  in-  other  the  street  cleaners  are  perform- 
volved  the  power  of  the  city  to  lease  ing  a  duty  put  upon  the  city  to  keep 
a  portion  of  a  public  park  for  the  sale  its  streets  clean,  '  in  the  exercise  of 
of  intoncating  liquors,  the  court  held  which  it  is  a  le^al  individual  as  dis- 
that  the  management  of  the  park  must  tinguished  from  its  governmental  func- 
be  regarded  as  a  matter  of  purely  local  tions  when  it  acts  as  a  sovereign.' 
concern,  not  in  a  political  capacity.  Its  duty  in  regard  to  the  condition  of 
but  in  a  quasi  private  capacity,  m  its  streets  and  its  parks  and  public 
which  the  municipal  authorities  act  places  b  not  governmental  so  tnat  it 
for  the  exclusive  benefit  of  the  cor-  is  relieve  mm  responsibility  for 
poration.  negligence.    This  was  settled,  so  far 

In  Gartland  v.  New  York  Zoological  as  the  department  of  parks  is  con- 
Society,  135  N.  Y.  App.  Div.  163,  the  cemed  by  Ehrgott  w.  New  York,  96 
defendant,  a  society  which  by  statute  N.  Y.  264.  Branches  of  the  public 
and  contract  with  the  city,  was  given  service  which  have  been  held  by  the 
the  power  and  privilege  of  maintain-  courts  to  exercise  governmental  func- 
ing  a  zoological  garden  in  one  of  the  tions  are:  The  fire  department,  Spring- 

Eublic  parks  of  New  York  city,  was  field  Blre  Ins.  Co.  v.  Keescville,  148 
eld  to  be  liable  for  injuries  sustained  N.  Y.  46;  the  charities  and  correc- 
by  the  employee  of  a  contractor  tions  department,  Maxmilian  v.  New 
through  the  negligence  of  the  employ-  York,  62  N.  Y.  160,  and  the  police 
ees  of  the  Zoolo^cal  Society.  It  was,  department,  Woodhull  v.  New  York, 
among  other  things,  contended  by  the  150  N.  Y.  450.  But  there  is  no 
defenoant  that  it  was  a  mere  trustee  governmental  duty  put  upon  the 
for  a  public  purpose  and  was  not  municipality  to  provide  parks  and 
liable  for  the  negligent  act,  if  any,  pleasure  grounds,  and  collections  of 
which  resulted  in  the  injury  to  the  wild  animals  or  fish,  or  paintings,  or 
plaintiff;  that  it  was  a  governmental  books,  except  in  the  large  sense  that 
agency  acting  for  the  municipality  and  a  great  city  may  with  propriety  con- 
entitled  to  the  same  immunities  from  sioer  the  ssthetic  and  not  be  confined 
liability  for  damages  as  was  conceded  to  the  practical.'' 
to  the  city  itself  and  to  all  its  mu-  ^  Howard  v.  San  Francisco,  51  Cal. 
nicipal  divisions.  The  court  held  that  52;  Jewett  t^.  New  Haven,  38  Conn, 
the  defendant  was  not  a  governmental  368;  Torbush  v.  Norwich,  38  Conn, 
as^cy  and  was  liable.  Clark^  J.,  said:  225;  Simon  v.  Atlanta,  67  Ga.  618 
"The  building  in  which  the  accident  (rope  stretched  across  street  by  fire 
occurred  is  upon  land  of  the  city  used  department) :  Wilcox  v.  Chicago.  107 
for  a  public  park,  and  prior  to  the  111.  334  (collision  with  hook  ana  lad- 
contract  under  wnich  the  defendant  der),  quoting  and  approving  text; 
corporation  now  controls  it,  it  was  Oggp.  Lansing,  35  Iowa,  495;  Saunders 
under  the  jurisdiction  and  manage-  t^.  Ft.  Madison,  111  Iowa,  102;  Green- 
ment  of  the  department  of  parks,  wood  v.  Louisville,  13  Bush  (Ky.),  226; 
But  the  city  is  responsible  for  torts  Davis  v.  Lebanon,  108  Ky.  6i88*;  Louis- 
committed  by  many  of  its  agents,  and  ville  Park  Com'rs  v,  Pnnz,  127  Ky. 
for  negligence  in  the  maintenance  of  460,  473;  Burrill  v.  Augusta,  78  Me. 
its  property.  It  is  not  responsible  for  118  (horse  frightened  by  escaping 
the  tort«  of  the  police,    Woodhull  v.  steam   from   engine   left   in   street); 
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tion  has  charter  power  to  extinguish  fires,  to  establish  a  fire  depart- 
ment, to  appoint  and  remove  its  officers,  and  to  make  regulations 
in  respect  to  their  government  and  the  management  of  fires,  U  it 
not  liable  for  the  negligence  of  firemen  appoinled  and  paid  by  it,  who, 
when  engaged  in  their  line  of  duty  upon  an  alarm  of  fire,  ran  over 
the  plaintiff,  in  drawing  a  hose-reel  belonging  to  the  city,  on  their 
way  to  the  fire;  ^  nor  for  injuries  to  the  plaintiff,  caused  by  the 
bursting  of  the  hose  of  one  of  the  engines  of  the  corporation,  through 
the  negligence  of  a  member  of  the  fire  department;  *  nor  for  like 
negligence,  whereby  sparks  from  the  fire-engine  of  the  corporation 

Bigelow  V.  Randolph,  14  Gray  (Mass.),  A  dtv  is  not  liable  for  the  negligence  of 
541;  Grube  v.  8t.  Paul,  34  Minn.  402;  its  fire  department  in  mairUainina 
Alexander  v.  Vicksburg,  68  Miss.  564;  signal  wires  which  fell  and  injured 
McKenna  v.  St.  Louis,  6  Mo.  App.  320;  plaintiff.  Gaetjens  v.  New  York,  132 
Klein  v.  Missouri  Pac.  R.  Co.,  114  Mo.  N.  Y.  App.  Div.  394.  Where  certain 
App.  89;  Gillespie  v.  Lincoln,  35  Neb.  persons  were  injured  by  the  act  of  an 
34;  Edgerly  t^.  Concord,  59  N.  H.  78  emjdoyee  of  the  fire  department,  whose 
(negligent  testing  of  hydrant);  Wild  duties  consisted  solely  in  procuring 
V.  Patcrson,  47  N.  J.  L.  406  (defect  in  and  delivering  a  supply  of  coal  for  the 
brake  of  engine) ;  Smith  v.  Rochester,  use  of  the  fire  department,  it  was  held 
76  N.  Y.  506;  O'Meara  t^.  New  York,  that  the  city  was  not  liable.  Manske 
1  Daly  (N.  Y.),  425,  citing  text;  Peter-  v.  Milwaukee,  123  Wis.  172. 
son  V.  Wilming[ton,  130  N.  (Jar.  76;  An  extreme  example  of  the  applies* 
Wheeler  v.  Cincmnati,  19  Ohio  St.  19;  tion  of  the  principle  that  the  main- 
Frederick  V.  Ck)lumbus,  58  Ohio  St.  tenancc  of  a  nre  department  is  a  public 
538;  Elliott  v.  Philadelphia,  75  Pa.  function,  in  connection  with  which 
347;  Blankenship  v.  Sherman,  33  Tex.  the  city  is  not  resix>nsible  for  the  acts 
Civ.  App.  507;  Cunningham  9.  Seattle,  or  negligence  of  its  officers  or  em- 
40  Wash.  59;  Hayes  v.  Oshkosh,  33  ployees,  is  to  be  found  in  the  case  of 
Wis.  314;  Manske  v.  Milwaukee.  123  Paterson  v.  Erie  R.  Co.,  78  N.  J.  L. 
Wis.  172.  But  see  Wagner  V.  Portland,  592;  75  Atl.  Rep.  922.  In  this  case 
40  Oreg.  389.  the  city  brought  an  action  against  the 

City  held  not  to  be  liable  for  the  railroad  company  to  recover  damages 
negligence  of  officers  of  a  fire  depart-  for  injuries  to  a  fire  engine  caused  by 
ment  unless  made  so  by  express  statute,  a  collision  with  a  locomotive  of  the 
or  for  an  act  directly  ordered  by  the  defendant  at  a  railroad  crossing.  The 
corporation.  Burrill  v.  Augusta^.  78  Ourt  of  Errors  and  Appeals  held  that 
Me.  118;  s.  p.  Grube  v.  St.  Paul,  34  the  rule  respondeat  superior  does  not 
Minn.  402.  For  an  instructive  view  apply  as  between  the  city  and  the 
of  the  principle  involved  in  such  cases,  members  of  its  fire  department,  and 
sec  Maxmilian  v.  New  York,  62  N.  Y.  hence  that  the  negligence  of  a  fireman 
160;  apiprovcd  and  followed  by  Brown,  in  charge  of  the  fire  engine  contribut- 
J.,  in  Haight  v.  New  York,  24  Fed.  Rep.  ing  to  the  accident  did  not  preclude 
93;  Greenwood  v.  Louisville,  13  Busn,  the  city  from  recovering  from  the 
226;  Pollock  v.  Louisville,  13  Bush,  nulroad  company  the  damages  to  its 
221;  an^e,  §§  97,  103;  Shearm.  &  Red.  fire  engine.  Tlie  soimdness  of  this 
Neg.,  §  265,  and  cases;  2  Thomps.  decision  is  perhaps  not  beyond  ques- 
Ne^.  735.    On  the  principle  that  the  tion  or  debate. 

maintenance  of  a  fire  department  is  a  ^  Hafford  v.  New  Bedford,  16  Gray 
public   duty,   or   governmental   funo-   (Mass.).  297. 

tion.  it  has  been  held  that  a  city  is  not  *  Fisner  v.  Boston,  104  Mass.  87; 
liable  to  a  fireman  who  was  injured  distinguished  from  Oliver  v.  Worcester, 
in  the  performance  of  his  duties  102  Mass.  489;  Maxmilian  v.  New 
through  the  negligence  of  the  city  in  York,  62  N.  Y.  160;  Peaty  v.  New 
failing  to  provide  safe  equipment.  York.  33  N.  Y.  Misc.  231;  Frederick 
Long  V.   Birmingham,   161  Ala.  427.  v,  Columbus,  58  Ohio,  538. 
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caused  the  plaintiflf's  property  to  be  burned.^  The  exemption 
from  liability  in  these  and  the  like  cases  is  upon  the  ground  that 
the  service  is  performed  by  the  corporation  in  obedience  to  an  act 
of  the  legislature;  is  one  in  which  the  corporation,  as  such,  has  no 
particular  interest,  and  from  which  it  derives  no  special  .benefit 
in  its  corporate  capacity;  that  the  members  of  the  fire  department, 
although  appointed,  employed,  and  paid  by  the  city  corporation, 
are  not  the  agents  and  servants  of  the  city,  for  whose  conduct  it  is 
liable;  but  they  act  rather  as  oflBcers  of  the  city,  charged  with  a 
public  service,  for  whose  negligence  in  the  discharge  of  official  duty 
no  action  lies  against  the  city,  without  being  expressly  given;  the 
maxim  of  respondeat  superior  has,  therefore,  no  application.^  Nor 
is  such  a  corporation  liable  to  the  owner  of  property  destroyed  or 
damaged  by  fire  in  consequence  of  its  neglect  to  provide  suitable 
engines  or  fire  apparatus,  or  to  provide  and  keep  in  repair  public 
cisterns,  or  for  failing  to  provide  an  adeqiuUe  supply  of  water  to  ex- 
tinguish fires  when  it  has  undertaken  to  provide  a  water  supply. 
A  liability  on  the  part  of  the  corporation  was  sought  to  be  sus- 
tained, upon  the  ground  of  the  neglect  of  a  corporate  duty,  but  the 
court  considered  that  powers  of  this  nature  conferred  upon  munici- 
pal corporations  were  legislative  and  governmental,  and  excluded 
the  notion  of  implied  responsibility  to  individuals,  based  on  neglect 
or  nonfeasance,  and  distinguished  such  cases  from  those  in  which 
the  duty  is  purely  ministerial.* 

^  Hayes  v.  Oshkosh^  33  Wis.  314;  rule  was  applied  to  a  case  in  which  a 
Kelly  V.  Cook,  21  R.  I.  29;  Irvine  v.  discharged  employee  of  the  fire  de- 
Chattanooga,  101  Tenn.  291.  partment  sued  for  his  salary  accruing 

*  Per  BigdoWf  C.  J.,  in  Hafford  v.  thereafter,  the  court  holding  that  the 
New  Bedford,  16  Gray  (Mass.),  297,  city  was  not  responsible  for  the  act  of 
supra;  Hayes  v.  Oshkosh,  33  Wis.  314;  the  fire  commissioners  in  discharging 
supra,  §  957;  Maxmilian  v.  New  York,  him.  But  if  a  member  of  the  fire  de- 
62  N.  Y.  160;  McCrowell  v,  Bristol,  5  partment  be  injured  on  his  way  to  a 
Lea  (Tenn.),  685;  Thomas  v.  Findlay,  fire,  by  a  street  which  the  city  has 
6  Ohio  Cir.  Ct.  R.  241;  Kies  v.  Erie,  ne^igently  left  in  an  unsafe  condition, 
135  Pa.  144;  Lilly  t^.  Scranton  (Pa.),  2  he  may  have  hb  action  the  same  as 
Lacka.  Leg.  N.  175;  Dodge  v.  Granger,  any  one  else.  Turner  v.  IndianaiK)lis, 
17  R.  I.  664;  Shanewerk  v.  Ft.  Worth,  96  Ind.  51.  Whether  member  of  fire 
11  Tex.  Civ.  App.  271;  Lawson  v.  department  can  recover  against  a 
Seattle,  6  Wash.  184;  Lynch  v.  North  city  for  personal  injuries  cau^  by  an 
Yakima,  37  Wash.  657;  Dunston  v.  unsafe  engine,  see  Lafayette  v.  Allen, 
New  York,  91  N.  Y.  App.  Diy.  355;  81  Ind.  166,  where  such  a  recovery  was 
Manske  v.  Milwaukee,  123  Wb.  172,  had,  the  liability  of  the  city  secniingly 
citing  text^  Welsh  v.  Rutland,  56  Vt.  being  assumed;  postf  §  1667. 
228  (neghgence  in  thawing  out  a  'A  full  discussion  and  citation  of 
hydrant  causing  ice  in  a  street^  by  a  the  authorities  on  the  question  of  the 
fall  upon  which  plaintiff  was  injured) ;  liability  of  a  city  or  public  service 
Burrill  v.  Augusta,  78  Me.  118  (horse  corporation  for  destruction  of  property 
fri^tened  by  steam  from  an  engine  of  citizens  and  inhabitants  by  fire 
negligentlv  left  in  the  street):  Balti-  through  failure  or  neglect  to  furnish  a 
more  V.  O'Neill,  63  Md.  336,  where  the  sufficient  supply  qf  water  for  fire  pro- 
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§  1661  (977).  Homlth  Departsnont;  LUbUity  for  Negliffenoe  «nd 
for  Tort!  of  Health  Offlcen.  —  The  power  or  even  duty  on  the  part 
of  a  municipal  corporation  to  make  provision  for  the  public  health 
and  for  the  care  of  the  sick  and  destitute,  appertains  to  it  in  its  govern- 
mental or  public,  and  not  in  its  corporate,  or  as  it  is  sometimes  called, 
private  capacity.^  And  therefore  where  a  city,  under  its  charter, 
and  the  general  law  of  the  State  enacted  to  prevent  the  spread  of 
contagious  diseases,  establishes  a  hospital,  it  is  not  responsible  to 
persons  injured  by  reason  of  the  misconduct  of  its  agents  and 
employees  therein;*  and,  accordingly,  the  city  of  Richmond  was 

tection,  will  be  found  under  the  chap-  injured  by  unsafe  condition  of  stairs); 
ter  on  ''Public  Utilities/'  ante,  §  13^.    Nlurtaugh  v.  Louis,  44  Mo.  479  (non- 

^  Love  V.  Atlanta,  95  Ga.  129;  paying  patient). 
Wyatt  V.  Rome,  105  Ga.  312;  Tollef-  In  locating  a  smaU-pox  hospital 
son  V.  Ottawa,  228  111.  134:  Green  v.  boards  of  health  exercise  discretion 
Eden,  24  Ind.  App.  583;  Williams  v.  confided  to  them  as  public  offic<^rB, 
Indianapolis,  26  Ind.  App.  628;  Lex-  and  a  board  of  health  is  under  no 
ington  V.  Bat^on's  Adm'r,  118  Ky.  liability  for  negligence  in  the  exercise 
489;  Having  v.  Covington  (Ky.).  78  of  this  discretion,  whereby  adjoimng 
S.  W.  Rep.  431;  Twyman's  Aam*r  property  is  damaged.  Barry  r.  Smith, 
V.  Frankfort,  117  Ky.  518;  Mitchell  191  Mass.  78.  But  compare  Haag  v. 
V.  Rockland,  52  Me.  118;  Webb  v.  Vanderburgh  County,  60  Ind.  511, 
Detroit  Board  of  Health,  116  Mich,  where  the  county  was  held  liable  for 
516;  Murray  v.  Grass  Lidce,  125  Mich,  creating  a  nuisance  in  establishing  a 
2;  Nicholson  v.  Detroit,  129  Mich,  pest-house  near  plaintiff's  residence.  A 
246;  Gilboy  v.  Detroit,  115  Mich.  121;  city  is  not  liable  for  the  negligent  man- 
Bryant  v.  St.  Paul,  33  Minn.  289;  agement  of  Us  pesUhovtse,  in .  conse- 
Valentine  v.  Englewood,  76  N.  J.  L.  quence  whereof  persons  residing  in  the 
509;  Prime  v.  Yonkers,  192  N.  Y.  105;  vicinity  contract  small-pox.  Evans 
Bamber  v.  Rochester,  26  Hun  (N.  Y.),  v.  Kankakee,  231  111.  223;  8.  c.  132 
587;  Eddy  v.  EUicottville,  35  N.  Y.  111.  App.  488.  County  held  not  liable 
App.  Div.  256;  Wliit«  v.  San  Antonio,  in  damages  to  an  inmate  of  its  hos- 
94  Tex.  313;  s.  c.  (Tex.  Civ.  App.),  pital  for  tcn«A:i//uZ  treatment  of  the  res- 
57  S.  W.  Rep.  858,  citing  text;  ident  physician.  Sherboume  v.  Yuba 
Bates  V.  Houston,  14  Tex.  Civ.  App.  County,  21  Cal.  113;  Summers  v, 
287,  289;  Ostrom  t^.  San  Antonio  Daviess  County,  103  Ind.  262.  City 
(Tex.  av.  App.),  60  S.  W.  Rep.  noiliaMe  for  unlax^td  act  of  health  com- 
591;  Lowe  v.  Conroy,  120  Wis.  151.  mittee  or  other  officers  in  taking  pes- 
But  see  Deaconess  Home  &  Hosp.  v.  session  of  a  house  and  using  it  for  a 
Boutjes,  104  111.  App.  484.  Construe-  small-pox  hospital,  without  the  consent 
tion  of  New  Jersey  statute  declaring  of  the  owner  and  without  legid  author- 
that  the  members  of  boards  of  health  ity.  So  held  because  the  tort  was 
shall  not  be  subject  to  suit,  unless  upon  committed  by  the  city's  officers  in  the 
proof  that  thev  acted  witnout  reason-  performance  of  a  public  duty.  Lynde 
able  and  probable  cause  to  believe  v.  Rockland.  66  Me.  309.  County 
that  the  alleeed  disease  was  in  fact   hoard  of  health  held  to  be  corporate 

Ereiudicial  and  hazardous  to  the  public  body    and    vested    by    statute    with 
ealth.     See  Valentine  v.  Englewood,   function  of  a  public  nature  and  not 
76  N.  J.  L.  509.  impliedly  liable  in  an  action  of  tort 

*  Tollef  son  v.  Ottawa,  228  111.  134,  for  dainages  in  the  performance  of 
8.  c.  129  111.  App.  139;  Twyman's  official  duty.  Forbes  v.  Escambia 
Adm'r  v.  Frankfort,  117  Ky.  518,  Coimty  Board  of  Health.  28  Fla.  26. 
citing  text;  Lexington  v.  Batson's  The  same  principle  of  non-liability 
Adm  r,  118  Ky.  489;  Leavell  v.  West-  (in  the  absence  of  statute  giving  an 
em  Kentucky  Asylum,  122  Ky.  213,  action)  applies  to  trustees  of  public 
217,  quoting  text;  Benton  v.  Boston  charities  and  to  incorporated  charitable 
City  Hospital,  140  Mass.  13  (person  institutions  maintained  as  public  chui- 
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Id  not  to  be  liable  for  the  loss  of  a  slave  admitted  to  the  hospital  of  the 
rporation  to  be  treated  for  the  small-pox,  and  whom  the  servants 

8  and  not  for  gain  and  profit.    Her-  624;  Abston  v,  Waldon  Academy^  118 

/s    Hospital    Feoffees    v.    Ross,    2  Tenn.  24.    The  learned  Chief  Judge 

ark    &  Fin.  507.     Governors  of  a  pointed  out  that  in  MaasachuseiU  the 

blio  hospital  held  not  liable  to  a  exemption  of  certain  hospitals  from  lia- 

tient  for  neglisence  of  member  of  bility  seemed,  by  the  opinions  of  the 

spital  staff.    Hiilyer  v.  St.  Bartholo-  Supreme  Court-,  to  have  been  based 

»w'b  Hospital,  L.  R.  [1909]  2  K.  B.  rather  on  the  theory  that  those  institu- 

0.     In  McDonald  v.  Massachusetts  tions  were  governmental  instrumentali- 

^neral  Hospital,  120  Mass.  432,  the  ties,  thui  on  their  character  as  public 

spital,    an   incorporated    charitable  chanties,    though    they    were    recog- 

ititution,  was  held  not  to  be  liable  nized  as  such.     Citing  McDonald  v. 

damages  to  a  patient  for  the  negli-  Massachusetts  General  Hospital,   120 

Qce  of  the  attending  surgeon,  the  Mass.   432;    Benton  v.  Boston  City 

istees  having  used  due  care  in  his  Hospital,  140  Mass.  13.    At  the  same 

ection.    See  also  Powers  v.  Massa-  time  the  Supreme  Court  of  Massa- 

usetts  Hom.  Hospital.  109  Fed.  Rep.  chusetts  has  neld  a  religious  corpora- 

4;    Heams  v.  Waterburv  Hospital,  tion  liable  to  a  workman  engaged  in 

Conn.  98;   Benton  v.  Boston  City  painting  the  ceiling  of  a  churdi,  for 

)6pital,   140  Mass.    13;    Downes  v.  defective  staging,  Mulchey  v.  Metho- 

urper  Hospital,  101  Mich.  555.  dist  Religious  Society,  125  Mass.  487; 

In  Hordem  v.  Salvation  Army,  199  and  a  similar  society  liable  to  a  person 

Y.  233,  rev*g  131  N.  Y.  App.  Div.  invited  on  the  premises,  for  their  de- 

0,  it  is  held  that  the  beneficiary  of  a  fective  condition,  Davis  v.  Central 
aritable  trust  may  not  hold  the  cor-  Congregational  society,  129  Mass. 
ration  adminbtenng  the  trust  liable  367;  and  stUl  another  hable  to  a  trav- 
r  the  neglect  of  its  servants,  but  eller  on  the  highwav  for  having  suffered 
is  immunity  does  not  affect  the  snow  to  fall  upon  nim  from  the  roof  of 
[hts  of  those  who  are  not  such  bene-  the  church.  Smethurst  v.  Barton  Sq. 
iaries.     Hence,  a  person  employed  Ind.  Cong.  Church,   148  Mass.  261. 

a  charitable  corporation  to  perform  But  in  Farrigan  v.  Pevear,  193  Mass. 

>rk  upon  its  premises,  may  recover  147,  the  same  court  held  that  the  trus- 

r  injuries  resulting  from  the  negli-  tees  of  an  incorporated  charity  for  the 

Qce  of  the  corporation.    CtiZ/en,  C.  J.,  education   and  maintenance  of  indi- 

lo  delivered  tne  opinion  of  the  court,  gent  bovs  were  not  liable  for  injuries 

{cusscd  the  liability  of  hospitals  ana  caused  by  their  servants,  if  they  used 

[ler  charitable  trusts,   ana  pointed  proper   care   in   their   selection,    dis- 

t  where  the  doctrine  obtains  that  tinguishing  the  Davis  and  Smethurst 

eir  immunity  from  liability  is  univer-  cases,  supra.    But  in  some  other  juris- 

1,  i.  e.f  that  immunity  protects  them  dictions,  the  immunity  of  charitable 
>m  liability  for  torts  m  a  question  corporations  for  the  torts  of  their 
th  all  persons  notwithstanding  the  trustees  or  servants  has  been  made 
aracter  of  their  relation  to  the  dependent  on  the  relation  the  plaintiff 
:iety,  it  is  rested  on  the  proposition  bore  to  the  corporation.  In  New 
at  the  funds  of  the  corporation  are  York  it  is  unquestionably  the  law  that 
e  subject  of  a  charitable  trust,  and  the  bene/iciarj/ of  a  charitable  trust  may 
at  to  suffer  a  judgment  to  be  recov-  not  hold  the  corporation  liable  for  the 
?d  against  a  corporation  and  to  negligence  of  its  servants.  Collins  v. 
bjcct  its  property  to  the  judgment  New  York  Post  Graduate  Medical 
>uld  be  an  illegal  diversion  and  School,  59  N.  Y.  App.  Div.  63;  Joel  t^. 
iste  of  the  trust  estate.  He  said  Woman's  Hospital,  89  Hun  (N.  Y.), 
at  this  doctrine  has  been  asserted  73.  See  also  Pryor  v.  Manhattan  Eye 
the  following  cases:  Parks  v.  North-  &  Ear  Hospital,  15  N.  Y.  Supp.  621; 
»tcm  University,  218  111.  381,  385:  Haas  v.  Missionary  Society,  6  N.  Y. 
illiamson  v.  Louisville  Industrial  Misc.  281.  It  b  also  the  law  in  New 
hool,  95  Ky.  251 ;  Perry  v.  House  York  that  there  is  a  similar  immunity 
Refuge,  63  Md.  20;  Adams  v.  Uni-  from  liability  in  the  case  of  a  charitable 
rsity  Hospital,  122  Mo.  App.  675;  instUtUion  of  a  quaisirpenal  character, 
re  Ins.  Patrol  v,  Boyd,  120  ra.  St.  as  against  an  inmate  committed  to  it 
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of  the  city  in  charge  of  the  hospital  negligently  suffered,  when 
delirious,  to  escape,  wander  off,  and  die.^  Within  these  principles, 
the  enforcement  of  quarantine^  and  other  health  regulations ^  is  a  public 
function,  and  the  city  is  not  liable  for  the  negligence  or  tortious 
conduct  of  its  oflBcers  and  agents  in  connection  therewith.*  Hence 
the  municipality  is  not  impliedly  liable  for  the  act  of  its  board  of 
health,  or  other  oflBcers,  in  negligently  permitting  persons  suffer- 
ing from  a  contagious  disease  to  spread  the  contagion.'     Upon 

for  punishment  or  reformation.  Cor-  near  plaintiff's  residence  whereby  die 
bett  V.  St.  Vincent's  Industrial  School,  was  infected  with  small-pox.  Clajrton 
177  N.  Y.  16.  That  decision  proceeded  v.  Henderson,  103  Ky.  228.  But  com- 
on  the  ground  that  the  defendant  was  pare  Arnold  v.  Stanford,  113  Ky.  852. 
engaged  in  the  performance  of  a  govern-  Members  of  a  board  of  health  and 
menUil  duty  for  the  benefit  of  the  State  other  city  officers  hdd  liable  under 
in  respect  to  persons  committed  to  its  statute  providing  that  an  action  for 
custoay  and  possessed  the  same  im-  damages  on  account  of  injuries  causing 
munit^  as  the  State.  On  the  other  death  may  be  brought  when  the  death 
hand,  in  Church  of  Ascension  v.  Buck-  of  any  person  is  caused  by  the  wrongful 
hart,  3  Hill  (N.  Y.),  193,  a  recovery  act.  n^ligence,  unsldlfulness  or  de- 
against  a  religious  corporation  by  a  fault  of  another,  where  it  appeared 
person  injured  by  the  falling  of  a  that  the  defendants  caused  the  re- 
church  wall  was  upheld.  In  Blae-  moval  of  a  person  afflicted  with  small- 
chinska  v.  Howard  Mission,  56  Hun  pox  and  in  so  doing  failed  to  exercise 
(N.  Y.),  322  (rev*d  130  N.  Y.  497,  but  the  care  and  precautions  the  circum- 
on  another  point),  a  recovery  was  had  stances  demanded  and  death  resulted, 
against  a  charitable  organization  for  Aaron  v.  Broiles,  64  Tex.  316.  But 
the  maintenance  of  a  vault  under  the  qucere  as  to  the  construction  and  appli- 
sidewalk  with  a  defective  cover.  In  cation  of  the  statute  to  the  case  in  hand, 
other  States  the  doctrine  of  total  im-  *  Richmond  v.  Long's  Adm'r,  17 
munity  has  been  rejected.  Hewett  v.  Gratt.  (Va.)  375;  approves  Dargan 
Woman's  Hospital  Aid  Association,  v.  Mobile,  31  Ala.  469;  Stewart  v.  New 
73  N.  H.  556  (recovery  by  a  nurse  for  Orleans,  9  La.  An.  461 :  and  goes  on 
failure  to  warn  her  agamst  the  presence  the  ground  that  the  duty  here  was 
of  a  contagious  disease  upheld) ;  Bruce  public,  and  not  private,  and  hence  the 
V.  Central  M.  E.  Church,  147  Mich,  city  not  liable  for  acts  and  defaults  of 
230  (church  held  liable  to  workman  its  officers;  and  it  was  itself  approved 
for  defective  scaffolding).  and   followed   in   a   similar   cslse,  in 

Toion  held  not  hable  for  the  unlaw-  Missawrif  Murtau^  v.  St.  Louis,  44 

ful  and  unauthorized  act  of  the  hoard  Mo.  479,  in  which  it  was  held  that  the 

of  health  in   taking   possession   of  a  citjr  was  not  liable  to  a  non-paying 

dwelling  house  without  the  consent  of  patient    in    its   hospital    for    injuries 

the  owner  and  using  the  same  as  a  caused  by  the  neglect  or  misconduct  of 

hospital  for  a  person  found  therein  who  the  hosjnlal  officers  or  servants. 
was  infected  with  a  contagious  disease        *  Mitchell  p.  Rocklandi  41  Me.  363, 

and  too  sick  to  be  removed.    The  act  s.  c.  45  Me.  496;    s.  c.  52  Me.  118; 

of  the  board  of  health  was  held  to  be  Valentine  v.  Englewood,«76  N.  J.  L. 

entirely  without  authority.    Spring  v,  509;    White  ».  San  Antonio,  94  Tex. 

Hyde  Park,  137  Mass.  554.  313;   Bates  v.  Houston,  14  Tex.  Civ. 

Where  the  statute  declared  it  to  he  App.  287,  289.  Duties  imposed  and 
unlawful  to  maintain  any  pest-house  powers  conferred  upon  selectmen  of 
within  the  corporate  limits  of  any  town  by  statute  wnen  Dersons  were 
city,  or  within  the  distance  of  one  mile  infected  by  small-pox  held  to  be  im- 
from  the  boundary  thereof,  and  that  posed  and  conferred  upon  tlie  select- 
any  municipal  officer  violating  the  pro-  men,  and  not  upon  the  town  as  a  oor- 
visions  of  the  act  should  be  guilty  of  poration;  and  tne  town  held  not  liable 
a  misdemeanor,  it  was  held  that  the  for  the  acts  or  default  of  the  selectmen, 
city  was  liable  tor  the  illegal  establish-  White  v.  Marshfield,  48  Vt.  ^. 
ment  and  maintenance  of  a  pest-house        '  In  Ogg  v,  Lansing,  35  Iowa,  595^ 
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dmilar  principles,  where  the  officers  or  employees  of  the  city, 
icting  for  the  protection  of  the  public  health,  destroy  private 
property  to  prevent  the  spread  of  contagion,  there  is  no  liability 
)n  the  part  of  the  city  for  the  property  so  destroyed,  in  the  absence 
)f  a  statute  directing  that  compensation  shall  be  made.^  So  where 
I  city  corporation  was,  by  statute,  required  to  appoint  commis' 
fioners  of  public  charities  to  take  care  of  paupers,  destitute  children, 
kc,  it  was  held  that  the  duties  thus  devolved  upon  the  city  were 
public  and  not  corporate;  that  the  commissioners  were  not  the 
igents  or  servants  of  the  city,  but  of  the  public;  and,  consequently, 
that  the  city  corporation  was  not  liable,  on  the  principle  of  resporir 
ieat  superior,  for  a  negligent  injury  caused  by  an  employee  of  the 
x>mmissioners  in  driving  an  ambulance-wagon  belonging  to  the  city.^ 

§  1662.     Street  Cleaning;  Removal  of  Ashes  and  Garbage.  —  A  di- 
irersity  in  opinion  appears  in  the  decisions  as  to  the  liability  of  a 

)n  the  principle  that  in  discharging  not  liable  for  act  of  policeman  in  taking 
is  legislative  functions,  a  city  is  not  person  exposed  to  small-pox  into  a 
iable  for  defective  execution  of  its  house  occupied  by  fire  department, 
>rdinances  or  for  the  negligence  or  non-  thereby  exposing  the  employees  to 
'easance  of  its  officers  and  agents  contagion.  Lynch  v.  North  Yakima, 
[arUe,  §§  1626,  1627),  it  was  held  that  37  Wash.  657. 

\  city  was  not  liable  to  a  civil  action  *  Perry  v,  Oregon,  139  111.  App.  606; 
Dy  a  person  injured  by  reason  of  its  Ix)uisa  County  v,  Yancey,  109  Va. 
neglect  to  take  proper  precautions  to  229.  As  to  power  to  demolish  build- 
preoent  the  sprecd  of  smaUr-pox^  or  for  ings  when  the  public  welfare  and 
the  failure  of  its  officers  to  notify  the  safety  demand  it,  see  ante^  |  1632. 
plaintiff,  who  was  requested  by  them  *  Maxmilian  v.  New  York,  62  N.  Y. 
to  assist  in  removing  the  corpse  of  a  160,  distinguishing  Jones  t^.  New  Haven, 
person  who  had  died  of  this  disease^  of  34  Conn.  1 ;  approved  in  Hai^t  v, 
the  dangerous  nature  of  the  services  New  York,  24  Fed.  Rep.  93,  where 
required  of  him.  In  Nicholson  t^.  Brown,  J.,  held  that  an  action  in  ad- 
Detroit,  129  Mich.  246,  the  city  was  miralty  against  the  city  could  not  be 
ield  not  liable  to  plaintiff  for  sickness  maintained  for  damages  for  a  collision 
x>ntracted  by  him  in  tearing  down  between  a  schooner  and  a  steamboat 
\  pest-house,  without  warning  by  the  owned  by  the  city,  but  in  the  exclusive 
lealth  officer  who  employed  nim.  A  use  and  control  of  the  board  of  com- 
nurse  employed  in  a  smalt-pox  hospital  missioners  of  charities  and  correction, 
established  by  a  town,  was  simered  and  while  navigated  by  a  pilot  em- 
to  depart  without  being  properly  d\»-  ployed  by  the  commissioners,  the 
infected,  whereby  the  plaintiff  caught  reason  being  that  that  b  an  indepcnd- 
the  disease.  It  was  held  that  the  town  ent  board  over  which  the  city  cor- 
was  not  liable.  Brown  t^.  Vinalhaven,  poration  has  no  control,  and  which 
65  Me.  402.  A  loell  person  toas  wrorig-  does  not  act  for  the  use  or  benefit  of 
fully  carried  to  a  small-pox  hospital  the  city  in  the  discharge  of  any  of  its 
where  he  contracted  the  disease.  It  corporate  functions  or  duties.  See 
was  held  that  there  was  no  liability,  also  supra,  §  1655,  note;  Bailey  v. 
Barbour  p.  Ellsworth,  67  Me.  294.  New  York,  2  Denio  (N.  Y.),  433; 
Where  the  board  of  health  of  a  city  Conrad  v,  Ithaca  Trs.,  16  N.  Y.  158; 
negligently  permitted  a  person  who  and  citing  with  approval  Oliver  v. 
had  been  exposed  to  small-pox  to  be-  Worcester,  102  Mass.  489;  Hafford  v, 
come  a  boarder  in  a  house,  whereby  New  Bedford,  16  Gray  (Mass.),  297; 
the  contagion  was  spread,  it  was  held  Fisher  t^.  Boston,  104  Mass.  87;  East- 
that  the  city  was  not  Uable.  Gilboy  man  v.  Meredith,  36  N.  H.  284. 
V.  Detroit,  115  Mich.  121.    City  held 
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municipal  corporation  for  the  negligence  or  torts  of  officers  and  agents 
of  the  municipality  engaged  in  the  cleaning  of  streets  and  in  the 
removal  of  ashes  and  garbage  from  private  premises.     In  some 
jurisdictions  these  duties  are  regarded  as  governmental  in  their 
nature  and  any  implied  liability  of  the  city  for  the  negligence  or  torts 
of  its  employees  in  the  performance  of  their  duties  in  these  matters 
is  denied.^    But  in  other  jurisdictions  the  contrary  view  is  adopted 
and  the  municipality  has  been  held  impliedly  liable  for  the  negli- 
gent acts  of  employees  of  its  department  of  street  cleaning.*    In 
other  cases  the  principle  that  the  city  acts  in  a  private  or  corporate 
capacity  and  not  in  the  performance  of  a  governmental  function 
in  the  removal  of  ashes  and  garbage  from  the  city,  has  been  affirmed 
by  the  courts,  and  the  city  has,  by  virtue  thereof,  been  held  to  be 
liable  for  creation  of  a  nuisance  in  the  maintenance  of  dumps  in  the 
vicinity  of  other  property.' 

§  1663  (978).  Fault  of  City  Engineer.  —  A  municipal  corpora- 
tion is  not  responsible  for  the  mistake  or  the  want  of  care  or  skill  of 
the  city  surveyor  or  engineer ,  whether  appointed  and  removable  by 
it  or  elected  by  the  people,  when  he  performs  duties  (though  the 
performance  thereof  be  regulated  by  ordinance)  for  or  between 

»  Young  V,  Metropolitan  St.  R.  Co.,  New  York,  24  N.  Y.  Miw.  560).    In 

126  Mo.  App.  1;  Hsiiey  t;.  Boston,  191  Barney    Dumping-Boat   Co.    v.   New 

Mass.    291    (negligence   of   driver   of  York,  40  F^.  Rep.  50,  the  commu- 

ash-cart);    Johnson  v.  Somerville,  195  sioner  of  street  cleaning  of  New  York 

Mass.  370;  Condict  t^.  Jersey  City,  46  City  was  held  to  be  the  agent  of  the 

N.    J.  L.   157    (driver    of    a^-cart).  citv  and  not  an  officer  of  the  general 

Where  the  duty  of  keeping  the  streets  public,  and  the  city  was  held  hable 

clean  was  devolved  by  charter  upon  the  for  the  negligence  of  a  tug  which  was 

board  of  health  of  the  city,  it  was  held  under  the  immediate  employment  of 

that   the  functions  of  the  board  of  the  commissioner  of  street  cleaning, 

health  were  governmental,  and  that  a  '  Denver  v.  Porter,  126  Fed.  Rep. 

private  citizen  could  not  recover  from  288;    Denver  v.  Davis,  37  Colo.  370; 

the  city  for  injuries  caused  through  Ostrom  v,  San  Antonio,  94  Tex.  523; 

the  negligence  of  an  employee.     Love  Coleman  v.  Price    (Tex.  Civ.  App.), 

V.   Atlanta,   95    Ga.    129.     See    also  117  S.  W.  Rep.  905;    Paris  v.  Jenkins 

Kuehn   v.    Milwaukee,    92   Wis.    263  (Tex.  Civ.    App.),     122  S.   W.    Rep. 

(garbage).     Driver  of  a  etreet-sprinkling  411.    See  also  as  to  the  liability  of 

cart  held  to  be  engaged  in  the  perform-  the  city  for  the  creation  of  a  nuisance, 

ance  of  a  governmental,  and  not  of  a  by  the  manner  in  which  it  maintainea 

mere  ministerial  duty,  and  city  held  its  dumping  grounde,  Shreck  v.  Coeur 

not  liable  for  his  negligence  in  colliding  d'Alene,  12  Idaho,  708;  Ft.  Worth  p. 

with  and  overturning  a  buggy.    Con-  Crawford,  74  Tex.  404;   s.  c.  64  Tex. 


(negligence    of    driver  of    ash-cart);  nuisance  causing  sickness,  and  depre- 

Quill  V.  New  York,  36  N.  Y.  App.  Div.  ciating    the    value   of    the    plaintiff's 

476  (disapproving  Bishop  v.  New  York,  property.     Knoxville  v.   Klasmg,   111 

21  N.  Y.  Misc.  589,  and  Davidson  v,  Tenn.  134.     Index  —  Nuisances, 
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trivate  indimdiuds,  as,  for  example,  fixing  the  boundary  between 
heir  lots.^  In  such  case,  the  principle  of  respondeat  superior  does  not 
pply,  as  it  does  or  may  when  this  officer  acts  for  the  corporation, 
r  under  its  direction  in  making  corporate  improvements.' 

§  1664  (979).  Wrongful  Acti  and  Nei^igence  of  Highway  and 
itreet  Offloars.  —  On  the  same  principle,  treating  surveyors  of  high- 
lays  elected  by  the  town  as  public,  rather  than  mimicipal  officers. 

New  England  town  is  not  liable  for  an  injury  sustained  by  a  per- 
on  by  reason  of  the  negligence  of  a  laborer,  in  the  course  of  his 
mployment  by  the  highway  surveyor  to  aid  him  in  the  discharge 
f  his  official  duty.  Nor  is  it  liable  for  damages  occasioned  by  the 
rrongfvl  acts  of  the  surveyor  himself  in  performing  his  official  duties.' 

^  Alcorn  v.  Philadelphia,  44  Pa.  St.  Rep.  6  Q.  B.  214.    Limited  powers  of 

18.     Thompson,  J,,  considered  it  as  a  New  England  town.    AnUf  §§  40,  41 ; 

ise  of  first  impression,   and  distin-  tupnif  §  1641,  note.    But  if  a  town 

uishcd  it  from  those  asserting  cor-  assimies  to  perform  the  duty  by  its 

orate  liability  for  defective  streets,  own  agents,  whom  it  directs  and  con- 

Irie   V.    Schwingle.    22    Pa.    St.  384;  trols,  respondeat  superior  may  apply. 

)ean   v.   New   Milford   Township,   5  Waldron  v.  Haverhill,  143  Mass.  582, 

iTatts   &   8.    (Pa.)   545;     Dayton   v,  and   cases  cited.    And  the  surveyor 

'case,  4  Ohio  St.  80,  100,  per  Kanney,  himself  is  onty  liable  in  damages  for 

.,  and  see  lb.  416;  infraj  §  1677,  note;  wanton,  malicious^  or  improper  acts  in 

nyder  v,  I^xington  (Ky.),  49  S.  W.  making  or  repairing  the  h&hways  in 

Lep.  765;  Kidson  v.  Bangor,  99  Me.  his    district.     Rowe    v.    AcMison,    34 

39;  Normile  t;.  Ballard,  33  Wash.  369:  N.  H.  306,  312,  and  cases  cited.     As 

IcCarty  v.  Bauer,  3  Kan.  237  (personal  to  the  individual  liability  of  municipal 

etion  against  engineer  for  erroneous  officers,  see  ante,  §§  433-444. 

irvey ) ;   Waller  v.  Dubuque,  69  Iowa,  Constables,  though  appointed  by  the 

41.   When  personally  liable.  lb.  Ante,  toum,  are  not  its  agents  or  servants,  and 

S  433-434,  note.  the  town  is  not  liable  for  their  default, 

*  Dayton  v.  Pease,  4  Ohio  St.  80,  the  statute  not  having  so  provide, 

'here   the   city  was  held   liable   for  Hurlburt  v.  Litchfield,  1  Root  (Conn.), 

ijuries  caused  by  the  fall  of  a  bridge.  520.    And    so,    in    New    York,    toum 

wing  to  the  negligence  and  want  oi  assessors   and   ccUedors   of  taxes   are 

icill  of  the  city  engineer.     McCarty  v,  independent    public    officers,    and    not 

lauer,  supra;   Rochester  White  Lead  the  a^nts  or  servants  of  the  towns 

\o.  V.  Rochester,  3  N.  Y.  463;  supra,  in  their  corporate  capacity.    Lorillard 

1647;  Kobs  v.  Minneapolis,  22  Mum.  v.  Monroe,  11  N.  Y.  392.    See  Bank  of 

59,  164;  Sievers  v.  San  Francisco,  115  Commonwealth  v.  New  York,  43  N.  Y. 

Jal.  648;    Augusta  v.  Little,  115  Ga.  184.     Relator,  an  overseer  of  highwavs 

24;    Goldsclunid  v.   New  York,    14  in   a   town,    under   direction   of   the 

J.   Y.   App.   Div.    135;    O'Brien  v.  commissioner    of    highways    in    that 

Tew  York,  15  N.  Y.  Supp.  520.     Lia-  town^  committed  a  trespass  upon  the 

iUty  for  negligence  of  city  engineer  in  premises  of  a  person,  it  being  oelieved 

be  construction  of  city  waterworks,  at  the  time  tnat  the  act  was  lawful, 

aylor  v.  Harrisburg,  87  Pa.  St.  216.  He  brought  action  against  relator  for 

'  Walcott  V.  Swampscott,  1  Allen  the  trespass.    Relator  gave  no  notice 

Mass.),   101 ;    Barney  v.  Lowell,  98  to   the   town   authorities,   or  to   the 

lass.  570;    Hennessey  v.  New  Bed-  town,   of  the   action,   and   made   no 

3rd,  153  Mass.  260;    Willoughby  v.  application   to   the   electors   at   any 

lUen,  25  R.  I.  531:    supra,  %  1651,  town  meeting,  or  to  any  of  tfie  town 

ote;  Judge  v.  Meriaen,  38  Conn.  90;  officers  for  advice  as  to  the  action, 

hearm.  &  Red.   Neg.,   §§  259,  288.  but  defended  it  on  his  own  motion, 

'ompare  Foreman  v.  Canterbury,  Law  Judgment  was  recovered  against  him 
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But  it  would  be  otherwise  where  the  working  and  repair  of  streets 
is  treated  (as  in  many  of  the  States  it  is)  as  a  municipal  duty,  and 
the  oflBcer  in  charge  as  a  corporate,  in  distinction  from  an  independ- 
ent, public  officer,  or  where  the  injury  was  negligently  caused  by 
such  officer  in  the  process  of  executing  upon  the  streets  an  authorized 
corporate  improvement  or  work,  for  then  the  doctrine  of  respondeat 
superior  would  apply.^ 

§  1665  (980).  Basis  of  LnpUed  Municipal  LiabiUty.  —  The  doc- 
trine may  be  considered  as  established,  where  a  given  duty  is  a  cor- 
porate  one,  that  is,  one  which  rests  upon  the  municipality  in  respect 
of  its  special  or  local  interests,  and  not  as  a  public  agency  of  the 
State,  and  is  absolute  avd  perfect,  and  not  discretionary  or  judicial 
in  its  nature,  and  is  one  owing  to  the  plaintiff,  or  in  the  performance 
of  which  he  b  specially  interested,  that  the  corporation  is  liable  in  a 
civil  action  for  the  damages  resulting  to  individuals  by  its  neglect  to 
perform  such  duty,  or  for  the  want  of  proper  care  or  want  of  reason- 
in  the  first  instance,  and  he  took  sue-  Thayer  v.  Boston,  19  Pick.  (Mass.)  511, 
cessive  appeals  until  the  case  reached  516;  McCann  v.  Waltham,  163  Mass. 
the  Court  of  Appeals,  in  all  of  which  344;  Norton  v.  New  Bedford,  166 
he  was  defeated.  It  was  held,  under  Mass.  48;  supra,  {§  1651,  1652,  note; 
the  legislation  of  New  York,  that,  even  pasLi  1731.  In  ocott  p.  Manchester, 
if  the  trespass  was  committed  by  direc-  37  Eng.  Law  &  Ea.  495  (s.  c.  1  H.  & 
tion  of  the  town  authorities,  plaintiff  N.  59),  by  the  negligence  of  workmen 
had  no  valid  claim  against  the  town  employed  by  the  city  in  laying  its  awn 
for  the  expense  he  was  subjected  to  gaspipee  in  the  streets,  the  plaintifPs 
by  the  litigation.  It  was  further  held,  eye  was  injured,  and  the  city  held 
that  the  town  would  in  no  event  be  liable  on  the  principle  of  respondeat 
liable  for  a  wrongful  act  committed  by  superior.  Affirmed  on  appeal,  2  H.  A 
direction  of  the  commissioner  of  high-  N.  204.  Same  principle.  Foreman  o. 
ways,  since  no  corporate  duty,  in  New  Canterbuiy,  Law  Rep.  6  Q.  B.  214. 
York,  is  imposed  upon  a  town  in  Post,  §  1668,  note.  So,  in  Delmonico 
respect  to  the  care^  superintendence,  t>.  New  York,  1  Sandf.  (N.  Y.)  222,  the 
ana  regulation  of  highways  within  its  plaintiff  recovered  for  damages  occa- 
limitSj  and  it  has  in  its  corporate  sioned  by  the  negligence  of  the  defend- 
capacity  no  control  over  the  highways,  ants  in  constructing  a  sewer.  There 
and  highway  officers  are  not  agents  oi  was  a  recovery  against  the  city  m 
the  town.  People  v.  Esopus  Aud.,  74  Lloyd  v.  New  York,  5  N.  Y.  369,  for 
N.  Y.  310.  the  negligence  of  persons  employed 

In  Vermont  towns  are  made  liable  by  the  proper  officers  of  a  corporation 
by  statute  for  *\defauU"  or  "neglect"  in  leaving  a  d^uigerous  hole  in  the 
of  toton  clerks  in  respect  to  official  street  over  night,  in  the  process  of 
duties.  Hunter  w.  Wlnsor  ("index"  or  repairing  the  public  sewers;  s.  p. 
"alphabet "  book),  24  Vt.  327;  76.  338,  Grimes  v.  Keene,  52  N.  H.  330;  Bath- 
580.  What  are  official  acts  or  defaults  t  urst  v.  MacPherson,  L.  R.  4  App. 
Lyman  v.  Edgerton,  29  Vt.  305;  Cases,  256;  infra,  §§  1739-1747^  as  to 
Jarvis  v.  Barnard,  30  Vt.  492.  sewers:  supra,  §  16^    The  adjudged 

*  Infra,  §§  1708-1717,  1741,  et  seq.;  cases  oiffer,  as  elsewhere  shown,  as  to 
Rochester  White  Ix^ad  Co.  v.  Rochester,  what  are  public,  and  what  corporate, 
3  N.  Y.  463;  Kobs  v.  Minneapolis,  22  undertakings;  out  the  princifie  on 
Minn.  159,  164;  Eastman  v.  Meremth,  which  the  liabiUty  turns  is  tne  oof 
36  N.  H.  295,  per  Perley,  C.  J.,  obiter;  stated  in  the  text. 
Baker  v.  Boston,  12  Pick.  (Mass.)  184; 
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able  skill  of  its  officers  or  servants  acting  under  its  direction  or  au- 
thority in  the  execution  of  such  a  duty;  and,  with  the  qualifications 
stated,  it  is  liable,  on  the  same  principles  and  to  the  same  extent, 
as  an  individual  or  private  corporation  would  be  under  like  circum- 
stances.^ For  illustration,  if  a  city  neglects  its  ministerial  duty  to 
cause  its  sewers  to  be  kept  free  from  obstructions,  to  the  injurj"^  of  a 
person  who  has  an  interest  in  the  performance  of  that  duty,  it  is 
liable,  as  we  shall  see,  to  an  action  for  the  damages  thereby  occa- 
sioned.^ So,  if  a  city  owns  a  wharf  or  pier  and  receives  wharfage  or 
profit  therefrom,  it  is  liable,  like  an  individual  or  private  corpora- 
tion, for  injuries  caused  by  a  failure  to  keep  it  in  proper  condition 

»  Lloyd  V.  New  York,  5  N.  Y.  369;  infra,  $S  1688,  1737-1747.  The  rule 
McCulloueh  t^.  Brooklyn,  23  Wend,  stated  m  the  text  should  not,  perhaps, 
458;  Clayburgh  v.  Chicago  (refusal  to  be  extended  to  a  case  where  the  effect 
collect  assessment),  25  111.  535.  Dis-  of  a  recovery  would  be  to  charge  the 
tinguished,  Saxton  v.  St.  Joseph,  60  corporate  treasury  with  a  burden  which 
Mo.  153;  Sterrett  v,  Houston,  14  Tex.  does  not  belong  to  it,  and  where  the 
153.  But  was  the  duty  here  a  cor-  person  injured  oy  the  neglect  to  per- 
porate  one?  McLaughlin  v.  Munici-  form  the  duty  can  compel  an  execu- 
pality  No.  2,  5  Ija.  An.  504;  Walling  tion  of  it  by  mandamus  to  the  proper 
V.  Shreveport,  76.  660;  Richmond  v,  officers  of  the  corporatioji.  But  the 
Long's  Adm.,  17  Gratt.  (Va.)  375;  cases  on  this  point  are  not  uniform. 
Sawyer  v.  Corse,  17  Gratt.  (Va.)  230;  McCullough  v.  Brookl>Ti,  supra;  aiUe, 
Lacour  v.  New  York,  3  Duer  (N.  Y.),  §§  827,  1487,  note;  vast,  §  1681.  When 
406;  Conrad  v.  Ithaca,  16  N.  Y.  158;  duly  rests  upon  me  corporation  and 
Barton  v.  Syracuse,  36  N.  Y.  54.  Text  when  upon  its  officers  in  their  indi- 
cited  and  applied.  Helena  v.  Thomp-  vidual  capacity.  Ante,  i  247;  Martin 
son,  29  Ark.  569,  574;  Orme  v.  Rich-  v.  Brooklyn,  1  Hill  (N.  Y,),  545.  Were 
mond,  79  Va.  86;  Denver  v.  Duns-  the  trustees  here  indepmdent  corpo- 
more,  7  Colo.  328;  Denver  t^.  Dean,  10  rate  officers?  See  Conrad  v.  Ithaca 
Colo.  375;  Greencastle  v.  Martin,  74  Trs.,  16  N.  Y.  158;  Hickok  v.  Platts- 
Ind.  449  (animal  injured  in  pound);  burgh.  16  N.  Y.  161.  Affirmed,  Weed 
Giovanni  v.  Philadelphia,  59  Fed.  Rep.  v.  Ballston,  76  N.  Y.  329;  Hartford  & 
303,  citing  text;  Vaughtmann  v,  N.  Y.  S.  Co.  v.  New  York,  78  N.  Y.  1. 
Waterloo,  14  Ind.  App.  &l9;  Platz  v.  It  is  also  held  in  Canada  that  a 
Cohoes,  89  N.  Y.  219;  Levv  v.  Salt  municipal  corporation  may  be  sued  for 
Lake  City,  3  Utah,  63;  Orth  v.  Mil-  negligence  in  the  construction  of  a 
waukce,  59  Wis.  336;  Spelman  v.  sewer,  for  wrongfully  obstructing  a 
Portage,  41  Wis.  144.  See  especiallv  drain  or  water-course,  or  for  diverting 
Judge  Thompson's  collection  of  lead-  a  stream  of  water  on  the  plaintiff's 
ing  cases  on  Municipal  Nedigene^,  land.  Farrell  v,  London,  12  Up.  Can. 
and  his  valuable  notes.  2  Thomps.  Q.  B.  343;  Reeves  v.  Toronto,  21  Up. 
Neg.,  pp.  625  et  seq.,  737.  In  La-  Can.  Q.  B.  157;  Perdue  v.  Chinqua- 
fayette  v.  Allen,  81  Ind.  166  (noted  cousy  Tp.  CJorp.,  25  Up.  Can.  Q.  B. 
supra,  §  1660,  note),  an  action  by  an  61.  The  corporation  must  be  con- 
employee  of  the  fire  department  for  nected  with  the  doing  of  the  wrongful 
injuries  caused  bv  a  defective  fire-  act.  Farrell  v.  Londfon,  supra;  post^ 
engine,  it  was  hefd^  on  the  point  of  §§  1731-1747. 

notice,  to  be  sufficient  on  demurrer,  *  Infra,  §§  1635,  and  not-e,  1739- 
that  complaint  alleged  notice  to  the  1745;  Franklin  Wharf  (Ik>.  9.  Portland, 
city  of  tne  un^e  condition  of  the  67  Me.  46,  and  note;  Lloyd  v.  New 
engine,  and  that  it  was  not  necessary  York,  5  N.  Y.  369;  Hourigan  v.  Nor- 
to  allege  specifically  that  the  defect  wich,  77  Conn.  358;  Norton  v.  New 
was  known  to  some  proper  officer  of  Bedford,  166  Mass.  48;  Shearm.  & 
'  the  city.  The  liability  of  the  city  Red.  Neg.  (4th  ed.)  §  287,  and  cases, 
seemed  to  be  assumed.    Supra,  §  1626; 
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and  repair.^    So  in  respect  to  its  failure  to  keep  its  streets  in  a  safe 
condition  for  public  use,  where  this  is  a  duty  resting  upon  it.' 

§  1666  (981).  Ground  of  ImpUod  LUbUity.  —  The  liability  of  the 
corporation  for  its  own  negligence,  or  that  of  its  servants,  is  espe- 
cially clear  and  in  fact  indisputable,  where  it  has  received  a  consider- 
aiion  for  the  duty  to  be  performed,  or  where,  under  permissive 
authority  from  the  legislature,  it  voluntarily  assumes  and  carries 
on  a  work  or  undertaking  from  which  it  receives  tolls  or  derives  a 
profit.^ 

1  Ante  J  i  274;  Skinkle  v.  Coving-  Burford  v.  Grand  Rapids,  53  Mich.  98; 
ton,  1  Bush,  617;  Fennimore  v.  New  Faulknerv.  Aurora,  85  Ind.  130;  Pierce 
Orleans,  20  La.  An.  124;  Seaman  v.  v.  New  Bedford,  129  Mass.  534;  Steel 
New  York,  80  N.  Y.  239;  Radway  v.  Boston,  128  Mass.  583;  Dudley  v. 
V,  Biiggs,  37  N.  Y.  256;  Allegheny  v,  Flemingsburg,  115  Ky.  5;  Miller  p. 
Campbell,  107  Pa.  St.  530;  Willey  v.  Canton,  112  Mo.  App.  322.  While 
Allegheny^  118  Pa.  St.  490;  Bowden  w.  this  may  be  a  pMic  nuisance,  its 
Kansas  City,  69  Kan.  587.  Liability  suppression  is  a  police  duty,  and  not 
for  dangerous  approach  to,  see  Carle-  a  duty  in  which  a  corporation,  as  such, 
ton  V.  Francoma  Iron  &  S.  Co.,  99  has  a  particular  interest,  or  from  which 
Mass.  216;  Pittsburg  v.  Grier,  22  Pa.  it  derives  any  special  benefit,  in  ita 
St.  54;  Erie  v.  Schwin^le,  22  Pa.  St.  corporate  capacity,  and  for  the  non- 
384;  Memphis  v.  Kimbrough,  12  performance  of  such  duty  by  ita 
Heisk.  (Tenn.)  133.  Infra,  §§  1666,  officers  and  agents  the  corporation 
note,  1668.  is  not  liable.     Hayes  v.  Oshko^,  33 

Plaintiff  was  backing  up  his  cart  to  Wis.  314;    Schultz  v.  Milwaukee,  49 

a  dock  owned  by  the  city  for  the  pur-  Wis.   254;    Wallace   v.    Menasha,  48 

pose  of  loading  it;    his  horse  became  Wis.  79.     See  Taylor  v.  Cumberland, 

unmanageable  and  backed  ofT  the  dock.  64  Md.  68. 

and  was  lost.    The  loss  was  sustained        >  Scott  t^.  Manchester  (carnring  on 

by  the  negligence  of  the  city  in  faiUng  gas  works),  2  H.  &  N.  204,  a£Pg  s.  c. 

to  have  a  string-piece  on  the  dock.  1  H.  &  N.  59;  Cowley  v.  Sunderland, 

The  absence  of  the  string-piece  was  6  H.  &  N.  565;  Pittsburg  v.  Grier,  22 

the  proximate  cause  of  the  loss,  and  Pa.  St.  54;    Mersey  Dock  Cases,  11 

the  city,  being  charged  with  the  duty  H.  Lds.  Cases,  687;    Henley  v.  Lyme 

of  keeping  it  there,  is  liable,  although  Regis,  2  CI.  &  F.  331 ;  Milnes  p.  Hud- 

at    the   moment   the   horse   was   not  dersfield,  L.  R.   10  Q.  B.   Div.  124, 

obedient   to   the   will   of   his   owner.  125;    Bathurst  ».   MacPherson   (nui- 

Kennedy  v.  New  York,  73  N.  Y.  365,  sance  in  highway),   L.   R.   4  Appeal 

s.  p.  Clark   v.    Union    Ferry   Co.,    35  Cases,    256;     Greensboro   v.    McGib- 

N.  Y.  485;  Radway  v.  Briggs.  37  N.  Y.  bony,  93  Ga.  672;   Lorenoe  v.  Ellens- 

256;     McGuiness   v.    New    York,    52  burgh,    13    Wash.    341:     Leavell    r. 

How.  Pr.  (N.  Y.)  450;  Swords  v.  Ed-  Western  Kentucky  Asylum.  122  Kv. 

gar,   59    N.  Y.  28;    Shearm.  &  Red.  213,  217,  citing  teirt;    Clark  v.  Man- 

Neg.  (4th  ed.)  §  285,  and  cases.  Chester,    62   N.    H.    577,   579,    citing 

*  Infra.  §  1708  et  seq.  A  city  held  text.  Infra,  §  1673,  note.  If  a  tug 
not  to  be  liable  in  damages  for  injuries  owned  by  a  city  is  employed  for  profit, 
caused  by  the  negligence  of  a  felUno-  the  city  is  liable  for  a  collision  causea 
workman.  McDermott  v.  Boston,  133  by  its  fault.  Giovanni  v,  Pluladel- 
Mass.  349.  phia,  59  Fed.  Rep.  303.  A  town 
Coasting  on  jnMic  streets.  For  in-  which  accepts  a  statute  authorizing 
juries  suffered  by  one  passing  along  it  to  lay  and  maintain  toater  pipes  for 
or  over  a  public  street  in  a  city,  the  purpose  of  supplying  the  inhabit^ 
with  persons  "bobbing  or  coasting^ ^  on  ants  with  toater,  at  rates  established 
such  street,  the  city  is  not  uable.  by  the  town,  is  liable  for  an  injury 
Schultz  V.  Milwaukee,  49  Wis.  254;  sustained  by  a  traveller  upon  a  high- 
Lafayette  V.  Timberlake,  88  Ind.  330;  way  of  the  town,  which  has  been  un» 
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§  1667  (982).  Same  Subjaet.  —  Thus,  where  a  street  was  negli* 
gently  rendered  unsafe  by  a  stream  of  water  thrown  across  it  from 
a  hydrant  of  the  water-works  owned  by  the  city,  and  from  which 
the  city  derived  the  rents  and  profits,  which  stream  of  water  caused 
the  plaintiff's  horse,  while  being  driven  in  the  street,  to  take  fright, 
run  away,  and  receive  injuries  from  which  it  died,  the  city  was  held 
liable.  The  employees  of  the  water  conunissioners  guilty  of  the 
negligence  were  regarded  as  the  agents  or  servants  of  the  city,  and 
it  was  not  material  that  the  public  was  entitled  to  the  use  of  the 
water  for  the  extinguishment  of  fires.^ 

dennined  by  water  escaping  from  the  proper  manner.     In  consequence  of 

pipes  by  reason  of  negligence  in  their  the  ordinary  wear  of  the  hij^hway.  the 

construction,    although    the    circimi-  valve  cover  projected  an  inch  alx>ve 

stances  are  such  that  no  action  lies  the  highway.     Plaintiff's  horse  stum- 

for  a  defect  in   the  highway.     The  bled  and  was  injured.    On  the  ground 

neglect   was   in   the   construction   of  that  it  was  the  duty  of  the  defendants 

work  which  the  town  had  been  au-  to  so  manage  the  works  under  their 

thorized    by    special    statute,    volun-  care  as  not  to  create  a  nuisance  to  the 

taril^  accepted,  to  construct  and  to  highway,  it  was  held  that  the  plaintiff 

receive  the  profits  thereof,  just  as  a  was  entitled  to  recover.     "The  duty 

private  corporation  might.     For  neg-  was  cast  upon  the  defendants  to  keep 

ligcnce  in  tne  manner  of  constructing  the  artificial  works  which  they  had 

such  works,  by  wluch  injury  is  caused  created   [in  the  highway]   in  such  a 

to  person  or  property,  a  town  is  just  state  as  to  prevent  its  causing  a  dan|;er 

as  uable  as  a  private  corporation  or  an  to  passengers  on  the  highway,  which 

individual.     Murphy   v.   Lowell,    124  but    for    such    artificial    construction 

Mass.  564;    Hand  t^.  Brookline.   126  would   not   have  existed.*'     Kent  v. 

Mass.  324;    Wilson  v.  New  Bedford,  Worthing  Local  Board,  L.  R.  10  Q.  B. 

108  Mass.  261;    Aldrich  v.  Tripp,  11  Div.    118,    distinguishing    Russell    v. 

R.  I.  141;   Levy  v.  Salt  Lake  Citv,  3  Men  of  Devon,  2  T.  R.  661.  667,  and 

Utah,  63;  Grimes  v.  Keene,  52  N.  H.  Gibson  v.  Preston,  L.  R.  5  Q.  B.  218; 

330,  335.    See  anUf  §  1665;   infra^  §}  and  following  and  applying  White  v. 

1667,  note,  1668  and  note,  1669,  1672,  Hindley  L.  Bd.  of   H.,  L.  R.  10  Q.  B. 

note,  1673,  note.    So  where  city  sup-  219,  where  accident  caused  by  defec- 

tiies  gas.    Scott  v.  Manchester,  supra;  tive  grate  left  in  the  highwav,  and 

Western  Sav.  Soc.  v.  Philadelphia,  31  Borough  of  Bathurst  v.  Macphcrson, 

Pa.  St.   175;    Kibele  v.  Philadelphia,  L.  R.  4  App.  Cases,  256,  where  acci- 

105  Pa.  St.  41.    A  municipality  own-  dent  caus^  by  the  defective  state  of 

ing  and  controlling  a  wharf  and  charg-  a  barrel  drain  in  the  highwav,  were 

ing  tolls  for  its  v^e  is  bound  to  use  the  held  to  be  actionable.    Infra^  {§  1671, 

same  care  to  provide  appliances  that  1673,  note. 

an  individual  owner  would  be  bound        ^  Aldrich  v.  Tripp,  Treas.,  11  R.  I. 

to  use  imdcr  like  circumst.ances.    Man-  141.     The  water  commissioners  were 

hattan  Transportation  Co.  v.  Mayor,  elected  under  an  act  conferring  upon 

Ac,  37  Fed.  Rep.  160;    Philadelphia  the  city  of  Providence  (the  real  de- 

(k  R.  R.  Co.  V,  New  York,  38  Fed.  Kep.  fendant)  certain  powers  to  enable  it 

159;    Pittsburgh  v.  Grier,  22  Pa.  St.  to  bring  into  the  city  a  supply  of  pure 

54;    Schoonmsucer  v.  New  York,  167  water.    The  only  point  of  controversy 

Fed.  Rep.  975;    Willey  v.  Allegheny,  was  whether  the  water  commissioners 

118  Pa.  St.  490;   Allegheny  v.  Cainp-  were  the  agents  or  servants  of  the  city,  it 

bell  (measure  of  duty),   107  Pa.  St.  appearing  that  they  were  elected  and 

630.     AnU,  §§  274,  1665.  paid  by  the  city,  but  derived  their 

The    defendants,    an    incorporated  authority  from  an  act  of  the  legbla- 

local   board,    having   charge   of   both  ture,  ana  after  their  election  were  not, 

water  supply  and  highways,  fixed  the  in  all  respects,  under  the  control  of 

iron  cover  of  a  valve  connected  with  the  city.    It  was  held  that  they  were 

the  water  main  in  the  highway,  in  a  the  agents  of  the  city,  and  the  case 


2906  MUNICIPAL  CORPORATIONS  §  1668 

§  1668  (983).  Same  Subject;  Author's  Coneloiioiui.  —  The 
author  is  of  the  opinion  that  the  American  cases  fully  support  the 
doctrine  above  laid  down  in  §  1666.  Possibly  the  English  cases  have 
not  gone  quite  so  far.  It  is  certain,  however,  that  the  doctrine  stated 
in  §  1666  has  the  uniform  sanction  of  the  American  and  of  the 
English  courts.  It  b  maintained  by  a  learned  American  judge  that 
the  English  cases  referred  to  in  his  instructive  and  useful  opinion 
below  given,  go  no  further  than  to  assert  that  there  is  an  implied 
liability  only  where  the  duty  imposed  upon  a  municipality  is  of  such 
a  nature  as  is  ordinarily  performed  by  trading  or  private  corpora- 
tions, and  does  not  exist  where  the  duty  b  imposed  solely  for  the 
benefit  of  the  public,  without  any  consideration  or  emolument  re- 
ceived by  the  corporation.^    However  thb  may  be,  the  American 

was  considered  as  fallins  within  the  thus  in  the  nature  of  a  trading  cor- 

grinciple  of  Bailey  v.  New  York,  3  poration.'    Scott  v.  Manchester,  1  H. 

[ill  (N.  Y.),  531  {post,  i  1669,  not€),  &  N.  59;  s.  c.  2  H.  &  N.  204;  Coe  v. 

and  the  class  of  cases  to  which  that  Wise,    5   B.    &   S.  440,    475.     [Ankj 

case  belong:    and  was  distinguished  §  1666.] 

from  ButtncK  v.  Lowell,  1  Allen,  172;  "In  another  case,  the  defendants 
antey  §  1656;  Hafford  v.  New  Bedford,  were  held  liable  for  a  personal  injury 
16  Gray,  297;  anUf  |  1660;  Wheeler  suffered  from  the  negligent  and  dan- 
V.  Cincinnati,  19  Ohio  St.  19;  ante,  aeroua  construction  of  machines  in  toashr 
§  1660,  where  it  is  held  that  members  houses  which  they  had  been  authorized 
of  the  fire  department  are  public  and  by  statute  to  erect,  and  for  the  use  of 
not  corporate  officers,  although  ap-  which  the  plaintiff  and  other  persons 
pK)intcd  and  paid  by  the  city  corpora-  using  the  same  paid  them  compensa- 
tion. See  ante,  §  1655,  note;  post,  tion.  Cowley  t^.  Sunderland  BQr.,  6 
§  1672,  note.  H.  &  N.  565. 

1  AnU,  §  1642;  post,  §§  1673,  1674.        "The  House  of  Lords,  affirmingihe 

The  leading  English  decisions  on  the  judgments  in  the  Exchequer  Chamber 

subject  of  the  implied  liability  of  mur  and   reversing   the   judf^ent   of   the 

nicipal  corporations  for  tortious  injuries  Court   of   Exchequer,    held   that   the 

causing  damage  to  others,  and  the  rea-  members  of  the  town  council  of  Ldver- 

sons  on  which  they  rest  are  thus  stated  pool   and  their  successors,   who  had 

by  Gray,  C.  J.,  in  his  learned  opinion,  been  formed  by  acts  of   Parliament 

in   Hill  V.  Boston,   referred  to,  ante,  into  a  corporation  by  the  style  of  The 

§  1642:  Trustees    of    the    Liverpool    Docks 

"A  mumcipal  corporation,  empow-  (Mersey  Docks  v.  Gibbs,  L.  R.  1  H.  L 

ered  by  act  of  Parliament  to  construct  93;  r.  c.  11  H.  L.  686,  given  in  full  in 

gas-works,  and  to  supply  the  gas  upon  1    Thompson    on    Negligence,    581). 

such  terms  as  might  be  agreed  upon  were  liable  for  an  injury  to  a  tfessa 

with  the  persons  supplied,  and  to  sell  from  a  hank  of  mud  which  had  been 

and  dispose  of  the  coKe,  and  to  apply  negligently  suffered  to  remain  in  the 

the  surplus  profits  to  the  improvement  docks.     That  case  has  been  so  often 

of  the  town,  was  held  liable  for  a  per-  relied  on  by  American  courts,  as  ex- 

sonal  injury  caused  by  the  negligence  tending  the  liability  of  municipal  cor- 

of  a  workman  employed  b^  the  cor-  porations  to  private  action,  that  it  is 

poration  to  lay  tne  gas-pipes.     But  important  to  consider  the  substance  of 

the  reason  of  that  decision  as  declared  the  acts  of  Parliament  bv  which  the 

by    Cockbum,    C.    J.,    delivering   the  corporation    was    created,     and    the 

judgment  in  the  Exchequer  Chamber,  grounds    upon    which    the    deciaon 

was   that   Hhc   corporation   and   the  proceeded. 

township    derive    a   profit    from    the        "The  effect  of  those  acts  of  Parlia- 

carrj-ing  on  of  the  works,'  or,  as  he  ment,  as  defined  by  Blackburn,  J.,  in 

afterwards  said,  'the  defendants  were  delivering  the  opinion  of  the  judges, 
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cases,  especially  those  relating  to  liability  in  damages  for  defective 
streets,  and  for  negligence  in  the  performance  of  corporate  duties  of 

which  was  approved  by  the  House  of  we  thmk  they  are  responsible  in  an 
Lords,  was  that  the  dock  trustees  were  action.' 

empowered  to  make  and  maintain  ''IntheHouseofLords^  the  grounds 
docks  and  warehouses  which  were  to  of  the  decision  were  that  m  every  case 
he  open  to  the  use  of  the  publiCf  paying  the  liability  of  a  body  created  by 
dock  rates  for  the  tise  of  the  docks^  and  statute  must  be  determined  upon  a 
warehouse  rates  for  the  use  of  the  ware-  true  interpretation  of  the  statute 
houses;  the  same  accommodation  under  which  it  b  created;  that  cor- 
and  the  same  services  were  to  be  sup-  porations  formed  for  trading  and 
plied  to  those  using  the  docks  and  the  other  profitable  purposes,  though  act- 
warehouses  respectively  that  would  ing  without  reward  to  themselves,  yet 
have  been  supplied  by  any  ordinary  in  their  very  nature  are  substitutions 
dock  and  warehouse  proprietors  to  on  a  large  scale  for  individual  cnter- 
their  customers;  powers  were  given  to  prise,  and,  in  the  absence  of  anything 
the  trustees  from  time  to  time  to  close  m  the  statutes  wMch  create  such  cor- 
the  docks  for  the  purpose  of  cleansing  pK>rations  showing  a  contrary  inten- 
and  repair;  the  revenues  were  to  be  tion  in  the  le^lature.  the  true  rule  of 
applied  in  the  first  instance  to  making  construction  is  that  tne  legislature  in- 
and  maintaining  the  docks,  and  pay-  tended  that  the  liability  of  corpora- 
ing  all  the  charges  and  expenses  in-  tions  thus  substituted  for  individuals 
curred  in  carrying  into  execution,  or  should,  to  the  extent  of  their  corporate 
under  or  in  conseauencc  of,  the  acts  funds,  be  coextensive  with  that  im- 
of  Parliament,  and  the  interest,  and  posed  bv  the  general  law  on  the  owners 
ultimately  the  principal,  of  a  large  of  similar  works:  and  the  House  of 
debt  secured  bv  the  dock  rates;  and  Lords  had  already  decided  (Jones  v. 
when  it  was  all  paid  off,  the  trustees  Mersey  Docks,  11  H.  L.  Cas.  443) 
were  reauired  to  lower  the  rates  as  far  that  the  trustees  of  the  Liverpool 
as  could  be  done,  leaving  sufficient  Docks  were  liable  to  pay  poor  rates 
for  defraying  all  charges  of  manage-  as  occupiers  of  the  docks,  for  the  very 
ment  and  other  concerns  of  the  docks,  reason  that  they  did  not  occupy  as 
and  of  improving,  repairing,  and  main-  servants  of  the  public  or  government, 
tainin^  the  same,  and  of  carrying  into  ''Lord  Chancellor  Cranworth^  after 
execution  the  provisions  of  the  acts  of  saying  that  the  fact  that  those  in 
Parliament.  whom  the  docks  were  vested  did  not 

"In  delivering  judgment  in  the  Ex-  collect  tolls  for  their  own  profit,  but 
chequer  Chamber,  Coleridgey  J.,  said:  merely  as  trustees  for  the  benefit  of 
'In  the  case  of  Lancaster  Canal  Co.  v,  the  public,  made  no  difference  in  prin- 
Pamaby  (11  A.  &  E.  222),  the  defend-  ciple  in  respect  to  their  liability,  added: 
ants  would  have  been  responsible  'It  would  be  a  strange  distinction  to 
under  such  circumstances  if  they  had  persons  coming  with  their  ships  to 
had  a  beneficial  interest  in  the  tolls  (Merent  ports  of  this  country,  tnat  in 
when  received;  and  we  do  not  think  some  ports,  if  they  sustain  damage  by 
the  principle  of  that  decision  inap-  the  negligence  of  those  who  have  the 
plicable  because  the  defendants  in  management  of  the  docks,  the^  will  be 
the  present  case  received  the  tolls  as  entitl^  to  compensation,  and  m  others 
trustees.  The  dutv,  in  our  opinion,  b  they  will  not;  such  a  distinction  aris- 
equally  cast  on  those  who  have  the  ing,  not  from  any  visible  difference  in 
receipt  of  the  tolls  and  the  possession  the  docks  themselves,  but  from  some 
and  management  of  the  dock  vested  municipal  difference  in  the  constitu- 
in  them,  to  forbear  from  keeping  it  tion  of  the  bodies  by  whom  the  docks 
open    for    the    public    use    of    every  are  managed.' 

one  who  chooses  to  navigate  it  "The  earliest  and  the  most  im- 
on  payment  of  the  toUs^  when  they  portant  of  the  modem  English  cases 
know  it  cannot  be  navigated  with-  on  this  subject  is  Henley  v.  ^  Lyme 
out  danger,  whether  the  tolls  are  Regis,  —  decided  successively  in  the 
received  for  a  beneficial  or  for  a  Court  of  Common  Pleas^  5  Bing.  91 ; 
fiduciary  purpose^  and  for  the  con-  3  Mo.  &  P.  278;  in  the  King's  Bench, 
sequences    of    this    breach   of    duty  3  B.  &  Ad.  77;   and  in  the  House  ol 
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an  absolute  or  ministerial  nature  (as  distinguished  from  State  or 
public  duties),  have,  as  elsewhere  shown  in  thb  work,  declared  and 
enforced  against  municipal  corporations  proper  (in  distinction  from 
qiia^  corporations)  a  measure  of  liability  greater  than  that  which 
is  thus  claimed  to  be  the  limit  of  such  liability  so  far  as  it  is  recog- 
nized by  the  existing  judgments  of  the  English  courts.^  The  general 
result  of  the  American  cases  is  stated  in  the  sections  of  the  text 
above  mentioned,  and  in  those  referred  to  in  the  notes  to  this 
section. 

§  1669  (984).  Liability  of  City  of  New  York  as  Owner  of  Groton 
Water  Works;  New  York  ▼.  Bailey.  —  The  city  of  New  York,  as  the 
owner  of  a  dam  on  the  Croton  River,  situate^fupon  lands  the  title  to 
which  was  in  the  city,  and  being  part  of  the  works  built  to  supply 
the  city  and  its  inhabitants  with  pure  water,  was,  after  great  consid- 
eration, held  liable,  though  the  dam  was  constructed  at  the  instance 
and  exj)ense  of  the  city,  by  water  commissioners  appointed  by  the 
State,  and  not  by  or  under  the  control  of  the  city  authorities,  to  an 
action  for  injuries  sustained  by  a  third  person  in  consequence  of  the 
dam  (which  was  negligently  and  unskilfully  built)  being  carried 
away  by  a  freshet.^ 

Lords,  2  CI.  &  Fin.  331;  8  Bligh  N.  R.  Bench,  delivered  by  Lord  TerUerden; 

690;    1  Ring.  N.  C.  222;    1  Scott,  29.  and  in  the  opinion  of  the  judges,  de- 

This  is  the  case  which  has  been  most  livered  by  Park,  J.,  in  the  House  of 

often  cited  in  this  country  to  ^tab-  Lords,  and  afl&rmed  by  the  judgment 

lish  the  general  doctrine  that  a  mu-  of  that  house.'' 

nicipal  corporation,  required  by  law  to  *  AntCf   §§   109,    1638-1646,    1655- 

construct  and  keep  in  repair  highways,  1667,  pasty  §|  1689,  1690,  1713,  1714, 

buildings,    or    public    works  Tor   the  and   cases   cited,    and   comments  on 

benefit  of  the  public^  is  liable  to  an  Hill  v.  Boston,  122  Mass.  344;  Lidex, 

action  for  negligence  m  such  construe-  tit.  County;  Quasi  Corporations.    Neg- 

tion  or  repair,  whereby  the  plaintiff  licence    of    Quasi     Corporations,     1 

suffers  special  injury.     But  the  de-  Thomps.  Neg.,  chap.  xv.  pp.  575-624. 

cision  affirmed  no  such  general  doc-  where  the  cases  of  Russell  v.  Men  oi 

trine.    The  corporation  of  Lyme  was  Devon,  2  Term  Rep.   661,  667,  and 

held   liable   to   a   private   action   for  Mersey  Docks  Cases.  L.  R.  1  H.  L. 

damages    suffered    by    reason    of   its  Cas.  93  are  reprintea  in  full  and  an- 

neglect    to    repair    certain    sea-walls,  notated.      Negligence    of    Municipal 

upon  the  ground  that  the  roytd  charter,  Corporations,  2  Thomps.  Neg.,  chap, 

wnich  had  been  accepted  by  the  cor-  xvi.  pp.  625-806,  where  several  lead- 

poration,  manifested  an  intention  to  ing  American  cases  are  reprinted  and 

render  the  corporation  liable  to  such  usefully  annotated. 

suits:     because    the    charter    showed  *  New  York  v.  Bailey,  in  Court  of 

that*  the  duty  to  make  such  repairs  Errors,  2  Denio  (N.  V.),  433;    same 

was  the  conoition  and  consideration  case,    names    reversed,    in    Supreme 

upon     which     the     corijoration    was  Court,  3  Hill  (N.  Y.),  531;   reprinted 

granted    certain    franchises    and    ao-  2  Thomps.  Neg.  652.    While  there  was 

(quitted  of  certain  rents.    This  is  dis-  no  doubt  in  the  opinion  of  the  Supreme 

tinctly  stated  in  the  judgment  of  the  Court,  and  comparatively  little  m  the 

Court  of  Common  Pleas,  delivered  by  Court  of  Errors,   that  the  city  was 

Best,   C.   J.;    in   that  of  the  King^  liable,   there  was  much  diversity  of 
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§  1670.  Public  ntllitiet;  Idabilltj  for  Negligence  in  Confltructdng 
and  Maintaining  Waterworka,  (Ha  and  Electric  Light  Planta,  Ac.  — 
We  have  already  discussed  the  subject  of  the  liability  of  a  munici- 
pal corporation  for  its  failure  to  furnish  a  sufficient  supply  of  water 

opinion  as  to  the  ground  of  the  lii^  an  act  of  municipal  eovemment,  and 

bility.     The  Supreme  Court  (3  Hill,  that  the  city  was  held  liable  on  account 

9upra)  makes  the  case  turn  upon  the  of  its  legal  personality,  and  its  rcspon- 

question  ''whether  the  water  conmiis-  sibility  as  such  for  the  negligent  acts 

sioners,  charged  with  the  immediate  of  its  agents  and  officers  in  the  execu- 

supcrintendence  and  execution  of  the  tion  of  their  duties.     See  Fleming  v, 

work,  stand  in  the  relation  of  agents  Suspension  Bridge,  92  N.  Y.  368,  and 

deputed  bv  the  city  to  perform  this  the  observations  of  Huntf  J.,  on  this 

duty."     They  hold  that  the  citjr,  by  case,  in  Barnes  v.  District  of  Columbia, 

voluntarily  accepting  the  benefits  of  91  U.  S.  540,  552.    It  was  followed  in 

the  acts,  by  approving  the  plan  of  Aldrich  v.  Tripp,  11  R.  I.  141;  noted 

the  commissioners,  and  by  instruct-  antct  §  1667,  note.     It  is  commented 

ing  them  to  proceed  ^ith  the  execution  on  by  SaraentfJ.j  in  Wright  v.  Hol- 

of  the  work,  adopted  and  constituted  brook,  52  N.  H.  120;   suproy  §  1655, 

the  conunissioners  the  aoents  of  the  note.     See  also  Baltimore  v,  Merry- 

city;    and  therefore,  on  the  principle  man,  86  Md.  584. 
of  respondeat  superior,  it  was  liable  for        In  Philadelphia  v.  Collins,  68  Pa. 

their  neglect  and  want  of  skill  in  the  St.   106,  the  city  was  held  liable  in 

erection  of  the  dam.    In  the  Court  of  damages  to  the  owner  of  a  boat  for 

Errors  (2  Denio,  above  cited).  Chan-  wron^ully,  during  a  severe  drought, 

cellor  WaliDorth  doubted  this  basis  of  withdrawing  water  from  the  Schuylkill 

the    defendant's    liability,    and    said:  to  supply  the  Fairmount  Waten^orks, 

"It  b  upon  the  ground  that  the  dam  to  such  an  extent  as  to  prevent  boats 

was  the  property  of  the  city  corpora-  from  navi|;ating  the  river, 
tion.  ana  that  such  corporation  was        There  is  no  liability  on  part  of  the 

legally  boimd  to  see  that  its  corporate  city  as  owner  of  the  Croton  Aqueduct 

property  was  not  used  by  any  one  so  for  injuries  from  defects  in  the  lateral 

as  to  become  noxious  to  the  occupiers  service  pipes  inserted  by  consumers  of 

on  the  river  below,  that  the  judgment  water  mto  the  mains.     Tcrrv  v.  New 

(of  the  Supreme  Court]  in  the  case  York,  8  Bosw.  (N.  Y.)  594;  Treadwell 

must  be  sustained,  if  it  can  be  sus-  v.  New  York,  1  Dalv  (N.  Y.),   123. 

tained  at  all.    And  upon  that  ^und.  Sec  Cowley  v.  Sunderland,  6  H.  &  N. 

though,  I  confess,  with  some  hesitation,  565  (noticed  supra,  §  1668,  note),  as 

I  shiul  assent  to  the  affirmance  of  the  to  the  liability  of  a  municipal  corix)ra- 

judgment  of  the  court  below."    It  was  tion  for  injuries  caused  by  the  unsafe 

affirmed  by  nineteen  members  agiunst  condition  of  its  property.     Commis- 

four;    but  as  the  most  of  them  do-  sioners  were  appointed  to  build  a  city 

livered  no  opinions,  the  exact  grounds  hall  according  to  certain  i)lans,  with 

of  the  affirmance  cannot  be  Kno^Ti.  power   to   employ   agents   and   mjike 

We  do  not  doubt  that  Chancellor  WaU  contracts.     By  one  of  the  contracts 

worth* 8  position  is  sound,  and  it  seems  thev  were  to  furnish,  at  the  site  of  the 

to  us  equally  clear  that  the  view  of  building,    centres    for    brick    arches, 

the  Supreme  Court,   that  the  water  They  put  the  centres  in  place,  and 

commissioners  became  the  agents  of  one  of  them,  being  insecurely  fixed, 

the  city  by  adoption,  is  correct.    On  fell  and  killea  a  laborer.    The  city  was 

both  ^imds  the  Uability  of  the  city  held    liable.      McCaughey    i;.    Provi- 

was    mdubitable,     and    would    now  denr^,  12  R.  I.  449;    infrOf  §§  1671, 

(1911)    not   be   seriously    questioned  1672. 

anywhere.  Denio,  C.  J.,  in  Darling-  A  city  is  not  relieved  from  liability 
ton  V.  New  York,  31  N.  Y.  164,  for  its  negligence  in  conncM'tion  with 
200,  speaking  of  Bailey  v.  Mayor,  saj's  the  construction  of  a  clam  on  the 
that  the  Court  of  Errors  subst^ntiaUy  poimd  that  the  supplying  of  water 
repudiated  the  view  of  the  Supreme  is  a  governmental  function.  South- 
Court,  which  affirmed  the  enterprise  east  v.  New  York,  96  App.  Div.  598, 
of  furnishing  the  city  with  water  to  be  noted  infra,  §  1670. 
a  private  work,  as  distinguished  from 
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to  protect  the  property  of  the  inhabitants  of  the  dty  against  de- 
struction from  fire.^  We  elsewhere  discuss  the  responsibility  of  the 
city  for  the  acts  and  negligence  of  members  of  its  fire  department  in 
extinguishing  or  attempting  to  extinguish  fires.^  We  have  there 
pointed  out  that  inasmuch  as  these  are  regarded  as  strictly  govern- 
mental functions,  the  city  is  not,  generally  at  least,  liable  for  the 
negligence  or  wrongful  acts  of  its  officers  or  agents.  But  with  these 
exceptions,  it  would  seem  to  be  the  general  rule  that  in  construct- 
ing and  maintaining  waterworks  and  water  mains  and  distributing 
pipes,  and  in  constructing  and  maintaining  a  gas  or  electric  light 
plant,  with  the  usual  mains  and  distributing  pipes,  or  poles  and 
wires,  a  city,  in  matters  other  than  those  above  mentioned,  ads 
in  its  private  and  corporate  capacity,  and  is  liable  for  the  negligence 
of  its  officers  and  agents  to  the  employees  of  the  city  and  to  other 
persons  who  suffer  damage  from  such  negligence.' 

^  Ante,  §  1340,  where  the  cases  are  for  fire  protection  but  also  for  profiiy  the 

collated  and  fully  discussed.    See  also  city  becomes  liable  for  damages  due  to 

Terrell  v.  Louisville  Water  Co.,  127  Ky.  its  negligence.     Chicago  v.  Selz,  202 

77  (fire  cisterns  out  of  repair) ;  Green-  III.  545;  lUce  v.  St.  Louis,  165  Mo. 
ville  Water  Co.  v.  Beckham  (Tex.  Civ.  636;  Dunstan  v.  New  York,  91  N.  Y. 
App.),  118  S.  W.  Rep.  889.  App.   Div.   355.     In  some  instances 

'  Ante,  §  1660.  wnere  the  water  system  is  used  for 

'  See  ante^  §  1303  and  cases  there  private  purposes,  as  well  as  in  cod- 

cit«d.     Sec  m  addition,  Hourigan  v,  nection  with  the  fire  department,  the 

Norwich,   77    Conn.   358     (city    em-  city  has  been  held  liable  for  negligence 

ployee  injured);    Augusta  v.  Mackey,  in  the  former  use  only  and  free  from 

113  Ga.  64;    Roberts  v.  St.  Mary  s,  liability  in  the  latter.    Judson  v.  Win- 

78  Kan.  707  (city  employee  injurwi);  sted,  80  Conn.  384;  Piper  v.  Madison, 
Henderson   v.    Young,   119  Ky.   224;  140  Wis.  311. 

Lynch  t;.  Springfield,  174  Mass.  430  In  Pennsylvania,  it  has  been  held 
(negligence  of  driver  of  water  de-  that  the  fact  that  the  city  used  eledric 
partment  wagon) ;  St.  Germain  v.  wires  in  connection  with  its  police  and 
F^l  River,  177  Mass.  550;  Dammann  fire  departments  did  not  exempt  it 
V.  St.  Louis,  152  Mo.  186;  Bullmaster  from  liability  for  negligence  in  con- 
V.  St.  Joseph,  70  Mo.  App.  60;  Boothe  r.  nection  therewith.  Herron  v,  Pitta- 
Fulton,  85  Mo.  App.  16;  Messersmith  burg,  204  Pa.  509;  Emery  v,  Phila- 
V.  Buffalo,  138  N.  Y.  App.  Div.  427  delphia.  208  Pa.  492. 
(defective  work  of  city  employee  in  in  Alabama,  it  has  been  held  that 
making  connection  with  water  main),  if  the  municipality  has  no  statutory 
But  in  Brink  v.  Grand  Rapids,  144  authority,  either  express  or  by  neces- 
Mich.  472,  it  was  held  that  where  the  sary  implication,  to  midntain  an  eleo- 
city  maintained  a  fire  hydrant  solely  trie  lighting  plant,  it  is  not  under  any 
as  a  part  of  its  fire  system,  it  was  not  liability  for  the  negligence  of  its  officers 
liable  for  injuries  resulting  from  the  in   coimection   with  a   lifting  plant 

Elaintiff's   horse    taking   fnght   while  constructed    and    maintamed    by  it. 

remen  were  flushing  the  hydrant  to  Posey  v.  North  Birmingham,  154  Ala. 

remove  obstructions  m  it,  on  the  prin-  511.    A  city  owning  an  electric  light- 

ciple  that  where  the  city  maintains  a  ing  plant  b  not  responsible  to  a  mere 

water   plant   solely   for   extinguishing  licensee  upon  the  premises  where  wires 

fires,  it  performs  a  governmental  duty  belonging  to  the  city  are  located,  for 

and  is  exempt  from  implied  liability  injuries  sustained  by  that  person  in 

.  for  negligence.      See  also    Aschoff  v.  consequence  of  the  cfefective  condition 

'  Evansville,    34    Ind.    App.    25.      But  of  the  wires.    The  fact  that  the  licen- 

where  the  water  system  is  used  not  only  see  is  an  officer  of  the  city  does  not 
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Thus,  in  the  case  of  mumcipal  electric  light  works,  the  city  is  under 
obligation  to  exercise  reasonable  care  in  constructing  and  maintain- 
ing its  poles  and  wires  in  the  public  streets  and  on  private  property, 
and  if  any  person  is  injiu^  through  the  neglect  of  the  city  or  its 
officers,  agents,  or  employees  in  that  respect,  the  city  is  liable  in 
damages.^  Similarly,  a  city  is  liable  to  travellers  upon  the  city  streets 
for  injuries  sustained  by  coming  in  contact  with  fallen  wires  which 
are  charged  with  electricity.  This  liability  has,  in  some  cases,  been 
sustained  not  only  on  the  ground  of  negligence  of  the  city  in  main- 
taining its  electric  light  wires,  but  also  on  the  ground  of  its  neglect  of 
its  duty  to  maintain  the  streets  in  a  safe  condition.^  Similarly,  in 
the  case  of  waterworks,  it  has  been  held  that  a  city  is  liable  if  it  neg- 
ligently constructs  a  dam  or  reservoir,  or  neglects  to  keep  it  in  suf- 
ficient repair,  in  consequence  whereof  the  dam  or  reservoir  wall  gives 
way,  damaging  adjoining  lands.'    So,  too,  a  city  is  liable  for  negli- 

create  any  liabilit^r  if  he  b  not  charged  Thomas  v.  Somerset  (Ky.)i  97  S.  W. 

with  any  duty  with  reference  to  the  Rep.    420    (injury    to   servant   of   a 

maintenance  of   the  electric   hditing  consumer). 

plant.    Greenville  v,  Pitts,  102  Tex.  1.  *  Palestme  v.  Siler,   225  111.   630; 

*  Posey  V.  North  Birmingham,  154  8.  c.  138  111.  App.  309  (electric  light 

Ala.  511;    Richmond    v.  Lincoln,  167  wire  in  street):  Twist  v.  Rochester,  37 

Ind.  468;    Henderson  v.  Young,   119  N.  Y.  App.  Div.  307,  aflf'd  165  N.  Y. 

Ky.  224;    Dickinson  v.  Boston,   188  619  (broken  telephone   wire   charged 

Mass.   595   (falling  of  defective  lamp  from  trolley  wire) ;  Fisher  v.  New  Bern, 

post);    Yazoo   City   v.   Burchett,   89  140  N.  Car.  506  (broken  electric  liriit 

Miss.  700;    Bullmaster  v,  St.  Joseph,  wire):    Herron  v.  Pittsburg,  204  Pa. 

70   Mo.    App.   60   (unsafe  place   for  509  (police    telephone  wire);    Emery 

ctiy  employee  to  work).    The  degree  v.  Philadelphia,  208   Pa.  492  (broken 

of  care  required  of  those  using  elec-  fire  alarm  wire).    A  city  is  liable  for 

tricity  should  be  commensurate  with  negligently  allowing  a  live  wire  to  re- 

tfae   danger.     Palestine   v.   Siler,   225  mam  in  a  path  across  private  property, 

111.    630,    8.    c.    128    111.    App.    309.  causing  the  death  of  one  licensed  to 

A  city    owning    an    electric  lighting  travel  m  such  path.    Davoust  v.  Ala- 

Elant  owes  the  duty  to  the  owners  of  meda.  149  Cal.  69.  A  traveller  on 
uildings,  its  servants,  employees,  and  horseback  can  recover  for  injuries  sus- 
any  one  else  who  may  have  a  legal  ri^ht  tained  from  a  shock  due  to  a  sagging 
to  go  upon  the  premises,  to  exercise  wire  across  a  street.  Eaton  v.  Weiscr, 
proper  care  in  maintaining  the  wires  12  Idaho,  544.  City  held  liable  to  a 
on  the  premises.  Greenville  v.  Pitts,  trainman  standing  on  top  of  a  frei^t 
102  Tex.  1.  car  who  was  injured  by  a  sagging  wire. 
An  owner  of  private  property  may  Todd  v.  Crete,  79  Neb.  671.  Where 
recover  for  injuries  due  to  a  live  wire  the  city  has  police  supervision  over  all 
which  fell  on  his  property  from  a  wires  in  the  city  streets  and  their  ad- 
pole  in  the  adjacent  street.  Aiken  v.  lustment  and  reflation,  it  has  been 
Columbus,  167  Ind.  139.  City  held  held  liable  for  injuries  to  a  traveller  in 
liable  for  negligence  in  failing  to  see  the  street,  for  neglect  of  this  duty,  even 
that  its  electric  light  wires  were  prop-  though  the  wires  do  not  belong  to  the 
erly  insulated,  in  consequence  whereof  city.  Mooney  v.  Luzerne,  186  Pa.  161. 
linemen  of  telephone  and  other  com-  •  Bailey  ».  New  York,  3  Hill  (N.Y.), 
panics  received  injuries  by  coming  in  531,  noted  suma  (unskilfully  con- 
contact  therewith.  Hodgins  v.  Bay  structed  dam);  New  York  v.  Bailey,  2 
City.  156  Mich.  687;  Yazoo  City  v.  Denio  (N.  Y.),  433;  Southeast  r.  jJew  . 
Birchett,  89  Miss.  700;  Danville  v,  York,  96  N.  Y.  App.  Div.  598  (poorly 
Thornton,    110   Va.    541.     See   also  constructed  dam).  In  this  last  case,  the 
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gence  in  maintaining  its  pipes  and  mains  in  the  dty  streets  and  for 
the  leakage  resulting  therefrom,  flooding  abutting  premises  and 
causing  damage/  or  rendering  the  highway  unsafe.*  So  also,  the 
city  is  liable  for  defects  or  obstructions  in  highways,  both  within  and 
outside  the  city  limits,  resulting  from  the  negligent  or  wrongful  acts 
of  its  agents  or  employees  in  constructing  or  removing  its  pipes  or 
mains.'  The  fact  that  a  city  has  statutory  avihorUy  to  construct  and 
maintain  a  pumping  station  or  an  electric  light  plant  does  not  justify 
it  in  so  constructing  or  maintaining  it  as  to  cause  a  nuisance  inter- 
fering with  the  use  of  adjoining  property;  and  if  it  so  constructs  or 
maintains  it  as  to  cause  such  nuisance,  it  b  liable  to  the  owner  of 
the  adjoining  property  in  damages.^ 

court  held  that  although  in  supplying  the  construction  of  its  waterwoi^ 
water  to  its  inhabitants  a  city  is  acting  In  Baker  v.  North  East  Borough,  151 
in  a  governmental  capacity,  it  wiU  Pa.  2^^  the  court  held  that  if  the  facts 
nevertheless  be  liable  for  the  collapse  show  a  noisy  escape  of  water  from  a 
of  a  dam,  as  the  property  injured  there-  water  pipe  in  a  manner  calculated  to 
by  is  protected  by  the  constitutional  frighten  ordinarily  gentle  and  road- 
provision  against  the  taking  of  prop-  worthy  horses,  and  which  does  so 
erty  without  just  compensation.  In  frighten  them,  such  facts  are  evidence 
this  connection  see  Gordon  v.  Silver  of  negligence  for  which  the  city  is 
Creek^  127  N.  Y.  App.  Div.  888,  aff'd  liable.  So  in  Winona  i;.  Botzet,  169 
197  N.  Y.  509.  Fed.  Rep.  321,  where  the  city  in  oper- 

In  Minnesota^  the  rule  is  that  a  ating  its  waterworks  plant  used  a 
party  who  for  his  own  profit  keeps  on  shrill  whistle  which  frigntened  horses 
nis  premises  anything  not  naturally  travelling  on  a  bridge  near  by,  the  city 
belonjpng  there,  the  natural  tendency  was  helduable  for  the  rd^lting  damage, 
of  which  is  to  become  a  nuisance  and  on  the  sround  that  it  failed  to  use 
to  become  mischievous  if  it  escapes,  is  reasonable  care  to  keep  the  bridge 
liable  if  it  escapes,  without  proof  of  reasonably  safe  for  travel, 
neghgence,  for  all  damages  directly  '  Augusta  v,  Mackey.  113  Ga.  64 
resulting  therefrom.  Hence  a  party  (injury  due  to  negligently  filled  ditch 
injured  by  the  collapse  of  a  dam  need  outsicle  of  city  limits) ;  Fox  v.  Chelsea, 
not  prove  negligence  of  the  city .  Wiltse  171  Mass.  297  (ditch  left  open).  The 
V.  lied  Wing,  99  Minn.  255.  nut  of  a  hydrant  projecting  into  the 

*  Chicago  V.  Selz,  202  III.  545;  highway  is  a  defect  for  whicn  the  city 
Dammann  v,  St.  Louis,  152  Mo.  186;  mav  be  liable.  St.  Germain  v.  Fall 
Rice  V.  St.  Louis,  165  Mo.  636:  Boothe  River,  177  Mass.  550. 
i;.  Fulton,  85  Mo.  App.  16;  Jenney  v,  *  Morton  v.  New  York,  140  "N.  Y. 
Brooklvn,  120  N.  Y.  164;  Dunstan  v.  207  (noise  and  vibration  of  pumping 
New  York,  91  N.  Y.  App.  Div.  355;  engine):  Gordon  v.  Silver  Creek,  127 
Kelsey  v.  New  York,  123  N.  Y.  App.  N.  Y.  App.  Div.  888,  aff'd  197  N.  Y. 
Div.  381;  Messersmith  v.  Buffalo.  138  509  (smoke  nuisance).  In  Boothe  v. 
N.  Y.  App.  Div.  427;  Esburg  Cigar  Fulton,  85  Mo.  App.  16,  the  city  main- 
Co.  t;.  Portland,  34  Oreg.  282;  Kumsey  tained  an  electric  light  and  water  plant 
V.  Philadelphia.  171  Pa.  63;  Piper  v,  adjoining  a  private  residence,  and  it 
Madison,  140  Wis.  311.  was  held  liable  for  a  nuisance  created 

^  Hand  v.  Brookline,  126  Mass.  324.  by  the  overflow  of  water  and  by  smoke, 
Water  escaping  from  the  city  mains  dust,  cinders,  steam,  vapor,  and  noises, 
undermined  and  washed  away  the  A  city  in  maintaining  waterworks  is 
earth  under  a  highway,  causing  a  horse  responsible  if  it  creates  a  malarial 
to  break  through  and  be  injured,  nuisance  by  damming  a  stream  and 
There  was  no  defect  in  the  hifi^hway  overflowing  private  lands.  Ennis  v. 
and  no  omission  to  keep  the  highway  Gilder,  32  Tex.  Civ.  App.  351.  Where 
in  ropair.  The  action  was  pustained  a  city  in  conducting  its  waterworks 
for  neglect  on  the  part  of  the  city  in  takes  so  much  water  from  a  navigable 
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§  1671  (985).  LUbilitj  as  Property  Owner.  —  Upon  similar 
grounds,  municipal  corporations  are  liable  for  the  improper  manage^ 
ment  and  use  of  their  property,^  to  the  same  extent  and  in  the  same 
manner  as  private  corporations  and  natural  persons.^  Unless  act- 
stream  80  88  to  render  the  latter  un-  a  private  owner  might,  it  is  liable,  to 
navigable,  the  city  can  be  held  respon-  the  same  extent  as  he  would  be,  for 
Bible  for  dama^  resulting  from  the  negligence  in  the  management  or  use 
interference  with  shipping.  Phila-  of  such  property  to  the  injuiy  of  others, 
delphia  v.  Gilmartin,  71  Pa.  140.  Thayer  v,  Boston,  19  Pick.  (Mass.)  511; 

But    in    cases   of    injury    through  Oliver  v,  Worcester,  102  Mass.  489. 

flooding  or  otherwise^  mere  proof  of  '*  The  distinction  between  acts  done 

the  damage  done  will   not  m  itself  by  a  city  in  dischaive  of  a  public  duty, 

justify  a  recovery  against  the  city;  it  and  acts  done  for  what  has  been  called, 

must  be  shown  that  the  city  omitted  by  way  of  distinction,  its  private  ad- 

a  duty,  that  it  failed  to  use  reasonable  vanta^    or    emolument,     has    been 

care  to  sec  that  the  work  was  properlv  clearly  point<Kl  out  b^  tnree  enunent 

done.    Jenney  v.  Brooklyn,  120  N.  x .  judges,  while  sitting  in  the  supreme 

164;  Kelsey  v.  New  York,  123  N.  Y.  courts  of  their  respective  States,  who 

App.  Div.  381;   Baker  v.  North  East  have  since  acquired  a  wider  reputa- 

Borough,  151  Pa.  234.     Whether  the  tion  in  the  Supreme  Court  of  the  Union, 

city  was  liable  for  failure  to  guard  the  and  by  the  late  Chief  Justice  of  £ng- 

entrance  into  a  conduit  maintained  by  land.    NeUon.  C.  J.,  in  Bsdley  v.  New 

it  as  part  of  its  waterworks  system,  York,  3  Hill  (N.  Y.),  531,  539;  Strong, 

and  so  situated  as  to  be  easily  acccs-  J.,    in   Western   Sav.    Fund   Soc.    v, 

sible  and  of  such  a  nature  as  to  be  Philadelphia,   31   Pa.   St.    185,   189." 

alluring  to  children,   held  under  the  Per  Gray^  C.  J.,  in  Hill  v.  Boston,  122 

evidence  to  be  a  question  for  the  jurv.  Mass.  344,  359;  supra,  §{  16^,  1655, 

Brown  v.  Salt  Lake  City,  33  Utah,  222.  1668;  arUe,  §  109,  and  cases  there  cited; 

In  Bennett  v.  Mt.  Vernon,  124  Iowa,  post,  §  1673. 

537,  the  court  held  that  the  town  had  *  Worden    v.    New    Bedford,    131 

lawful  authority  to  lay  water  mains  in  Mass.  23;    Perkins  v.  Lawrence.  136 

the  street,  and  if  in  the  prosecution  of  Mass.  305;  Waldron  v.  Haverhill,  143 

that  enterprise  it  became  necessary  to  Mass.  582;    Mackey  v,  Vicksburg^  64 

destroy  private  drains^  the  case,  in  the  Miss.  777  (injury  to  child  caus^  by 

absence  of  negligence,  is  one  of  damnum  falling  into  an  excavation  made  by  the 

absque  injuria.  city  on  private  property  under  ita  con- 

'  See  ante,  chap.  xxi.  on  Corporate  trol) ;  Carrington  v.  St.  Louis,  89  Mo. 

Property;  Cowley  t;.  Sunderlana  Bor.,  208  (accident  in  police  station);  Row- 

6  H.  &  N.  5Go,  noted  supra,  §  16G8,  land   v,    Kalamazoo,    49    Mich.    553; 

note;  Denver  v.  Porter,  126  Fed.  Rep.  Pekin    v.    McMahon,    154    111.    141; 

288;   Moulton  v.  Scarborough,  71  Me.  Johnson  v.  Somendlle^  195  Mass.  370; 

267  (injury  by  animal  on  poor  farm);  Briegel  v,  Philadelphia.  135  Pa.  451, 

Hannon  v.  St.  Louis  County,  62  Mo.  459,  quoting  text;   liboy  v.  Portland, 

313   (county  laying  waterpipes  on  its  105   Me.   370;    Brown  v.  Salt   Lake 

own  proiK'rty),   notod  in/ra,   §   1G73;  City,  33  Utah,  222,  citing  text;   Clark 

Brown  v.  Atlanta,  66  Ga.  71.  where  v.   Manchester.   62  N.   H.   577,   579. 

it  was  h(4d  that  in  suits  for  damages  City  held  not  liable  for  death  of  child 

caused    by    tlie    overflow    from    city  by  falling  into  reservoir,  being  under 

waterworl^s  the  law  is  the  same  as  in  no  duty  to  a  trespasser  to  imtke  it^ 

case  of  damages  from  mill-dams.    See  premises  safe.     Ritz  v.  Wheeling,  45 

also  Millers  v.  Augusta,  63  Ga.  772.  W.  Va.  262.  265,  citing  text.    See  also 

Even  under  the  restricted  view  of  the  Clark  v.  Manchester,  62  N.  H.  577; 

liability    of     municipal    corporations  Grindley   v.    McKechnie,    163    Mass. 

which  prevails  in  Massachusetts,  it  is  494;   Clark  v.  Richmond,  83  Va.  355. 

admitted  that  ''where  a  city  holds  and  A  city  is  not  bound  to  improve  its 

deals  u^ith  property  as  its  own,  not  m  the  property    acouired   by   it   for   public 

discharge  of  a  public  duty,  nor  for  the  purposes  in  the  absence  of  any  statu- 

direct  an- 1  immediate  use  of  the  public,  tory  obligation   to  so  do,   nor  is  it 

b:it  for  its  own  benefit,  by  receiving  bound  to  exercise  any  degree  of  care 

rents  or  otherwise,  in  the  same  way  as  in   its   maintenance   oefore  improve- 
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ing  under  some  valid  special  legislative  authority,  they  must,  like 
individuals,  use  their  own  so  as  not  to  injure  that  which  belongs 
to  another,  or  unjustly  or  improperly  invade  private  rights.  Thus 
they  may  erect  a  building  for  corporate  purposes,  but  if  in  so  do- 
ing they  should  place  its  foundations  in  such  a  manner  as  to  cause 
water  to  flow  back  on  private  owners,  the  latter  would  have  their 
action  for  the  damage,  the  same  as  if  the  injury  had  been  caused  by 
an  individual.^  Similarly,  a  municipal  corporation,  vrith  control  cf 
a  public  common,  traversed  by  foot-paths  on  which  the  public  may 
rightfully  travel,  is  liable  to  a  common-law  action  for  damages 
caused  by  a  dangerous  and  ungtuirded  excavation  made  by  the  corpora^ 
turn  for  its  own  purposes  in  the  ground  adjoining  one  of  the  paths,  to 
a  person  walking  thereon,  and  who  was  at  the  time  using  due  care.* 

ment  beyond  the  degree  required  of  sl  to  supply  Uaelf  vrith  watery  purchased 
private  owner  of  property  similarly  land  trom  the  plsdntiff,  and  built 
situated.  Further,  as  to  bare  licensees,  thereon  a  reservoir,  from  which  water 
a  city  is  under  no  obligation  either  to  percolated  throuj^  the  soil  and  in- 
make  private  property  safe  or  keep  it  jured  the  plaintiff's  adjoining  lands, 
in  a  safe  condition.  Hence^  where  the  corporation  is  liable  for  the  dam- 
jthe  city  of  New  York  acquired  for  ages.  Wilson  v.  New  Bedford,  108 
(park  purposes  a  pier  which  had  not  Mass.  26.  So  also  where  a  town  has 
\oeen  opened  to  public  use  and  per-  power  to  erect  a  market-house  it  must 
mitted  it  to  remain  in  a  dilapidated  manage  and  maintidn  it  in  a  proper 
condition,  the  city  is  not  liable  in  manner  and  with  a  just  regard  to  the 
damages  for  the  death  of  a  person  rights  of  the  owners  of  the  adjacent 
who  disembarked  thereon  and  fell  property.  Suffolk  v.  Parker,  79  Va. 
throu^  a  hole  therein  before  the  pier  660. 

had  been  improved  and  dedicated  to  Nuisances,  and  power  of  municipal 
the  use  for  which  it  was  acquired,  corporation  to  prevent  and  abate,  oee 
Birch  V.  New  York  City,  190  N.  Y.  ante,  §S  684,  688;  post,  §§  1132,  1586; 
397,  rev'g  121  N.  Y.  App.  Div.  395.  People  v.  Albany,  11  Wend.  (N.  Y.) 
^  Eastman  v.  Meredith,  36  N.  H.  539  (no  power  to  destrov  a  work  [a 
284,  per  Perley,  C.  J.  Text  cited  and  bulkheadj  authorized  by  law,  because 
approved.  Cumberland  v.  Willison,  injurious  to  the  public  health);  Hart 
50  Md.  138;  Bailey  v.  New  York,  3  i;.  Albany,  9  Wend.  (N.  Y.)  571,  aff'g 
Hill  (N.  Y.),  531, 541,  per  NeUon,  C.  J.;  b.  c.  3  Paige  (N.  Y.),  213;  Denning  v. 
Thayer  v.  Boston,  19  Pick.  (Mass.)  51 1 ;  Roome,  6  Wend.  (N.  Y.)  651 ;  Wetmore 
Rhodes  v.  Cleveland,  10  Ohio,  159;  v.  Tracy,  14  Wend.  (N.  Y.)  250;  Roch- 
Lacour  v.  New  York,  3  Duer  (N.  Y.),  ester  v.  Collins,  12  Barb.  (N.  Y.)  559; 
406;  Browcr  v.  New  York,  3  Barb.  Ray  v.  Lynes  (blacksmith  shop),  10 
(N.  Y.)  254:  Treadwell  v.  New  York,  Ala.  63.  A  municipal  corporation  is 
1  Daly  (N.  Y.),  123:  Rochester  White  not  liable  as  for  misfeasance  in  esctend- 
Lead  Company  v.  Rochester,  3  N.  Y.  injg  the  bounds  of  one  of  its  streets  by 
463;  Harper  v.  Milwaukee,  30  Wis.  widening  it,  thereby  bringing  an  ex- 
365.  In  Weet  v.  Brockport,  16  N.  Y.  istin^  nuisance  withm  the  street  limits. 
161,  172,  Mr.  Justice  Sdden,  referring  Larkm  v.  Saginaw  County,  11  Mich, 
to  Rochester  White  Lead  Company  v.  88;  Pontiac  v.  Carter,  32  Mich.  164; 
Rochester,  just  cited,  says:  ''The  re-  Detroit  v.  Beekman,  34  Mich.  125; 
covery  rested  upon  the  obvious^  prin-  Tiansing  v.  Toolan,  37  Mich.  152.  In- 
ciple  that  a  municipal  corporation  is  dex,  tit.  Nuisances. 
no  more  exempt  from  liabiuty  in  case  *  Oliver  v.  Worcester.  102  Mass. 
it  creates  a  nuisance,  either  public  or  489,  499.  The  principle  is  tersely 
private,  than  an  individual. '  Post,  stated  by  Hoar.  jT,  lb.  496;  and  the 
|§  1731-1747.  So  on  the  principle  in  authorities  citea  by  Gray,  J.,  Tb.  499. 
the  text  where  a  municipal  corporation^  It  was  considered  to  be  an  act  done  by 
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So  in  a  case  in  whicti  it  appeared  that  a  city  corporation  was  the 
owner  of  a  marketrhouse,  the  stalls  of  which  it  rented,  but  in  front 
of  which  there  was  a  pavement  or  open  passage,  which  it  seems  was 
mider  the  control  of  the  city  and  not  of  its  lessees;  in  the  pavement 
there  was  a  dangerous  hole  in  front  of  one  of  the  stalls,  into  which 
the  plaintiff,  while  attending  the  market,  fell  and  was  injured.  The 
court  considered  the  market-house  to  be  the  private  property  of  the 
corporation,  that  it  was  its  duty  to  keep  it  in  a  safe  condition,  and 
that  it  was  liable  for  any  injury  happening  to  individuals  in  conse- 
quence of  its  neglect  to  perform  this  duty.^ 

§  1672  (985  a).  Same  Subject;  Impure  Water  in  free  Public  Well 
in  Street.  —  The  doctrine  of  the  preceding  section  does  not  extend 
so  far  as  to  make  a  city  liable  for  sickness  or  death  caused  hy  drink- 
ing  impure  waterfront  a  free  pvblic  well,  established  and  maintained 
by  its  authority  in  one  of  the  streets,  and  in  which  it  had  placed  a 
pump  for  public  use,  the  impurity  being  the  result  of  contamina- 
tion from  the  soil  through  which  the  water  percolated,  and  the 
city  having  no  notice  of  its  condition.  No  liability  in  such  case 
arises  upon  the  theory  that  the  city  has,  by  its  acts,  invited  the 
public  to  use  the  water,  and,  for  that  reason,  is  bound  to  know  its 
quality,  and  to  assure  its  wholesomeness  while  it  maintains  the 
pump.*  Whether  the  city  would  have  been  liable  on  the  ground  of 
negligence  if  it  had  known  of  the  unwholesomeness  of  the  water 

the  city  in  its  private,  as  distinguished  after  the  plaintifiF,  who  was  pasdng  on 

from  its  vvhlic  character,     Worden  v.  the  sidewalk,  stepped  u]Don  it,  and  it 

New  Bedtord,  131  Mass.  23;  Sheehan  gave  way,  and  she  was  injured.    It  was 

c;.  Boston,  171  Mass.  296;    Barthold  held  that  the  city  was  not^  under  the 

V.  Philadelphia,   154   Pa.    109;    post,  circumstances,    liable.      Littlefield    v, 

i  1717,  note;  §  1727,  note.  Norwich,  40  Conn.  406;    Shcarm.  & 

^  Savannah  v.  CuUens,  38  Ga.  334;  Red.  Neg.  (4th  ed.)  $  369. 
supra,  i  1666,  and  note;  post^  §§  1717,  *  Danaher  v.  Brooklyn,  51  Hun 
1727,  and  notes.  See  also  O'Dwyer  v.  (N.  Y.),  563,  aff'd  119  N.  Y.  241. 
Northern  Market  Co.,  24  App.  D.  C.  This  novel  case  also  decided  that  the 
81;  Barron  v.  Detroit,  94  Mich.  601;  uncommunicated  knowledge  of  the 
Flori  V,  St.  Louis,  69  Mo.  341.  A  paa-  health  department  of  the  city  of 
sageway  from  a  sidewalk  in  a  city  mto  Brooklyn  was  not  imputable  to  the 
the  basement  of  a  building  was  pro-  city,  and  the  case  was  distinguished 
tected  by  a  removable  iron  grating,  from  those  cases  in  which  a  city  is 
covered  with  boards,  the  iron-work  held  liable  for  nuisances  and  injuries  to 
being  fitted  to  the  opening  in  such  a  private  property  as  a  direct  result  of 
way  that  it  could  not  be  left  in  an  in-  defective  sewers,  as  in  Seifert  v.  Brook- 
secure  condition,  except  bv  gross  care-  lyn,  101  N.  Y.  136  {post^  §{  1739, 
lessness.  After  oein^  in  this  condition  1745),  and  from  those  in  which  it  owns 
for  forty  years,  dunng  wluch  time  it  waterworks  and  supplies  water  for 
had  never  been  known  to  be  left  out  pay,  as  in  Milnes  v.  Huddersfield,  L. 
of  its  place,  the  passageway  was  used  K.  10  Q.  B.  Div.  125;  ante^  §§  1666, 
by  a  stranger,  who  dicTnot  replace  the  1667,  1668,  1671,  note, 
grating  properly;   and  a  few  tninutea 
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and  had  taken  no  measures  to  prevent  its  use  by  the  public  was 
not  decided;  but  the  liability  of  the  dty  in  such  a  case  on  the 
ground  that  it  created  and  maintained  a  public  nuisance  would 
not,  as  it  seems  to  us,  be  at  all  doubtful. 

§  1673  (986).  LUbUitj  as  Property  Owner  for  NegUgenoe.— 
Where  the  county  of  St.  Louis,  having,  originally  without  any 
legislative  authority,  purchased  property  and  erected  thereon  a  county 
insane  asylum  (which  was  afterwards  recognized  by  the  legislature 
as  an  asylum  for  the  county),  with  a  view  to  supply  the  building 
with  water,  dug  on  its  grounds  a  deep  trench,  the  sides  of  which, 
in  consequence  of  negligently  omitting  properly  to  support  them, 
fell  in  and  injiu^  one  of  the  workmen,  it  was  held  liable  for  the 
injury,  although  there  was  no  statute  making  counties  responsible 
for  the  neglect  or  wrongful  acts  of  its  officers  or  agents.^ 

Other  iUustratUms  of  municipal  liability,  on  the  general  ground 
stated  in  the  three  preceding  sections,  are  given  in  the  note.^ 

1  Hannon  v.  St.  LouIb  County,  62  anothery  it  b  liable  to  an  action  of  tort, 

Mo.  313.     The  question  arose  on  a  to  the  same  extent  that  any  oonwrft- 

demurrer  to  the  complaint  based  on  tion  or  individual  would  be  liable  for 

the  nound  that  ''a  county  is  a  political  doing  similar  acts.    Anthony  v.  Adams, 

subdiviaion  of  the  State,  ana  not  a  1   Met.   (Mass.)  284,  285;   Lawrence 

body  corporate  either  pnvate  or  mu-  v.  Fairhaven,  5  Gray,  110;   Perry  r. 

nicipal,  and  therefore  not  liable  for  the  Worcester,   6   Gray,   544;    Parker  r. 

laches  or  misconduct  of  its  servants  or  Lowell,    11    Gray,    353;     \IMieeler  r 

employees,''  unless  there  is  a  statute  Worcester,    10    Allen    (Mass.),   591; 

creating    such    liability.      The    court  McGraw  v.  District  of  Columbia,  3 

held  the  county  liable,  regarding  the  D.  C.  App.  405;  Wilson  v.  Macon,  88 

case  as  within  the  principle  of  Bailey  Ga.  455;  Blake  v.  Pontiac,  49  111.  App. 

p.  New  York,  3  Hill  (N.  Y.),  531.  2  543;   New  Kiowa  v.  Craven,  46  Kan. 

Denioi  433,  and  the  doctrine  of  Bigelow  114;  Gullikson  v.  McDonald,  62  Minn. 

F.  Randolph,   14  Grav  (Mass.),  541,  278;  Llrich  v.  St.  Louis,  112  Mo.  138; 

the   county   ha\nng    (with   legislative  Robertson   v.    New   York,   7   N.  Y. 

permission,  but  not  in  consequence  of  Misc.  645;    Shields  v.  Durham,  US 

a    legislative    conmiand)    voluntarily  N.  Car.  450;  p<»<,  §  1731.    So  if  a  dty, 

assumed  a  special  duty  or  undertak-  by  its  agents,   without  authority  of 

ing.    The  case  is  peculiar,  and  on  the  law,  makes  or  empties  a  common  sewr 

whole,  perhaps,   rightly  decided,   the  upon  the  property  of  another  to  his  w- 

main  doubt  wnich  exists  being  one  jury,  it  is  liable  to  him  in  an  action  of 
which  arises  from  the  character  of  the  tort.    Merrimac  River  Canal  Prop.  f. 

undertaking  or   duty   assumed,   viz.,  Lowell,    7    Gray,    223;     Hildreth  r. 

the  care  of  the  insane,  wluch  in  its  Lowell,  11  Gray  (Mass.),  345;  Haskell 

nature  is  rather  public  than  municipal  v.  New  Bedford,   lOS  Mass.  208;  2 

or  local.    See  Perkins  v.  Lawrence,  136  Thomps.  Neg.  751,  and  cases;   pod, 

Mass.  305;  ante,  §  1640,  and  note.  {  1739.    But  in  some  cases,  the  cause 

*  Postf  §§   1717,   1727,  and  notes,  of  action  is  not  neglect  in  the  perform* 

**  If  a  city  or  town,''  says  Chief  Justice  anoe  of  a  corporate  duty,  rendering  a 

Gray  (Hill  r.  Boston,  122  Mass.  344,  public  work  unfit  for  the  purposes  tor 

358,  '*  negligently  constructs  or  main-  which  it  is  intended,  but  it  is  Uie  doing 

tains  the  bridges  or  culverts  in  a  highr  of  a  wrongful  act,  causing  a  direct  in- 

uay  across  a  navigable  river  or  a  naitural  jury  to  the  property'  of  another,  out- 

uxitcr-conrsc,  $o  as  to  cause  the  water  to  side  the  limits  of  the  public  work." 

fiow  back  upon  and  injure  the  land  of  Child  v.  Boston,  4  AUen  (Mass.),  41; 
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Consequential  Damages  from  Public  Improvements. 

§  1674  (987).  Not  Liable  for  ConBequential  Damigas  of  Authorized 
▲eta.  —  The  rule  is  well  settled,  and  has,  as  we  shall  see  in  the 
course  of  the  present  chapter,  very  extensive  application  to  the  acts 
of  municipal  corporations,  viz.,  that  such  a  corporation,  when  it 
confines  itself  within  the  limits  of  its  power  and  jurisdiction,  is  not 
liable  to  an  action  for  consequential  damages  to  private  property  or 
persons  (unless  it  be  given  by  special  constitutional  provision  or 
by  statute),  where  the  act  complained  of  was  done  by  it  or  its  oflS- 
cers  under  and  pursuant  to  authority  conferred  by  a  valid  act  of  the 
legislature,  and  there  has  been  no  want  of  reasonable  care  or  want 

Emery  v.  Lowell,  104  Mass.  13;  Merri-  against    the    trustees   of   a   turnpike 
field  V.  Worcester,  110  Mass.  216.  road,  for  so  negligently  constructing 

The  implied  liability  of  a  city  in  and  keeping  catchjnls  by  the  side  of  the 
Massachusetts  for  injuries  to  frnoaie  roadf  and  cutting  outlets  into  the  ad- 
propertyf  caused  by  neglect  in  the  con'  joining  land,  that  the  water,  thereby 
stniction  or  repair  of  sewers,  is  declared  collected  and  poured  off,  flowed  into 
to  rest  upon  the  ground  that  the  sewers,  and  drowned  the  plaintiff's  colliery, 
when  built  under  permissive  authority  Whitehouse  v.  Fellowes.  10  C.  B.  (n.  s.) 
from  the  legislature,  became  the  prop-  765.  So  where  a  public  board  au- 
erty  of  the  city.  Hill  v.  Boston,  supra;  thorized  to  construct  sewers,  but  wluch 
infra,  §  1742.  The  learned  judge  in  in  excess  of  its  authority  had  made  an 
Hill  V.  Boston  thus  refers  to  some  re-  obstruction  which  was  a  public  nui- 
cent  English  cases,  which  are  regarded  sance  in  the  bed  of  a  navis^lc  river, 
by  him  as  based  upon  the  same  was  held  liable  to  one  whose  vessel 
principle:  suffered  injury  thereby.    Brownlow  v, 

"An  action  was  brought  agsdnst  a  Metropolitan  Bd.  of  Works,  13  C.  B. 
local  board  of  health  by  a  person  in-  {n.  s.)  768,  and  16  C.  B.  (n.  b.)  546. 
jured  by  treading  uvon  a  grating  in  the  These  cases  fall  within  the  principles 
highway,  which  haa  been  put  there  to  established  in  Massachusetts  (Haskell 
drain  the  water  into  a  common  sewer,  v.  New  Bedford,  108  Mass.  2bS,  and 
White  V.  Hindley  L.  B.  of  H.,  L.  R.  10  similar  decisions;  s.  p.  Cumberland  v. 
Q.  B.  219.  [Noted  supra,  $  1666,  WUlison.  50  Md.  138),  in  which,  by  a 
note.]  Blackburn,  J.,  referred  to  wrongful  act,  a  direct  injury  was  done 
Gibson  v.  Preston  and  Parsons  v.  St.  to  the  plaintiff's  property  beyond  the 
Matthew's  Vestry,  L.  R.  3  C.  P.  56,  lawful  hmits  of  the  public  works." 
as  establishing  that  the  defendants  Defendant  city  as  the  owner  of  gas- 
would  not  be  liable  for  non-repair  of  works  hud  down  a  gas  main  which,  by 
the  highway;  and  they  were  held  reason  of  the  rotting  of  a  wooden  plug, 
liable  only  as  otmers  of  the  sewer,  of  permitted  the  gas  to  escape  into  the 
which  the  court  considered  the  grating  municipal  sewer.  The  gas  found  its 
to  be  a  part,  and  which  had  been  left  way  through  this  sewer  into  a  drain 
in  a  dangerous  condition  for  six  months,  connected  with  the  plaintiff's  house, 
The  case  was  thus  brought  within  the  in  which  it  accumulated  in  great  quan- 
rule  which  governed  the  decisions  in  tities,  and  finally  exploded  fromigni- 
Massachusetts,  Child  v,  Boston,  4  tion  at  the  kitchen  range.  It  was  held 
Allen  (Mass.),  41*  Emery  v.  Lowell,  that  the  city  would  be  liable  if  its  au- 
104  Mass.  13."  Further  as  to  sewers  thorities  had  notice  of  the  defect  in  the 
and  drains,  jxw^,  §§  1665.  1742-1746;  sewer  or  gas  main,  or  might  have  dis- 
Shcarm.  &  Red.  Neg.  (4tn  ed.)  §  287.  covered  the  defect  by  the  exercise  of 
and  cases;  2  Thomps.  Neg.  750,  and  proper  and  reasonable  dUigence.  Kibele 
cases.  i;.  Philadelphia,  105  Pa.  St.  41. 

"In  another  case  the  action  was 
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of  reasonable  skill  in  the  execution  of  the  power,  although  the 
same  act,  if  done  without  legislative  sanction,  would  be  actionable.' 

1  Callender    v.    Marah,     1    Rck.  son  on  Torts,  pp.  725,  727,  where  the 
(Mass.)  418;    North  Transp.    Co.  of  following  obeervations  of  Walson,  B., 
Ohio  V.  Chicago,  99  U.  S.  635,  noted  are  quoted:  "Powers  given  b^r  statute 
infra,  §  1683;  Radcliff's  Ex.  v.  Brook-  are  not  to  be  used  to  the  peril  of  the 
lyn,  4  N.  Y.  195;    Bellinger  v.  New  lives  or  limbs  of  the  queen  s  subjects. 
York  Cent.  R.  Co.,  23  N.  Y.  42;  Pon-  They  are  to  be  exercised  reasonably, 
tiac  t;.  Carter,  32  Mich.  164:  Detroit  v.  and  with  due  care,  so  as  not  by  negu- 
Beckman,  34  Mich.  125;  Cumberland  sence   to   cause   oimgers  to  others." 
V,  Willison,   50  Md.   138,   approving  Manley  v,  St.  Heleirs  Canal  k  Ry. 
text;    Rounds  v,  Mumford,  2  R.  I.  Co.  (canal-bridge  over  highway),  2  H. 
154;   Sprague  v.  Worcester,  13  Gray,  &  N.  840;   Scott  v.  Manchester,  2  H. 
193;   Bennett  v.  New  Orleans,  14  La.  &  N.  204.    A  city  celebrating  a  holi- 
An.   120;    Amcricus  v,   Eldridge,   64  day    under    authority    of    a    general 
Ga.  524;    Rign^  v.  Chicago,  102  111.  statute,  held  not  liable  for  peraoiml 
64;   Snvder  v.  Kockport,  6  Ind.  237;  injuries  resulting  from   the  neifligent 
supra,  §  1647;    Perry  v.  Worcester,  6  discharge  of  JirexDorks  by  its  servanU. 
Gray,   544;    Flagg  v,   Worcester,    13  Tindley    v,    Salem,    137    Mass.    171 
Gray,    601,    605,    per    Merrick,    J.:  (noted  anU,  \  1647);  infra,  §§  1684- 
Koontz  V.   District  of  Columbia,  24  1686,   1742-1747.     See  further  as  to 
App.  D.  C.  59;  Augusta  v.  Little,  115  displays  and  exhibitions  by  the  city 
Ga.  124;    Chicago  v,  Webb,  102  HI.  and  others,  post,  §  1703.    There  is  a 
App.  232;    Home  Conveyance  Co.  9.  civil  liability  for  injuries  to  adjoining 
Roanoke,   91    Va.   52;     British   Cast  property  arising  from  a  n^road  corn- 
Plate  (Ik>.  V,  Meredith,  4  T.  R.  794;  pany  not  usin^  proper  caution  in  mak- 
Whitehouse    v.    Fellowes,    10    C.    B.  mg  openings  m  embankment  author- 
(n.  b.)  779;   Mersey  Docks  Cases,  11  ized  by  statute.     Lawrence  v.  Great 
H.  of  L.  C.  687,  713,  714  (noted  supra.  Northern  R.  Co.,  16  Q.  B.  643,  653; 
§  1668,  note),  per  Blackburn,  J.,  who.  Add.   on  Torts   (4th  Eng.  ed.)  737, 
speaking  of  this  subject,   says:    "II  and  cases  cited.    The  same  principle 
the  legidature  directs  or  authorizes  the  asserted   by   the   Supreme   Court  of 
doing  of  a  particular  thing,  the  doing  Missouri,   McCormick  v.  Kansas  C^ty, 
of  it   cannot   be   wrongful.  .  .  .  But  St.  J.  &  C.  B.  R.  R.  Co.,  57  Mo.  433. 
though  the  legislature  has  authorized  Wagner,  J.,  76.  p.  437,  seems  to  admit 
the  execution  of  the  works,  it  does  not  that  a  less  stnngent  rule  applies  to 
thereby  exempt  those  authorized  to  municipal    corporations    in    repairing 
make  them  from  the  obligation  to  use  streets.    A  city  is  not  liable  for  dam- 
reasonable  care  that,  in  making  them,  ages  done  to  real  estate  by  the  occupa- 
no  unnecessary  damage  shall  be  done.''  tion  of  the  street  upon  which  it  frontd, 
The   distinction   is   between   damage  for  a  railroad,  with  its  permission,  im- 
resulting  from  authorized  works,  where  less  the  damages  are  such  as  would 
the  legislative  authority  is  a  bar  to  an  not  have  resulted  if  the  road  had  been 
action  unless  given  by  statute,  and  properly    constructed    and    operated, 
damage  by  reason  of  the  work  being  Emerson  v.  Lexington,  69  \lo.  157; 
negligently    done,    as    to    which    the  Woodruff  v.  North  Bloomfield  Gravel 
remedy  of  the  party  injured  by  action  Co..   16  Fed.   Rep.   25;    Jennison  v. 
remains.     Geddis  v.  Bann  Reservoir,  Kirk,  98  U.  S.  461:    Coolev  Const 
L.  R.  3  App.  Cases,  455,  per  Black-  Lim.   (4  ed.)  253.    See  further,  post, 
6iirn,  J. -Bnnet;.  Great  Western  R.  Co.,  {§  1679,  1684-1686,  1731-1747. 
2  Best  &  S.  402,  411,  per  Cramp(on,  J.;        \\Tiere     a    mumcipal     corporation 
Shearm.  &  Red.  Ncg.  (4th  ed.)  §  283,  possesses  the  legal  authority  to  do  an 
collects  many  of  the  cases  on  this  sub-  act,  it  is  inmiaterial  to  inquire  into  iti 
ject;  2  Thomps.  Neg.  743,  and  cases,  motives  for  doin^  it,  and  erroneous  to 
Ante,  §  1145.    See  also  Hicks  v.  Dom,  make  its   liabihty   depend   upon  the 
42  N.  Y.  47;  post,  §§  1683,  1731-1747;  motives  with  which  the  act  was  done. 
ante,  §  1128.  Benjamin  v.  Wheeler,  8  Gray  (Mass.), 

The  subject  of  injuries  arising  from  409;     Philadelphia    v.    Randolph,    4 

the    negligent    execution    of    statutory  Watts  &  S.  (Pa.)  514  (stopping  water- 

powers  18  treated  in  chap.  xvi.  of  Addi-  course);  Chatfield  v,  Wilson,  28  Vt.  49; 
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§1675(988).  Same  Subject. — This  general  principle  is  well 
iUuetrated  by  an  important  case  in  Wisconsin  against  the  city  of 
Milwaukee,  in  which  the  plaintiff  sought  to  recover  damages  sus- 
tained by  reason  of  a  harbor  improvement  made  by  the  city  under 
special  avihority  from  the  legishiure.  There  was  no  allegation  that 
the  damages  were  the  result  of  negligence  or  want  of  care  in  mak- 
ing the  improvement;  but  the  recovery  was  sought  because  the 
effect  of  the  improvement  was  to  allow  the  waters  of  the  lake  to  be 
driven  by  the  wind  through  the  canal  or  channel  thus  artificially 
made  by  the  city  into  and  upon  the  lots  of  the  plaintiff  in  the 
vicinity,  causing  them  to  be  washed  away  and  rendered  insecure 
and  unfit  for  use.  But  the  court  decided  (applying  the  principle 
above  stated)  that  the  plaintiff's  action  could  not  be  maintained.^ 

infray  §  1677.  note;   2  Thomps.  Neg.  In  England  the  general  rule  is  that  no 

739,  1^^;   Montgomery  v,  Gilmer,  33  action  impliedly  lies  for  doing  what 

Ala.  116.  Parliament  has  authorized.     But  the 

It  was  held  that  a  conJbracUjT  under  coiurts  have  frequently  implied  a  con- 

the  State,  in  the  execution  of  the  work  of  dition  that  such  authorized  acts  must 

enlarging  a  canal  belonging  to  the  State,  be  done  without  negUgence,  and  with 

cannot  justify  the  commission  of  tres-  judgment  and  caution,  or  the  doer  will 

passes  upon  private  property.    It  was  be  Uable.    See  Pollock  on  Torts,  110- 

also  hela  that  the  casting  of  stone  and  115.      The    same    general    princip^les 

earth,  as  the  result  of  a  blast,  from  the  apply,  of  course,  in  this  country,  with 

bed  of  the  canal  upon  the  lands  of  an  tne  lunitation  that  here  the  legisla- 

adjoining  proprietor,  where  the  plain-  ture  cannot  authorize  acts  which  would 

tiff  was  lawfully  at  work,  and  which  in  otherwise  be  lawful,   if  thereb^r  anv 

falling  injured  him,  was  a  trespass  for  constitutional   provision  is  infringed, 

which  the  contractor  was  liable^   and  In  applying  the  qualification  to  the 

it  seems  to  have  been  the  opimon  of  generflil  rule  that  unless  the  power  be 

the  learned  judge  who  gave  the  judg-  exercised  with  judgment  ana  caution 

ment  of  the  court  that  he  was  hable,  an  action  will  he,  great  care  must  be 

although  the  blasting  was  done  with-  used  where  the  authorized  works  and 

out  ne^gence  on  his  part.     On  this  undertakings  are  not  for  profit  or  gain, 

last  pomt,  Folger,  J.,  aHier  comment-  but  are  constructed  bv  incorporated 

ing  on  several  previous  cases  decided  or  municipal   bodies   for   the   public 

in  New  York,  says:   **It  follows,  then,  good  or  convenience.    Postf  §§  1684- 

that  the  defendant  [the  contractor],  1686.     In  Connecticut,  it  is  held  that 

having  no  right  to  invade  the  [adjoin-  where   a  property   owner   is   injured 

ing]  premises,  which,  for  the  purposes  owing  to  the  negligent  repair  of  the 

of  this  case,  were  the  possession  of  the  hi^way  by  the  municipality,  which 

plaintiff,   it  matters  not  whether  or  suffers  water  from  a  heavy  rain  storm 

no  he  [the  defendant]  made  his  inva-  to  pass  into  and  upon  nis  premises 

sion  without  negligence."     Upon  the  causing   him   dainage,   the   injury  is 

facts  found  by  the  referee,  the  ques-  purely  consequent iiu  and  there  can  be 

tion  of  the  defendant's  liability,  irre-  no    recovery    therefor.      Salzman    v. 

spective  of  negligence  for  the  personal  New  Haven,  81  Conn.  389,  392;   cit- 

injury   to   the  plaintiff,    did   not,   it  ing  Judge  v.  Meriden.  38  Conn.  90; 

seems,  necesBarily  arise.    St.  Peter  v.  Bronson  v.  Wallingfora,  54  Conn.  513; 

Denison,  58  N.  Y.  416,  distinguishing  Byrne  v.  Farmington,  64  Conn.  367; 

Radcliff's  Ex.  v.  Brooklyn,  4  N.   Y.  Downs    v,    Ansonia,    73    Conn.    33; 

195.  Sisson  v.  Stonin^n,  73  Conn.  348; 

Questions  as  to  liability  for  damages  Rudnyai  v.  Harwmton,  79  Conn.  91. 
caused  by  or  incident  to  acts  and  unr        ^  Alexander  v.  Milwaukee,  16  Wis. 

dertakings    authorized    by    statute    are  247.    Cited  and  distinguished,  Petti- 

often  of  great  and  confessed  difficulty,  grew  v.  Evansville  (surface  water),  25 
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§  1676  (989).  CoDsaquentiAl  DftmAgM;  Chradat  and  Change  of 
Grades  in  Streeta.  —  In  connection  with  the  principle  just  men- 
tioned that  there  is  no  implied  or  conmion-Iaw  liability  for  doing 
with  proper  care  an  act  which  is  either  directed  or  authorized  by  a 
valid  statute,  may  be  noticed  the  power  of  municipal  corporations 
to  grade  and  to  change  the  established  grade  or  level  of  their  streets, 
though  the  exercise  of  the  power  may  be  injurious  to  the  adjoining 
property  owners.^  The  pubUc  nature  of  streets;  the  uses  to  which 
they  may  lawfuDy  be  put;  the  authority  of  the  l^islature  over 
them;  the  nature  of  the  rights  of  the  adjacent  proprietors,  of  the 
municipality,  and  of  the  public  with  respect  thereto;   and  of  the 

Wis.  223;  arUef  §  1129,  note;  post,  to  be  accomplished  by  grades  are 
S§  1683,  1732,  1733.  twofold:  (1)  draft,  and  (2)  drain- 
Referring  to  Alexanders.  Milwaukee,  age."  Per  ChamjAin,  J.,  in  Lamed  r. 
su-pra,  the  Supreme  Court  of  the  Briscoe,  62  Mich.  393;  Fuller  v.  At- 
United  States  observes  that  it  has  been  lanta,  66  Ga.  80;  2  Thomps.  Neg.  747, 
frequently  held  by  the  Supreme  Court  and  cases.  In  Iowa,  oy  statute, 
of  Wisconsin  and  elsewhere,  that  over-  owners  of  improved  property  are 
flowing  land  by  backinjg  water  upon  entitled  to  damages  for  cnapges  of 
it  was  a  "taking"  of  private  property  Krade.  Hempstead  v.  Des  Moines,  52 
within  the  meaning  of  the  constitu*  Iowa,  303;  Meyer  v.  Burlington,  52 
tional  provision  (post^  §  1679,  and  note).  Iowa,  560;  Conklin  v.  Keoki^  73 
and  that  "it  is  difficult  to  reconcile'*  Iowa,  343;  -post,  %  1677,  note,  miere 
Alexander  v.  Milwaukee  with  the  deci«  a  statuU  makes  a  city  uable  to  adjoin- 
sions  above  referred  to.  Punipelly  v»  ing  property  owners  for  damages 
Green  Bay  Co.,  13  Wall.  (U.  8.)  166,  caused  by  a  change  of  grade,  its  repeal 
180.  Undoubtedly  the  principle  on  will  not  take  away  their  right  to 
which  the  court  placed  Alexander  v,  damages  for  a  change  ordered  while  it 
Milwaukee  is  a  sound  one;  the  doubt  was  in  force.  Healey  v.  New  Haven, 
in  the  case  is  whether  the  plaintiff's  49  Conn.  394;  post,  §  1677,  note, 
land  was  not  ''taken"  in  such  a  sense  Text  quoted  and  approved  in  Meth- 
as  to  give  him  a  constitutional  right  odist  Episc.  Ch.  v.  Wyandotte,  31  Kan. 
to  compensation.  See  post,  §S  1677,  721.  oee  also  Heiser  v.  New  York, 
note,  1679,  and  note.  1683;  Ashley  v.  104  N.  Y.  68;  Healey  v.  New  Haven, 
Port  Huron,  35  Mich.  296;  Northern  47  Conn.  305.  In  Gray  v.  Knoxville, 
Transp.  Co.  of  Ohio  v.  Chicago,  99  U.  S.  85  Tenn.  99,  a  city  was  held  liable  for 
635;  noted  infra,  §  1683;  2  Thomps.  damages  caused  b^r  grading  a  street, 
Neg.  692,  743;  Shearm.  &  Red.  Neg.  S  hi  domg  which  plaintiff's  fences  were 
283.  What  is  a  "taking"  of  private  destroyed  and  his  land  overflowed  by 
property,  is  elsewhere  discussed  in  the  surface  water,  on  the  ground  that  the 
present  work.  See  post,  §{  1684-1686;  act  was  a  "taking"  of  private  property 
also  Index,  tit.  Eminent  Domain,  for  public  use;  post,  {§  1683-1686. 
Where  a  city  owned  the  bed  of  a  river  Lowering  the  face  of  the  street  a  few 
and  had  the  right  to  divert  and  sell  inches  to  improve  its  capacity,  without 
water  to  its  citizens,  it  was  held  not  to  changing  the  level  of  the  ciut),  is  pot 
be  liable  for  damages  to  private  prop-  such  a  change  of  grade  aft  will  entitle 
erty  caused  bv  a  sudden  and  unlooked  abutting  lot-owners  to  damages.  Coates 
for  flood.  Moore  v.  Los  Angeles,  72  v.  Dubuque,  68  lovra,  550.  A  cit^, 
Cal.  287.  as  against  the  owner  of  the  fee  in 
^  Ante,  §§  1674,  1675.  Infra,  §  the  street,  held  not  empowered  to 
1677,  and  cases,  1683-1686.  Cum-  authorize  its  contractor  tor  grading 
mings  V.  Dixon,  39  Mich.  269;  Koeppen  streets  to  remove  and  sell  stone,  the 
V.  Sedalia,  89  Mo.  App.  648;  Scott  v.  removal  of  which  was  not  necessary 
Marshall,  110  Mo.  App.  178;  Smith  v.  for  the  grading  and  improvement  of 
Boston  &  A.  R.  Co.,  99  App.  Div.  94;  the  street.  Rich  r.  Minneapolis,  37 
aff'd  181  N.  Y.  132.    "Tlie  objecta  Minn.  423.    Ante,  $  1149. 
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delegated  authority  of  munidpal  bodies  or  officers  to  improve  and 
graduate  them,  —  are  topics  which  have  been  considered  in  a 
former  chapter.^  In  view  of  the  nature  of  streets  as  there  ex- 
plained, and  of  that  control  over  them  which  of  right  belongs  to 
the  State,*  and  of  the  nature  of  the  ownership  of  lots  bounded 
thereon,  which  implies  subjection,  if  not  consent,  to  the  exercise 
and  determination  of  the  public  will  respecting  what  grades  or 
changes  in  the  grades  thereof  shall,  from  time  to  time,  be  found 
necessary,  and  what  other  improvements  thereon  or  therein  (within 
the  legitimate  purposes  of  streets')  shall  be  found  expedient,  it 
results,  we  think,  that  adjoining  property  owners  are  not  entitled, 
of  legal  right,  without  constitutional  or  statutory  aid,  to  compensa- 
tion for  damages  which  result  as  an  incident  or  consequence  of  the 
exercise  of  this  power  by  the  State,  or  the  municipality  by  delega- 
tion from  the  State. 

§  1677  (990).  No  Common-law  Liability  for  Consequential  Dam- 
ages for  Change  of  Grade.  —  Accordingly,  the  courts,  by  numerous 
decisions  in  most  of  the  States,  have  settled  the  doctrine  that  mu- 
nicipal corporations,  acting  under  authority  conferred  by  the  legis- 
lating to  make  and  repair,  or  to  grade,  level,  and  improve  streets^ 
they  keep  within  the  limits  of  the  street,  and  do  not  trespass  upon 
or  invade  private  property,  and  exercise  reasonable  care  and  skill  in 
the^ffofmahce  of  the  work  resolved  upon,  are  not  answerable  to 
the  adjoining  owner,  whose  lands  are  not  actually  taken,  trespassed 
upon,  or  invaded,  for  consequential  damages  to  his  premises,  unless 
there  is  a  provision  in  the  Constitution  of  the  State,  in  the  charter 
of  the  corporation,  or  in  some  statute,  creating  the  liability.*  There 
is  no  such  implied  or  common-law  liability,  even  though  in  grading 
and  levelling  the  street  a  portion  of  the  adjoining  lot,  in  consequence 
of  the  removal  of  its  natural  support,  falls  into  the  highway.'   And 

*  Chap.  ndv.  on  Streets,  oTite,  §  1120  *  Broadwell  v,  Kansas  City,  75  Mo. 
et  seq.  The  power  to  grade  is  a  con-  213.  approving  text.  Post,  §  1683; 
tinning  one,  Ante,  §51151, 1448.  "As  Snuth  v.  Alexandria,  33  Gratt.  (Va.) 
the  duty  of  keeping  the  street  in  repair  208;  WaUich  v.  Manitowoc,  57  Wis.  9; 
is  a  continuing  one,  so  is  the  potper  De  Lucca  v.  North  Little  Rock,  142 
necessary  to  perform  it."  Per  Grier,  Fed.  Rep.  597,603,  citing  text;  KhWrn 
J.;  Snuth  v.  Washington,  20  How.  v.  Utica,  37  N.  Y.  App.  Div.  272; 
(U.  S.)  135,  148.  Sauer  i;.  New  York,  206  U.  S.  636, 

"Gradinii/'   as   appUed   to   streets,  afif'g  180  N.  Y.  27;    8.  c.    90  N.  Y.J 
means  theu*  ''reduction  to  a  certain  App.  Div.  36;    Walish  v.  Milwaukee, 
degree  of  ascent  or  descent."    lb.,  per  95  Wis.  16;  Vanderlip  v.  Grand  Rapids, 
Grier,  J.  AnU,  §§  1145,  1447-1450.       73  Mich.  522,  527,  quoting  text. 

'  Ante,  i  1122  et  aeq.  '  Text    quoted    and    approved    in 

'  What  are  such  purposes.  Ante,  Methodist  Episc.  Ch.  v.  Wyandotte,  31 
ill61  et  aeq.  Kan.  721.    See  also  Moore  v,  Albany, 
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the  same  principle  applies,  and  the  like  freedom  from  implied  lia- 
bility exists,  if  the  street  be  embanked  or  raised  in  reducing  it  to 
the  grade  line,  so  as  to  cut  oflf  or  render  difficult  the  access  to  the 
adjacent  property.    And  this  is  so  although  the  grade  of  the  street 

has  been  before  established,  and  the  adjoining  property  owner  had 
erected  buildings  or  made  improvements  with  referenjce  to  such  grade} 

98  N.  Y.  396;  Reilly  v.  Ft.  Dodge,  118  act  done  for  the  purpose  of  repairing 

Iowa,  633;   People  v.  StillingB,  76  N.  a  highway." 

Y.  App.  Div.  143.    On  the  otner  hand  Where    after    damages    had    been 

if  the  grade  of  a  street  is  changed  awarded  under  an  accepted  order  for 

otherwise  than  as  authorized  by  law,  widening  a  street,  which  referred  to  a 

the  city  will  be  held  liable  for  injuries  certain  plan  as  snowing  the  "several 

caused  by  it.     Meinzer  v.  Racine,  68  locations  and  the    amounts    of  land 

Wis.  241;  Same  v.  Same,  70  Wis.  561.  taken  from  each  of  the  owners,"  the 

As,  for  example,  when  the  grade  is  grade  vxu  changed  by  another  order,  as 

changed  without  the  consent  of  the  shown  U{>on  a  certain  other  **  plan  and 

property  owners  or  of  some  proportion  profile,**  it  was  held  that  the  change 

thereof,    when    this    is    required    bv  was   an    independent   proceeding  for 

statute,   or   without   complying  with  which  a  land-owner  was  entitled  to 

other  precedent  or  necessary  statutory  additional  damages.    Lane  v.  Boston, 

conditions.    Crossett  v.  JanesviUe,  28  125  Mass.  519.    Compare  Cambridge 

Wis.    420;     Dore    v,    Milwaukee,    42  v,  Middlesex  County,  125  Mass.  519. 

Wis.  18;  Hill  v.  St.  Louis,  59  Mo.  412;  StatiUe  construed:   Plagg  v.  Worcester, 

Karat  v.  Stillwater  &  T.  F.  R.  Co.,  22  13  Gray,  601 ;  Snow  t;.  Provincetown, 

Minn.  118;    Lewis  Em.  Dom.  §  105.  109  Mass.  123;  Burr  v.  Leicester,  121 

Infra,    §§    1681,    1682;    Lafayette  v.  Mass.  241;  Ryan  v.  Boston,  118  Mass. 

Wortman,  107  Ind.  404.  248;    Wilbur  v.  Taunton,   123  Mass. 

»  Callenderp.  Marsh,  1  Pick.  (Mass.)  622;   Brady  v.  Fall  River,  121  Mass. 

418,  the  early  leading  American  case  on  262.    In  Snow  v.  Provincetown,  109 

this  subject,  and  where  the  Question  Mass.  123,  and  Lane  v,  Boston,  125 

was  examined  by  Parker,  C.  J.,  with  Mass.  519,  the  facts  were  these:  The 

characteristic  ability.    The  ground  of  streets  in  question  had  been  widened 

the  doctrine  is  thus  stated  by  him:  and  compensation  paid  for  such  widen- 

"Those  who  purchase  house-lots  bop-  ing  to  the  abutting  owners.     After- 

dering  upon  streets  are  supposed ,  to  wards  the  municipal  authorities  rais^ 

calculate  the  chance  of  such  elevations  the  grades  of  the  streets.     It  was  held 

and  reductions  as  the  increasing  popu-  that  for  such  changes  in  the  grades  the 

lation  of  a  city  may  require,  in  order  abutting  owners  were  entitl^  to  com- 

to  render  the  passage  to  and  from  the  p)eiisationj    that  the  two  proceedings 

several  parts  ot  it  sale  and  convenient;  were    entirely    independent    of    each 

and  as  their  purchase  is  always  volun-  other;   and  that  compensation  for  the 

tary,  they  may  indemnify  themselves  changes  in  grades  was  not  included  in 

in  the  price  of  the  lot  which  they  buy,  that  for  the  widening  of  the  streets. 

or  take  the  chance  of  future  improve-  Lewis  Em.  Dom.  §  209,  where  the  cases 

ments,  as  they  shall  see  fit.    They  are  are  digested. 

presumed  to  foresee  the  changes  which  An  owner  of  abutting  property  is 
public  necessity  or  convenience  may  presumed  to  know  what  the  establi^ed 
require."  1  Pick.  431.  The  doctrine  grade  of  the  street  was  when  he  pur- 
of  Callender  v.  Marsh,  1  Pick.  (Mass.)  chased  and  when  he  erected  improve- 
418,  has  been  very  generally  followed,  ments,  and  to  have  built  with  reference 
as  will  be  seen  by  the  cases  below  cited,  to  it.  Denver  v.  Vemia,  8  Colo.  399, 
In  Massachusetts,  Griggs  v,  Foote,  4  where  the  court  intimat.ed  that  the 
Allen,  195;  Brown  v.  Lowell,  8  Met.  city  could  be  held  liable  for  damages 
(Mass.)  172;  Benjamin  v.  Wheeler,  8  caused  by  its  neglect  to  reduce  a  street 
Gray,  409.  There  is  now  in  that  to  the  established  grade  for  a  long 
State  a  remedy  by  statute  giving  time  after  it  had  compelled  the  con- 
adjoining  owners  damages  ''by  reason  struction  of  a  sidewalk  seversJ  feet 
of  any  raising  or  lowering,  or  other  below  the  original  surface  of  the  street. 
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But  the  construction  by  a  city,  under  express  legislative  authority, 
of  a  levee  along  Front  Street  to  protect  the  city  against  inundation 

Where  the  city  engpineer  gave  to  a  lot-  ciple.    Sheann.  &  Red.  Neg.  (4th  ed.) 

owner,  upon  request,  a  grade  which  §  283,  note.    See,  also,  in  New  York, 

had  not  been  established  by  the  city,  People  v.  Green,  64  N.  Y.  606;    St. 

and  the  owner  improved  his  property  Peter  v,  Denison,  58  N.  Y.  416;  Graves 

with  reference  to  it,  the  court  held  that  v.  Otis,  2  Hill  (N.  Y.),  466;  Wilson  v. 

the  city  was  not  liable  for  damaf^es  New   York,    1    Denio   (N.   Y.),   595; 

caused  by  its  afterwards  establishing  Benedict  v.  Goit,  3  Barb.  459:   Fifth 

another    grade.     Mattingly    v.    Ply-  Street,  In  re,  17  Wend.  (N.  Y.)  667; 

mouth,  100  Ind.  545;   s.  p.    Waller  v.  Mills   v.    Brooklyn,    32    N.    Y.    489; 

Dubuque,  69  Iowa,  541;  ante,  §  1663:  McCall  v.  Saratoga  Springs,  56  Hun 

post,   §5   1732-1747.    Text  cited  and  (N.  Y.),  639.    See  WadcfcU  v.   New 

approved.     Fellowes ».  New  Haven,  44  York,    8   Barb.   95.    In   Clarence   v. 

Conn.  240;    Kehrer  v.  Richmond,  81  Auburn^  66  N.  Y.  334,  the  principle 

Va.  745.    An  injunction  held  not  to  stated  m  the  text  was  held  to  have 

lie  to  restrain  the  prosecution  of  the  been  erroneously  applied  in  the  court 

grading.    lb.;  s.  p.  Goszler  v.  George-  below  in  an  action  for  an  injuiy  caused 

town,  6  Wheat.  (U.  S.)  593;   Detroit  by  a  defective  sidewalk.    In  Cogswell 

V.  Beckman,  34  Mich.  125.   See,  gener-  v.  New  York.  N.  H.  &  H.  R.  R.  Co., 

ally,   Cheevcr  v.  Shedd,   13   Blatchf.  103  N.  Y.  10,  the  court  says  of  Rad- 

258;  Tate  v.  Missouri,  K.  &  T.  R.  Co.,  cliff's  Case,  sujtra,  that  it  "carries  to 

64  Mo.   149;    Pontiac  v.  Carter,  32  the  utmost  limit  the  right  of  the  legis- 

Mich.  164;  Quincy  t;.  Jones,  76  111.  231 ;  lature''  but  it  does  not  say  that  it 

Dorman  v,  Jacksonville,  13  Fla.  538;  passea  those  limits  under  the  Consti- 

Terre  Haute  v.  Turner,  36  Ind.  522;  tution  of  New  York.     In   1852  New 

Whitehouse  v.  Fellowes,  10  C.  B.  (n.  s.)  York  City  was  made  liable  by  statute 

765;    Mersey  Docks  Cases,  11  H.  L.  for    damages    caused    by    change    of 

Cas.  687;    North  Vernon  v.  Voegler,  grade.    Lewis  Em.  Dom.  §  213.    See 

103  Ind.  314;  Pontiac  v.  Carter  (change  also  Folmsbee  v.  Amsterdam,   142  N. 

of  grade),  32  Mich.  164;    Bunker  t;.  Y.   118;    Fuller  v.   Mt.  Vernon,   171 

Hudson,  122  Wis.  43.  N.  Y.  247;   In  re  City  of  New  York, 

Estoppel.    Where  an  owner  of  prop-  65  N.   Y.  App.    Div.    1 ;  Bartlett  v, 

erty  joined  with  others  in  a  petition  to  Tarrytown,    55    Hun    (N.    Y.),   492; 

change  the  grade  of  a  street,  it  was  held  In   re    Smiddy,    65    Hun    (N.    Y.), 

that  he  was  estopped  from  setting  up  620.    The  remedy  dven  is  exclusive, 

a  claim  for  damages   resulting  from  Heiser  v.  New  York,  104  N.  Y.  68. 

the  grading,  although  he  objected  to  The  right  to  damages  accrues  when 

the  estoppel  upon  the  ground  that  the  the  work   is   done.      People  p.  Zoll, 

petition  had  not  been  signed  by  the  97    N.    Y.    203:    In   re    Anderson, 

required  nimiber  of  property  owners.  178  N.  Y.  416;   In  re  Grade  Crossing 

Cross  ».  Kansas  City,  90  Mo.  13.  Com'rs,  6  N.  Y.  App.  Div.  327;    In 

In  New  York:  Kadcliff's  Ex.  v.  re  East  187th  Street,  78  N.  Y.  App. 
Brookl>Ti,  4  N.  Y.  195,  in  which  the  Div.  355;  In  re  City  of  New  York, 
subject  is  discussed  at  length  by  Bronf  84  N.  Y.  App.  Div.  312;  Hosmer  v. 
son.  C.  J.,  the  court  holds  that  there  is  Gloversville,  27  N.  Y.  Misc.  669.  A 
no  liability,  both  upon  the  ground  that  property  owner  is  not  entitled  to 
the  damages  complained  of  result  aa  damages  for  a  change  in  the  grade  of 
an  incident  from  the  exercise  of  legis-  a  street  where  he  does  not  show  that 
lative  authority,  and  upon  the  ground  his  building  was  erected  in  conformity 
(more  doubtful)  that  the  land  of  the  to  an  established  grade  of  street,  t 
street  belongs  to  the  corporation,  and  People  v.  Muh,  101  N..  Y.  App.  Div. 
thay  may  level  or  fill  it  at  pleasure,  so  423.  Post,  (}  1732,  1733. 
that  they  do  not  touch  the  adjoining  So  also,  m  Pennsylvania,  there  is 
property.  Mr.  Shearman  gives  an  no  imphed  mumcipal  liability  in  street 
mterestmg  history  of  the  facts  out  of  grade  cases.  Green  t;.  Reading.  9 
which  Radcliff's  Case  arose.  It  for-  Watts  (Pa.),  382.  Approved,  20  How. 
cibly  illustrates  the  occasional  hardship  (U.  S.)  149;  s.  p.  Reading  v.  Kepple- 
of  the  rule,  but  does  not  demonstrate  man,  61  Pa.  St.  233;  Henry  v.  Pitts- 
its  unsoundness  in  point  of  legal  prin-  burg^  &  A.  Br.  Co.,  8  Watts  &  S.  (Pa.) 
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of  a  river,  after  a  constitutional  provision  took  effect  which  makes 
a  city  liable  for  private  property  "damaged"  for  public  use,  where 


85;  Charltx>n  v.  Allegheny,  1  Grant  280;  Hendrick's  Appeal,  103  Pa.  8t 
(Pa.)  Cas.  208;  Carr  v.  Northern  368;  In  re  Plan  166,  143  Pa.  414; 
Liberties,  35  Pa.  St.  324;  Rid^e  Street,  O'Brien  v.  Philadelphia,  150  Pa.  589; 
In  re.  29  Pa.  St.  391;  Kensington  v.  Hobson  v.  Philadelphia,  150  Pa.  595; 
Wood,  10  Pa.  St.  93.  In  O'Connor  v.  Rudderow  v.  Philadelphia,  '  166  Pa. 
Pittsburgh,  18  Pa.  St.  187,  approved.  241;  Devlin  v,  Philadelphia,  206  Pa. 
Smith  V.  Washington,  20  How.  (U.  S.)  518;  Cooper  v.  Scranton,  21  Pa. 
135,  149,  a  church  had  been  built  Super.  Ct.  17.  Compare  Montoomery 
according  to  the  direction  of  the  city  v,  Townsend,  80  Ala.  489,  decided 
regulcUorj  and  in  accordance  with  a  under  similar  constitutional  provision. 
prior  established  grade.  Afterwards,  Lewis  £m.  Dom.  (  224;  Pennsylvania 
the  city  authorities  reduced  the  grade  R.  Co.  v.  Lippincott,  116  Pa.  St.  472. 
seventeen  feet;  the  church  had  to  be  Postf  §§  1684-1686,  and  notes, 
taken  down  and  rebuilt,  at  an  expense  So  in  Indiana:  Snyder  v.  Rockport, 
of  $4,000.  The  authority  ^ven  to  the  6  Ind.  237,  approving  Radcliff's  Ex.  v. 
city  was  "  to  improve,  repair,  and  keep  Brooklyn,  supra;  re-affirmed  in  La- 
in order  the  streets,''  &c.  The  Su-  fayette  v,  Sp|^cer,  14  Ind.  399,  where 
preme  Court  of  Pennsylvania  say:  the  same  principle  of  municipal  non- 
''We  had  this  case  reargued  in  order  liability  was  held  applicable,  under 
to  discover,  if  possible,  some  way  to  the  General  Municipal  Corporatumt 
relieve  the  plaintiff  consistently  with  Act.  In  support  of  the  doctrine  in 
law,  but  grieve  to  say  we  can  find  none,  the  text,  see  Macy  v,  Indianapolis,  17 
The  law  is  settled,  not  only  in  Penn-  Ind.  267;  Lafayette  v.  Bush,  19  Ind. 
sylvaniOf  but  by  every  decision  in  the  326;  Vincennes  v.  Richards,  23  Ind. 
sister  States  except  one  [Ohio,  see  381;  Lafayette  v.  Fowler,  34  Ind.  140; 
tnfra,y*  Gibson^  C.  J.,  puts  the  deci-  Delphi  v,  Evans,  36  Ind.  90;  Terre 
sion  upon  the  ground  that  as  respects  Haute  v.  Turner,  36  Ind.  522;  Weis  v. 
such  matters  the  public  corporation  is  Madison,  75  Ind.  241.  A  statute  of 
the  agent  of  the  State,  and  partakes  Indiana  provides:  ''When  the  city 
of  the  State's  exemption  from  liability  authorities  have  once  established  the 
to  be  sued.  Respecting  the  Ohio  de-  grade  of  any  street,  such  grade  shall 
cisions,  below  referred  to,  he  remarks,  not  be  changed  until  the  damages 
that  though  ''founded  on  natural  have  been  ass^sed  and  tendered  to  the 
justice,  they  are  not  founded  in  the  party  injured,  which  damages  shall  be 
law  which  prevails  elsewhere."  In  collected  from  the  parties  asking  for 
1854,  by  statute,  the  city  of  Philadel-  such  change  of  grade.''  Under  this  it 
phia  was  made  liable  for  damages  is  held  that  a  citv  has  no  ri^t  to 
caused  by  a  change  of  an  established  change  an  established  grade  until  the 
grade.  Ridge  Av..  Re,  99  Pa.  St.  469;  damages  have  been  assessed  and 
Philadelphia  v,  Wright,  100  Pa.  St.  tendered;  if  it  makes  such  change  and 
235;  Campbell  v.  Same,  108  Pa.  St.  carries  it  into  effect  without  such 
300;  Act  1878.  Re  Brady  Street,  99  assessment  and  tender,  it  is  an  unlaw- 
Pa.  St.  591,  giving  remedy  for  change  ful  act  for  which  it  mav  be  made 
of  grade.  The  Constitution  of  Penn^  directly  liable  in  an  action  for  damages. 
sybxinia  of  1874  provides  that  "mu-  Lafayette  w.  Wortman,  107  Ind.  404. 
nicipal  and  other  corporations  invested  The  point  was  made  by  Uie  city  that 
with  the  privilege  of  taking  private  as  the  plaintiff  did  not  enjoin  the 
property  for  public  use  shall  make  just  council  from  proceeding  with  the  work 
compensation  for  the  property  taken^  of  changing  the  g^ude,  his  onlv  remedy 
injured^  or  destroyed  by  the  construe-  was  in  mandamus  to  compel  the  city  to 
tion  or  enlargement  of  its  works,  high-  have  his  damages  asseased;  citing 
ways,  or  improvements,  which  com-  Methodist  Episc.  Ch.  Trs.  of  Hobdcen 
pensation  shall  be  paid  before  such  tak-  t^.  Hoboken,  33  N.  J.  L.  13,  and  Macy 
mg,  injury,  or  destruction."  Construed,  v.  Indianapolis,  17  Ind.  267  (decided 
New  Brighton  Bor.  v.  United  Presby-  prior  to  the  statute);  but  the  point 
terian  Church,  96  Pa.  St.  331;  Pusey  was  ovemilcKl.  Infraj  §  1681:  Logans- 
V,  Allegheny,  98  Pa.  St.  522;  New  port ».  Pollard,  50  Ind.  151;  Lafayette 
Brighton  Bor.  v.  Peirsol,  107  Pa.  St.   v.  Wortman,  107  Ind.  404;   Wabash  v. 
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no  part  of  the  plaintiff's  property  was  taken,  —  the  levee  occupy- 
ing the  street  alone,  —  but  where  the  plaintiff's  access  was  inter- 

Alber,  88  Ind.  428,  ^uare;  Mattingly  street.  O'Donnell  v.  White,  24  R.  I. 
V.  Plymouth  (what  is  an  established  483. 

erade),  100  Ind.  545.  What  is  a  So  in  Louisiana:  Reynolds  v, 
change  of  grade.  76.;  Kokomo  v.  Shreveport,  13  La.  An.  426,  approving 
Mahan,  100  Ind.  242;  Lewis  Em.  Dom.  Radcliff's  Ex.  v,  Brooklyn,  4  N.  Y. 
207;  Lafayette  v,  Nagle,  113  Ind.  425;  195,  ^upra,  and  Goszler  v.  Georgetown, 
Jeffersonville  v.  Myers.  2  Ind.  App.  6  Wheat.  (U.  S.)  593,  cited  ante.  §  1145. 
532.  City  held  not  liable  for  change  So  in  Georgia:  Rome  v,  Omoerg,  28 
from  the  natmtd  grade.  Keehn  v.  Ga.  46;  Roll  v,  Augusta,  34  Ga.  326; 
McGillicuddy,  15  Ind.  App.  580.  Markham    v,    Atlanta,    23  Ga.  402; 

So  in  New  Jersey:  Qumn  t?.  Pater-  Mitchell  v.  Rome,-  49  Ga.  19,  29; 
son.  27  N.  J.  L.  35;  Trentonr  W.  P.  Ck).  Hurt  v.  Atlanta,  100  Ga.  274.  Lot- 
V.  Raff,  36  N.  J.  L.  335,  340;  Plum  v,  owner  cannot  enjoin.  lb,;  Macon  v. 
Morris  Canal  &  B.  Co..  10  N.  J.  Eq.  Hill,  58  Ga.  597;  Fuller  v,  Atlanta,  66 
256.  In  New  Jersey  there  is  now  a  Ga.  80.  Shade-trees  may  be  removed 
statute  giving  action  for  damages  in  grading.  If  destroyed,  the  lot-owner 
caused  by  a  change  of  grade.  Van  is  not  entitled  to  damages  unless  they 
Riper  v,  Essex  Pub.  R.  Board,  38  were  killed  through  ne^gence  or  caro- 
N.  J.  L.  23;  State  v.  Savre,  41  N.  J.  L.  lessness.  Castleberry  v.  Atlanta,  74 
158;  Clark  t?.  Elizabetn,  61  N.  J.  L.  Ga.  164.  A  constUntional  provision 
565;   Lewis  Em,  Dom.  S  212.  similar  to  that  of  Illinois  (q.  v.  infra) 

So  in  Nebraska:  Nebraska  City  v.  is  similarly  construed.  Atlanta  v, 
Lampkin,  6  Neb.  27.  Under  a  pro-  Green,  69  Ga.  386;  in/ra,  }§  1684-1686, 
vision  of  the  Constitution  adopted  in  and  notes. 

1875  that  private  property  shall  not  So  in  Illinois:  Murphy  v.  Chicago, 
be  taken  or  damaged  except  upon  just  29  111.  279,  287;  Roberts  v,  Chicago, 
compensation,  a  city  is  held  hable  for  26  111.  249;  Quincy  v.  Jones,  76  111.  231 ; 
damages  sustained  by  a  lot-owner,  who  Nevins  v,  Peoria,  41  111.  502;  Moses  v, 
had  erected  buildings  before  a  grade  Pittsburg,  Ft.  W.  &  C.  R.  R.  Co.,  21 
was  established,  by  reason  of  the  city  111.  516.  A  constitutional  provision 
having  established  a  grade  which  re-   (art.   xi.   §   13,   adopted    1870)    that 

auired  the  street  to  be  raised  above  ''privatepropertyshallnot  be  takenor 
[le  level  of  the  lot.  Harmon  v.  damaged  for  jmolic  use  without  just 
Omaha,  17  Neb.  548;  Goodrich  v.  compen«a/ion"  imposes  a  municipal  ha- 
Omaha,  10  Neb.  98;  Gottschalk  v.  bility  for  damages  to  private  property 
C.  B.  &  Q.  R.  Co.,  14  Neb.  550;  Omaha  by  bringing  the  street  to  grade  or  by  a 
&,  R.  V.  R.  Co.  V,  Standen,  22  Neb.  change  of  the  grade  of  its  streets.  El- 
343;  Harvard  t;.  Crouch,  47  Neb.  133;  mn  v,  Eaton,  83  111.  535;  Pekin  v, 
Omaha  v,  Williams,  52  Neb.  40;  post,  Brereton,  67  111.  477;  Bloomlngton  v. 
S§  1684-1686,  and  notes.  Brokaw,  77  111.  194;   Pekin  v,  Winkel, 

So  in  Rhode  Island  there  is  no  com-  lb.  56;  Pittsbiu^,  F.  W.  A  C.  R.  Co. 
mon-law  liability:  Rounds  v.  Mum-  v.  Reich,  101  111.  157;  Chicago  v.  Union 
ford,  2  R.  I.  154;  Wakefield  v.  Paw-  Build.  Assoc.^  102  111.  379.  This  posi- 
tucket,  12  R.  I.  75;  Inman  v.  Tripp,  tion  has  received  the  approval  of  the 
11  R.  I.  520;  Smith  v.  Same,  13  R.  I.  Supreme  Court  of  the  United  States. 
152.  By  statute  (Gen.  Stat.  R.  I.  ch.  Chicago  v.  Taylor.  125  U.S.  161.  When 
60,  S  38)  abutting^  owners  now  have  right  accrues,  ana  measure  of  damages. 
a  remedy  for  injunes  caused  by  "any  Elgin  v.  Eaton,  supra;  infra,  58  1683- 
change  m  the  grade  of  a  highway."  1686.  In  Nevins  v,  Peoria,  41  111.  502, 
See  Anness  v.  Providence,  13  K.  I.  17;  relating  to  damages  to  abutting  owners 
Aldrich  v.  Providence,  12  R.  I.  241.  caused  by  surface-water  from  the 
Original  grade  held  to  be  established  streets,  and  decided  before  the  adop- 
by  recognition  by  the  city  without  tion  of  the  constitutional  provision  m 
formal  official  action  establishing  it.  1870,  above  quoted,  and  noted  infra 
lb,  A  municipal  corporation  is  not  (§  1686),  the  court  said:  ''While  a  ci/y 
liable  for  the  damages  sustained  by  an  has  the  right  to  grade  its  streets  by  raising 
abutting  owner  by  reason  of  an  orig-  or  lowering  them,  the  prop>erty  holder 
inal  establishment  of  a  grade  for  a  adjacent  to  the  street  thus  graded  can- 
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fered  with  and  water  was  thrown  by  the  embankment  upon  his 
property,  was  held  to  render  the  dty  liable  for  the  damages  thereby 

not  call  the  city  to  account  for  error  an   established  JB^Ae,      Nashville   v, 

in  judgment  in  establishing  the  prade,  Nicol,  3  Baxter  (Tenn.)f  338.    A  grade 

nor  can  he  recover  damages  for  mcon-  may  be  establi^ed  without  an  ordi- 

veniences  or  expense  in  adjusting  the  nance.    Gray  v.  KnoxviUe,  85  Tenn. 

approach  to  his  premises  for  the  pur-  99,  noted  supra,  §  1676,  note, 

poses  of  ingress  or  egress.     Although  So  in  Maine:  Mason  u.  Kennebec  & 

the  city  may  be  the  owner  of  its  streets,  P.  R.  R.  Co.,  31  Me.  215;   Hovey  v. 

it  has  no  more  potoer  over  them  than  a  Mi^o,  43  Me.  322. 

private  individtud  over  his  own  land,  So  m  Mieeovari,  both  as  to  grade  and 

and  it  cannot,  under  the  claim  of  public  change  of  grade:  Taylor  v.  St.  Louis, 

convenience,  be  permitted  to  exercise  14  Mo.  20;  St.  Louis  v.  Gumo,  12  Mo. 

that  dominion  to  the  injury  of  another's  414  (following  Callender  o.  Marsh,  1 

property  in  a  mode  that  would  render  Pick.  418);  Hoffman  p.  St.  Louis,  15 

a    private    individual    responsible    in  Mo.  651;   Cole  v.  St.  Louis,  132  Mo. 

damages,  without  itself  becoming  re-  633;   Fred  v.  Kansas  City  C.  R.  Co., 

rnsiole.  If  it  becomes  necessary  for  65  Mo.  App.  121.  The  attempt  in 
interest  of  the  public,  in  grading  or  Thurston  v,  St.  Joseph,  51  Mo.  510, 
draining  streets,  that  the  Tot  of  an  to  overrule  St.  Louis  v.  Gumo,  supra, 
individual  should  be  rendered  unfit  for  failed,  and  the  last-named  case  remains 
occupancy,  either  wholly  or  in  part,  the  law  in  Missouri  to  the  present,  except 
public  shotdd  pay  for  it  to  the  extent  to  as  changed  by  the  constitutional  pro- 
which  the  owner  is  deprived  of  its  legit-  vision  below  given,  Schattner  v. 
imate  use.  Private  property  shall  not  Kansas  City,  53  Mo.  162;  Imler  v. 
be  taken  for  public  use  without  due  Springfield,  55  Mo.  119,  where  the  Jlfi«- 
compensation,  applies  as  well  to  secure  souri  cases  are  commented  on  by  Vo- 
the  payment  for  property  partially  ne«,J.  '^  Municipal  corfwrations  acting 
taken  for  the  use  or  convenience  of  a  under  authority  conferred  by  the  legis- 
street,  as  where  wholly  taken  and  con-  lature  to  make  and  repair,  or  to  grade, 
verted  into  a  street.  The  question  as  level,  and  improve  streets,  if  they 
to  the  extent  to  which  the  property  is  exercise  reasonable  care  and  skill  in 
taken  makes  no  difference  in  the  appli-  the  performance  of  the  work,  are  not 
cation  of  the  rule:  private  rights  are  answerable  to  the  adjoining  owner  for 
never  to  be  sacrificed  to  public  con-  consequential  damages  to  his  premises, 
vemence  or  necessity  without  full  com-  But  if  the  injury  can  be  shown  to  have 
pensation,  and  for  such  an  injury  in-  been  the  result  of  the  negligence  or  un- 
flicted,  an  action  may  be  mamtained  skilf  ulness  of  the  city  or  its  employees 
and  damage  recovered  as  a  compensa-  in  performing  the  work,  then  an  action 
tion."  Nevins  v,  Peoria,  41  111.  502;  will  lie,  and  the  party  injured  will  be 
followed  Aurora  v.  Gillett,  56  111.  132,  entitled  to  damages.''  Wegmann  r. 
133;  Aurora  v.  Reed,  57  lU.  29;  Dkon  Jefferson,  61  Mo.  55,  56,  decided  before 
V.  Baker,  65  111.  518;  Alton  v.  Hope,  68  the  constitutional  provision  noted 
HI.  167;  Slack  v.  East  St.  Louis.  85  111.  below.  "Such,"  says  Wagner,  J.,  "is 
377;  Pekin  v.  Brereton,  67  111.  477;  the  well-established  doctnne  in  Mis- 
Stone  V.  Fairbury,  P.  &  N.  R.  R.  Co.,  souri"  Thompson  v.  Booneville,  61 
68111. 394;  Bloomingtonp.  Brokaw,  77  Mo.  282.  Distinguished,  Hunt  v. 
111.  194;  Teamey  v.  Smith,  86  111.  391;  Booneville,  65  Mo.  620;  Foster  v,  St. 
Elgin  V,  Eaton,  83  111.  535;  Shawnee-  Louis,  4  Mo.  App.  564.  But  in  ac- 
town  V.  Mason,  82  HI.  337;  Blooming-  cordance  with  a  charter  provision,  the 
ton».  Pollock,  141  111.  346;  Marshall  cityof  St.  Louis  was  held  liable.  Stick- 
r.  Chicago,  77  111.  App.  351;  Whaples  ford  v.  St.  Louis,  7  Mo.  App.  217.  See 
w.  Waukegan,  95  111.  App.  29;  Barring-  also  Schumacher  t?.  St.  Louis,  3  Mo. 
ton  V,  Meyer,  103  111.  App.  124;  but  App.  297;  Fink  v.  St.  Louis,  71  Mo. 
see  infra,  §§  1683-1686,  note,  1732,  452.  In  Missouri,  under  a  constitu- 
1741-1747.  iumal  provision  adopted  in  1875,  tiiat 
So  in  Tennessee  there  is  no  common-  private  property  cannot  be  taken  or 
law  liability:  Humes  v.  Knoxville,  1  damaged  without  just  compensation. 
Humph.  403.  Afterwards^  by  statute,  owners  of  adjoining  property  are  en- 
compensation  was  given  for  changing  titled  to  damages  caused  by  a  change 
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occasioned.  The  embankment  was  not  regarded  by  the  court  as  a 
mere  elevation  of  the  grade  of  the  street,  or  as  being  made  to  im- 

of  grade.   Sheehy  v.  Kansas  City  Cable  rable,  althoii^  the  city  charter  au- 

Ry.  Co.,  94  Mo.  574;    Householder  v.  thorizes  the  city  to  grade  and  improve 

Kansas  City,  83  Mo.  488;   Werth  v.  streets."    The  city  must  answer  such 

Springfield,  78  Mo.  107;  Blanchard  v.  allegations  and  plead  its  authority,  and 

Kansas  City,  16  Fed.  Rep.  444;  s.  c.  show  that  the  acts  alleged  were  within 

5  McCrary  C.  C.  R.  217;  post,  }|  1684-  it.  76.  See  also  Bowden  v.  Jackson- 
1686,  ancl  notes;   McElroy  v,  Kansas  ville,  52  Fla.  216. 

City,  21  Fed.  Rep.  257;  Jarboe  v.  Car-  So  in  lotva  ihe  general  doctrine  of 

rollton.  73  Mo.  App.  347;    Rives  v.  the  text  is  held:  Ciial  v.  Keokuk,  4  G. 

Columbia^  80  Mo.  App.  173;   Carson  Greene,    47,    approving   Callender   v, 

V.  Sprin^eld,  53  Mo.  App.  289.  Marsh,  supra;  Cotes  t;.  Davenport,  9 

A  similar  provision  in  the  Constitu-  Iowa,  227;  Cole  t?.  Muscatine,  14  Iowa, 

tion  of  Colorado  is  construed  in  the  296;  Ellis  t;.  Iowa  City,  29  Iowa,  229; 

same  way.     Denver  Circle  R.  Co.  v,  Russell  v,  Burlington,  30  Iowa,  262; 

Nestor,  10 Colo.  403  (raibx)ad  in  street);  Burlington  v.  Gubert^  31  Iowa,  356; 

Denver  v.  Bayer,  7  Colo.  113.    Post,  Warren  v.  Henly,  31  Iowa,  31;  Farmer 

§§  1684-1686.  and  notes;  also  in  West  v.  Cedar  Rapids,  116  Iowa,  322;  Blan- 

Virginia:   Johnson  v.  Parkersburg,  16  den  v.  Ft.  Dodge,  102  Iowa,  441 ;  Reilly 

W.  Va.  402;    Hutchmson  v.  Parkers-  v.  Ft.  Dodge,  118  Iowa,  633;  Wilber  v. 

burg,  25  W.  Va.  226;  infra,  §§  1684-  Ft.  Dodge,  120  Iowa,  555.    But  see 

1686;     and    in    Texas:     Houston    v,  Millard  v,  Webster  City,   113  Iowa, 

Hutchins  (Tex.  Civ.  App.),  33  S.  W.  220.    Under  the  statute  of  that  State 

Rep.  269;  see  arite,  §§  1014, 1151, 1152;  lot-owners  can  recover  damages  both 

post,  §§  1684-1686;    Galveston  R.  R.  to  land  and  buildings  caused  by  a  change 

Co.  V.  Fuller,  63  Tex.  467.  of  grade  thereafter  adopted,  when  they 

In    Connecticut^    the    doctrine    of  have  improved  their  lots  with  reference 

municipal  non-liabilitv  as  stated  in  the  to  a  grade  previously  established.   Dal- 

text  is  adopted:  Hooker  v.  New  Haven  zell  v.  Davenport,  12  Iowa,  437;  Hemp- 

6  N.  Co.,  14  Conn.  146;  Skinner  v.  stead  v,  Des  Mx>ines,  52  Iowa,  303; 
Hartford  Br.  Co.,  29  Conn.  523;  Hoi-  Cotes  r.  Davenport,  9-  Iowa,  227; 
lister  V.  Umon  Co.,  9  Conn.  436;  Brad-  Ressegien  v.  Sioux  City,  94  Iowa,  543; 
ley  V.  New  York  &  N.  H.  R.  R.  Co.,  21  Farmer  v.  Cedar  Rapids,  116  Iowa,  322; 
Conn.  294;  Clark  v.  Saybrook,  21  Conn.  Buser  v.  Cedar  Rapids,  115  Iowa,  683; 
313;  Burritt  ».  New  Haven,  42  Conn.  Reilly  v.  Ft.  Dodge,  118  Iowa,  633; 
174.  See  Healey  v.  New  Haven,  49  Caldwell  v.  Nashua,  122  Iowa,  179; 
Conn.  394.  noted  supray  §  1676,  note.  Markham  v,  Anamosa,  122  Iowa,  689; 

So  in  Arkansas:  Simmons  v.  Cam-  Stevens  ».  Cedar  Rapids,   128  Iowa, 

den,  26  Ark.  276.    In  1874  Arkansas  227;  York  t;.  Cedar  Rapids,  130  Iowa, 

by  its  Constitution  provided  that  com-  453:  Kepple  v.  Keokuk,  61  Iowa,  653, 

pensation  be  made  for  property ''toA:en,  holding  that  an  ^ablished  grade  is 

damaged,  or  destroyed,"  &c.     Art.  ii.  one  adopted  by  action  of  the  city  coun- 

§  22.    Hot  Springs  R.  Co.  v.  William-  cil.   Meyer  v.  Burlington,  52  Iowa,  560. 

son,  45  Ark.  429.    Post,  §§  1684-1686,  Where  a  city  lowered  the  grade  of  a 

and  notes.  street  four  and  one-half  feet,  but  made 

So  in  Florida:  Dorman  v.  Jackson-  no  provision  as  to  an  intersecting  street, 

ville,  13  Fla.  538.     In  this  case  the  it  was  held  that  the  oi^o/ion  or  c^n^e 

court  says:    ''A  declaration,  alleg^ns  of  the  grade  of  the  intersecting  street 

that   a   city   council,   contriving  ana  was  a  necessary   consequence   which 

unjustly  intending  to  injure,  prejudice,  entitled  an  owner  of  property  abutting 

and  aggrieve  the  plaintiff,  and  to  in-  upon  it  to  compensation  for  damages 

commode  and  annoy  him  in  the  occu-  as    allowed    by    statute.     Conklin  v, 

pation  and  enjoyment  of  his  property,  Keokuk,  73  Iowa,  343.    If  in  grading 

dug  away  his  sidewalk,  destroyed  his  a  street  the  city  causes  earth  to  be 

shaoe-trees,  and  created  a  nuisance  in  deposited  upon  the  adjoining  lot,  it  is 

frontof  his  premises,  shows  prima /ocie  liable  for  the  damages  thus  caused, 

a  cause  of  action  at  common  law,  the  Hendershott   v.   Ottumwa,   46   Iowa, 

acts  thus  charged  being  in  violation  of  658. 

law;  and  the  declaration  is  not  demur-  So,  in  Mississippi,  the  non-liability 
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prove  the  street,  and  hence  was  not  within  the  uses  for  which  the 
street  was  dedicated  or  acquired;  but  was  an  appropriation  of  the 

of  the  municipality  for  grading  or  briefly  reviewed  the  cases  above  cited, 
changing  ^^rades  is  declared.  White  It  seems  to  the  author  that  the  leps- 
v.  Yazoo  City,  27  Miss.  357.  City  held  lature,  and,  by  delegation,  a  municipal 
liable  for  chanke  of  grade.  Vicksburg  v.  corfwration,  has  rightful  authonty 
Herman,  72  Miss.  211.  over  streets  not  limited  by  the  rights 
So  in  Minnesota:  Lee  v.  Minneapolis,  which  an  individual  owner  of  soil 
22  Minn.  13,  aoproving  Callender  v.  has  over  his  property  as  respects  the 
Marsh,  1  Pick.  (Mass.)  418;  Radcliff's  rights  of  an  adjoining  owner,  oeein/ni, 
Ex.  t;.  Brooklvn;  Smith  v.  Washington,  §§  1679,  1684-1686. 
20  How.  (U.  S.)  135,  above  cited;  Karst  So  in  Vermont:  Fairbanks  v.  Rocldng- 
V.  St.  Paul,  S.  &  T.  F.  R.  Co.,  22  Minn,  ham,  75  Vt.  221. 
118;  Alden  v.  Minneapolis,  24  Minn.  So  in  West  Virginia:  Blair  v. 
254;  Henderson  v,  Minneapolis,  32  Charleston,  43  W.  Va.  62;  Yeager  v. 
Minn.  319;  Genois  v.  St.  Paul,  36  Minn.  Fairmont,  43  W.  Va.  259.  City  is  not 
330.  Where  a  city  is  made  liable  by  liable  to  a  lot-owner  because  cliange  of 
statute  for  damage  to  abutting  prop-  grade  prevents  surface  water  from 
ertv  by  change  of  grade  of  a  street,  the  flowing  off  the  lot;  nor  because  such 
right  of  action  accrues  when  the  change  change  of  grade  increases  the  quantity 
is  lesally  and  finally  determined  on  and  of  surface  water  on  the  lot,  if  it  is  not 
fixed,  tnough  the  street  has  not  been  thrown  thereon  in  a  body.  Jordan  v. 
actually  lowered  to  such  grade;  and  in  Benwood,  42  W.  Va.  312. 
such  action  the  plaintiff  may^  where  the  So  in  Wisconsin:  Smith  v.  Eau 
statvie  gives  an  actionf  recover  as  damn  Claire^  78  Wis.  457;  Jorgensen  p. 
ages  what  it  will  cost  to  lower  his  lot  Superior,  111  Wis.  561;  CoTclough  r. 
to  conform  to  the  new  grade,  and  to  Milwaukee,  92  Wis.  182;  Liermann 
build  a  retaining  wall,  u  the  same  is  v,  Milwaukee,  132  Wis.  628. 
necessary,  to  protect  nis  lot  when  so  In  Michigan,  an  adjacent  property 
lowered,  trom  the  caving  in  of  an  ad-  owner  is  entitled  to  damages  for  the 
iacent  lot.  McCarthy  v.  St.  Paul,  22  change  in  a  street  ^^e  only  when 
Minn.  527;  Munger  v.  St.  Paul,  57  the  prior  grade  in  comormity  to  which 
Minn.  9;  s.  p.  Campbell  v.  Philadelphia,  his  improvements  were  made  was  es- 
108  Pa.  St.  300.  This  view  seems  tablished  by  proper  municipal  author- 
to  the  author  doubtful;  the  change  ities  in  the  manner  prescribed.  Cum- 
may  never  be  executed;  and  the  point  mings  v,  Dixon,  139  Mich.  269. 
has  elsewhere  been  otherwise  decided.  In  Texas,  abutting  owner  is  entitled 
Hempstead  v.  Des  Moines,  63  Iowa.  36;  to  dama^  for  change  of  street  grade, 
MulhoUandw.  DesMoinesA.  &  W.Co.,  though  it  had  never  before  been  es- 
60  Iowa,  740;  Brown  v.  Lowell,  8  Met.  tablished.  Ft..  Worth  v.  Howard,  3 
(Mass.)  172;  Tyson  v,  Milwaukee,  50  Tex.  Civ.  App.  537. 
Wis.  78;  Jennings  v.  Leroy,  63  Cal.  In  California,  prior  to  the  constitu- 
397;  Lewis  Em.  Dom.  §§  210,  667,  and  tional  provision  not^  below,  it  was 
cases.  The  rule  in  Minnesota  was  held  that  a  city  had  a  right  to  raise  the 
stated  to  be  that  a  municipal  corpora-  grade  of  a  street,  and  if  the  contractor 
tion  is  '^  liable  for  damages  caused  to  or  a  city  performed  the  work  with 
private  property  by  grading  streets,  proper  care  and  skill,  there  was  no  re- 
when  a  private  owner  of  the  soil  over  sponsibility  for  any  consequential  dam- 
which  tne  streets  are  laid  would  be  age  which  might  result  to  the  contigu- 
liable  if  improving  it  for  his  own  use."  ous  property.  Negligence  or  want  of 
O'Brien  v.  St.  Paul,  25  Minn.  331;  skill  in  the  grading  of  a  street,  by  a 
followed  in  Dyer  v.  St.  Paul,  27  Minn,  contractor  under  the  city,  will  not  be 
457;  and  in  Armstrong  v,  St.  Paul,  30  presumed  or  inferred  from  the  mere 
Minn.  299.  The  last  two  cases  hold  fact  of  damage;  it  must  be  proved, 
that  an  owner  may  recover  damages  Shaw  v.  Crocker,  42  Cal.  435.  In  1879 
from  a  municipality  for  the  removal  California  by  constitutional  provision 
of  the  natural  support  of  his  land,  and  provided  for  compensation  for  propertv 
that  he  cannot  be  taxed  for  the  cost  of  "  taken,  appropriated,  or  damaged, 
a  retaining  wall  to  support  his  land.  Art.  i.  §  14.  Reardon  v.  San  Francisco. 
In  O'Brien  v,  St.  Paul,  swpra,  the  court  66  Cal.  492.    Change  of  grade  act  held 
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street  to  a  new  use,  for  which  abutting  owners  are  under  the  Con- 
stitution of  1870  entitled  to  compensation  if  they  are  thereby 
"damaged."  1 

not  to  include  the  original  establish-  the  street  as  a  taking  of  the  property 
ment  of  grades.  German  Sav.  &  Loan  of  the  lot-owner.  If  it  is  a  taking,  then, 
Soc.  t;.  Kamishy  138  Cal.  120.  Post,  for  any  injury,  he  should  be  entitle  to 
§§  1684-1686.  compensation.   i2o6ertean,  J.,  dissented. 

The  general  rule  siven  in  the  text  is  holdmg,  in  accordance  witn  the  pre- 
recognized  in  the  Federal  courts,  Gosz-  vailing  doctrine  elsewhere,  that  the 
ler  V,  Georgetown,  6  Wheat.  (U.  S.)  city  nught  change  the  grade  as  it  should 
593,  cited  anie,  §  1145;  Smith  v.  Wash-  jud^  the  public  interest  rec^uired, 
ington,  20  How.  (U.  S.)  135,  where  the  takmg  care  to  avoid  all  peril  or  mcon- 
power  of  the  city  was  "to  open  and  venience  which  could  be  avoided  by  a 
Keep  in  repair  streets,''  &c. ;  Northern  proper  execution  of  the  work,  and  bemg 
Transp.  Co.  of  Ohio  v.  Chicago,  99  Uable  only  for  such  loss  as  might  be 
U.  S.  635  j  8.  p.  British  Cast  Plate  Co.  occasioned  by  the  wanton  and  unskil- 
V.  Meredith,  4  T.  R.  794;  Sutton  v.  ful  mode  of  execution.  Louisville  v. 
Clarke,  6  Taunt.  28;  Boulton  v.  Crow-  Louisville  Rolling  Mill  Co.,  3  Bush 
ther,  2  B.  &  C.  703.  (Ky.).  416.    Mr.  Lewis  says.  "  It  does 

In  Kentucky  the  ^neral  doctrine  not  seem  to  us  that  this  aecision  is 
that  the  corporation  is  not  liable  for  either  logical  or  sound.''  Em.  Dom. 
consequential  damages  caused  by  chang-  §  99.  In  Newport  &  Cine.  Br.  Co.  v, 
ing  the  grade  of  a  street  has  been  3-  Foote,  9  Bush  (Ky.),  264,  the  prior 
firmed  by  the  Court  of  Appeals  of  that  cases  in  that  State  are  reviewed^  and 
State.  Keasy  v.  Louisville,  4  Dana  the  extent  of  legislative  and  mumcipal 
(Ky.),  154,  opinion  b^  Robertson,  C.  J.  power  as  against  the  adjacent  lot- 
But  in  a  later  case  m  that  State  the  owners  determined.  See  Kemper  v. 
majority  of  the  court  qualified  the  Louisville,  14  Bush,  87;  Pearson  v, 
doctrine,  and  assumed  a  middle  ground,  Zable,  78  Ky.  170.  A  lot^-owner  may 
namely,  that  if  the  improvement  of  the  recover  damages  of  a  city  for  injury  to 
street  is  of  the  usual  cnaracter,  and  the  lus  property  by  reason  of  the  excava- 
incidental  damages  such  as  ordinarily  tion  of  the  street  in  front  of  his  lot  for 
result,  the  law  anords  no  remedy;  but  the  purpose  of  grading  it.  Louisville 
if  the  improvements  are  extraoroinary,  v,  Hegan  (Kv.),  49  S.  W.  Rep.  532. 
and  peculiarly  injurious,  they  can  only  In  Ohio  the  common-law  measure  of 
be  made  on  condition  that  the  adjoin-  liability  of  municipal  corporations  has 
ing  owners  be  compensated.  This  view  been  designedly  and  deliberately  car- 
makes  the  right  to  compensation  depend  ried  beyond  the  limits  established  by 
not  upon  the  fact  of  injury,  but  the  the  current  of  decisions  elsewhere, 
amount,  and  treats  the  improvement  of  They  are  here  held  liable  for  conse- 

>  Shawneetown  v.   Mason,   82   Dl.  102  111.  64;  Chicago  ».  Taylor  (street  via- 

337.     Similar  principle    under  act  of  duct),  125  U.  S.  161;  Lehigh  Coal  Co. 

Parliament.    ^lcCarthy  v.  Met.  Board,  v.  Chicago  (street  viaduct),  26   Fed. 

43  L.  J.  C.  P.  385,  embankment  in  Rep.    415,    per   Dyer,  J  •    Seattle   v. 

public  dock  interfering  with  access  to  Methodist    Protestant    Church,     138 

plaintiff's  house.     See  also  Seattle  v.  Fed.  Rep.  307;  North  Alton  i>.  Doraett, 

Methodist    Protestant    Church,     138  59  111.  App.  612;  Jacksonville  v,  Loar. 

Fed.  Rep.  307;  Astoria  H.  Land  Co.  v.  65  111.  App.  218;    Joliet  v,  Adler,  71 

New  York,  89  N.  Y.  App.  Div.  512.  LI.  App.  456;   Davenport  v.  Dedham, 

Pecuniary  loss  is   the   measure  of  178  Mass.  382;    Davenport  t;.  Hyde 

damages,  and  hence  if  the  property  is  Park,    178   Mass.   385;    Kent   v,   St. 

benefitea  as  much  as  damag^  there  Joseph,  72  Mo.  App.  42;  Hampton  ». 

can  be  no  recovery.    Elgin  v.  Eaton,  Kansas  (IJity,  74  Mo.  App.  129;  In  re 

83ni.  535;  Stone  t;.  Fairbury,  P.  &  N.  WiUiam  St.,  7  Pa.  Dist.  R.   1;    San 

R.  R.  Co.,  68  m.  394;  Chicago  &  Pac.  Antonio  v,  Mullaly,  11  Tex.  Civ.  App. 

R.  R.  Co.  V.  Francis,  70  lU.  238;  Page  599;    Blair  v.  Charleston,  43  W.  Va. 

V.  Chicago,  St.  P.  AM.  Ry.  Co.,  70  ffl.  62.      Post,  §§  1684-1686,  and  notes. 

324;    Shawneetown  v.  Mason,  82  111.  Index,  tit.  Damages. 
337;  lUgpiey  v.  Chicago  (street  viaduct). 
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§  1678.    Gha&iro  of  Grade;  Elevated  ^aducts;  Bridge  ApproachM. 

—  It  has  also  been  held  that  the  erection  over  a  street  of  an  eUvaied 

quential   injuries  which   result    from  nidpal  authorities,  if  made  within  the 
tne  exercise  of  their  lawful  powers,  reasonable  exercise  of  their  power.  The 
though  these  powers  be  exercised  iudi-  liability  of  a  municipality  for  injuiy  to 
ciously,  without  malice,  and  without  buildings  on  abutting  lots  exists  only 
illegality,  the  court  proceeding  upon  where    such    buildings    were    erected 
the  ground   that  if  an  act   (digging  with   reference    to    a   grade   actuaDy 
drains,  as  in  Rhodes  v.  Cleveland^  10  established,    either    by   ordinanoe  or 
Ohio,  159,  or  cutting  down  a  street,  as  such   improvement   of  the   street  as 
in    McCombs  v.  Akron    Council,    15  fairly  indicated   that  the  grade  was 
Ohio,  474;  s.  c.  18  Ohio,  229),  though  permanently   fixed,    and   the  damase 
legal  and  properly  executed^  be  done  resulted  from  a  change  of  such  na^, 
for  the  good  of  au  to  the  injury  of  an  or,  when  the  buildings,  if  erected  Before 
individual,  the  injurv  should,  in  justice  a  grade  was  so  establianed^  were  injured 
and  Kood  morals^  be  shared  dv  all.  by  the  subsequent  establishment  of  an 
See  (jk)odloe  v.  Cmcinnati,  and  Smith  unreasonable  grade.     Whether  a  mule 
t;.  Same,  4  Ohio,  500,  514  (injuries  to  be  unreasonable  or  not  must  be  £ter- 
property    by    grading),    and    consult  mined  by  the  circumstances  existing  at 
Crawford  v.  Delaware  V.,  7  Ohio  St.  the  time  the  ^ttde  was  established,  and 
459;  Scovil  v.  Geddings,  7  Ohio,  Part  not  by  the  circumstances  existing  at 
2,  211;   Hickox  v.  Cleveland,  8  Ohio,  the  time  the  abutting  lots  may  have 
543,  which  last  two  accord  with  author-  been  improved.    This  principle  of  mo- 
ities  elsewhere.    In  Crawford  v.  Dela-  nicipal  liability  applies  where  a  lot  is 
ware,  suproj  the  doctrine  is  admitted  improved  in  anticipation  of  a  reason- 
to  be  in  ^'direct  conflict  with  the  deci-  able  future  grade  which  is  afteiwanl 
sions  both  in  England  and  America,"  established,  and  damage  results  from 
and  was  known  to  be  so  when  decided,  a   subsequent   change   in   the  grade. 
This  doctrine,  sa3rs  Bronaon,  C.  J..  4  Akron  v.  Chamberlain  County,  34  Ohio 
N.  Y.  195,  205,  supra,  is  not  law  "be-  St.  328;    Ross  v.  Cincinnati,  24  Ohio 
yond  the  State  of  Ohio.'*     The  later  Cir.  Ct.  R.  43.     But  can  the  courts 
cases  seem  to  modify  the  broad  doe-  adjudge  a  ^rade  to  be  unreasonable, 
trines  of  the  earlier  ones,  and  make  which  the  city  council  has  decided  to 
the   municipal  liability   depend   upon  be  reasonable?     We  should  say  not. 
circumstances.     Cincinnati  v.  Penny,  As  to  amount  of  damages  for  appro- 
21  Ohio  St.  499,  where  the  prior  cases  priation  of  an   easement   for  lateral 
are  reviewed  by  Mcllvaine,  J.,  Youngs-  support  of  street,  see  Dodson  v.  Cin- 
town  V.  Moore,  30  Ohio  St.  133.    See  dnnati,  34  Ohio  St.  276;    Keating  9, 
Simmons  v.  Providence,   12  R.  I.  8.  Cincinnati,  38  Ohio  St.  141  (a  street 
Referring  to  the  Ohio  cases,  the  Su-  on  a  hillside  so  excavated  as  to  cause 
preme   Court   of    Wisconsin   declared  a  landside  on  a  lot  fronting  on  another 
them  not  to  be  law,  but  observes  that  and  higher  street).    In  Cohen  v.  Cleve- 
there  is  ''much  justice  and  equity  in  land,  43  Ohio  St.  190  (erecting  a  via- 
the  principle  they  adopt.''    Alexander  duct),  the   same   court   said:    "This 
V.  Milwaukee,  16  Wis.  247,  256,  noted  court  has,  however,  constantly  acknowl- 
supra,  §  1675.    Even  in  OAto,  a  city  edged  that  McCombs  r.  Akron  Council 
which  has  constructed  with  reasonable  and  cases  following  it  are  a  departure 
and  ordinary  care  a  sewer  excavation,  from  the  current  of  authorities  else- 
bv   which    the  lateral  support  of  the  where;  and  althou^  these  cases  have 
jKaifitiff*s  house  is  withdrawn  so  that  not  found  favor  with  the  judges  de- 
the  foundation  walls  give  way,  is  not  livering  the  opinions  in  Radclm's  Ex. 
liable  in  damages  therefor.    Cmcinnati  v.  Brooklyn,  4N.  Y.  195;  Hill  v.  Boston, 
V.  Penny,  21  Ohio  St.  499.    In  a  later  122  Mass.  344;  Alexander  t;.  Milwaukee, 
decision  in  this  State,  it  is  held  that  16  Wis.  247j    Northern  Transp.  Co. 
the  owner  of  a  lot  abutting  on  an  im-  of  Ohio  v.  Chicago,  99  U.  S.  635,  we  are 
proveil  stit^et  of  a  city  or  village,  in  entirely  content  with  the  doctrine,  and 
erecting    buildings    thereon,    assumes  would  not  change  it  if  we  could.    But 
the  risk  of  all  damage  which  may  re-  the  justice  of  the  Ohio  rule,  the  firm- 
suit  from  the  subsequent  grading  and  ness  with  which  it  has  been  adhered 
improvement  of  tlie  street  by  the  mu-  to  for  nearly  half  a  oeatuiy,  aad  the 
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viaduct,  such  as  a  bridge  approach,  or  elevated  way  to  bridge  a 
hollow,  intended  for  general  public  travel  and  not  devoted  to  the  exclusive 
use  of  a  private  transportation  corporation,  is  a  legitimate  street  im- 
provement equivalent  to  a  change  of  grade,  and  that  as  in  the  case 
of  a  change  of  grade,  and  within  the  principles  laid  down  in  the 
preceding  sections,  an  owner  of  land  abutting  on  the  street  is,  under 
such  circumstances,  not  entitled  to  damages  for  the  impairment  of 
access  to  his  land  and  the  lessening  of  the  circulation  of  light  and 
air  over  it,  in  the  absence  of  any  statutory  or  constitutional  pro- 
vision conferring  upon  the  abutting  owner  the  right  to  recover 
therefor.* 

manner  in  which  it  is  recognized  and  grade.    French  v.  Milwaukee,  49  Wis. 

enforced  in  our  statutes,  have  estab-  584;    Church  v,  Milwaukee,  31  Wis. 

lished  the  doctrine  as  a  rule  of  prop-  512;  Stowell  v.   Milwaukee,  31  Wis. 

erty,  and  it  is  now  too  late  to  enquire  523;  Tyson  v.  Milwaukee,  50  Wis.  78; 

whether  McCombs  v,  Akron  Council  Haubner  v.  Milwaukee,  124  Wis.  153. 

was   properly   decided.''      Mr.   Lewis  Remedy  for  injury  done  by  regrading 

reviews  the  Ohio  cases  at  length,  and  held  to  be  by  appeal,  not  by  original 

considers  them  as  ''not  founded  upon  action.    Owens  t;.  Milwaukee,  47  Wis. 

a  lojDcal  basis."    Em.  Dom.  $  98.  461.    ArUe,  §§  245,  570,  587,  1145. 

Trie  learned  opinion  of  Smith.  J.,  in  *  Sauer  v.  New  York,  206  U.  S. 

Eaton  t;.  Boston,  C.  &  M.  R.  R.  Co.,  536;  aflf'g  180  N.  Y.  27;  De  Lucca  v. 

51  N.  H.  504,  529,  reviews,  criticises,  North   Little   Rock,    142   Fed.    Rep. 

and    classifies    ''the    highway    grade  597;    Selden  v.  Jacksonville.  28  Fla. 

cases,"  and  distinguishes  them  from  558;    Willis  v.  Winona,  59  Minn.  27; 

each  other  and  from  the  case  before  Kearney  v.  Ballantine,  54  N.  J.  L. 

the  court  (see  note  to  §  1679.  infra),  194;     Willetts    Mfg.    Co.    v,    Mercer 

and  propounds  the  basis  on  which  the  County^  62  N.  J.  L.  95;    Talbot  v, 

liability  or  non-liability  in  such  cases  New  York  &  H.  R.  Co.,  151  N.  Y. 

should  be  made  to  depend.    It  may  be  155;    Brand  v.   Multnomah  County, 

usefully  consulted.    The  learned  judge  38  Oreg.  79;    Mead  v.  Portland,  45 

seems  incbned  to  favor  views  more  Or^.  1,  aff'd  200  U.  S.  148;    Home 

liberal  than  those  taken  in  many  of  Building  &  C.  Co.  v,  Roanoke,  91  Va. 

the  cases  he  refers  to:  but  see,  in  sup-  52  (approved  in  Meyer  v.  Richmond, 

port  of  his  opinion,  Pumpelly  v.  Green  172     U.    S.    82,    92) ;     Colclough    v. 

Bay  Co.,  13  WaU.  166.    fnfra,  §  1683.  MUwaukee,   92   Wis.   182;   WaMk   v. 

Municipal  power  to  enlarge  liability  Milwaukee,    95   Wis.   16.     See  infra, 

by  ordinance  in  respect  to  damages  §  1680,  also  chapter  on  Streets,  ante, 

caused  by  change  of  ^rade,  see  Good-  See  also  Sandpoint  v,  Doyle,  14  Idaho, 

all  V,  Milwaukee,  5  Wis.  32,  but  qucere.  749. 

Approved  by  Paine,  J.,  Weeks  v.  Mil-  Power  to  reduce  streets  to  an  es- 

waukee,  10  Wis.  242,  270.    See  Pearce  tablished  grade  without  liability  there- 

V.  Milwaukee,  18  Wis.  32;    Goodrich  for  has  been  held  not  to  include  power. 

V,  Milwaukee,  24  Wis.  422.    Mr.  Lewis  to  obstruct  or  authorize  the  obstruc- 

thinks  "the  justice  of  the  claim  for  tion  of  streets  by  the  approach  to  a 

compensation    in    such    cases    [street  bridge  in  a  public  street,  whereby  the 

grade  cases]  so  plain  that  any  public  abutting  owner's  access  to  the  street 

corporation    would    undoubtedly    be  is  prevented  and  water  caused  to  flow 

sustained  in  the  voluntary  discharge  of  and  drain  upon  his  property.    Stack 

such  a  claim."    Em.  Dom.  §  108.    We  v.  East  St.   Louis,    85   111.  377;  Pe- 

are  unable  to  see,  however,  on  what  kin  v,  Brereton,  67  LI.  477;  Nevins 

legal  ground  such  a  corporation  could  v,  Peoria,  41  111.  502;  Pekin  v.  Winkel, 

volimtarily    create    a    legal    Uabilitv.  77  111.  56;  Chicago  v.  Baker,  98  Fed. 

Damages  under  a  special  charter  held  Rep.   ^0.     See  a]ao  East  Rome  v. 

to  be  recoverable  for  injury  to  an  un-  Lloyd,  124  Ga.  852.    These  cases  also 

improved  lot  caused  by  a  change  of  hold  the  more  doubtful  proposition 
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§  1679  (991).  Same  Subject;  No  Right  to  Lateral  Support  of  SoU. 
—  Where  the  power  is  not  exceeded,  there  is  no  implied  or  common- 
law  liability  to  the  adjacent  owner  for  grading  the  whole  width  of 

the  street,  and  so  close  to  his  line  as  to  cause  his  earth  or  fences  and 
improvemerUs  to  fall,  and  the  corporation  is  not  bound  to  furnish 
supports  or  build  a  wall  to  protect  it.^  The  abutting  owner  has,  as 
against  a  city,  no  right  to  the  lateral  support  of  the  soil  of  the  street, 
and  can  acquire  none  from  prescription  or  lapse  of  time.^    But 

that  if  the  city  authorizes  an  inde-  of  the  court,  remarks:  ''I  confess,  my 
pendent  bridge  com^anv  to  construct  convictions  are  not  so  clear  as  I  could 
such  an  approach  to  its  bridge  and  the  wish  them  to  be."  The  same  doctrine 
bridge  company  constructs  it,  the  was^  however,  substantially  adhered 
city  is  liable  to  the  abutting  lot-owner  to  m  Roll  v.  Augusta,  34  Ga.  326. 
for  the  damages  which  hv.  Jiereby  But  see  Dyer  t?.  St.  Paul,  27  Minn, 
sustains.  The  court  does  not  appear  457;  Armstrong  v.  St.  Paul,  30  Minn, 
to  rest  this  conclusion  essentially  upon  299,  referred  to  in  note  to  previous 
the  clause  in  the  Constitution  of  1870  section.  As  to  recovery  under  the 
that  ''private  property  shall  not  be  louxi  statute  for  removal  of  lateral 
taken  or  damaffsd  for  public  use  with-  support  of  abutting  lot,  see  Richard- 
out  compensation,"  but  rather  upon  son  v.  Webster  City,  111  Iowa,  427. 
the  groimd  that  it  is  the  duty  of  the  *  Quincy  v.  Jones,  76  Dl.  231 :  8.  p. 
city  to  keep  its  streets  open  and  in  Mitchell  v,  Rome,  49  Ga.  19;  HaD  v, 
repair  for  public  use  as  streets,  and  Bristol  (sewer  excavation  in  street), 
that  what  it  does  by  another  it  does  L.  R.  2  C.  P.  322;  Northern  Transp. 
by  it^lf.  It  does  not  seem  to  us  that  Co.  of  Ohio  v.  Chi(^o,  99  U.  S. 
the  principle  of  agency  is  applicable.  635.  In  this  last  case  the  court  says: 
If  the  city  has  the  power  to  authorize  ''There  was  evidence  at  the  trial  that 
such  an  approach,  it  is  not  liable;  if  it  during  the  progress  of  the  necessaiy 
has  no  such  power,  its  action  would  excavation  of  La  Salle  Street  a  i)ortion 
not  justify  the  nuisance,  and  on  what  of  the  walls  of  the  plaintiff's  buildings 

grinciple  is  the  city  corporation  to  be  on  the  lot  cracked  and  simk.    This  was 

eld  liable  for  authority  attempted  to  caused  by  the  caving  in  of  the  excava- 

be  conferred  by  an  tUira  vires  ordi-  tion  in  the  street,  the  timbers  used 

nance  on  the  bridge  company?    But  for   bracing   the   sides   having   given 

under  the  provision  of  the  Constitu-  way.     In  reference  to  this  testimony 

tion  of  1870  quoted  above,  if  a  city  the  court  instructed  the  jury  that  if 

constructs    an    elevated    viaduct    in  they  were  satisfied  from  the  evidence 

streets,     doing     special     damage     to  that  the  sinkins  of  the  wall,  or  rather 

abutters,  it  is  liable  to  them  therefor,  the  cracking  of  the  wall,  was  due  to 

Ri^ey  v.  Chicago,  102  111.  64:   s.  p.  the  weight  of  the  wall  upon  the  selvage 

Chicago  V,   Taylor,    125   U.   S.    161;  or  portion  of  the  earth  which  was  left. 

Lehigh  Coal  Co.  v.  Chicago,  26  Fed.  ana  not  to  the  removal  of  the  material 

Rep.  415,  per  Dyer,  J.    Post,  §§  16S4-  which  was  taken  out  of  the  street, 

1686,   and  notes.     See  also  Ladd  v.  that  is,  from  the  pit,  the  defendants 

Philadelphia,  171  Pa.  485;    Walsh  v.  were  not  liable.    If  they  were  satisfied 

Scranton,    23    Pa.    Super.    Ct.    276.  that  if  the  wall  had  not  stood  upon 

Property  alleged  to  be  mjured  by  the  the  plaintiff's  lot  where  it  did,  there 

closme  of  a  street  need  not  abut  the  would  have  been  no  change  in  the 

closea  portion  of  the  street.    Chicago  level  of  the  ground  there,   but  that 

V,  Baker,  86  Fed.  Rep.  753.  the  change  in  the  level  which  caused 

^  Ante,   §    1677,   and   cases   cited;  the  deflection  of  the  wall  was  due  to  the 

Quincy  v,  Jones,  76  111.  231;    Fyfe  v.  weight  of  the  wall  resting  upon  the 

Turtle  Creek,  22  Pa.  Super.  Ct.  292,  earth  after  the  excavation  was  made, 

297:   Taylor  v.  St.  Louis,  14  Mo.  20;  then  the  defendant  was  not  liable  for 

St.  Louis  V,  Gumo,  12  Mo.  414;  Pon-  that.     We  think  this  instruction  was 

tiac  V,  Carter,  32  Mich.  164;  Rome  v.  entirely  right.    The  general  rule  may 

Omberg,  28  Ga.  46.    In  thus  holding,  be   admitted   that   every   land-owner 

Lumpkin,  J.,  who  delivers  the  opinion  has  a  right  to  have  his  land  pl^served 
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the  Court  of  Appeals  of  New  York  has  held  that  the  preservation 
of  lateral  suvport  to  a  highway,  as  constructed  and  prepared  for  the 

unbroken,  and  that  an  adjoining  owner  porate  liability  in  such  cases  is  the 
excavating  on  his  own  lajid  is  subject  manner  in  which  the  work  is  done, 
to  this  restriction,  —  that  he  must  and  it  is  not  incurred  when  the  work 
not  remove  the  earth  so  near  to  the  is  'done  with  ordinary  skill  and  cau- 
land  of  his  neighbor  that  his  nei^  Hon^^  in  the  words  of  the  court.  The 
bor's  soil  will  crumble  away  under  its  cavmg  in  of  the  walls,  in  that  case, 
own  weight  and  fall  upon  his  land,  was  the  direct  and  obvious  rrault  of 
But  this  right  of  lateral  support  extends  the  removal  of  the  supporting  soil,  the 
only  to  the  soil  in  its  natural  condition,  danger  of  which  must  have  been  tore- 
It  does  not  protect  whatever  is  placed  seen  and  should  have  been  provided 
upon  the  sou  increasing  the  downward  against.  There  was  clear  negligence 
and  lateral  pressure,  if  it  did  it  would  in  this  indifference  to  the  plaintiff's 
put  it  in  the  power  of  a  lot-owner,  interest,  and  for  this  the  corpora- 
by  erecting  heav^  building  on  his  tion  w^  made  liable.  We  do  not 
lot,  to  greatly  abndge  the  nght  of  his  propos^  vo  depart  from  this  ruling,  or 
neighbor  to  use  his  lot.  It  would  to  unpair  the  force  of  the  decision  as 
make  the  rights  of  the  prior  occupant  a  precedent  to  guide  in  similar  cases.'' 
tae&tly  siiperior  to  those  of  the  latter.  Implied  corporate  liability  recognized 
Wyatt  V.  Harrison,  3  Bam.  &  Ad.  S71;  for  working  beyond  or  below  estMished 
Lasala  t;.  Holbrook,  4  Paige  (N.  Y.),  grade,  or  without  any  established  grade. 
169;  Washburn  on  Easements,  chap.  Cole  v,  Muscatine,  14  Iowa,  296^  299. 
iv.  §  1."  See  also  Bunker  v.  Hudson,  But  this  was  not  the  main  question  in 
122  Wis.  43.  But  see  Richardson  v.  the  case.  Liability  asserted  where  the 
Webster,  111  Iowa,  427,  and  Columbus  city  cut  down  deeper  than  the  legally 
V.  Williaixl,  7  Ohio  Cir.  Dec.  33,  aff'd  established  grade,  Thomson  v.  Boon- 
64  Ohio  St.  616;  iVro,  §  1683.  Munid-  viUe.  62  Mo.  282. 
pal  corporations  and  Uieir  contractors  Under  the  legislation  of  Iowa  (supra, 
must  notify  abutting  owner  of  the  §  1677,  note),  where  a  city  desires  to 
proposed  excavation  and  afford  him  change  the  grade  of  a  street,  and  the 
a  reasonable  opportunity  to  protect  property  of  anv  one  who  has  built  in 
his  property.  Gerst  v.  St.  Louis,  186  accordance  with  the  grade  is  damaged 
Mo.  191.  by  such  change,  there  must  be  an  ap- 
V  In  Meares  v,  Wilmington,  9  Ired.  praisal  of  dama^  before  the  work  is 
L.  (N.  Car.)  73,  the  general  rule  stated  commenced;  if  this  is  not  done,  an  action 
in  the  text  is  recognized  in  Nor^  Caro-  for  dama^  will  lie  against  the  city. 
Una,  but  it  seemis  to  have  been  held  The  city  is  guilty  of  an  unlav^ul  act, 
that  it  was  the  duty  of  the  authori-  because  the  granted  power  is  not  ex- 
ties  "to  have  erected  a  substantial  ercised  in  a  lawful  manner.  Noyes  o. 
wall  as  the  excavation  proceeded,  and  Mason  City,  63  Iowa,  418;  Hemp- 
thus  preventing  the  caving  in  of  the  stead  v.  Des  Moines,  63  Iowa,  36; 
plaintiff's  lot."  And  the  substance  of  Dore  v.  Milwaukee,  42  Wis.  18.  On 
the  reasoning  of  the  able  judge  (Pear-  the  general  subject,  see  Crossett  v. 
son,  J.)  who  delivered  the  opinion  is,  Janesville,  28  Wis.  420;  Chambers 
that  it  is  implied  that  the  corporation  v,  Satterlee,  40  Cal.  497^  Delphi  v, 
will  do  the  work  properly,  and  if  in  Evans,  36  Ind.  90;  Lewis  Em.  Do- 
such  a  case  they  failed  to  take  meas-  main,  chap,  viii.,  where  the  statutes 
ures  to  protect  the  plaintiff's  lot  and  constitutions  of  several  of  the 
(which  was  improved),  they  failed  to  States  giving  a  remedy  in  street  grade 
do  the  work  properly,  and  are  liable  cases  are  referred  to  and  the  decisions 
to  an  action;  but  it  seems  difficult,  construing  and  applving  these  reme- 
judicially.  to  sustain  this  intermediate  dial  provisions  are  collected, 
ground,  however  just  in  its  results.  Courts  will  not  inquire  whether  the 
The  foregoing  cnticism,  which  ap-  grade  adapted  is  the  best  one,  or  whether 
pcared  in  the  third  edition  of  this  one  causing  less  damage  would  not 
work,  was  noticed  by  the  Supreme  equally  have  answered  the  purpose 
Court  of  North  Carolina,  in  Wnght  v,  intended.  Roberts  t;.  Chicago,  26  HI. 
Wilmington,  92  N.  Car.  166,  where  249;  Snyder  v,  Rockport,  6  Ind.  237; 
Smith,  C.  J.,  said:   ''The  test  of  cor-  Reynolds  v,  Shreveport,   13  La.  An* 
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public  use,  is  an  obligation  to  the  conununity  which  rests  upon 
the  adjacent  land-owner;  and  hence,  although  the  municipality  is 
under  no  obligation  to  afford  lateral  support  to  the  abutting  prem- 
ises, the  owner  of  the  abutting  premises  cannot,  by  digging  or 
excavating  upon  his  land,  so  affect  the  lateral  support  of  the  high- 
way as  to  cause  or  threaten  its  subsidence.^ 

§  1680  (992).  GonMquentUl  Damages  not  a  "  Taking  **  ol  Property; 
Special  Remedy.  —  Provisions  in  a  city  charter,  or  other  statute, 
authorizing  the  opening  and  improving  of  streets  or  the  construc- 
tion of  works  of  a  public  nature  therein  if  these  be  within  the  scope 
of  the  legitimate  uses  of  streets  and  highways,  are  not  unconstitur 
tional,  in  the  absence  of  special  provision  to  that  effect,  because  they 
omit  to  provide  compensation  for  those  who,  although  their  prop- 
erty be  not  taken,  thereby  suffer  indirect  or  consequential  damages. 
Although  the  adjoining  property  may  by  such  improvement  of  the 
street  be  consequentially  injured,  still  it  is  not,  in  a  constitutional 
sense,  taken  for  public  use.^ 

426.    And  the  reason  is,  that  the  de-  *  Haverstraw  v.  Eckereon,  192  N. 

termination  of  such  Questions  has  be^i  Y.  54,  aff'g  124  N.  Y.  App.  Div.  18. 

committed  by  the  legislature  to  the  See   also  reople  v,  Eckerson,  133  N. 

governing   body   of   the   corporation,  Y.  App.  Div.  220;    New  York  Steam 

and  not  to  the  judicial  tribunals.  Co.  v.  Foundation  Co.,  195  N.  Y.  43, 

As  to  iDarUonness,  oppression,  or  50. 
malice  in  exercising  the  power.  Rounds  '  Callender  v.  Marsh,  1  Pick. 
V.  Mumford,  2  R.  I.  154;  Reynolds  v.  (Mass.)  418,  430;  Thurston  v,  Han- 
Shreveport,  supra;  Rudolphe  v.  New  oock^  12  Mass.  220;  Selden  v.  Jack- 
Orleans,  11  La.  An.  242;  Roberts  v.  sonville,  28  Fla.  558;  Omaha  v.  Croft, 
Chicago,  26  111.  249;  Philadelphia  v,  60  Neb.  57;  Comesky  v,  Suffem,  83 
Randolph,  4  Watts  A  S.  (Pa.)  514;  N.  Y.  App.  Div.  137;  Hoster  v.  Phila- 
supra,%  988,  note;  Henderson  v.  Mid-  delphia,  12  Pa.  Super.  Ct.  224.  But 
land  K.  Co.  (Court  of  Exchequer),  24  see  Eachus  v,  Los  Anseles  Consol. 
L.  T.  R.  N.  8.  881;  infra,  §  1683,  and  Electric  R.  Co.,  103  Cal.  614.  Note 
note,  in  which  an  extract  is  given  from  doubts  in  the  dissenting  opinion  of  Mr. 
the  opinion  of  the  Supreme  Court  of  Justice  Story,  in  Charles  Kiver  Bridge 
the  United  States,  delivered  by  Strong,  v.  Warren  Bridge,  11  Pet.  (U.  S.)  420, 
J.,  in  Northern  Transp,  Co.  of  Ohio  v,  and  see  note  by  Chancellor  Kent:  2 
Chicago,  99  U.  S.  635.  Supra,  §  1674,  Kent  Com.  340,  6th  ed.  But  the  doc- 
note,  trine  in  the  text  was  asserted  by  the 

Construction  of  English  Act  gwirig  Court   of   Appeals,    upon   great    oon- 

compensation   fox    lands    ** injuriously  sideration,  in  Radcliff's  Ex.  r.  Brooklyn, 

affected''  by  public  toorks.       Becket  v.  4  N.  Y.  195,  205. 

Midland  R.  Co.  (change  of  grade  im-  What  constitutes  a  taking.     Terre 

pedin^  access),  L.  R.  3  C.  P.  82;  Hall  Haute  v.    Blake,   9   Ind.   App.   403; 

V.  Bristol   (sewer  excavation  injuring  Bush    v.    McKeesport,    166    Pa.    57. 

building),  L.  R.  2  C.  P.  322:  Queen  t;.  AnU,   i   1014;    infra,   §§   1683-1686; 

Wallesey  L.  Board  of  Healtn  (making  Coolev  Const.  Lim.  541.     LegUimate 

sewer  and  levelling  street),  L.  R.  4  Q.  use  of  streets,  see  chapter  on  Streets, 

B.  351;   Queen  v.  Vestry  of  St.  Luke,  ante,  §§  1161  et  seq. 

L.  R.  6  Q.  B.  572,  aflf'd  L.  R.  7  Q.  B.  Taking  of  private  property.    For  a 

148;  Caledonian  Ry.  Co.  v.  Ogilvie,  2  valuable    discussion    of    what    consti- 

Macq.  229.  tuUs  a  ** taking''  of  privaie  property^ 
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§  1681  (993).  Change  of  Grade;  Special  Remedy  ezclnslTe.  —  If, 
in  such  cases,  the  statute  provides  a  specific  remedy,  or  a  remedy 
other  than  an  ordinary  civil  action,  that  remedy  alone  can  be  pur- 
sued.^    Accordingly,  where  a  municipal  charter  provided  that 

the  reader  is  referred  to  the  case  of  New  York  in  Story  v.  New  York  EIcv. 
Eaton  t;.  B.  C.  &  M.  R.  R.  Co.,  51  R.  R.  Co.,  90  N.  Y.  122,  the  principles 
N.  H.  504.  The  opinion  of  SmWi,  J.,  of  which  were  restated  and  adhered  to 
in  this  case  cites  most  of  the  leading  in  Lahr  v.  Metropolitan  Elev.  R.  Co., 
adjudications,  and  attempts  to  classify  104  N.  Y.  268.  In  these  cases  the 
them;  and  the  learned  judge  evidently  court  inter  cdia  held  that  the  erection 
favors  a  less  rigid  view  than  is  main-  of  an  elevated  railroad,  the  use  of 
tained  in  many  of  the  cases.  The  pre-  which  is  intended  to  be  permanent  in 
cise  point  held  by  the  court  was  that  a  public  street,  and  upon  which  cars 
the  legislature  has  no  power  to  au-  are  propelled  by  steam  engines,  gen- 
thorize  a  railroad  corporation  to  divert  erating  ^,  steam,  and  smoke,  and 
the  waters  of  a  river^  by  cuttinjg  distributmg  in  the  air  cinders,  dust, 
through,  in  the  course  ot  msJcing  their  ashes,  and  other  noxious  ana  dele- 
road-bed,  a  natural  ridge,  thereby  terious  substances,  and  interrupting 
causing  the  waters,  ''sometimes  in  the  free  passa^  of  light  and  air  to 
floods  and  freshets,"  to  flow  upon  the  and  from  adjoming  premises,  consti- 
plaintifT's  land,  carrying  thereon  sand  tutes  a  taking  of  the  easement  of  the 
and  gravel,  without  making  provi-  abutting  owner  in  the  street,  and  its 
sion  for  his  compensation.  And  the  appropriation  by  the  railroad  corpora- 
ground  of  the  decision  is  that  such  an  tion,  thereby  rendering  it  liable  to  the 
injuiy  is  a  taking  of  the  property  abutters  for  damages  occasioned  by 
within  the  meaning  of  the  Constitu-  such  taking.  Tate  v.  Greensboro,  114 
tion.  51  N.  H.  504.  The  same  view  N.  Car.  3^.  See  ante,  chap.  xxv.  on 
has  received  the  full  sanction  of  the  ''Street  Franchises,''  §§  1210  et  seq.. 
Supreme  Court  of  the  United  States,  where  this  subject  is  considered  at 
wUch,  after  recognizing  the  conflict  in  length. 

the  decisions  of  the  State  courts,  held  Party  owning  a  house  in  which  he 
that  "where  the  real  estate  is  actually  carries  on  an  inn  is  not  entitled  to  be 
invaded  by  superinduced  additions  of  compensated  for  the  indirect  injury  to 
water,  earth,  sand,  or  other  materials,  his  trade  resulting  from  the  diversion 
or  by  having  any  artificial  structure  of  traflic  caused  by  an  unauthorized 
placed  on  it,  so  as  effectually  to  de-  act  of  lowering  the  roadway,  but  only 
stroy  or  impair  its  usefulness,  it  is  ^  for  direct  structural  injury  occasioned 
taking  within  the  meaning  of  the  Con-  by  the  unauthorized  interference  with 
stitution.''  "This  proposition,''  sav's  his  cellar.  Bigg  v,  London,  L.  R.  15 
Mr.  Justice  Miller,  who  delivered  the  Eq.  376;  but  see  Ricket  v,  Metropoti- 
opinion  of  the  court,  "is  not  in  con-  tan  R.  Co.,  L.  R.  2  H.  L.  175;  Duke 
flict  with  the  weight  of  judicial  au-  of  Buccleuch  v.  Metropohtan  Bd.  of 
thority  in  this  country,  and  certainly  Works,  L.  R.  5  H.  L.  C.  418;  Beckett 
not  with  sound  principle."  Pumpelly  v.  Midland  Ry.  Co.,  L.  R.  3  C.  P.  82: 
V.  Green  Bay  Co.,  13  Wall.  (U.  S.)  166,  McCarthy  v.  Metropohtan  Bd.  of 
168,  181.  Approved,  Ashley  v.  Port  Works,  L.  R.  7  C.  P.  508;  s.  c.  L.  R. 
Huron,  35  Mich.  296;  Cumberland  v,  8  C.  P.  191.  See  further  on  this  sub- 
Willison,  50  Md.  138;  Arimond  v.  ject  chapter  on  Streets,  ante,  Con- 
Green  Bay  &  M.  Canal  Co.,  31  Wis.  stniction  of  constitutional  provision  in 
316;  Rowe  v.  Portsmouth,  56  N.  H.  Illinois  and  in  other  States  that  "pri- 
291;  Thurston  v.  St.  Joseph,  51  Mo.  vatc  property  shall  not  be  taken  or 
510;  post,  §§  1739,  1740;  El^n  v,  damaged,  for  public  use.  without  com- 
Eaton.  83  111.  535;  Rigney  v.  Chicago,  pensation."  Supra,  %  1677,  note: 
102  111.  64  (constructing  a  viaduct  so  infra,  §  1683,  note,  1684-1686,  and 
as  to  deprive  plaintiff  of  access  to  his  notes,  1689. 

house   except    by    means   of    stairs);  *  Heiser  v.  New  York,  104  N.  Y. 

Chicago   V.   Taylor,    125   U.   S.    161:  68;  Seuflferle  v.  MacFarland,  28  App. 

infra,  §§  1683,  note,  1684-1686,  and  D.  C.  94,  105,  citing  text;    Hovey  v. 

notes.     This  subject  was  thoroughly  Mavo,  43  Me.  322;   Ernst  v,  Kunkle, 

considered  by  the  Court  of  Appeals  of  5OhioSt.520;Andover&M.Tump.O0f 
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whenever  the  common  coundl  should  change  the  grade  of  a  street, 
**  they  should  make  compensation  to  the  owners  of  property  for  achud 
damages  thereby  caused,'*  and  provide  for  such  payment  by  an  assess^ 
rnerU  upon  all  real  estate  benefited,  and  an  action  was  brought  against 
the  city  by  an  individual  injured  by  a  change  in  the  grade  of  a 
street,  alleging  as  a  breach  of  duty  that  the  dty  would  not  pay,  or 
provide  for  the  payment  of,  the  damages,  it  was  held  that  he  could 
not  recover,  because  the  effect  of  a  recovery  would  be  to  throw  the 
burden  upon  the  whole  city,  when  the  law  imposed  it  on  those 
locally  benefited.  The  coiut  regarded  the  case  as  one  where  the 
law  creating  the  liability  had  provided  a  special  mode  of  obtaining 
payment  from  a  particular  fund,  and  where  the  plaintiff's  remedy 
was  not  by  a  suit  for  damages,  but  by  mandamus  to  compel  the 
council  to  make  the  assessment  and  collection;  and  the  judgment 
of  the  coiut  was,  we  think,  correct.* 

§  1682  (994).   Same  Subject;  Remedy  of  Abutter  by  Injunction.  — 

When,  however,  the  charter  provides  that  the  established  grade  of 
a  street  **  shall  not  be  changed  until  the  damages  have  been  assessed 
and  tendered  to  the  property  owners  before  any  such  change  shall 
be  made,"  this  is  imperative,  and  the  city  may  be  enjoined  by  the 
abutter  from  entering  on  the  work  of  changing  the  surface  of  the 
street,  in  conformity  with  the  altered  grade,  until  his  damages  have 
been  first  ascertained  and  tendered.* 

V.  Gould,  6  Mass.  40;  Boston  v,  Shaw,  inff  damage  caused  by  change  of  grade 
1  Met.  (Mass.)  130;  Cole  v,  Musca-  held  to  extend  to  property  outside  of 
tine,  14  Iowa,  296;  Dbrman  v,  Jackson-  the  city  limits,  as  wdl  as  to  that  within 
ville,  13  Fla.  538,  552;  supra,  §  1635.  the  city.  Columbus  t;.  Hydraulic 
ArUe,  i  1677,  note;  infra.  §f  1681, 1682.   Woolen  Mills  Co.,  33  Ind.  435. 

Construction  of  special  statutes.  Cole  »  Reock  v,  Newark,  33  N.  J.  L.  129. 
V.  Muscatine  (remedy  in  Commis-  Nor  would  a  suit  for  damages  lie  for 
sioners'  Court),  14  Iowa,  296;  Dalzell  the  omission  of  the  common  council 
V.  Davenport  (mode  of  estimating  and  to  make,  or  cause  the  assessment  to  be 
proof  of  damages).  12  Iowa)  437;  made,  the  remedy  being  by  mandamus. 
Crossett  V.  Janesville  (requiring  rec-  lb.;  see  also  Heiser  v.  New  York,  104 
ommendation  of  property  owners),  28  N.  Y.  68.  In  lUinais  it  is  held  that  a 
Wis.  434;  Freeland  v.  Muscatine,  9  city  is  liable  if  it  faib  to  have  the  dam- 
Iowa,  461.  Since  the  decision  in  Cal-  aees  assessed.  Elgin  v.  Eaton,  83  III. 
lender  v.  Marsh,  supra,  the  law  as  537;  Claybui^  v.  Chicago,  25  III. 
there  held  has  as  above  stated  been  535.  So  in  Indiana.  Lafayette  v. 
changed  by  statute,  and  a  specific  Wortman,  107  Ind.  404,  noted,  §  1677, 
remedv  provided  for  such  an  injury,  supra,  note;  ante,  §§  827,  1487,  note; 
Ante,  §  1677,  note.  Femald  v.  Boston,  supra,  §  1665,  note;  §  1676,  note. 
12  Cush.  (Mass.)  574.  This  remedy  «  Hurford  t;.  Omaha,  4  Neb.  336; 
excludes  a  civil  action  for  all  damages  Schrodt  v.  St.  Joseph,  109  Mo.  App. 
nece««or%  occasioned.  Flagg  v.  Worces-  627.  Grade  ought,  primarily,  to  be 
ter,  13  Gray  (Maas.)^  601;  lb.  193;  proved  by  the  record  and  files;  if 
6  Gray,  544;  Benjamin  v.  Wheeler,  8  these  are  lost,  then  by  secondary 
Gray  (Mass.),  409,  413.    Statute  giv-  evidence;  but  it  cannot  be  established 
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§  1683  (995).  Same  Subject;  Judgment  of  the  Supreme  Court 
of  the  United  States.  —  The  principles  stated  in  the  preceding  sec- 
tions, viz.,  that  a  city  is  not  liable  at  common  law  for  consequential 
damages  caused  by  an  authorized  change  in  the  grade  of  a  public 
street,  and  that  such  a  change,  where  private  property  is  not  ac- 
tually encroached  upon,  though  it  may  be  injured  in  its  use,  is  not 
a  "taking"  of  property  within  the  constitutional  provision  that 
private  property  shall  not  be  "taken"  for  public  use  without  com- 
pensation, have  been  recognized  and  applied  in  a  judgment  of  the 
Supreme  Court  of  the  United  States,  in  a  case  in  which  it  was 
sought  by  the  owner  of  property  bounded  on  one  side  by  the  Chicago 
River  and  on  another  by  a  street,  to  recover  of  the  city  damages  for 
sf)ecial  injuries  to  such  property,  sustained  in  consequence  of  the 
action  of  the  city  authorities  in  constructing  under  express  legisla- 
tive authority  a  tunnel  or  passqge^way  within  the  limits  of  the  street, 
under  the  river  where  it  intersected  the  street.  The  only  con- 
stitutional provision  then  in  force  bearing  on  the  question  was  the 
usual  one  that  private  property  shall  not  be  "taken"  for  public 
use  without  compensation.  The  complaint  of  the  lot-owner  was 
that,  by  reason  of  the  operations  of  the  city,  he  was  deprived  of 
access  to  his  premises  on  the  side  of  the  river,  caused  by  a  coffer- 
dam (which  was,  however,  necessary  to  enable  the  city  to  construct 
the  tunnel),  and  by  obstructions  in  the  street  resulting  from  the 
work.  Neither  the  coffer-dam  nor  the  obstructions  in  the  street 
were  continued  longer  than  was  necessary.  A  recovery  was  sought 
on  the  ground  that  the  erection  of  the  coffer-dam  and  the  necessary 
excavations  in  the  street  constituted  a  public  nuisance,  causing 
special  damages  beyond  those  suffered  by  the  public  at  large.  But 
the  Supreme  Court,  on  the  principle  that  a  nuisance  cannot  be 
predicated  of  that  which  the  law  authorizes,  and  that  the  city  was 
the  agent  of  the  State  in  performing  a  public  duty  authorized  by 
statute,  held  that  there  was  no  implied  or  common-law  liability  even 
for  such  special  damages,  since  it  did  not  appear  that  the  power 
granted  to  the  city  had  been  exceeded,  or  that  the  owner's  lot  had 
been  trespassed  on,  or  that  any  wanton  or  negligent  injury  had 
been  inflicted.  Under  such  circumstances,  it  was  regarded  as  settled 
on  the  soundest  of  legal  reasons,  that  there  is  no  right  to  compensa- 
tion for  consequential  injuries  caused  by  authorized  erections  or 
public  works,  unless  such  right  is  given  by  constitutional  provision 

by  admissions  of  municipal  officers  that  Remedy  by  injunction,  see  Index,  tit. 
such  a  grade  had  been  made.  Ne-  Equity,  Injunction;  infra,  §  1684,  note, 
braska  City  v.  Lampkin,  6  Neb.  27. 
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or  legislative  enactment,  and  that  it  was  immaterial  whether  the 
fee  of  the  street  was  in  the  State,  or  in  the  city,  or  in  the  abutter.^ 

*  Northern  Transp.  Co.  of  Ohio  v.  be  taken  for  public  use  without  just 
Chicago,  99  U.  S.  635;  reprinted  2  compensation  being  made.  But  acts 
Thomps.  Neg.  692;  annotated,  Ih.  done  in  the  proper  exercise  of  govem- 
743,  747.  In  giving  the  judgment  of  mental  powers,  and  not  directly  en- 
the  court  in  this  case,  Mr.  Justice  Strong  croaching  upon  private  property, 
observed:  ''It  is  undeniable  that  in  though  their  consequences  may  impair 
making  the  improvement  of  which  the  its  use,  are  universally  held  not  to  he 
plaintiffs  complain  the  cUy  was  the  *a  taking*  within  the  meaning  of  the 
agent  of  the  Staler  and  performing  a  constitutional  provision.  They  do  not 
miblic  duty  imposed  upon  it  &^  the  entitle  the  owner  of  such  property  to 
26(;i82a/tire;  and  that  persons  appomted  compensation  from  the  State  or  its 
or  authorized  by  Law  to  make  or  im-  agents^  or  give  him  any  right  of  action, 
prove  a  highway  are  not  answerable  llus  is  supported  oy  an  immense 
for  consequential  damages,  if  they  act  weight  of  authority.  Cooley  on  Con- 
within  their  jurisdiction  and  with  care  stitutional  Limitations,  page  542,  and 
and  skill,  is  a  doctrine  almost  univer-  notes.  The  extremest  quaufication  of 
sally  accepted,  alike  in  England  anl  the  doctrine  is  to  be  found,  perhaps,  in 
in  this  country.  It  was  asserted  Pumpelly  v.  Green  Bay  Co.,  13  WaU. 
unqualifiedly  in  British  Plateglass  (U.  S.)  166,  180,  and  in  Eaton  v.  Bos- 
M.  Co.  V.  Meredith,  4  T.  R.  794;  ton,  C.  &  M.  R.  Co.,  51  N.  H.  5(H 
in  Sutton  v.  Clarke,  6  Taunton,  28,  [supraj  §  1679,  note].  In  those  cases 
and  in  Boulton  v.  Crowther,  2  Bam.  it  was  held  that  permanent  flooding  of 
&  C.  703.  It  was  asserted  in  Green  v.  private  propertv  may  be  regarded  as  a 
Reading  Bor.,  9  Watts  (Pa.),  382,  384;  'taking.'  In  those  cases  there  was  a 
O'Connor  v.  Pittsburg,  18  Pa.  St.  187;  physical  invasion  of  the  real  estate  of 
in  Callendcr  v.  Marsh,  1  Pick.  (Mass.)  the  private  owner,  and  a  practical 
418,  as  well  as  by  the  courts  of  numer-  ouster  of  his  possession.  But  in  the 
ous  other  States.  [Ante,  §  1677,  and  present  case  tnere  was  no  such  inva- 
notc.]  It  was  asserted  in  Smith  v.  sion.  No  entry  was  made  upon  the 
Washington  Corp.,  20  How.  135,  in  plaintiff's  lot.  All  that  was  done  was 
this  court;  and  it  has  been  held  by  to  render  for  a  time  its  use  more 
the  Supreme  Court  of  Illinois.  The  inconvenient.  The  present  Constitu- 
decisions  in  Ohio,  so  far  as  we  know,  tion  of  Illinois  [see  infra,  §  1686,  and 
are  the  solitary  exceptions.  The  doc-  note]  took  effect  [on  the  8th  day  of 
trine,  however  it  may  at  times  appear  August,  1870]  after  the  work  of  con- 
to  be  at  variance  with  natural  justice,  structing  the  tunnel  had  been  «ul> 
rests  upon  the  soundest  legal  reason,  stantially  completed.  It  ordains  that 
The  State  holds  its  highways  in  trust  private  property  shall  not  be  'taken 
for  the  public.  Improvements  made  by  or  damaged*  for  public  use  without  just 
its  direction  or  by  its  authority  are  its  compensation.  This  is  an  extension 
acts,  and  the  ultimate  responsibility  of  of  the  common  proviMon  for  the  pro- 
course  should  rest  upon  it.  But  it  is  the  tection  of  private  property.  {Ante, 
prerogative  of  the  State  to  be  exempt  from  §  1677.  note.  Post,  §§  1684-1686.] 
coercion  by  suit,  except  by  its  own  conr  But  it  nas  no  application  to  this  case, 
sent.  This  prerogative  would  amount  as  was  decided  bv  the  Supreme  Court 
to  nothing  if  it  does  not  protect  the  agents  of  the  State  in  the  case  of  Chicajgo  v. 
for  improving  highways  which  the  Stale  Rumsey,  87  111.  348;  s.  c.  10  Chicago 
is  compelled  to  employ.  The  remedy,  Le^^al  News,  333.  That  case  also 
therefore,  for  a  consequential  injury  decides  that  the  city  is  not  liable  for 
resulting  from  the  Staters  action  through  consequential  damages  resulting  from 
its  agents,  if  there  be  any,  mu^t  be  that,  an  improvement  made  in  the  street. 
and  that  only,  which  the  legislature  the  fee  of  which  is  in  the  city,  provided 
shaUgive.  It  does  not  exist  at  common  the  improvement  had  the  sanction  of 
law.  The  decisions  to  which  we  have  the  le^lature.  [As  to  materiality  of 
referred  were  made  in  view  of  Magna  fee  being  in  city,  see  ante,  chap,  on 
Charta,  and  the  restriction  to  be  Streets.]  It  also  decides  that  La  Salle 
found  in  the  Constitution  of  every  Street  is  such  a  street,  and  declares 
State  that  private  property  shall  not  that  a  recovery  of  sucn  damages  by 
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§  1684  (995  a).     Liability  for  Consequential  Damages  under  Special 

Constitutional  Provisions;  Grades  and  Changes  of  Grade.  — Several 
of  the  more  recent  State  Constitutions  have,  as  we  have  seen, 
ordained  that  "  private  property  shall  not  be  taken  or  damaged 
for  public  use  without  compensation."  ^  This  extension  of  the 
usual  constitutional  provision  by  the  introduction  of  the  word 

"damaged"  was  first  adopted  in  1870  in  the  Constitution  of  that 

an  adjacent  lot-holder  has  been  denied  improvement  on  his  own  land  according 

by  the  settled  law  of  the  State  up  to  to  nis  best  skill  and  diligence,  not  fore- 

the  adoption  of  the  present  Consti-  seeing  it  will  produce  injury  to  his 

tution."    See  Elgin  v.  Eaton,  83  III.  neighbor;    if  he  thereby^  thou^^  un- 

535;    Pekin  v.  Brereton,  67  III.  477;  wittingly;   injure  his  neighbor,  he  is 

Shawnectown  v.  Mason,  82  III.  337;  liable.    The  resemblance  fails  in  this 

People  V.  McRoberts,  62  III.  38;  Chi-  most  important  point,  —  that  his  act 

cago  &  Pac.  R.  Co.  v.  Francis,  70  III.  is  not  done  for  a  public  purpose,  but 

238;    Putnam  v.  Douglas  County,  6  for    private    emolument.    Here    the 

Oreg.  3l8;  Homstein  v.  Atlantic  &  Gt.  defendant    is    not    a    volunteer;     he 

W.  K.  Co.,  51  Pa.  St.  87.     [Antef  §  1677  executes  a  duty  imposed  upon  him  by 

and  notes.    Post,  §§  1684-1686.]  the  legislature,  which  he  is  bound  to 

"  We  have  examined,"  continues  execute.' " 
Strong,  J.,  "the  decisions  of  the  courts  The  case  of  Northern  Transporta- 
of  luinoiSf  and  others  to  which  we  tion  Co.  v.  Chicago  is  distinguish^  in 
have  been  referred  by  the  plaintiffs  in  Chicago  v.  Tajrlor  (construction  by 
error,  but  in  none  of  them  was  it  city  of  a  street  viaduct)^  125  U.  S.  161, 
decided  that  a  riparian  owner  on  a  a  case  from  Illinois  which  arose  under 
navigable  stream,  or  that  an  adjoiner  the  Constitution  of  1870,  which  ap- 
on  a  public  highway,  can  maintain  a  proves  Rigney  v.  Chicago  (Street  Via- 
Buit  at  common  law  against  public  duct  Case),  102  III.  64.  In  both  of 
agents  to  recover  consequential  dam-  these  cases  the  cit]^  was  held  liable 
ages,  resulting  from  oostructing  a  imder  that  Constitution  to  the  abutter, 
stream  or  hi^way  in  pursuance  of  for  damages,  although  the  corpus  of 
legislative  authority,  unless  that  au-  his  lot  was  not  invaded.  Ri^ey  v. 
thority  has  been  transcended,  or  Chicago,  102  III.  64,  b  the  leading  case 
unless  there  was  a  wanton  injury  in  lUinois  construing  the  constitu- 
infiicted,  or  carelessness,  negligence,  tional  provision  imposing  liability  for 
or  want  of  skill  in  causing  the  obstruc-  property  damaged  for  puolic  use.  See 
tion.  Very  many  of  the  decisions  Chicago  v.  Union  Big.  Assoc.^  102  lU. 
relied  upon  were  cases  in  which  it  379,  distinguished  from  Ri^ey  v. 
appeared  that  the  acts  complained  of  Chicago,  102  111.  64,  and  holding  that 
as  having  wrought  injurious  conse-  the  city  could  not  be  enjoined  by  the 
quences  were  done  by  private  individ-  owner  of  lots  distant  three  and  one- 
uali,  for  their  own  benefit  and  without  half  blocks,  from  vacating  and  cloang 
fuffident  legislative  authority.  The  dis-  up  a  street  under  legislative  authority, 
tinction  between  cases  of  that  kind  and  permitting  it  to  be  occupied  by 
and  such  as  the  present  is  very  obvious,  the  Board  of  Trade  with  its  building, 
[t  was  well  stated  by  Gibbs,  C.  J.,  in  Infra,  §  1686,  and  note.  See  also 
Sutton  V.  Clarke,  6  Taunton,  28.  Chicago  &  W.  I.  R.  Co.  v.  Ayres,  106 
s^hich,  as  we  have  seen,  was  dccidea  III.  511;  Lake  Erie  &  W.  R.  Co.  v, 
:>n  the  ground  that  the  defendant  was  Scott,  132  III.  429;  Bloomington  v, 
acting  under  the  authority  of  an  act  Pollock,  141  111.  346;  Schroeder  v, 
jf  Parliament,  deriving  no  advantage  Joliet,  189  III.  48;  Chicago  v.  Loner- 
bo  himself  personally,  and  acting  to  gan,  196  III.  518;  Winnetka  v.  Clif- 
the  best  of  his  skill  and  within  the  ford,  201  III.  475:  Metropolitan  W.  S. 
scope  of  his  authority,  and  so  was  not  El.  R.  (Do.  v.  Goll,  1(X)  111.  App.  323. 
lable  for  consequential  damages.  ^  Ante,  §  1677,  note.  Ante,  chapter 
This  case '  said  the  chief  justice,  *is  on  Eminent  Domain,  §§  1015-1018, 
x>tally  unlike  that  of  the  individual  1054,  note, 
nrho  for  his  own   benefit   makes  an 
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year  of  the  State  of  Illinois.  Undoubtedly  this  word  effects  a  very 
important  change  in  the  law,  the  exact  scope  of  which  remains  yet 
to  be  definitely  ascertained  and  limited  by  the  courts.  After  mudi 
uncertainty  and  oscillation  in  the  State  of  Illinois,  it  has  at  length 
been  deliberately  determined  that  this  constitutional  provision  re- 
quires comp>ensation  to  be  made  not  only  where  property  is  actually 
invaded,  but  also  where  it  appears  that  there  has  been  a  physical 
disturbance  of  a  right,  either  pubUc  or  private,  which  the  property 
owner  enjoys  in  connection  with  his  property  and  which  gives  to  it 
an  additional  value,  and  that  by  reason  of  such  disturbance  he  has 
sustained  damage  with  respect  to  his  property  in  excess  of  that 
sustained  by  the  public  generally.^  The  interpretation  was  sus- 
tained as  not  in  conflict  with  the  Federal  Constitution  by  the 
Supreme  Court  of  the  United  States,  in  a  case  that  came  from 
that  State.* 

What  effect  has  the  introduction  of  the  word  "damaged**  into  the 
organic  law  on  the  liability  of  a  municipal  corporation  for  conse- 
quential damages  caused  by  bringing  a  street  to  an  established 
grade  line,  or  by  changing  the  established  grade  of  a  street?  In 
answering  this  question,  it  must  be  borne  in  mind  that  streets  are 
essentially  public  in  their  nature,  and  as  such  are  under  the  para- 
mount control  of  the  legislature,  which,  subject  to  the  property 
rights  of  the  abutting  owners,  has,  except  as  specially  limited  by 
the  Constitution,  plenary  power  over  them  and  their  uses  for  all 
legitimate  street  purposes.'  Power  to  graduate  and  improve  streets 
so  as  to  make  them  safe  and  convenient  for  pubUc  use  unques- 
tionably exists  in  the  legislature,  and  is  almost  universally  con- 
ferred by  it  upon  the  municipal  or  local  authorities,  to  be  used 
according  to  their  judgment.  This  is  a  continuing  power  not  ex- 
hausted by  its  first  exercise.^  When,  under  such  legislation,  an 
owner  dedicates  without  restriction  land  for  a  pubUc  street,  he 
must  be  taken  to  consent,  for  the  reasons  stated  in  a  previous  sec- 
tion, that  the  public  authorities  may  determine  grades,  and  possi- 
bly what  future  changes  in  grades  may  be  necessary  or  desirable 
for  the  public  convenience.*  He  must  contemplate  that  hills  within 
the  limits  of  the  street  will  be  reduced  from  the  natural  surface, 
making  a  cut;  that  ravines  and  low  places  therein  will  be  filled  up 

*  Rigney  v,  Chicago  (street  viaduct       •  Chicago  v,  Taylor  (street  viaduct 

case),  102  III.  64,  which  is  the  leading  case),  125  U.  S.  161. 
case  in  that   State  on  this  subject,        *  Ante,  |§  1122,  1163. 
modifying  and  explaining  the  previous        *  Ante,  ||  1145,  1151,  1152. 
decisions.      See   also    Spencer  ».   Pt.        »  Ante,  §  1676. 
Pleasant  &  O.  R.  R.  Co.,  23  W.  Va.  406. 
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to  the  ordained  grade  or  level,  leaving  an  embankment  in  front  of 
the  abutting  property.  The  right  to  make  such  improvement  of 
the  street  for  legitimjaie  street  purposes  would  seem  to  be  embraced 
in  his  grant  or  dedication  to  the  public.  If  lands  for  a  street  are 
unconditionally  acquired  by  eminent  domain,  the  right  thus  to 
graduate  and  improve  the  street  for  street  uses  proper  is  included 
in  the  compensation  awarded.  In  view  of  these  considerations,  it 
seems  to  us  clear  that  for  the  original  establishment  of  a  grade 
line  and  the  reduction  of  the  natural  surface  of  the  street  for  street 
purposes  to  such  line,  there  is  no  legal  right  or  even  natural  equity 
in  the  dedicator  or  his  assignee  to  compensation.  That  there  is 
no  implied  or  common-law  liability  on  the  part  of  a  municipality 
to  make  compensation  in  such  cases  is  everywhere  admitted  and 
adjudged;  and  in  our  examinations  we  have  found  no  remedial 
statute  expressly  limited  to  city  streets,  creating  a  liability  in 
favor  of  the  abutting  owner  for  damages  caused  by  bringing  the 
street  down  to  a  grade  line  for  the^ir^  time  established. 

§  1685  (995  b).  Same  Subject.  —  But  where  a  grade  has  been  off.- 
daily  established,  and  where  improvements  have  been  thereafter  made 
according  to  such  established  grade,  and  it  is  afterwards  changed 
to  the  injury  of  the  abutting  owners,  there  is  a  strong  natural  equity 
in  their  favor  for  compensation.  This  is  manifested  by  the  frequency 
of  statutes  creating  liability  for  damages  caused  to  property,  and 
especially  to  improved  property,  by  a  change  of  an  estabUshed 
grade.^  For  the  reasons  above  suggested,  it  seems  to  us  that,  on 
principle,  the  mere  provision  of  the  Constitution  imposing  a  lia- 
bility for  property  damaged  for  public  use  does  not  create  a  liability 
on  the  part  of  the  municipality  for  reducing  the  natural  surface  of 
the  street,  in  the  course  of  its  normal  and  ordinary  improvement 
for  street  purposes  proper,  to  a  grade  line  for  the  first  time  estab- 
lished. If  there  are  cases  to  the  contrary  we  doubt  whether  they 
were  well  considered  and  think  that  they  are  not  well  decided. 
Admitting  that  under  the  amended  constitutional  provision  under 
consideration  a  municipality  may  be  required  to  make  compen- 
sation, not  only  in  cases  where  there  is  an  actual  physical  invasion 
of  the  adjoining  property,  but  also  a  physical  disturbance  of  a  right 
or  easement  connected  therewith,  such  as  the  easement  of  access,  or 
of  light  and  air,  which  causes  a  special  damage  over  and  above 
special  benefits  and  over  and  above  the  damage  which  is  sustained 
by  the  public  generally,  still  such  rights  and  easements  of  the  abut- 

^  Ante,  {  1677,  note,  where  many  of  theae  statutes  are  referred  to. 


2942  MUNICIPAL   CORPORATIONS  {  1686 

ting  owner  or  the  right  to  the  support  of  his  soil  is,  in  the  case  under 
consideration,  subject,  by  the  very  terms  and  conditions  of  the 
dedication  or  acquisition  of  the  street,  to  the  right  of  the  public  to 
bring  it  down  for  street  purposes  proper  to  such  grade  line  as  the 
public  authorities  shall  first  adopt.  Although  sensible  of  the  appar- 
ent difficulty  of  defining  the  grounds  for  the  distinction,  it  seems  to 
us,  where  a  grade  line  has  been  officially  established  and  where  prop- 
erty has  been  improved  on  the  faith  of  it  (which  is,  of  course,  done 
on  the  assumption  that  the  grade  is  permanent,  although  the  power 
to  change  it  for  the  public  good  exists),  that  such  a  case  rests  upon 
so  strong  a  basis  of  natural  justice  as  to  bring  it  within  the  purpose 
of  the  constitutional  pro\dsion  in  question,  which  was  to  prevent  the 
unequal  sacrifice  for  the  public  good  which  in  such  cases  the  abut- 
ting owner  was,  by  the  established  course  of  decisions,  required  to 
make,  since  such  decisions  in  many  of  the  States  limited  his  right  to 
compensation  to  cases  where  there  was  a  trespass  upon  or  physical 
injury  to  the  corpus  of  his  property.  The  decisions  under  the 
amended  constitutional  provision  upon  the  exact  point,  as  to  its 
effect  on  street  grade  cases,  are  not  as  yet  very  decisive,  but  some  of 
those  referred  to  in  the  note  to  the  next  section  appear  to  give  to 
this  provision  a  scope  greater  than  the  one  here  suggested.  Part  of 
the  decisions  cited  rest,  however,  in  whole  or  in  part  upon  statutes; 
and  hence  a  critical  examination  of  the  legislation  and  of  the  opin- 
ions in  the  cases  is  necessary  to  ascertain  the  exact  force,  value, 
and  effect  of  any  given  judicial  judgment. 

§  1686  (995  c).  Same  Subject;  Change  of  Grade  for  other  than  Street 
Purposes.  —  Where,  however,  the  establishment  or  change  of  the 
grade  is  madCf  not  for  ordinary  and  usual  street  purposes^  but  for 
the  use  and  convenience  of  railway  or  other  private  companies,  or 
even  by  the  municipality  for  other  than  ordinary  and  proper  street 
uses,  and  damages  are  thereby  caused  to  the  abutter,  the  decisions 
hold  with  scarcely  any  dissent,  and  we  think  properly,  that  the 
constitutional  amendment  under  consideration  is  applicable,  and 
imposes  or  declares  a  liability  therefor.  Thus,  if  a  city  should,  for 
the  public  benefit,  put  the  street  to  an  unusual  use,  as,  for  example, 
a  high  viaduct  constructed  by  the  city,  especially  if  it  interferes 
with  general  public  travel,  thereby  specially  injuring  the  abutting 
owner's  access  or  his  light  or  air,  such  a  case  rightly  falls  within  the 
remedial  purpose  of  the  constitutional  amendment.  In  view  of  the 
wide-reaching  and  as  yet  somewhat  undefined  limits  of  the  operation 
of  the  constitutional  provisions  in  question,  we  have  given  the  text 
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thereof  in  the  note,  and  have  illustrated  the  subject  by  a  reference  to 
the  leading  decisions  thereon  in  the  several  States.    We  only  add, 

that  unless  the  broad  language  of  these  provisions  is  carefully 
applied  and  limited  to  reach  the  evil  in  which  the  provisions  them- 
selves had  their  origin  they  are  capable  of  working  mischiefs  as  great 
as  those  which  they  will  remove  or  cure.^ 

^  Alabama.  —  ConstUution,  art.  xiv.  which  the  owner  would  not  be  estopped 
{  7.  '*  Municipal  and  other  corporations  to  claim.  This  construction  effectuates 
and  individuals  invested  with  the  privi-  the  cardinal  purposes  of  the  Constitu- 
lege  of  takhig  private  prop«rty  for  tion,  —  the  protection  of  private  prop- 
pubUc  use,  shall  make  just  compensa-  erty,  and  the  equal  distribution  of 
tion  for  the  property  taken,  injured,  or  the  public  burdens  —  avoids  double 
destroyed  by  the  construction  or  en-  compensation,  and  b  applicable  alike 
largement  of  its  works,  highways,  or  to  all  conx>rations,  municipal  and 
improvements,  which  compensation  other,  and  individuals  invested  with 
shall  be  paid  before  such  taking,  injury,  the  privilege  of  taking  private  property 
or  destruction."  [Same  as  Penns;^l-  for  public  use."  This  case  was  re-  * 
vania  (noted  infra),  except  the  omis-  manded  for  a  new  trial.  On  the  second 
sion  of  the  words  "or  secured"  after  appeal  (Montgomery  v,  Townsend, 
the  word  "paid."]  In  Montgomerv  v.  84  Ala.  478),  these  principles  were  ad- 
Townsend  (street  grade  case),  80  Ala.  hered  to;  and  the  rule  as  to  measure 
489,  Hie  municipal  authorities  had  of  damages  laid  down  in  Pennsylvania 
damaged  plaintiffNs  property  by  cutting  R.  R.  Co.  i;.  Marchant,  119  Pa.  St.  541 
down  the  sidewalk  contiguous  thereto,  (noted  in/ra),  was  approved.  InColum- 
Plaintiff*s  lot  was  thus  left  twenty  feet  bus  &  W.  R.  Co.  v.  Witherow  (railroad 
above  the  street.  It  was  held  that  the  in  street),  82  Ala.  190,  where  a  railroad 
question  ought  to  have  been  submitted  company  was  about  to  construct  a 
to  the  jury  whether  the  evidence  showed  railroad  through  the  middle  of  a  street 
a  "construction  or  enlargement"  of  the  on  which  complainant  was  an  abutting 
highway  within  the  meaning  of  the  owner  and  in  which  he  owned  the  fee. 
Constitution.  The  court  said:  "The  and  the  company  was  proceeding  to 
Constitution  requires  compensation  to  raise  an  emoankment  in  the  street, 
be  made  for  the  extraordinary  changes  from  eight  to  thirteen  feet  high,  an 
which  may  not  be  due  to  the  natural  injunction  was  granted  until  security 
formation  of  the  surface,  or  to  the  was  given  for  the  prepayment  of  com- 
mode of  original  construction,  as  then  pensation  as  required  by  the  (Donsti- 
decmed  sufficient  to  a  safe  and  conven-  tution. 

ient  way.  A  material  change,  operat-  Arkansas.  —  ConstitiUianf  art.  ii. 
ing  injury  to  adjoining  premises,  oo-  {  22.  "Private  property  shall  not  be 
casioned  by  a  contingency  which  could  taken,  appropriated,  or  damaged  for 
not  have  been  reasonably  and  fairly  public  use  ^tnout  compensation  there- 
foreseen,  or  made  merely  because  the  for."  A  railroad  was  constructed  in 
corporate  authorities  may  judge  that  a  street  on  which  plaintiff  was  an  abut- 
the  public  convenience  would  be  in-  ting  owner.  The  road-bed  was  made 
creased  thereby,  or  the  general  ap-  fifty  feet  wide,  and  from  three  to  four 
pearancc  of  the  street  improved,  is  a  feet  above  the  grade  of  the  street.  This 
new  description  of  injury  in  the  en-  made  an  obstruction,  and  otherwise 
largcd  sense  of  the  (Donstitution,  which  injured  the  plaintiff's  property.  It 
casts  on  the  property  owner  an  ad-  was  held  that  under  the  constitutional 
ditional  burden  entithng  him  to  com-  provision  above  quoted,  plaintiff  was 
pensation.  Injuries  by  the  construction  entitled  to  compensation.  Hot  Springs 
of  a  highway,  as  provided  for  in  the  R.  (I!o.  &.  Williamson  (railroad  in  street). 
Constitution,    include    those    injuries  45  Ark.  429. 

produccnl  by  alterations,  which  could  Caufornia.  —  ConstitiUian.  art.  i. 

not  have  been  naturally  and  reasonably  {14.    "  Private  property  shall  not  bo 

anticipated,   and  damages  for  which  taken  or  damaged  for  public  use,  with- 

could  not  nave  been  legally  awarded  out  just  compensation  havine  first  been 

in  the  preliminary  assessment,  if  the  made  or  paid  into  court  for  the  owner." 

land  is  condemned,  or  if  dedicated,  Plaintiffs  were  owners  of  land  abutting 
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Cvril  LiabUiiy  in  respect  cf  Difectire  Streets. 

§  1687  (996).     LUbflitj  for  Defeetife  Stneta  and  fidraaOa.  —  We 
come  now  to  consider  the  civil  liability  of  municipal  coipcHtitions 

on  Army  Street  in  San  Francisco.  The  and  that  the  measure  cf  damaga  was 
city  oonatructcd  a  sewer  in  the  street,  the  decrease  in  the  value  of  the  prop- 
and  brought  the  street  to  the  official  erty,  taking  into  account  any  benefit 
ffrade  (it  seems  for  the  first  time).  In  as  well  as  any  injury  done  to  the  prop- 
doing  so,  the  heavy  street  filling  caused  erty.  In  Moore  v.  Atlanta  (street  grade 
by  its  weight  the  soft  earth  in  the  street  case),  70  Ga.  611,  the  grade  had  been 
to  be  ''saueezed  out,"  and  the  foun-  fixed  by  the  cit^  several  years  before, 
dations  of  the  plaintiffs  buildings  and  but  the  oomplamant  had  neglected  to 
the  buildings  themselves  to  be  thereby  have  it  recorded,  as  required  by  statute 
injured.  It  was  held  that  the  plain-  in  order  to  give  him  a  right  to  maintain 
tins  were  entitled  to  recover  oompensa-  an  action  for  damages  if  the  grade  was 
tion  by  virtue  of  the  constitutional  afterwards  changed.  The  court  re- 
provision.  Reardon  r.  San  Francisco  garded  the  case,  which  aroee  after  tl^ 
(street  grade  case),  66  Cal.  492.  See  adoption  of  the  constitutional  provi- 
also  Eachus  r.  Los  Angeles,  130  Cal.  sion.  as  the  proper  subject  of  an  action 
492.  Sec  Hall  v.  Bristol,  L.  R.  2  C.  P.  for  damages;  but  refused  an  injunction, 
322;  ante,  {{  1018,  note,  1679,  note,  citing  Stetson  v.  Chicago  A  Ev.  R.  R. 
and  cases  construing  English  statutes  Co.,  75  111.  74  (noted  infra) ,  and  dis- 
there  cited;  Index,  tit.  Damages f  Emir  tinguishin^  the  case  from  Chambers  p. 
neni  Domain,  Streets.  Cincinnati  &  Ga.  R.  Co.,  69  Ga.  320, 

Colorado.  —  Canstitvtion,    art.    ii.  where  an  injunction  was  granted,  on 

§  15.    '' Private  property  shall  not  be  the  ground  that  in  the  latter  case  the 

taken  or  damaged,  for  public  or  private  property   was  actually    taken,    while 

use,  without  just  compensation."     In  nere  the  property  suffered  only  a  oon- 

Mollandin    v.    Union    Pac.    Ry.    Co.  sequential  injury.    But  is  this  distinc- 

(railroad  in  street),  14  Fed.  Rep.  394  tion  sound  under  the  language  of  the 

{HaUeltf  J.),  where  a  steam  railroad  Constitution?    See  also  CasUeberry  p. 

company  had  laid  its  track  in  the  street  Atlanta,  74  Ga.  164;   Peel  v.  Atlanta, 

in  front  of  plaintiff's  premises,  it  was  85  Ga.  138. 

held  that  plmntiff  was,  under  the  consti-  Ilunois.  —  ConstUtUian,  art.  ii.  § 

tutional  provision,  entitled  to  compen-  13.    "Private  property  shall  not  be 

sation.    In  Denver  v.  Bayer  (railroad  in  taken  or  damaged  for  public  use  witb- 

strcet),  7  (Dolo.  113,  it  was  said  that  the  out  just  compensation."    The  leading 

abutting  owner  is  entitled  to  compensa-  case  in  Illinois  is  Rigney  v.  Chicago, 

tion  from  the  railroad  company,  when  102  111.  64,  approved  Chicago  p.  Taylor, 

the  street  is  occupied  by  a  railroad,  and  125  U.  S.  161,  referred  to,  supra,  §  1684. 

his  property  is  injured  thereby ;  ana  it  is  In  Rigney  p.  Chica^  the  court  explains 

immaterial  that  the  fee  of  the  street  is  the  previous  decisions  in  that  State, 

in  the  city.    The  case  decided  that  the  See  also  Chicaso  p.  Murdoch,  212  111. 

city  is  not  liable.    See  Denver  v.  Bone-  9,  aff  *g  113  UL  App.  656;    Schroeder 

Ht<^el,  30  Colo.  107.  p.  Joliet,  189  HI.  48;  Chicago  v.  Jack- 

Georgia.  —  Constiiuium,     Bill     of  son,  196  111.  496;  Winnetka  p.  Clifford, 

Rights,  i  3,  par.  1.    "Private  property  201  111.  475. 

shall  not  be  taken  or  damaged  for  Bridge,  Grade,  and  other  Cases. 

public  purposes  without  just  compen-  In  Shawneetown  p.  Mason  (street  grade 

Ration  being  first  made."     In  Atlanta  case),  82  111.  337,  the  grade  of  a  street 

V.  Green  (street  grade  case),  69  Ga.  on  which  plaintiff  was  an  abutting 

386,  the  city  had  raised  the  grade  of  the  owner  was  raised  by   the   defendant 

street  on  which  plaintiff  was  an  abutting  city  so  as  to  form  a  levee  along  the  river 

owner^  making  the  level  of  the  street  front.    An  embankment  ten  feet  hidb 

opposite  the  plaintiff's  premises  fifteen  was  thus  left  in  front  of  the  plaintive 

feet  higher  than  it  was  originally.     It  premises.     It  was  held  that  the  city 

was  held  that  the  plaintiff  was  entitled  was  liable.     The  constitutional   pro- 

io  compensation,  although  there  was  vision  requiring  compensation  for  pri- 

no  direct  invasion  of  her  premises;  vate  property  ^'dainiaged"  for  public 
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for  injuries  caused  by  defective  and  unsafe  streets  and  sidewalks} 
And  here  it  is  important  to  attend  to  the  different  grades  of  corpo- 

use,  embraces  cases  of  injury  caused  the  city  was  liable;    but  quare  as  to 

by  bringing  street  to  grade.    Elgin  i;.  liability  of  city.     Stack  i;.  East  St. 

Eaton,  83  ill.  535.    The  Constitution.  Louis  (bridge  in  street),  85  111.  377. 

it  is  said,  without  discussion,  changed  Compare  Olney  City  t;.  Wharf,  115  lU. 

the  rule.     It  does  not  veiy  clearly  519,  noted  injra.    In  Chicago  v.  Union 

appear  whether  the  change  was  from  Build.   Assoc,    (vacating  street),    102 

the  natural  surface  or  from  a  grade  111.  379,  it  was  held  that  the  ooniBtitu- 

previously    established.      In    another  tional  provision  did  not  extend  to  the 

case  a  bridge  company,  with  the  con-  case  of  loss  in  value  of  property  arising 

Bent  of  the  defendant  city,  erected  its  from  the  vacating  and  closing  of  pari  of 

bridge  on  the  street  in  front  of  the  plain-  a  street  on  which  plaintiff  was  an  abut- 

tiff's  premises,  thereby  obstructing  the  ting  owner,  when  the  part  closed  was 

street,  and  rendering  it  useless  to  the  not  in  front  of,  but  some  considerable 

plaintiff  as  a  street.    It  was  held  that  distance  from,  the  complainants'  prop- 


^  In  England  and  Canada^  it  is  the  tion  or  private  person  was  bound  to 
duty  of  the  parishes  and  counties  to  repair  a  bridge,  unless  by  tenure  or 
keep  every  public  road,  street,  bridge*  prescription.  For  want  of  repair  in  a 
and  highway  in  repair,  but  they  are  private  bridge,  the  person  entitled  to 
not  suable  in  damages,  in  the  ab-  a  passage  over  it  might  have  a  remedy 
sence  of  a  statute  to  that  effect,  for  by  writ  de  ponie  reparandOf  but  for  want 
neglect  of  duty.  King  v,  Broughton,  of  repair  in  a  pubhc  bridjse.  the  remedy 
5  Burr.  2700;  King  v,  Pendenyn,  was  by  presentment  or  mformation  at 
2  T.  R.  513;  Queen  r.  Scott,  2  Ld.  the  suit  of  the  king.  'Where  it  can- 
Raym.  922  j  Kins  v,  Liverpool,  3  not  be  known  and  proved  what  per- 
East,  86;  Kmg  u.  Oxfordshire,  4  B.  &  sons,  lands,  tenements,  and  bodies 
C.  194:  King  v.  Ecclesfield,  1  B.  &  Al.  politic'  were  bound  to  make  or  repair 
348;  King  v.  Eastrington,  5  A.  &  E.  a  public  bridge,  the  St.  of  22  Henry 
765;  King  v.  I.«eake,  5  B.  &  Ad.  469,  VIII.  chap.  5,  provided  a  more  speedy 
482;  Re^na  v,  Lordsmere,  19  L.  J.  M.  remedy  to  compel  the  inhabitants  of 
C.  215;  Healey  v,  Batley  Corp^  L.  R.  the  dty^  town,  or  county  to  repair,  by 
19  Eq.  375;  Queen  t;.  Iiorley,  8  L.  T.  application  to  four  justices  of  the 
N.  8.  382;  Queen  v.  Kitchener,  L.  R.  2  peace.  3  Sts.  of  the  Realm,  322;  2 
C.  C.  88;  Wellington  v.  Wilson.  14  Inst.  696-703;  Repair  of  Bridges,  13 
Up.  Can.  C.  P.  299,  304;  Harrold  v.  Rep.  33;  R^na  v.  Justices  of  St. 
Simcoe,  16  Up.  Can.  C.  P.  43;  s.  c.  Peter's.  2  Ld.  Raym.  1249, 1251:  Com. 
18  Up.  Can.  C.  P.  9;  Queen  v.  York-  Dig.  Chimin.  B.  3;  Bac.  Ab.  Bridges, 
ville,  22  Up.  Can.  C.  P.  431;  Grassick  Although  the  English  books  contain 
V.  Toronto,  39  Up.  Can.  Q.  B.  306.  numerous  cases  of  indictments  or  in- 
Harrison's  Munic.  Manual  (5th  ed.,  formations  for  neglect  to  repair  high- 
486,  494)  cites  the  cases  fully.  See  also  ways  and  bridges,  no  instance  has  been 
Biggar's  Municipal  Manual  (Canada,  referred  to,  in  the  freauent  discussions 
1900),  824  et  seq.;  infra,  {  1688,  note,     of  the  subject  in  England  and  in  this 

**6y  the  common  law  of  England,"  country,  in  which  an  English  court  has 
Bays  Chief  Justice  Gray,  **the  charge  of  sustained  a  private  action  against  a 
repairing  highways  lay  upon  the  in-  pMic  or  municipal  corporation  or 
habitants  of  the  parish,  of  common  right,  quasi  corporation  for  such  negUd,  ex- 
and  could  rest  upon  other  corporations  cept  under  a  statute  expressly  or  by 
or  individuals  only  by  tenure  or  pre-  necessary  imvlicatian  giving  such  a 
seription.  Lord  Hale,  in  Austin's  Case,  remedy.  Hul  v.  Boston,  122  Mass. 
1  Ventr.  183,  189;  Com.  Dig.  Chimin.  344,  345,  where  the  learned  Chief  Jus- 
A.  4;  Bac.  Ab.  Hi^wa3rs,  E.  13  Rep.  tice  {pves  an  instructive  review  of  the 
(ed.  1826)  33.  note  B.  Bridges  in  high-  English  and  American  decisions  on 
ways,  if  'vntkin  any  city  or  town  cor-  the  subject.  See  also  McEvoy  v, 
porate,'  were  to  be  repaired  by  the  Sault  Ste.  Marie,  136  Mich.  172.  Re- 
mhabitants  of  such  city  or  town;  if  view  of  Cases:  18  Am.  Law  Review, 
'without  the  city  or  town  corporate,  1008;  2  Thomps.  Neg.,  chaps,  xv.,  xvi. 
by  the  county;   and  no  other  corpora-  Ante,  §  1642. 


2946                                  MUNICIPAL   CORPORATIONS  §  1687 

rations,  and  to  keep  in  mind  the  distinction  between  municipal  cof' 
porations  proper  and  quasi  corporaiione,  such  as  counties  and  town- 

erty.  The  court  placed  its  decision  lished,  is  that  the  owner  shall  receive, 
upon  the  nt)und  tnat  such  an  injury  first ,  the  full  value  of  the  land  taken, 
was  not  different  in  character  from  and  second,  where  a  part  only  is  taken, 
that  suffered  by  the  public  generally,  a  fair  and  adequate  compensation  for 
So,  in  Iowa  J  where  power  to  vacate  all  injury  to  the  residue,  sustained  or 
streets  is  given  under  statute,  where  a  to  be  sustained  by  the  construction 
vacation  of  streets  affects  all  the  prop-  and  operation  of  the  railroad,  the  court 
erty  owners  alike,  though  in  different  held  that,  in  the  contemplation  of  the 
degrees,  they  have  no  remedy.  Bor-  second  part  of  the  rule,  such  damages 
ghast  V.  Cedar  Rapids,  126  Iowa,  313.  are  wholly  consequential,  and  that 
As  to  an  injunction  in  Illinois  ia  case  in  ascertaming  them  there  is  neces- 
of  damage,  see  Stetson  v.  Chicago  &  sarily  involved  an  inquiry  into  the 
Ev.  R.  Co.,  75  111.  74.  In  Boarid  of  effect  of  the  road  upon  the  property, 
Trade  Tel.  Co.  v.  Bamett  (t'Clegraph  and  a  consideration  of  all  the  ad  van- 
poles  in  street),  107  III.  507,  the  action  tages  and  disadvantages  resulting  and 
was  trespass  qtiare  daiisum  for  erecting  to  result  therefrom;  and  that  the  rule 
poles  in  the  street  on  which  plaintiff  was  established  under  the  General  Railroad 
an  abutting  owner,  and  in  which  he  Act  must  govern  and  control  awaids 
owned  the  fee.  It  was  held  that  this  was  against  the  Elevated  Railway  Com- 
a  new  use  of  the  street,  imposing  on  the  panics  made  under  the  Rapid  Traniut 
fee  an  additional  burden,  for  which  Act.  The  court^  Brown^  J.,  delivering 
compensation  should  be  made.  The  the  opinion,  said  that  easements  m 
court  cited  Indianapolis  B.  &  W.  R.  ingress  and  egress  and  of  light  and  air 
R.  Co.  V.  Hartley,  67  III.  439.  Ante,  §  *' cannot  be  severed  from  the  lands 
1220.  But  if  so,  there  would  be  a  rem-  abutting  on  the  street,  and  the  effect 
edy  at  common-law  aside  from  the  of  the  construction  of  a  railroad  in  the 
constitutional  provision  in  question;  street  b  not  to  transfer  them  to  the  com- 
and  the  court,  while  it  mentioned  the  panyi  but  to  destroy  or  imp^  them, 
constitutional  provision,  seemed  so  to  The  right  therefore  of  the  property 
hold.  owner  to  compensation  is  not  tne  value 
Railroads  in  Streets.  Pekin  t;.  of  the  easements  in  the  street  separate 
Brereton,  67  III.  477.  Excavations  by  and  distinct  from  his  abutting  property, 
railroad  company  in  street  and  side-  but  the  damage  his  property  sustidns 
walk  adjoining  plaintiff's  premises,  as  a  result  or  consequence  of  the  loss  oi 
City  held  liable.  Stone  v.  Fairbury,  P.  these  easements."  The  record  in  the 
&  N.  R.  Co.,  68  III.  394.  Smoke  and  case  showed  that  the  rental  value  of 
cinders  from  locomotives.  Railroad  the  upper  floors  of  the  building  belong- 
company  held  liable.  Chicago  &  Pac.  ing  to  plaintiff  had  been  diminished. 
R.  Co.  V.  Francis,  70  111.  238.  Benefit  but  that  the  rent^  value  of  the  ground 
equalled  the  injur}',  so  that  there  was  no  floor  had  been  greatly  enhanced  in 
decrease  in  value.  ^6/(i,  no  damage,  and  value,  by  reason  of  the  proxiinit}r  of 
hence  no  liability.  Injunction  refused,  the  stairway  to  the  railroad  station. 
Stetson  V.  Chicago  &  Ev.  R.  Co.,  75  III.  The  court  held  that,  in  awarding  dam- 
74.  In  Newman  v.  Metropolitan  Ele-  ages  to  the  owner,  the  effect  upon  the 
vated  Railway  Co.,  118N,Y.618,  the  entire  property  should  be  considered, 
court  construed  the  provisions  of  the  and  not  merely  that  upon  any  par- 
Rapid  Transit  Act  and  the  General  ticular  part  thereof.  See  antCy  §§  1018, 
Railroad  Act,  which  declare  that  the  1259,  1261,  and  cases.  Injunction 
commissioners  of  appraisal  in  deter-  refused;  the  proper  remedy  being,  in 
mining  the  amount  of  compensation  the  case  presented,  an  action  at  law. 
for  property  acquired  by  railways  Pekin  v.  Winkel,  77  111.  56.  City  held 
under  said  acts  shall  not  make  any  liable.  Pittsburg,  Ft.  W.  &  C.  K.  Co. 
allowance  or  deduction  on  account  of  v.  Reich,  101  111.  157;  Chicago  &  W. 
any  real  or  supposed  benefits  which  the  Ind.  R.  Co.  r.  A>Tes,  106  111.  511,  rail- 
party  in  interest  may  derive  from  the  road  companies  held  liable.  But 
construction  of  the  proposed  railway."  qucere  as  to  the  liability  of  the  munici-' 
After  stating  that  the  rule  under  the  polities  in  the  above  cases.  See  on  this 
General  Rauroad  Act,  as  now  estab-  point  the  later  case  of  Olney  v.  Wharf 
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)s,  including  in  the  latter,  for  this  purpose,  the  touma  of  New 
;Iand.    With  respect  to  corporations  of  the  character  last  men- 

• 

Toad  in  street).   115  111.  519,  in  lowering  the  ^rade  of  a  street  previously 

3h  the  court  held  that  the  city  was  established,  it  b  damaged  for  public 

liable  in  such  a  case,  saying:  ''The  use  within  the  meaning  of  the  Consti- 

b  in  no  manner  liable^  out  the  tution.^'     But  the  pomt  thus  stated 

ility  for  aJl  damages  sustamed  must  was  not  necessary  to  the  decision  of  the 

upon  the  ramroad  company.''  case.  The  case  came  up  on  demurrer 
tley  V.  Atlanta,  92  Ga.  623;  Burk-  to  the  petition  based  on  the  ground 
I V.  Ohio  &  M.  Ry.  Co.,  122  Ind.  344;  that  it  stated  no  cause  of  action.  The 
;ant  V,  Marlboro,  175  Mass.  459;  first  count  charged  that  the  defendant 
ye  V.  Northampton  St.  R.  Co.,  189  raised  the  grade  in  a  negligent  and  un- 
is.  254;  Tatman  v.  Benton  Harbor,  akHful  manner.  The  gist  of  the  petition 
Mich.  695;  Dillon  v,  Raleigh,  124  was,  therefore,  the  negligence  in  raising 
3aT.  184;  Denison,  &c.  Ry.  Co.  v.  the  grade,  for  which  the  petition  on  its 
tes,  20  Tex.  Civ.  App.  358.  A  city  face  stated  a  good  cause  of  action  at 
ely  exercises  a  delegated  govern-  common  law;  and  this  was  all  that  the 
ital  power  when  it  authorizes  a  case  decided.  On  thb  point  the  court 
vay  company  to  build  a  tunnel  sidd:  ''For  damages  arising  from  the 
er  a  street.  Terry  v.  Richmond,  negligent  and  unskilful  execution  of  the 
/a.  537.  work,  an  ordinary  action  undoubtedly 
Centuckt.  —  A  city  is  liable  to  a  still  remains  to  the  party  injured.  We 
owner  for  taking  part  of  his  lot  are  of  opinion  that  the  first  count  states 
iout  his  consent,  and  for  the  in-  a  cause  of  action."  Householder  v. 
es  to  trees  and  edirubbery  in  mak-  Kansas  City  (street  grade  case),  83 
a  city  improvement.  Ludlow  v.  Mo.  488,  was  a  suit  for  damages  for  an 
^kintosh  (Ky.),  53  S.  W.  Rep.  524.  alleged  injury  to  a  lot  owned  by  plain- 
also  Layman  v.  Beeler,  113  Ky.  221.  tiff,  occasioned  by  a  change  in  ike  grade 
Missouri.  —  ConatUulion^  art.  ii.  of  the  street  on  which  the  lot  abutted. 
L.  "Private  property  shall  not  be  Defendant  urged  that  the  provision 
m  or  damaged  for  public  use  ^th-  of  the  Constitution  did  not  authorize 
just  compensation."  Payment  is  the  bringing  of  an  ordinary  action  for 
iired  "before  the  property  is  dis-  damages,  but  required  legislation  to 
>ed  or  right  of  owner  divested."  make  it  effective.  It  was  held  that  an 
Blanchard  v.  Kansas  City  (street  ordinary  action  could  be  miuntained. 
ie  case),  16  Fed.  Rep.  444,  the  facts  In  Julia  Build.  Assoc,  t;.  Bell  Teleph. 
Qot  clearly  appear.  But  from  the  Co.  (telephone  poles  in  street),  88  Mo. 
niage  of  the  court  (Mr.  Justice  258,  the  court  ncld  that  the  erection 
fer),  it  seems  that  the  action  was  and  maintenance  of  telephone  poles 
damages  for  cutting  down  the  grade  is  a  proper  use  of  a  street;  that,  under 
he  street  in  front  of  the  plaintiff's  the  rule  that  when  a  city  acquires  a 

It  was  held  that  he  was  entitled  street  bv  condemnation  or  dedication 

ompensation.    In  another  case  the  it  may  be  put  to  all  proper  uses  as  a 

tplainant;  sought  an  injunction  to  street  at  an^  time  thereafter,  the  abut- 

rain  the  city  nx)m  grading  in  front  ting  owner  is  not  entitled  to  compensa- 

is  lot.    A  grade  had  previously  been  tion  for  such  use.    But  see  ante,  §  1220; 

.blishcd,  and  the  street  graded.   The  Index,  tit.  Telegraph  Poles.    In  Sheehy 

:;t  of  the  proposed  clumge  of  grade  t;.  Kansas  Cit^  Cfable  Ry.  Co.  (grade 

lid  have  been  to  damage  complain-  and  railroad  m  street),  94  Mo.  574. 

s  lot  by  making  a  cut  in  front  there-  575,  the  ^rade  of  a  street  as  established 

leaving  the  lot  many  feet  above  the  in  1879  m  front  of  plaintiff's  premises 

et  as  newly  graded.   The  injunction  was  lowered  more  tnan  fifteen  feet  by 

granted  until  compensation  should  the  defendant  railway  company,  acting 

made.     McElroy  v.  Kansas  City  under  a  municipal  ordinance  of  1883. 

eet  grade  case),  21  Fed.  Rep.  257.  It  was  held  that  the  plaintiff  was  en- 

werf  J.      In  Werth  v.  Spnngfield  titled  to  compensation.     The  dictum 

eet  grade  case  at  common  law),  in  Werth  v.  Springfield,  78  Mo.  107, 

Mo.   107,  the  court  said:    "When  supra j  was  quoted  with  approval, 

perty  is  damaged  by  establishing  Nebraska.  —  Constitution^    art.    i. 

grade  of  a  street,  or  by  raising  or  §  21.     "The  property  of  no  person 
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tioned,  it  is  almost,  but  not  quite  universally  considered,  as  we  shall 
see  below,  that  they  are  not  liable  to  a  civil  action  for  damages  oc- 

shall  be  taken  or  damaged  for  public  remedial  statute  provisioii,  and  it 
ufle  without  just  compensation  there-  cleariy  did  so.  s.  p.  Heiidrick*s  Appeal 
for."  In  Gottsehalk  r.  Chicago,  B.  h  (street  ^rnuie  case),  103  Pa.  St.  358; 
Q.  R.  Co.  (railroad  in  street),  14  Neb.  New  Brighton  Bor.  r.  Peirsol,  107  Pa. 
550,  a  steam  railroad  was  constructed  St.  280.  Under  the  same  pnnrisioa, 
in  a  street  on  which  plaintiff  was  an  and  the  le^slation  oi  the  State  there- 
abutting  owner,  and  tne  fee  of  which  under,  the  land-owner  is  entitled  to 
was  in  the  cit^.  The  plaintiff  was  compensation  for  land  taken  for  open- 
held  to  be  entitled  to  compensation,  ing  a  street,  and  in  addition  thereto. 
In  Harmon  v.  Omaha  (street  grade  to  the  damages  which  wiD  result  from 
case),  17  Neb.  548,  the  owner  of  land  the  cutting  and  grading  of  the  street, 
id>utting  on  a  street  had  erected  build-  if  such  sprading  has  been  done.  If 
Logs  on  the  land  before  the  grade  was  it  is  graoed  afterwards,  the  damages 
estoblished.  The  citv  afterwards  es-  thereof'  occasioned  may  be  sul»e- 
tablished  a  grade,  and  raised  the  street  quently  appraised.  Pusey  r.  AUe- 
so  that  there  was  an  embankment  in  gheny  (street  grade  and  opening), 
front  of  plaintiff's  lot.  It  was  held  98  Pa.  St.  522.  Under  this  provision  a 
that  the  city  was  liable.  In  Schalle  v.  county  is  liable  for  consequential  dam- 
Omaha  (street  grade  case),  23  Neb.  ages  to  private  proi>erty  injured,  but 
325,  the  damage  for  which  compensa-  not  actually  taken,  in  the  erection  of 
tion  was  allowed  was  the  lowering  of  a  county  bridge.  Chester  County  r. 
the  street  by  the  city,  thereby  making  Brower,  117  Pa.  St.  647.  It  is  ietj- 
a  cut  in  front  of  plaintiff's  premises,  executing  and  extends  to  a  county. 
It  seems,  though  it  is  not  clearly  stated,  although  it  is  not  in  the  strict  technical 
that  the  grade  was  established  then  sense  a  municipal  corporation.  /&. 
for  the  first  time.  A  remedial  statute  giving  damages  for 
Pennsylvania.  —  ConatituHonf  art.  change  of  grade  held  not  to  be  retro- 
xvi.  §  8.  ''Municipal  and  other  cor-  active  so  as  to  authorize  recovery  of 
porations  and  individuals  invested  damages  for  injuries  sustained  prior  to 
with  the  privilege  of  taking  private  the  Constitution  of  1874.  Folkenson 
property  lor  public  use,  shall  make  9.  E^aston  Bor.,  116  Pa.  St.  523.  Right 
just  compensation  for  property  taken,  of  action  for  consequential  injuries 
injured,  or  destroyed  by  tne  construe-  under  the  provision  accrues  when  the 
tion  or  enlargement  of  their  works,  particular  part  of  the  work  causing 
highways,  or  improvements,  which  the  injury  is  actually  undertaken, 
compensation  shall  be  paid  or  secured  O'Brien  v.  Pennsylvania  Val.  R.  (3o., 
before  such  taking,  injury,  or  destruo-  119  Pa.  St.  184. 

tion."  Under  the  above  provision  the  The  meaning  and  object  of  the  constitu- 
legislature  passed  an  act  that  ''where  tionat  protnsion  were  fully  considered  in 
the  proper  authorities  of  any  borough  Pennsylvania  R.  Co.  v.  Marchant,  119 
have,  or  may  hereafter  change  the  Pa.  St.  541.  The  conclusion  reached 
grade  or  lines  of  any  street,  thereby  was  that  the  words  "injured  or  de- 
causing  damage  to  the  owners  of  abut-  stroyed"  mean  a  legal  wrong  or  injury, 
ting  property,  without  the  consent  of  and  that  while  they  relate  to  injuries 
such  owners,  the  court  shall  appoint  which  are  usually  termed  consequen- 
commissioners  to  assess  the  damages."  tial,  nevertheless  they  are  confined  to 
It  was  held,  in  favor  of  a  church  cor-  such  injuries  to  one's  property  as  are 
poration,  which  had  erected  a  church  actual,  positive,  ana  visible,  the 
edifice  prior  to  any  adoption  of  a  natural  and  necessary  results  of  the 
grade  of  the  street  by  the  borough,  original  construction  or  enlargement, 
that  a  change  front  the  natural  grade  or  and  of  such  certain  character  that  the 
surface  is  within  the  act  the  same  as  compensation  therefor  may  be  ascer- 
a  change  from  ^ade  previously  made  tained  and  paid,  or  secured,  in  ad- 
bv  the  authorities.  New  Brixton  v.  vance,  as  provided  in  the  Constitu- 
Unitcd  Presbyterian  Church  (street  tion;  the  purpose  of  the  Constitution 
grade  case),  96  Pa.  St.  331.  The  court  being  to  give  a  remedy  for  legal  wrongs, 
avowedly  proceeded  on  the  doctrine  not  for  such  injuries  as  are  damnum 
of  giving  a  liberal  construction  to  this  absque  injuria,  among  which  are  those 
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casioned  by  defective  roads  and  bridges  under  their  control  as 
public  agencies,  unless  it  b  so  provided  by  statute,  while  a  different 

which  result  from  the  use  and  enjoy-  Fuller,  03  Tex.  467;  and  in  Same  v, 
ment  of  a  man's  own  property  in  a  Graves,  1  Tex.  App.  Civ.,  §  579.  In 
lawful  manner  without  negligence  and  Belt  Lone  Street  K.  Co.  9.  Crabtree 
without  malice.  Applying  these  prin-  (railroad  in  street),  2  Tex;  App.  C.  C, 
ciples,  it  was  held  tnat  where  a  rail-  f  662,  defendant  railwa^y  company 
rcMtd  company  had,  under  legislative  constructed  its  railroad  m  a  street, 
authority,  constructed  its  railroad  on  throwing  up  an  embankment  from 
its  own  property  into  the  heart  of  a '  four  to  five  feet  high  in  front  of  plain- 
city,  without  taking  any  portion  of  tiff's  premL<)es,  thus  cutting  off  or  ob- 
the  property  of  the  plaintiff,  and  with-  structm^  access  thereto.  It  was  held 
out  occupymg  any  part  of  the  streets  that  plamtiff  was  entitled  to  compensa- 
on  which  the  plaintiff's  property  tion.  In  Bounds  v.  Kirven  (change  of 
abutted,  it  was  not  liable  for  the  in-  road  to  different  class),  63  Tex.  159, 
direct  injuries  which  he  sustained  a  third-class  road  had  been  changed 
merely  as  the  result  of  the  subsequent  into  a  second-class  road.  A  third- 
enlargement  of  its  railroad  in  a  lawful  class  road  need  be  only  twenty  feet 
manner  without  negligence,  unskilful-  wide,  and  the  owner  of  the  land  through 
ness,  or  malice;  approving  the  like  and  over  which  it  passes  may  hang 
case  of  Pennsylvania  R.  (Jo.  i;.  Lip-  gates  across  the  road  to  enclose  his 
pincott,  116  Pa.  St.  472;  Marehant's  land,  but  a  second-class  road  must  be 
Case  approved  in  Montgomery  t;.  thirty  feet  wide,  and  there  is  no  au- 
Townsena,  84  Ala.  478,  noted  su-  thonty  for  any  obstruction  by  gates 
pra.  Injunction  refused  to  property  or  otherwise.  It  was  held  that  this 
owner  to  restrain  the  municipality  was  a  case  for  compensation.  The 
from  reconstructing  and  enlarging  facts  seem  to  include  both  a  taking 
a  culvert  across  the  street,  which  it  and  a  damaging.  See  also  Bradley  v. 
was  alleged  would  cause  an  injury  to  State,  22  Tex.  App.  330. 
his  lot  by  the  increased  force  and  vol-  West  Virginia.  —  ConstUuUonf  art. 
ume  of  water  cast  upon  it.  Scranton  iii.  §  9.  ''Private  propertv  shall  not  be 
City's  Appeal,  121  Pa.  St.  97.  taken  or  damaged  for  public  use  with- 

SouTH  Dakota.  —  Constitution,  out  just  compensation." 
1889,  art.  vi.  §  13.  "Private  property  In  Johnson  v,  Parkersbura  (street 
shall  not  be  taken  for  public  use,  or  grade  case),  16  W.  Va.  402,  the  f^nde 
damaged,  without  just  compensation,  of  a  street  which  had  been  established 
as  determined  by  a  jury,  which  shall  originally  was  raised  by  the  city  by 
be  paid  as  soon  as  it  can  be  ascer-  filling  in,  so  that  there  was  an  embank- 
tained  and  before  possession  is  taken."  ment  left  in  front  of  plaintiff's  premises. 
Abutter  held  entitled  to  injunction  It  was  held  that  he  was  entitled  to 
restraining  change  of  grade  in  ab-  compensation.  In  Spencer  r.  Pt. 
sence  of  offer  of  city  to  compensate  Pleasant  &  O.  R.  Co.  (railroad  in 
for  damages  sustained.  Searle  v.  street),  23  W.  Va.  406.  a  railroad  com- 
Lead,  10  S.  Dak.  312.  See  also  Whit-  pany,  under  municipal  authority,  built 
taker  v,  Deadwood,  12  S.  Dak.  608.  a  railroad  through  a  street  on  a  trestle 
Texas.  —  Constitution,  art.  i.  {  17.  thirty  feet  high.  The  plaintiff,  an 
"No  person's  property  shall  be  taken,  abutting  owner,  had  obtained  an  in- 
damaged,  or  oestroyed  for  or  applied  junction,  and  the  case  came  up  on  a 
to  public  use,  without  adequate  com-  motion  to  dissolve  the  injimction.  The 
pensation  being  made,  unless  by  the  court  granted  the  motion,  but  seemed 
consent  of  such  person."  to  reg^trd  the  case  as  the  proper  sub- 
In  Gulf,  Col.  &  S.  F.  R.  Co.  V.  ject  of  an  action  at  law  for  damages. 
Eddins  (railroad  in  street),  60  Tex.  In  Hutchinson  v.  Parkersburg  (street 
656,  the  defendant  railroad  company  g^ude  case),  25  W.  Va.  226,  the  plain- 
had  built  a  railroad  in  a  street  on  tiff  was  an  abutting  owner  on  a  street 
which  plaintiff  was  an  abutting  owner,  which  was  formerly  a  turnpike.  The 
thereby  damaging  his  property.  It  charter  under  wluch  the  Ismd  was 
was  held  that  plaintiff  was  entitled  to  taken  for  the  turnpike  authorised  the 
compensation.  The  same  facts  and  taking  of  a  strip  sixty  feet  wide,  but 
rule  in  Gulf,  Col.  &  S.  F.  R.  Co.  v,  provided  that  the  road-bed  should  be 


2950  MUNICIPAL  CORPORATIONS  §  1688 

rule  on  this  subject  is  generally  held  in  respect  of  municipal  corpo- 
rations proper. 

§  1688  (997).  UnjMfe  Streets;  Quasi  Corporations.  —  In  the  United 
States,  there  is  no  camrnxmrlaw  obligation  resting  upon  qtuiri  corpth 
rations,  such  as  counties,  townships,  and  New  England  towns,  to 
repair  highways,  streets,  or  bridges  within  their  limits,  and  they  are 
not  obliged  to  do  so  unless  by  force  of  statute.  Even  when  the 
legislature  enjoins  upon  corporations  of  this  character  the  duty  to 
make  and  repair  roads,  streets,  and  bridges,  and  confers  the  power 
to  levy  taxes  therefor,  the  general  tenor  of  the  decisions  is  to  treat 
this  as  a  public,  and  not  a  corporate,  duty,  and  to  regard  such  cor- 
porations, in  this  respect,  as  public  or  State  agencies,  and  not  liable 
to  be  sued  civilly  for  damages  caused  by  the  neglect  to  perform  this 
duty,  unless  the  action  be  expressly  given  by  statute.* 

not   more   than   ei^teen   feet   wide.  Tex.  258.    See  also  Barbour  Coonty 
Afterwards  the  limits  of  the  city  of  v.    Horn,    48    Ala.    566;     CovingtoD 
Parkersburg  were  extended  so  as  to  Countv  v.  Kinney,  45  ALel  176;  Sims 
include  that  part  of  the  turnpike  op-  v.  Butler  County,  49  Ala.  110;  Wvan- 
posite  the  plaintiff's  premises.     The  dotte  v.  Zeitz,  21  Kan.  649j  Hanulton 
turnpike  became  a  puolic  street,  and  County  v,  Mighels,  7  Ohio  St.  109; 
the    city    proceeded    to    grade   it    in  McCutcheon  i;.  Homer,  43  Mich.  483; 
nearly  or  quite  its  entire  width.    The  Atchison  v,  Jansen,  21  Kan.  560;  and 
court  held  that  if  such  grading,  whether  see  cases  cited  in  that  State  in  which 
it  left  the  street  at  the  same  height  as  counties  are  held  responsible  for  safe 
the  old  turnpike  road-bed  or  not,  in-  condition  of  public  bridges.    Gran||eT 
jurcd  the  plaintiff's  property,  he  was  v.  Pulaski  Countv.  26  Ark.  37.    Tw 
entitled  to  compensation.  subject  of  implied,  liability  is  learnedly 
^  Ante,  §1 37, 1157,  note,  1638-1646,  examined  in  Hill  v.  Boston.  122  Maas. 
and  cases  cited;    Lee  County  v.  Yar-  344,  where  the  cases  are  fully  collected 
brough,  85  Ala.  590,  592,  citing  text;  and  reviewed  by  Gray.  C.  J.;   fuDy 
Sutton  V.  Carroll  County  Police  Board,  noted,  supra,  §  1642;  followed  Tindley 
41    Miss.    236;     Larkm    v.    Sagnaw  v.  Salem,   137  Mass.   171:    People  r. 
County,  11  Mich.  88;  Cooley  v,  Essex  Esopus,  74  N.  Y.  310;    Carpenter  r. 
Co.  Freeh.,  27  N.  J.  L.  415,  approving  Cohoes,  81  N.  Y.  21;  People  r.  little 
Sussex  County  v.  Strader,  18  N.  J.  L.  Valley,    75   N.    Y.    316;     Manuel  f. 
108;   Pray  v.  Jersey  City,  32  N.  J.  L.  Cumberland  Coimty,  98  N,  Car.  9; 
394;  Ripley  v.  Essex  County,  40  N.  J.  Chick  v.  Newberry  County,  27  S.  Car. 
L.    45;     Huffman    v.    San    Joaquin  419,  where  a  statute  making  countia 
County,    21    Cal.    426;     Hedges    r.  liMe  for  damages  caused  b}^  defective 
Madison  County,  6  111.  567;    Detroit  highways,  causeways,  or  bridges,  was 
V.  Blackoby,  21  Mich.  84,  per  Camp-  held  not  to   render   them  liable  for 
bellj  C.  J.;  McCutcheon  v.  Homer,  43  injuries  caused  by  a  drfective  ferry-boalj 
Mich.    483;     McEvoy   v.    Sault   Ste.  though  the  ferry  connected  the  high- 
Marie,  136  Mich.  172,  175;    Soper  r.  way  on  opposite  banks  of  a  river.    In 
Henry  County,  2^  Iowa,  2M;   Askew  Hartford  County  v.  Hamilton,  60  Md. 
t>.  Hale  County,  54  Ala.  639;  Blaylock  340,  a  county  was  held  in  damages  far 
V.  Muskogee,  117  Fed.  Rep.  125;  Col-  injuries  caused  by  a  defective  public 
well    V.    Watcrbury,    74    Conn.    568;  road,   under  a  statute  requiring  the 
Morcton  v.  St.  Anthony,  9  Idaho,  532;  county  authorities  to  keep  such  roadi 
Goddard  v.  Lincoln,  69  Neb.  594.    See  in  repair. 

T^^ist  V.  Rochester,   165  N.  Y.  619;        Commissioners  of  hi^wa>'8  in  New 

Custer  V.  New  Philadelphia,  20  Ohio  York   are   liable   indwidually   for  an 

Cir.  Ct.  R.  177;    Lentz  t;.  Dallas,  96  injur}'  resulting  from  their  neglect  to 
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§  1689  (998).    UnjMle  Streets;  Cities  and  Chartered  Muziidpal 
Corporatioxis.  —  The  general  doctrine  of  the  American  courts,  as  we 

repair  a  highway,  if  they  have  funds  charter  required  "to  build  and  keep  in 
in  their  hands  u>r  that  purpose;  but  good  repau*  bridges"  where  the  canal 
they  cannot  bind  the  town  for  their  should  cross  a  roadj  it  is  liable  to  a 
misconduct  or  neglect.  People  v.  E^so-  traveller  for  the  injury  caused  by  an 
pus,  75  N.  Y.  310^  insufficient  bridge,  though  there  be  no 
The  distinctions  adverted  to  in  the  wilful  or  actual  negligence  on  the  part 
text  between  the  two  classes  of  corpora^  of  the  company.  Pennsylvania  A  O. 
lions  in  respect  of  implied  liabililp,  are  Canal  Co.  v.  Graham,  63  Pa.  St.  290. 
well  illustrated  by  the  decisions  m  the  For  what  defects  liable.  lb.;  post^ 
State  of  Illinois.  In  Hedges  v.  Madi-  §  1730,  and  note.  It  is  not  necessarily 
son  County,  6  111.  567,  it  was  held  that  the  dutv  of  a  municipal  corporation  to 
counties  were  not  liable  to  a  private  make  the  bridges  within  its  corporate 
action  for  defective  highways.  Subse-  limits  absdutely  secure,  or  to  fidly 
qucntly  it  was  held  to  be  otherwise  as  protect  the  public  from  injury.  It  is 
respects  chartered  cities  or  ordinary  the  duW  of  such  corporation  to  exer- 
municipal  corporations.  Browning  v.  cise  ormnary  prudence  to  accomplish 
Springfield,  17  111.  143,  which  case  has  such  results.  Grayyille  v.  Whitaker, 
been  repeatedly  followed  in  that  State.  85  111.  439.  If  a  city  undertakes  to 
Post,  i\  1708-1716,  and  cases  cited,  build  a  bridge  it  is  bound  to  use  due 
In  Wfdtham  v.  Kemper,  55  111.  346,  care  to  keep  it  in  a  reasonably  etde 
the  ouestion  arose,  whether  towns  in  condition  for  public  travel.  The  rule 
that  State  were  under  such  a  liability,  that  a  mumcipal  corporation  acts 
and  the  court  regarded  them  as  stand-  judicially  in  selecting  a  plan  for  public 
ing  on  the  same  footing  as  counties,  unproyements,  and  will  not  be  liable 
treating  them  as  civil  divisions  of  for  injuries  caused  by  defects  in  the 
counties  merely,  and  not  liable  to  an  plan,  held  not  to  apply  to  bridges, 
action  at  common  law  for  the  neglect  of  Jordan  v.  Hannibal.  87  Mo.  673. 
officers.  A  statute  giving  the  action  Where  the  power  ot  a  city  over  a 
is  essential,  and  the  court  overruled  the  bridge  within  its  limits  is  exclusive,  a 
contrary  holding  in  South  Ottawa  v.  corresponding  duty  to  keep  such  briage 
Foster,  20  111.  296;  s.  p.  Russell  v.  in  such  repair  as  the  safety  and  con- 
Stcuben,  57  111.  35;  White  v.  Bond  venience  of  the  public  may  require. 
County,  58  111.  297  (defective  bridge);  necessarily  results  therefrom:  ana 
Mechanicsburg  t;.  Meredith,  54  111.  84;  where  a  brid^  over  a  canal  witnin  the 
ante,  §  1157;  post,  {{  1640,  1708-1715.  city's  limits  is  suffered  to  decay,  and 
See  Jud^  Thompson's  valuable  work  the  city  fails  to  erect  another,  the  city 
on  Neghgence,  chaps,  xv.  and  xvi.,  will  be  liable  to  respond  in  damages  to 
where  some  of  the  leading  cases  are  the  representatives  of  one  who  was 
reprinted  and  annotated.  drowned  in  attempting  to  ford  such 
Bridges:  Under  a  statute  which  canal.  Lowery  v.  -Delphi,  55  Ind.  250; 
provides  that ''an  action  may  be  main-  avuxre,  A  bridge  wholly  within  the 
tained  against  a  county,  either  upon  Umits  of  a  city  is,  including  its  ap- 
contract  or  for  an  injury  to  the  rights  proaches,  a  part  of  a  street,  and  requires 
of  the  plaintiff  arising  from  some  act  the  same  care  under  the  same  liability, 
or  omission  of  the  county,''  it  is  held  Eudorai;.  Miller,  30  Kan.  494;  Atlanta 
in  Oregon  that  the  county  is  liable  for  v.  Buchanan,  76  Ga.  585.  A  city  must 
a,n  injury  caused  by  the  road  supervisor's  keep  in  repair  a  bridge  within  its 
neglect  to  repair  a  defective  bridge,  the  limits  originally  built  and  maintained 
county  having  the  power  to  appoint  by  a  countv  as  a  part  of  the  highway, 
and  remove  such  supervisors.  Mc-  and  is  Uabfe  for  injuries  caused  by  its 
Calla  V.  Multnomah  Uounty.  3  Greg,  neglect  in  not  repairing  it.  Goshen  v. 
424;  followed  in  Sheridan  v.  Salem,  14  Myers,  119  Ind.  196.  A  city  is  not 
Greg.  328  (defective  sidewalk);  East-  bound  to  protect  the  entrance  to  a 
man  v.  Clackamas  County,  32  Fed.  draw-bridge  by  a  gate  so  constructed 
Rep.  24.  See  generally  as  to  bridges  that  a  boy  cannot  climb  over  it  or 
ana  duty  to  repair,  2  Thomps.  Neg.  creep  under  it,  provided  it  is  sufficient 
770,  793-797;  index,  tit.  Bridge.  to  ^p  pedestrians.  Maginnis  t;.  Brook- 
Where  a  canal  company  is  by  its  Ijm,  26  N.  Y.  St.  Rep.  689.     A  dty 
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shall  presently  see,  in  respect  of  municipal  corporations  proper,  has 
been  to  hold  them  civilly  liable  ^  for  injuries  from  defective  streets, 

held  not  to  be  liable  for  defective  It  is  no  drfence  to  an  action  against 
canal-bridge  approaches  on  State  lands,  a  municipal  oor]x>ration  for  negligence 
Carpenter  v.  (johoes,  81  N.  Y.  21 ;  s.  c.  in  the  non-repair  of  a  road,  that  it 
21  Alb.  L.  J.  374;  Veedcrv.  Little  Falls,  appointed  a  proper  overseer  of  high- 
100  N.  Y.  343;  and  distinguish  Sewell  ways,  and  gave  him  means  and  author- 
V.  Cohoes,  75  N.  Y.  45;  Brusso  r.  itv  to  keep  the  road  in  good  order. 
Buffalo,  90  N.  Y.  679;  New  York  v.  The  municipal  corporation  is,  as  it 
Sheffield,  4  Wall.  (U.  S.)  189.  were,  itself  the  overseer  of  the  highway, 

Canada  statutes  and  decisions.  The  and  on  this  principle  bound  to  keep  it 
Municipal  Act  of  Upper  Canada  con-  in  repair.  It  has  not  only  the  duty 
tains  the  following  very  carefully  thrown  expressly  upon  it  of  keeping 
framed  section:  "Sec.  531.  Every  highways  in  repair,  but  has  all  neces- 
such  road,  street,  bridge,  and  highway  sary  powers  given  it  for  enabling  it  to 
shall  be  kept  in  repair  by  the  corpora-  pcitorm  that  duty.  The  corporation 
tion.  The  default  of  the  corporation  must  at  its  peril  answer  for  the  conse- 
so  to  keep  in  repair  shall  be  a  misde-  quences  of  the  duty  not  being  per- 
meanor,  punishable  by  fine  in  the  formed.  The  negligence  of  its  officers 
discretion  of  the  court,  and  the  cor-  or  servants  is  no  answer.  Per  RMn- 
poration  shall  be  further  civilly  respon^  son,  C.  J.,  in  Colbeck  v.  Brantford 
sible  for  all  damages  sustained  by  any  Corp.,  21  tip.  Can.  Q.  B.  276.  Inde- 
person  by  reason  of  such  default,  but  pendently  of  the  statute  it  would 
the  action  must  be  brought  within  appear  that  there  is  a  common-law 
three  months  after  the  dama^  have  duty  cast  on  municipal  corporations 
been  sustained;  and  this  section  shall  to  repair  and  keep  in  repair  the  roads 
not  apply  to  any  road,  street,  bridge,  which  are  within  their  jurisdiction,  and 
or  highwav  laid  out  without  the  con-  for  which  they  have  power  to  raise  the 
sent  of  the  corporation  by  by-law,  requisite  funds.  See  Wellington  v. 
until  established  and  assumed  bv  by-  Wilson,  14  Up.  Can.  C.  P.  299;  s.  c. 
law."  Harr.  Munic.  Man.  (5th  ed.)  16  Up.  Can.  C.  P.  124;  Harrold  p. 
p.  486.  The  following  notes  of  decis-  Simcoe  Ry.  Co.,  16  Up.  Can.  C.  P.  43. 
ions  under  the  statute  are  taken  from  But  it  is  not  their  duty,  either  under 
the  volume  last  ouoted.  the  statute  or  at  common  law,  to  lay 

The  phrase  ''kept  in  repair"  is  not  a  plank  from  each  man's  house  across 
to  be  construed  as  if  it  meant  ''con-  a  ditch  to  the  street,  and  to  keep  such 
struction"  in  the  first  instance.  Queen  planks  in  repair.  McCarthy  v.  Osh- 
V.  Epsom  Union  Guard,  8  L.  T.  R.  awa,  19  Up.  Can.  Q.  B.  245.  The 
N.  s.  383.  The  words  "keepine  in  limitation  as  to  time  (three  months) 
repair"  should  be  construed  witn  a  applies  only  to  acts  of  omission,  i.  e., 
reasonable  attention  to  circumstances,  non-repair,  but  not  to  acts  of  commis- 
A  new  side  line  or  concession  line  sion,  as  ne^gently  placing  gravel  on 
opened  in  a  township  thinly  scattered  the  sides  (H  the  road  and  taking  no 
could  scarcely  be  expected  to  be  found  precaution  to  prevent  persons  passing 
in  as  perfect  a  condition  as  an  old  along  the  roaa  from  running  against 
highway  in  a  well-settled  township,  these  heaps,  whereby  a  person  so 
Per  Robinson,  C.  J.,  in  Colbeck  v,  driving  might  run  against  the  heaps 
Brantford  Corp^  21  Up.  Can.  Q.  B.  and  be  injured.  Rowe  v.  Leeds,  13 
276.  [See  also  Castor  v.  Uxbridge,  39  Up.  Can.  6.  B.  575.  Where  the  see- 
Up.  Can.  Q.  B.  113;  and  additional  tion  is  applicable,  no  additional  time 
cases  in  Harr.  Munic.  Man.  (5th  ed.  is  given  to  a  legal  representative  to 
by  Mr.  Joseph)  pp.  487  et  seq.]  and  in  brinp  the  action,  owing  to  the  death  of 
Biggar's  Municipal  Manual  (Canada,  the  mtestate,  by  reason  of  ne^igence 
1900),  824  et  seq.  within  the  meaning  of   the   section. 

1  Infra,  §§    1708-1716,  where   the  Wend.  (N.  Y.)  474;  Chidsey  v.  Canton, 

subject  is  discussed,  the  cases  cited,  71  Conn.   475;    Riddle  v.   Merrimac 

and  the  result  summed  up.     Morey  River    Canal    Prop.,     7    Mass.    166; 

V.    Newfane,   8   Barb.    (N.   Y.)    645;  Bigelow  v.  Randolph,  14  Gray  (Mass.), 

People    V.    Hudson    H.    Com'rs,    7  541;  Snook  v.  Anaconda,  26  Mont.  128, 
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although  the  ground  for  the  distinction  —  which  ^ves  an  action  if 
the  injury  happens  within  the  limits  of  a  municipality  having  con- 
trol of  the  streets  therein  and  denies  it  if  it  happens  within  the  limits 
of  a  township  or  county  having  like  control  over  the  highways,  and 
adequate  means  of  discharging  its  public  duties  in  respect  thereto  — 
is  not  as  satisfactory  to  the  mind  as  could  be  desired.*  With  few 
exceptions  the  courts  have  agreed  in  holding  that  these  lower  or 
more  general  forms  of  corporate  organization,  being  regarded  as 
mere  State  agencies,  are  not  impliedly  liable  to  such  actions.  There 
is  somewhat  more  diversity  of  view  respecting  the  implied  liability 
of  municipal  corporations  proper,  where  the  control  over  streets 
exists,  but  no  action  for  neglect  is  expressly  given;  still,  the  two 
classes  of  cases  establish,  upon  authority,  the  distinction  mentioned. 
The  difficulties  in  the  way  of  maintaining  this  distinction  have 
induced  some  courts  to  reject  it.  Thus  in  Indiana  the  liability  of 
a  municipal  corporation  proper  for  damages  caused  to  travellers  by 
defective  streets,  without  a  statute  giving  the  action,  is  asserted.* 
The  liability,  says  the  court,  "grows  out  of  the  power  conferred 
upon  the  city  over  its  streets  and  bridges,  and  its  duty  to  keep  them 
in  reasonable  i*epair,  having  the  power  to  raise  means  for  that  pur- 
pose." ^  In  the  cases  cited  the  same  doctrine  was  applied  to  counties 
in  respect  to  county  bridges,  the  statute  enacting  that  they  "shall 
cause  all  bridges  to  be  kept  in  repair,"  and  providing  the  means  to  dis- 
charge this  duty.    The  court  refers  to  many  of  the  conflicting  cases 

Turner  v.  Brantford  Corp.,  13  Up.  County,  27  S.  Car.  419).  And  in  East- 
Can.  C.  P.  109.  The  statute  heffins  to  man  v.  Clackamas  County  (Qreaon), 
run  from  the  occurrence  of  the  accident,  32  Fed.  Rep.  24.  Deady,  J.,  said  the 
not  from  the  death.  Miller  v.  North  distinction  was  ''without  any  substan- 
Fredericksburgh  Corp.,  25  Up.  Can.  tial  difference."  In  Arkadelphia  v, 
Q.  B.  31.  So  where  plaintiflrs  mare  Windham.  49  Ark.  139,  BoWie,  J.,  said: 
fell  through  a  bridge  and  was  injured,  ''Such  a  oistinction  would  be  contrary 
but  did  not  die  for  four  months  after-  to  every  principle  of  fairness,  reason, 
wards,  when  the  action  was  brought,  and  justice."  Post,  %%  1715,  1716. 
it  was  held  to  be  too  late.  His  damages,  *  Grove  v.  Ft.  Wayne,  45  Ind.  429. 
in  the  words  of  the  statute,  wore  then  »  House  v,  Montgomery  County,  60 
and  from  that  time  sustained.  The  Ind.  580,  per  WordSn,  J.;  followed  in 
subsequent  death  of  the  mare  was  Morgan  County  v.  Pritchett,  85  Ind.  68; 
merely  additional  evidence  of  the  Howard  County  v.  Legg,  93  Ind.  523; 
extent  of  his  damages.  The  damage  State  v.  Gibson  County,  80  Ind.  478 
was  not  the  less  because  he  did  not  (holding  also  that  mandamus  will  lie  to 
at  the  time  know  its  full  extent.  76.  compel  a  county  to  repair  or  replace 
*  Mr.  Justice  Afc/rcr,  of  South  Caro-  abridge).  As  to  negligence  in  adopting 
lina,  says  it  is  "absolutely  impossible  an  insufficient  p/an  mr  a  county  bridge, 
to  perceive  any  good  reason"  for  the  see  Ferguson  v.  Davis  County,  57  Iowa, 
distinction.  Young  v.  Charleston,  20  601.  As  will  be  seen  in  the  notes 
S.  Car.  116  (holding  that  there  is  no  further  on,  the  same  view  has  been 
liability,  in  that  State,  upon  municipal  adopted  in  a  few  other  States.  Infra, 
corporations  for  injuries  caused  oy  {§  1708-1716,  and  cases  in  notes, 
defects  in  streets  unless  imposed  by  Carson  v.  Genesee,  9  Idaiio,  244. 
statute.    See  also  Chick  r.  Newberry 
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as  to  the  liability  of  counties  for  defective  bridges,  and  concludes 
that  there  is  no  satisfactory  reason  for  a  different  rule,  in  respect  to 
defective  streets  and  highways,  between  a  municipal  corporation 
proper  and  a  county,  since  both  are  created  by  the  legislature  for 
public  purposes,  and  the  ground  of  the  action  is  the  failure  to  per- 
form a  duty  imposed  by  law,  whereby  the  traveller  suffers  an  injury. 
To  a  limited  extent  the  same  view  has  been  elsewhere  taken.  It 
must  be  confessed  that  where  the  duty  to  repair  b  expressly  enjoined 
by  statute,  but  no  action  is  expressly  given,  it  is  not  easy  to  set 
forth  clear  grounds  for  the  distinction  as  to  the  liability  of  cities  and 
counties  in  respect  of  the  duty  to  keep  the  streets  and  highway's 
under  their  several  jurisdictions  in  repair,  whereby  the  former  are 
held  to  an  implied  civil  liability  for  damages  caused  by  the  neglect 
of  this  duty,  and  the  latter  are  held  not  to  be  thus  liable.  Discard- 
ing this  distinction,  the  courts  in  a  few  States  have  decided  that 
counties  and  cities  are  equally  free  from  implied  civil  liability  in 
such  cases.^ 

§  1690  (999).  nnsafe  Streets;  Cases  Classified.  — The  course  of 
decision  on  this  subject  throughout  the  Union  is  fully  shown  in  the 
notes.^   The  cases  may  be  grouped  into  the  following  classes:  — 

First  Where  neither  chartered  cities  nor  counties  or  other 
quasi  corporations  are  held  to  an  implied  civil  liability.  Only 
a  few  States  have  adopted  this  extreme  view  of  exempting  cities 
from  liability  in  this  respect. 

Second.  Where  the  reverse  is  held,  and  both  chartered  cities 
and  counties  are  alike  considered  to  be  impliedly  liable  for 
their  neglect  of  the  duty  in  question.  This  doctrine  prevails 
in  a  small  number  of  States. 

Third.  Where  municipal  corporations  proper,  such  as  char- 
tered cities,  are  held  to  an  implied  civil  liability  for  damages 
caused  to  travellers  for  defective  and  unsafe  streets  under  their 
control,  but  denying  that  such  a  liability  attaches  to  counties 
or  other  quxisi  corporations  as  respects  highways  and  bridges 

>  Detroit  v.  Blackeby,  21  Mich.  84;  condition  that  it  shall  be  liable  for 

Navasota  v.  Pearce,  46  Tex.  525.    A  such    injuries.     Navasota    v.    Pearce, 

municipal  corporation,  having  by  its  46  Tex.  525.   Since  overruled,  and  city 

charter  ''exclusive  control  and  power  held  Uable  though  not  made  so  by 

over   its   streets,    alleys,    and  f)ubUc  statute.    Galveston  v.  Posnanisky,  62 

grounds  and  highways^''  is  not  liable  Tex.   118.    Other  cases  to  the  same 

to    an   action   by  a  citizen  who  has  effect  are  cited,  it^ra,  S§  1708-1716, 

suffered  injury  by  a  negligent  want  of  and  notes. 

repair  in  its  street,  unless  coupled  with        *  Ante,     S§     1638-1648.     Post,    §§ 

such  powers  is  an  express  or  implied  1691,  1708  et  seq.,    1715,  1716. 
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under  their  charge.  This  distinction  has  received  judicial  sanc- 
tion in  a  large  majority  of  the  States,  where  the  legislation  is 
silent  in  respect  of  corporate  liability. 

§  1691  (1000).  nnsafe  mghways  and  Streets;  LiabUity  of  New 
England  Towns  and  CitieB.  —  The  difficulty  of  satisfactorily  de- 
fining the  grounds  of  the  difference  in  the  liability  of  the  two  classes 
of  corporations  is  avoided  in  the  New  England  States  by  the  course 
of  adjudication  therein.  It  was  decided,  as  we  have  seen,  at  an  early 
day,  that  towns  ^  were  not  liable  to  such  actions  unless  the  liability 
be  created  by  statute.  This  doctrine  has  been  maintained  ever 
since,  and  it  applies,  as  respects  defective  and  unsafe  ways,  equally 
to  streets  in  cities  and  highways  in  towns.  It  being  established  that 
there  was  no  commonAaw  obligatian  upon  towns  to  respond  for  neg- 
lect of  duty  in  respect  of  highways  and  bridges,  the  legislature  of 
each  of  the  New  England  States  has  imposed  the  duty  upon  towns 
to  keep  their  highways  in  repair,  so  as  to  be  safe  and  convenient  for 
travellers,  and  has  given,  in  terms,  to  persons  injured  by  neglect 
to  discharge  this  duty,  an  action  against  the  town.  The  substance 
of  the  statutes  of  the  New  England  States  in  this  respect,  and  upon 
which  the  decisions  to  be  referred  to  have  been  made,  is  given  in 
the  note.^    Upon  neither  towns  nor  cities,  in  the  view  of  the  courts 

1  iSiU7>ra,  Si  1639, 1641.  As  to  nature  gence/'  and  that  'Hhe  defect  could 
of  New  England  towns.    ArUe^  $  40.       nave   been  prevented   by   reasonable 

*  Massa^usetts  Statute.  —  By  the  care  and  dihgence  on  the  part  of  the 
Revised  Statutes,  chap.  xxv.  S  1,  ''  All  town.''  Rooney  v,  Randolph,  128 
hi^^ways;  townways,  causewa3rs,  and  Mass.  580;  Hayes  v.  Cambridge,  138 
bndges  within  the  bounds  of  any  town"  Mass.  461 ;  s.  c.  136  Mass.  402;  Hans- 
are  required  to  ''be  kept  in  repair  at  com  v.  Boston,  141  Mass.  242;  Olsen 
the  expense  of  such  town,  so  tnat  the  v,  Worcester,  142  Mass.  536.  History 
same  may  be  safe  and  convenient  for  of  legislation  traced  by  HoaTj  J.,  in 
travellers,  with  their  horses,  teams,  Stanton  r.  Spriiucfield,  12  Allen  (Mass.), 
and  carriages,  at  all  seasons  of  the  566;  by  Gray,  C.  J.,  in  Hill  v.  Boston, 
year.''  By  §  22,  it  is  provided  that  122  Mass.  344  (noted,  supra,  $  965); 
''if  any  person  shall  receive  any  injury  by  AUen,  J.,  in  Post  v.  Boston,  141 
in  his  person  or  property  by  reason  of  Mass.  189;  and  by  C.  AUen,  J.,  in 
any  defect  or  want  of  repair,  which  has  Tindley  r.  Salem,  137  Mass.  171; 
existed  for  the  space  of  twenty-four  Flanders  v.  Norwood,  141  Mass.  17. 
hours  in  any  highway,"  he  mav  re-  Rhode  Island,  —  Substantially  the 
cover  compensation  therefor.  And  the  same.  Construed,  Providence  v,  Clapp, 
same  provision,  with  the  exception  of   17  How.  161. 

the  limitation  of  twenty-four  hours,  Vermont  Statute,  —  The  language  of 
is  re-enacted  in  the  statute  of  1850,  the  Vermont  statute  in  force  until  1880 
chap,  v.,  and,  in  substance,  in  the  was:  "If  any  special  damage  shall 
General  Statutes  of  1860,  chap.  xliv.  happen  to  any  person,  his  team,  car- 
S  22,  p.  247.  By  the  Act  of  1877,  the  riage,  or  other  property,  by  means  of 
liability  is  modified,  it  being  made  a  the  insufficiency  or  toant  of  repair  of 
condition  of  liability  that  the  town  an3r  highway  or  bridge  in  any  town, 
"had  reasonable  notice  of  the  defect,  wmch  such  town  is  fc^und  to  repair,' 
or  might  have  had  notice  thereof  by  the  town  shall  be  liable.  By  the  Act 
the  exercise  of  proper  care  and  dih-  of  1882,  tfaie  liability  of  the  town  la 
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of  New  England,  is  there  any  implied  or  comnuntrlaw  civil  lia- 
bility resulting  from  defective  streets  or  sidewalks;  the  liability  is 
wholly  statutory.^     The  same  rule  prevails  in  some  of  the  other 

more  limited  than  under  the  previous  88  Me.  293:   Carleton  v.  Caribou,  88 

statute.    It  is  not  liable  for  defective  Me.  461.    The  maximum  recovery  is 

condition  of   ''winter  roads.''     It  is  limited  to  $2000. 

liable,  as  before,  for  defective  bridges.  In  a  case  where  the  alleged  defect 

Willard  v.  Sherborne,  59  Vt.  361.  tow  an  avming  prqjecHrig  over  the  side- 

Connecticut  Statute.  —  The  Connect  toaUct  Mr.  Justice  Clifford  states  the 
ticut  statute  in  substance  is  that  the  following  as  essential  to  a  recovery 
several  towns  shall  make  and  keep  in  under  the  statute  of  Maine :  The  high- 
good  and  sufficient  re-pair  all  the  need-  way  must  be  one  which  the  town  is 
ful  highways  and  bndges,  &c.,  and  if  bound  to  keep  in  repair.  It  must  have 
any  -person  shall  he  injured^  in  his  per-  been  defective  at  the  time  of  the  acci- 
son  or  property,  through  or  by  means  dent.  The  pl^tlff  must  have  bean 
of  a  defect  in  the  road  or  bridge,  he  may  injured  as  alleged  in  the  declaration, 
recover  damages  of  the  town,  &c.  The  town  must  have  had  reasonable 

New  Hampshire  Statute.  —  In  New  notice  of  the  defect  prior  to  the  injury. 

Hammhire^  by  the  statute  of  February  The  plaintiff  must  have  been  in  the  cx- 

27,  1786,  it  is  provided,  "that  in  case  ercise  of  ordinary  care  at  the  time  of 

any  special  damage  shall  happen  to  receiving  the  injury.    The  injuir  must 

persons  or  their  teams  or  carnages  by  have  bSen  occasioned  solely   bv  the 

means  of  the  insufficiency  or  want  of  defect,  and  not  by  any  want  of  onii- 

repair  of  any  hi^way  or  bridge  in  nary  care  on  the  part  of  the  plaintiff, 

any   towTi   or  parish,   the  party   a^-  The  Question  whether  the  way  was 

grieved  shall  recover  his  oiamage  m  out  of  repair  or  defective,  or  not,  is 

an  action  against  such  town  or  parish,  one  of  fact  for  the  jury.     Travellers, 

And  the  said  to^Ti  shall  have  a  remedy  it  was  held,  may  receive  injuries  while 

over  against  the  surveyor  of  highwavs  travelling    upon    defective    highways, 

through   whose   fault   or  neglect   the  and  such  as  are  not  occasioned  by  the 

same  happened."     Revised  Statutes,  defects  or  their  own  negligence,  and 

chap.  xlvu.  §  1.    See  Act  1878,  chap,  still  the  town  re<iuired   to  keep  the 

75,  as  to  Hability  for  defects  caused  by  same  way  in  repair  may  not  be  liable 

snow.  for  Uie  injury.    An  injury  may  be  pro- 

Maine  Statute.  —  By  the  statute  in  duced  by  the  united  effect  of  a  want 
Maine  (Revised  Statute  of  1841,  chap,  of  repair  in  a  road,  and  some  other 
XXV.),  all  highways,  &c.,  are  to  be  cause,  and  the  injured  party  not  be 
"A;ep^  in  repair  and  amended  from  time  entitled  to  recover  from  those  whose 
to  tune,  that  the  same  may  be  safe  and  duty  it  was  to  keep  the  way  in  repair. 
convenient  for  travellers,"  &c.  In  de-  If  an  obstruction  be  left  in  a  street  by 
fault  thereof,  the  town  in  which  such  a  responsible  party,  still,  if  the  town, 
neglect  of  duty  occurs  is  made  liable,  by  its  own  n^ect,  allow  the  obstruc- 
And  any  person  receiving  "any  bodily  tion  to  remain  until  it  is  chargeable 
injury,"  or  suffering  "any  damage  in  with  notice,  the  town  is  liable  to  a 
his  property,  throu^  any  defect  or  person  injured  by  reason  of  the  ex- 
want  of  repairs,  .  .  .  may  recover,  in  istence  of  such  obstruction.  Merrill  v, 
a  special  action  of  the  case,  of  the  Portland,  4  Cliff.  C.  C.  R.  138. 
county,  town,  or  persons  who  are  by  The  terms  "travel,"  "traveller," 
law  liable  to  repair  the  same,  the  and  "travelling,"  used  in  the  statute, 
amount  of  damages  thereby  sustained,  have  no  technical  legal  significance, 
if  such  county,  town,  or  person  had  Under  "appropriate"  instructions,  it 
reasonable  notice  of  the  defect  or  want  is  for  the  jury  to  determine  whether 
of  repair."  By  Act  of  1882,  towns  are  a  person  receiving  an  injuiy  was 
exempt  from  liability  to  persons  on  "travelling  upon  the  highway"  within 
foot  for  injuries  caused  by  snow  or  ice  the  meaning  of  the  statute.  Hardy  p. 
on  the  sidewalk,  or  by  reason  of  its  Keene,  62N.  H.  370;  Bliss  v.  SouUi 
slippery  condition.  The  town  must  Hadley,  145  Mass.  91. 
have  twenty-four  hours'  actual  notice  *  It  is  the  language  of  one  of  the 
of  the  defect.  Gumey  v.  Rockport,  most  accompUshed  judges  that  ever 
93  Me.  360;  Hurley  v.  Bowdoinham,  sat  upon  the  uniformly  able  supreme 
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States.^  An  important  consequence  is  that  every  case  of  this  char- 
acter must  be  within  the  statute;  and  hence  the  liability  of  the 
town  or  city  does  not  extend  to  persons  not  within  the  protection 
of  the  statute;'  and  hence,  also,  if  it  only  gives  a  right  of  action 

judicial  bench  of  Maaaachusetta.  speak-  of  ice  and  snow.    McKellar  v.  Detroit, 

ing  of  this  subject,  that,  "The  liability  57  Mich.  158.   The  toant  of  repair  must 

of  towns  for  defects  in  ways  is  wholly  be  the  immediate  cause  of  the  injury; 

the  creation  of  statutes,  and  is  a  lia-  allowing  a  thing  which  forms  no  part 

bility  strictly  limited  and  peculiar."  of  the  street  —  as  a  boulder  which  has 

Per  Hoar,  J.,  Oliver  v.  Worcester,  102  been  dug  out  of  it  and  left  in  the  gutter 

Mass.  489,  496;  Mower  v.  Leicester,  9  —  to  remain  for  a  time,  is  not  such  a 

Mass.  247;  Commonwealth  v.  Spring-  "want  of  repair."    Agnew  t^  Corunna, 

field,  7  Mass.  9;  Brady  v.  Lowell,  3  55  Mich.  428;    see  also  Bumham  v. 

Gush.    (Mass.)    121,    124;    Bacon   t;.  Byron,  46  Mich.  555;   Grand  Rapids 

Boston,  3  Gush.  (Mass.)  174;  Brailey  r.  Wyman,  46  Mich.  516;    Detroit  v, 

r.  Southborouffh,  6  Gush.  (Mass.)  141;  Blackeby,   21    Mich.   84;    Detroit  v. 

Smith  V,  Dedham,  8    Gush.    (Mass.)  Putnam,   45   Mich.   263;    Detroit  v. 

522;  Hixon  v.  Lowell,  13  Gray  (Mass.),  Osborne,   135  U.  S.  492;    Roberts  v. 

59,  64;  Vinal  v.  Dorchester,  7  Gray  Detroit,   102  Mich.  64;    McEvoy  v. 

(Mass.),    421,   422;    Gregory    v.  Ad-  Sault    Ste.    Marie,    136    Mich.    172; 

ams,    14  Gray   (Mass.),   242;  Hill  v.  Alberts  v,  Muskegon,  146  Mich.  210. 

Boston,  122  Mass.  344.    ''The  obliga-  The  rule  as  stated  in  the  text  pre- 

tions  resting  upon  towns  in  relation  to  vails  also  in  South  Carolina,  Young  v, 

the  support  of  highways  and  bridges  Gharleston,  20  S.  Gar.  116;  Ghick  v. 

is  not  imposed  by  the  common  law.  Newberry  Gounty,  27   S.   Car.   419; 

but  is  wholly  a  creature  of  the  statute.  Texas,  Navasota  v.    Pearce,  46  Tex. 

Per  Waite,  J.,  in  Ghidsey  v,  Ganton,  625,    since    overruled;     Gdveston    v, 

17  Gonn.  475,  478,  approving  Mower  Posnainsky,  62-  Tex.  118;    California, 

V,  Leicester,  9  Mass.  247;  Reed  v.  Bel-  Winbigler  v.  Los  Angeles,  45  Gal.  36; 

fast,  20  Me.  246,  248;  Burritt  v.  New  Arkansas,   Arkadclphia  v.    Windham, 

Haven,  42  Gonn.   174.     So,  in  New  49  Ark.  139;    Wisconsin,  Weisenberg 

Hampshire:  Famum  v.  Goncord,  2  N.  H.  v.  Winneconne,  56  Wis.  667.     As  to 

392,   approved  in  E^tman  v.  Mere-  Oregon,    see    Eastman   v.    Glackamas 

dith,  36  N.  H.  284;  and  note  remarks  County,  32  Fed.  Rep.  24;   and  as  to 

of  Perley,  G.  J.,  in  the  conclusion  of  New  Jersey,  Pray  v.  Jersey  City,  32 

his   masterly   opinion,    pp.   298,    301.  N.  J.  L.  394;  Gondict  v.  Jersey  Citv, 

So,  in  Maine:  Reed  v,  Belfast,  20  Me.  46  N.  J.  L.  157;  Wild  ».  Patcrson,  47 

246,  248;  Sanford  v.  Augusta.  32  Me.  N.  J.  L.  406;  Vorrath  r.  Ilobokcn,  49 

536;    Peck  v.  Ellsworth,  36  Me.  393.  N.  J.  L.  285;    Garter  v.  Rahway,  55 

And     Vermont:     Baxter    v.    Winooki  N.  J.  L.  177.    A  statute  of  West  Vir- 

Tump.  Co.,  22  Vt.  114,  123;  Hyde  v.  ginia  gives  a  remedy  for  any  injury  to 

Jamaica,   27  Vt.   442,   443,   457,   per  axty  person  caused  by  a  public  road  or 

Bennett,  J.;    State  v,  Burlington,  36  bndge  being  out  of  repair.    See  Sheff 

Vt.  521.  per  Poland,  G.  J.;   Parker  v,  v,  Huntington,  16  W.  Va.  307. 

Rutlana,   56  Vt.   224;    Buchanan   v.  'As  the  duty,  under  the  statute  of 

Barre,  66  Vt.  129;    French  v.  Boston,  Massachusetts,  \b  only  towaxda  trawllerSf 

129  Mass.  592.    See  also  Kitredge  v,  it  does  not  extend  to  the  case  of  a  per- 

Milwaukee,  20  Wis.  46.  son  who  is  using  the  highway  simply 

*  In   Michigan,   the  statute   (Pub.  for  the  purposes  of  play.    Blodgett  v. 

Acts,  1885,  pp.  289,  291)  providing  a  Boston,  8  Allen   (Mass.),  237.    Com- 

remedy  for  injuries  sustained  in  streets,  mented  on  by  Hoar,  J.,  Higginson  v. 

declares  that  no  common4aw  liability  Nahant,  11   Allen   (Mass.),  530,  535. 

shall  exist.    See  McArthur  v.  Saginaw,  Same  principle,  Stickney  v.  Salem,  3 

58  Mich.  357.     This  statute  relates  Allen  (Mass.),  374.    Distinguished,  sec 

only  to  injuries  from  defective  high-  Britton   v.   Cumminj^n,    107   Mass. 

ways,  streets,  bridges,  crosswalks,  and  347;  Stinson  v.  Gardiner,  42  Me.  248; 

culverts,    and   its   application   is   re-  Haiper  v.   Milwaukee,   30  Wis.  365; 

stricted  to  such  as  are  due  to  defects  Wilson  v.  Granby,  47  Gonn.  59;  Hunt 

from  being  out  of  repair,  and  not  inr  v.  Salem,  121  Mass.  294;    Gulline  v. 

duding  those  caused  by  accumulations  Lowell,   144  Mass.    491;    Shcarm.  dc 
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when  the  defect  has  existed  a  certam  length  of  time,  this  time 
must  have  elapsed  when  the  injury  happened,  in  order  to  make  it 
actionable.^ 

§  1692  (1001).  Same  Subject;  ConstnicUon  of  the  New  En^and 
SUtutes.  —  The  judicial  reports  of  the  New  England  States  abound 
with  decisions  under  these  statutes  respecting  what  constitutes  an 
actionable  defect,  insufficiency,  or  want  of  repair  in  a  street  or  high- 
way;  what  is  required  of  towns  in  order  to  discharge  their  duty 
under  the  statute  and  escape  liability;  how  much  of  the  highway 
or  street  must  be  made  safe  and  convenient;  what  degree  of  care 
is  required  of  the  plaintiff;  what  injuries  result  so  directly  and 
inmiediately  from  the  defective  or  insufficient  way  as  to  be  within 
the  statute;  and  questions  of  a  like  character,  the  decisions  concern- 
ing which  are  referred  to  below. 

§  1693  (1002).  Same  Subject;  How  far  the  New  En^and  Dedsions 
are  gem&rwXtj  i4>plicable.  —  These  statutes,  it  will  be  perceived,  are 
general  in  their  language,  and,  in  substance,  impose  the  duty  on  towns 
(and  they  extend  to  cities  as  well)  to  make  their  vmys  safe  and  con- 
venient, and  give  an  action  for  injuries  occasioned  to  the  person  or 
property  of  travellers  by  reason  of  any  defect  or  want  of  repair. 
How  far  the  duty  they  impose  is  coincident  with  the  corresponding 
duty  which  in  other  States  is  held  by  the  courts  to  rest  by  implica- 

Red.  Neg.  (4th  ed.)  §  370,  and  cases;  considered  as  enlarging  civil  remedies 

Bliss   V.   South   Hadley    (children   on  for  neglect  of  corporal  duty,  and  it 

street  for  air  and  exercise),  145  Mass.  has  been  constantly  held  that  a  city, 

91.     Infra,  §  1694.  note.      An  action  like  a  town,  is  not  liable  to  an  action  for 

docs  not,  it  seems,  lie  against  the  town  a  defect  in  a  highway,  exc^t  so  far  as 

in  favor  of  a  person  who  receives  an  the  right  to  maintam  such  an  action 

injur>'  from  a  defective  highway  while  has   been    clearly   given    by    statute. 

tifsing  such  highway  for  the  express  pur-  Brady  v.  Lowell,  3  Gush.  (Mass.)  121; 

pose  of  horse-racing f  and  matching  his  Harwood    v.    Lowell,    4    Gush.    310; 

horse  for   speed   against   other   horses,  Hixon  v.  Lowell,  13  Gray  (Mass.),  59, 

Aliler,  if  the  fast  driving  was  merely  64;    Ohver  v.  Worcester,    102   Mass. 

incidental  to  travelling  upon  the  high-  489.    The  same  view  has  been  taken 

way  for  any  of  the  legitimate  purposes  in  other  New  E^ngland  States,  and  in 

for  which  a  highway  is  designed  to  be  New  Jersey,  Michigan,  and  California. 

used.    McGarthy  v.  Portland,  67  Me.  Morgan  v.  Hallowell,  67  Me.  375,  378; 

167.  Jones  v.  New  Haven,  34  Gonn.  1,  13; 

*  Brady  v.  Lowell,  3  Gush.  (Mass.)  Hewison  v.  New  Haven,  37  Gonn.  475; 

121.    See  also  Merrill  v.  Portland,  4  Pray  v.  Jersey  Gity,  32  N.  J.  L.  394; 

Gliff.  G.  G.  R.  138,  noted  supra,  where  Detroit   v.   Blackly,    21    Mich.   84; 

the  elements  of  the  statutory  habiUty  criticised     and     disented     from     in 

are  stated  by  Clifford,  J.  Waltham    v.    Kemper.    65    HI.    347; 

"In  Massachusetts,"  says  Gray,  G.  J.,  Winbigler  v.  Los  Aisles,  45  Gal.  36. 

in    Hill    V.    Boston,    122    Mass.    344,  See  sjSo  the  cases  cited  in  the  preced- 

357,  *' an  act  of  the  legislature  chang-  ing  note.    Infra,  S§  1717,  1718,  as  to 

ing  a  town  into  a  city  has  never  been  statutory  notice  to  city  of  defect. 


§  1694  LIABILITY   FOR   UNSAFE   STREETS  2959 

tion  upon  municipal  corporations  proper,  so  as  to  make  the  adjudi- 
cations in  New  England  precisely  applicable  elsewhere,  is  a  question 
perhaps  not  entirely  clear.  We  lay  before  the  reader,  by  giving  the 
text  of  the  statutes,^  the  data  to  enable  him  to  form  upon  it  his  own 
judgment.  We  venture  to  remark,  however,  that  it  is  probable  these 
statutes,  as  construed,  do  impose  in  some  respects  a  greater  measure 
of  liability  than  would  elsewhere  be  held  to  exist  by  implication. 
Many  of  the  questions,  however,  which  have  arisen  in  actions  upon 
them  are  obviously  general  in  their  nature,  —  as,  for  example,  the 
degree  of  care  required  of  the  plaintiff;  what  injuries  may  justly 
be  regarded  as  proximately  caused  by  the  unsafe  or  insufficient  high- 
way;  the  evidence  competent  in  such  actions;  and,  to  some  extent, 
the  rules  to  measure  the  recovery,  —  and  the  opinions  of  the  courts 
of  these  States  in  deciding  or  discussing  them  may  always  be  con- 
sulted with  interest,  and  often  with  advantage,  by  the  legal  or 
judicial  inquirer. 

§  1694  (1003).  Same  Subject;  Measure  of  Duty  under  New  Eng- 
land Statutes.  —  Generally  speaking,  it  may,  perhaps  correctly,  be 
said  that,  under  these  statutes,  a  town  or  city  charged  with  the  duty 
of  keeping  its  highways  or  streets  in  repair  performs  that  duty  when 
the  travelled  way  is  rvithotU  obstruction  or  structural  defects  which 
endanger  the  safety  of  travellers,  and  is  sufficiently  level  and  smooth, 
guarded  by  railings  where  necessary,  to  eruible  persons,  by  the  exer^ 
else  of  ordinary  care,  to  travel  vnth  safety  and  convenience} 

It  is  impossible  to  give,  either  generally  or  under  these  statutes, 
a  definition  of  actionable  rum-repair  which  is  applicable  in  all  cases. 
Such  non-repair  in  general  terms  may  be  said  to  be  any  defect  in  a 
highway  which  renders  it  unsafe  for  ordinary  travel.'    In  the  deter- 

'  ArUCf  §  1691,  note.  upon  the  street  for  air  and  exercise), 
*  Hixon  V.  Lowell,  13  Gray  (Ma88.)i  suma^  §  1691,  note,  and  cases;  Brack- 
BO.  per  Hoar,  J.;  Barber  r.  Roxbury,  11  enoridgc  v.  Fitchburg,  145  Mass.  160 
Allen  (MaAS.),  318,  per  Gray,  J.  The  (driving  a  blind  horse  on  a  dark  and 
language  of  the  text  held  applicable  rainy  night);  Gulline  v.  Lowell,  144 
where  the  charter  duty  was  that  the  Mass.  491  (child  playing  upon  a  bridge 
streets  of  the  citv  should  be  kept  in  in  his  father's  presence);  Moynihan 
repair,"  and  the  liabihty  does  not  ex-  v.  Whiddcn,  143  Mass.  287  (cliild  re- 
tend  to  a  case  where  t*he  injury  is  caused  turning  to  unguarded  hole  in  sidewalk 
by  an  explosion  of  |)owder,  between  after  naving  been  ordered  away); 
anvils,  injuring  a  traveller  on  the  Gilbert  v.  Boston,  139  Mass.  313  (snow 
streets.  Campoeirs  Adm.  v.  Mont-  and  ice  on  sidewalk).  See  Denver  v. 
gomery.  53  Ala.  527.  In  the  following  Cochran,  17  Colo.  App.  72;  Chicago 
cases  the  court  refused  to  rule,  as  a  v,  Richardson,  75  III.  App.  198;  Ancoin 
matter  of  law,  that,  upon  the  facts,  the  v.  New  Orleans,  105  I^a.  271. 
plaintiff  could  not  recover  for  injuries  »  Castor  v.  Uxbridge,  39  Up.  Can. 
received  upon  public  streets.  Bliss  v.  Q.  B.  113;  Hixon  v.  Lowell,  13  Gray 
South  Haaley,  145  Mass.  91  (children  (Mass.),  59;    Barber  v.  Roxbury,  11 
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mination  of  this  question  the  nature  of  the  country,  the  character  oi 
its  highways,  and  the  care  usually  exercised  in  reference  to  such 
highways,  must  all  be  taken  into  consideration.^ 

Allen  (Mass.),  318,  320;    Hewison  r.  v.  Bayham,  26  Ont.  App.  (Can.)  514; 

New  Haven.  34  Conn.  136,  142.  Atkinson  v.  Chatham,  26  Ont.  App. 

»  Hull  V.  Richmond,  2  W.  &  M.  337.  (Can.)  521. 

Illustrations  generally  of  what  Other  specific  instances  rdaHng  to 
constitutes  non-repair  or  actionable  actionable  defects.  Cross-walk  rused 
DEFECTS  in  a  highway.  O'Dwyer  v.  eight  inches  above  roadway,  Vandalia 
Northern  Market  Co.,  24  D.  C.  App.  v.  Ropp,  39  111.  App.  344;  a  street 
81;  Carty  v,  Boeseke-Dawe  Co.,  2  crossing  of  plank,  raised  fourteen 
CaJ.  App.  684;  Pueblo  v.  Smith,  3  inches  above  the  level  of  the  sidewalk, 
Colo.  App.  386;  White  v,  Trinidad,  Indianapolis  v,  Mitchell,  27  Ind.  App. 
10  Colo.  App.  327;  Seward  v.  Wilming-  589;  timbers  near  crossing,  Fair- 
ton,  2  Marv.  (Del.)  189;  Peoria  w.  grieve  v.  Moberly,  39  Mo.  App.  31; 
Gerber,  168  111.  318;  Bloomington  &.  ^ppery  iron  gutter,  Lyon  v.  Logans- 
Mueller,  71  111.  App.  268;  Chicago  ]X)rt,  9  Ind.  App.  21;  building  mate- 
Sanitary  Dist.  V.  McGuirl,  86  111.  App.  rials  in  street.  Van  Vranken  v.  Clifton 
392;  Decatur  v.  Hamilton,  89  111.  App.  Spnn|^,  86  Hun  (N.  Y.),  67;  pile  of 
661;  Normal  v.  Webb,  91  111.  App.  183;  sand  m  street,  Tiers  r.  New  York,  74 
Terre  Haute  v.  Constans,  26  Ind.  App.  Hun  (N.  Y.),  452;  piling  lumber  in 
421 ;  Mt.  Vernon  v.  Hoehn,  22  Ind.  street  is  negligence,  Senhenn  v,  Evans- 
App.  282;  Ford  v.  Des  Moines,  106  ville,  140  Ind.  675;  pipes  piled  in 
Iowa,  94;  Parmenter  v.  Marion,  113  the  street,  Henderson  v,  Burke  (Ky.), 
Iowa,  297;  Kansas  City  v.  Gilbert,  65  44  S.  W.  Rep.  422;  jdass  in  roadway, 
Kan.  469;  Kansas  City  t;.  Smith,  8  El  Paso  v,  j[>olan  (Tex.  Civ.  App.), 
Kan.  App.  82;  Lawrence  v,  Davis,  8  25  S.  W.  Rep.  669;  broken  giass 
Kan.  App.  225;  lola  v.  Farmer,  72  lying  with  piles  of  other  refuse  in  the 
Kan.  620;  Henderson  v.  White  (Ky.),  street,  Galveston  v,  Reagan  (Tex. 
49  S.  W.  Rep.  764;  Buck  v.  Biddeford,  Civ.  App.),  43  S.  W.  Rep.  48;  fire 
82  Me.  433;  Jones  v.  Deeiing,  94  Me.  plug,  Thunborg  v,  Pueblo,  18  Cob. 
165;  Haggerty  v,  Lewiston,  95  Me.  App.  80;  hydrant,  St.  Germain  v, 
374;  Griffin  v,  Boston,  182  Mass.  409;  Fall  River.  177  Mass.  550;  unguarded 
Lynch  v.  Boston,  186  Mass.  148;  hydrant,  Bumes  v.  St.  Joseph,  91  Mo. 
Downey  v.  Boston,  184  Mass.  20;  App.  489;  inequidity  in  sidewalk, 
McEvoy  V.  Sault  Ste.  Marie,  136  Mich.  Labarre  p.  New  Orleans,  106  La.  458; 
172;  Cunningham  v.  Thief  River  Falls,  decayed  condition  of  boards  of  a  walk, 
84  Minn.  21;  Adams  v.  Thief  River  Williams  v.  Hannibal.  94  Mo.  App. 
Falls,  84  Minn.  30;  Bieber  v.  St.  Paul,  87  549;  show  case  on  siaewalk,  Wdls  9. 
Minn.  35;  Le^ett  v.  Watertown,  55  Brooklyn,  9  N.  Y.  App.  Div.  61;  ob- 
N.  Y.  App.  Div.  321;  Archer  v.  Mt.  struction  two  inches  high  on  mdewalk, 
Vernon,  57  N.  Y.  App.  Div.  32;  Lloyd  w.  Baxter  v.  Odar  Rapids,  103  Iowa,  599; 
Walton,  57  N.  Y.App.  Div.  288;  Brush  decayed  wooden  sidewalk,  Ehransville 
V.  New  York  ,59  N.  Y.  App.  Div.  12;  v.  Frazer.  24  Ind.  App.  628;  discarded 
Batos  V,  Holbrook,  67  N.  Y.  App.  Div.  fruit  rinos  and  decayed  vegetables  on 
25,  73  N.  Y.  Supp.  417;  Walden  v,  sidewalk,  city  liable.  Archer  v.  Johnson 
Jamestown,  79  N.  Y.  App.  Div.  433;  City  (Tenn.),  64  S.W.  Rep.  474;  piles  of 
Schall  V.  New  York,  88  N.  V.  App.  Div.  earth  placed  in  the  streets  in  the  course 
64;  Whittal  v.  New  York,  64  N.  Y.  of  making  the  usual  improvements  of 
Supp.  250;  Corson  v.  New  York,  78  the  city  are  not  unlawful  defects, 
N.  Y.  App.  Div.  481;  Foy  v.  Winston,  Swart  v.  District  of  Columbia,  17  D. 
135  N.  Car.  439;  Emery  v.  Philadel-  C.  App.  407;  lamp  posts^  Ac.  no  ob- 
phia,  208  Pa.  492;  McConway  o.  structions.  Bureau  Junction  v.  Long, 
Philadelphia,  209  Pa.  236;  Taylor  ».  56  111.  App.  458;  trolley  pole  no  defect^ 
Ballard,  24  Wash.  191;  Kleiner  v.  Kennedy  v,  Lansing,  99  Mich.  518; 
Madison,  104  Wis.  339;  De  Pere  v,  pubUc  pump  no  nuisance.  Lostutter  p. 
Hibbard,  104  Wis.  666;  Burroughs  v.  Aurora,  126  Ind.  436;  fire  plug  four 
Milwaukee,  110  Wis.  478;  Koepke  v,  inches  from  curb  is  no  obstruction, 
Milwaukee,  112  Wis.  475;  Radichel  Homer  v.  Philadelphia,  194  Pa.  St. 
V,  Kendall,  121  Wis.  560;    Huffman  542;  gutter  eight  inches  wide  and  six 
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§  1695  (1004).  Actionable  Defects  under  the  New  England  Statutes. 
—  Actionable  defects  under  the  New  England  statutes  have  been 
classified  as  follows:  *  — 

inches   deep   not  actionable,   Wright  Mass.  464;  Dinsmore  v.  St.  Louis.  192 

r.  Lancaster,  203  Pa.  276;  two  inches  Mo.  255;  Beltz  v.  Yonkers,  148  N.  Y. 

of  mud   no    obstruction,   O'Reilly  v.  67;    Hamilton  v.  Buffalo,  173  N.  Y. 

Syracuse,  49  N.  Y.  App.  Div.  538;  72;   Morroney  ».  New  York,  49  N.  Y. 

barrel  in  a  coal  hole  in  sidewalk  not  a  Misc.  307;    Dallas  v.  Jones,  93  Tex. 

nuisance  per  se,   Maltbie  r.   Bolting,  38;    Steee    v.    Milwaukee,   110    Wis. 

6  N.  Y.  Misc.  339.  484  (coal  hole);   Stoetzele  v,  Swearin- 

It  is  a  question  of  fact  altogether  for  ^^,   90   Mo.   App.   588   (qo^   hole); 


a  jury  to  say  whether  the  place  alleged  Getzoff  v.  New  York,  51  N.  Y.  App. 
to  be  out  of  repair  is  dangerous,  and,  Div.  450  (hole  in  sidewalk  no  defect); 
if  so,  from  what  cause;  and  if  from  a  Hart  v.  Red  Cedar  63  Wis.  634;  Baker 
natural  cause  or  process,  whether  the  v.  Madison,  62  Wis.  137;  Foppcr  r. 
persons  liable  to  repair  tne  road  could  Wheatland,  59  Wis.  623  (street  too 
reasonably  and  conveniently,  as  re-  narrow  around  a  curve  on  a  hiU).  The 
gards  expenditure  and  labor,  have  cause  of  the  accident  may  be  either 
made  the  road  safe  for  use.  Caswell  structural  defect  or  inert  matter  left 
V.  St.  Mary's  PI.  K.  Co.,  28  Up.  Can.  either  upon  or  over  the  road.  Davis 
O.  B.  247,  254.  The  season  of  the  year,  v.  Baneor,  42  Me.  522.  In  some  cases 
the  place  of  the  accident,  the  hour  of  the  it  has  oeen  held  that  the  defect  must 
day  or  ni^t,  the  manner  and  nature  be  such  as  to  render  the  corporation 
of  the  accident,  must  all  be  taken  into  liable  to  an  indictment  for  a  nuisance, 
consideration  in  determining  the  ques-  Howard  v.  North  Bridgewater,  16  Pick, 
tion.  See  Castor  v.  Uxbri(|Ke,  39  Up.  189;  Merrill  r.  Hampden,  26  Me.  234; 
Can.  Q.  B.  113;  Ringland  v.  Toronto,  23  Ringland  r.  Toronto,  23  Up.  Can.  C.  P. 
Up.  Can.  C.  P.  98;  Huttont;.  Windsor,  98;  Hutton  v,  Windsor.  34  Up.  Can. 
34  Up.  Can.  Q.  B.  487;  Green  v.  Danby,  Q.  B.  487;  Ray  v.  Petroha,  24  Up.  Can. 
12  Vt.  338;  Rice  v.  Montpelier,  19  Vt.  C.  P.  73;  Boyle  v.  Dundas,  25  Up.  Can. 
470;  Cassedy  v.  Stockbndge,  21  Vt.  C.  P.  420;  Castor  r.  Uxbridge,  39  Up. 
391;  Sessions  v.  Newport,  23  Vt.  9:  Can.  Q.  B.  113.  But  however  desirable 
Kelsey  v.  Glover,  15  Vt.  708;  Merrill  that  may  be  as  a  rule  of  decision,  it  has 
V.  Hampden,  26  Me.  234;  Providence  not,  says  Judge  Harrison^  been  adopted 
p.  Clapp,  17  How.  (U.  S.)  161;  Fitz  v.  in  Canada.  Bums  v.  Toronto,  42  Up. 
Boston,  4  Cush.  (Mass.)  365;  Johnson  Can.  Q.  B.  560;  Goldthwaite  v.  Elast 
V.  Haverhill,  35  N.  H.  74;  Winship  Bridgewater,  5  Gray  (Mass.),  61.  It 
p.  Enfield,  42  N.  H.  197;  Pratt  p.  Am-  is  not  every  nuisance  which  obstructs, 
herst,  140  Mass.  167  (railing  erected  hinders,  or  delays  travellers  on  a  high- 
in  street  to  change  the  course  of  travel) ;  way  wnich  constitutes  non-repair  of 
Talbot  p.  Taunton,  140  Mass.  552  Qow  the  highway.  Hewison  p.  New  Haven, 
bridge);  Dubois  p.  Kingston.  102  N.  Y.  34  Conn.  13^  140.  The  traveller  may 
219  (stepping-stone  in  sidewalk  not  be  obstructea  by  a  concourse  of  p)eople, 
an  obstruction);  Cincinnati  p.  Fleisher,  by  a  crowd  of  carriages;  his  horse  may 
63  Ohio  St.  229  (carriage  block) ;  Rob-  be  frightened  by  the  discharge  of  guns, 
ert  p.  Powell,  168  N.  Y.  411  (carriage  the  explosion  of  fireworks,  by  the  fall- 
stone  on  sidewalk,  not  actionable) ;  ing  of  a  signboard  insecurely  fastened. 
Wolf  p.  District  of  Columbia,  21  D.  C.  by  military  music,  by  the  presence  of 
App.  464  (carriage  stone  not  an  unlaw-  mid  animals,  and  yet  the  highway 
fm  obstruction) ;  Yeaw  p.  Williams,  15  not  be  in  any  legal  sense  out  of  repair. 
R.  I.  20  (posts  marking  line  of  curve  Hixon  p.  Lowell,  13  Gray  (Mass.),  59; 
in  a  street);  Fritsch  p.  Allegheny,  91  Davis  p.  Bangor,  42  Me.  522;  French 
Pa.  St.  226  (dead  horse  in  street);  p.  Brunswick,  21  Me.  29;  Tt^lor  p. 
Schroth  p.  Prescott,  68  Wis.  678  (hole  Peckham,  8  R.  I.  349;  Jones  p.  Boston, 
in  sidewalk);  Birmingham  p.  Starr,  112  104  Mass.  75.  "Any  object  in,  upon. 
Ala.  98;  Marvin  p.  New  Bedford,  158  or  near  the  travelled  path,  which  would 

*  Per  Chapman,  J.,  in  Keith  p.  318,  320,  ver  Gray,  J.;  Sparha^  p. 
Easton,  2  Allen  (Mass.),  552,  553;  Salem,  1  Allen,  30;  O'Dwyer  p.  North- 
Barber  p.  Roxbury,  11  Allen  (Mass.),  em  Market  Co.,  24  D.  C.  App.  81. 
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1.  Want  of  railings. 

2.  Obstructions  to  the  travelled  path  by  rocks,  stones,  wood, 
timber,  posts,  snow,  ice,  &c. 

3.  Holes  or  excavations  in  the  travelled  path,  or  so  immediately 
contiguous  as  to  make  the  highway  itself  unsafe. 

4.  Defective  bridges  and  causeways,  insufficient  to  support 
travellers. 

5.  Awnings,  and  falling  substances,  the  doctrine  in  respect  of 
which  is  limited  and  peculiar,  if  not  exceptional. 

In  a  work  general  in  its  character,  like  the  present,  it  is  imprac- 
ticable to  notice  at  length  the  cases  arising  under  these  local  stat- 
utes.^ It  must  suffice  briefly  to  refer  to  some  of  the  more  important 
of  them.  For  convenience  analogous  decisions  in  other  States,  rest- 
ing upon  different  statutes  or  upon  general  principles,  are  cited  in 
the  same  connection.  By  recurring  to  the  New  England  statutes 
heretofore  given,^  the  precise  force  and  value  of  the  decisions  upon 
them  will  be  better  seen,  and,  in  the  light  of  these  decisions,  the  state 
of  the  law  in  this  country  upon  the  general  question  of  the  implied 
liability  of  immioipal  corporations  in  respect  of  defective  and  unsafe 
streets  and  ways,  be  better  understood.^ 

necessarily  obstruct  or  hinder  one  in  307;  Hayden  v,  Attldborough,  7  Gray 

the  use  of  the  road  for  the  purpose  of  (Mass.),    338;    Wheeler  v,  Westport, 

travelling  thereon,  or  which,  from  its  30  Wis.  392;    2  Thomps.  Neg.  chap, 

nature  and  position,  would  be  likely  xvi.  p.  766;  Hannibal  v.  Campbell,  86 

to  produce  that  result,  would  generally  Fed.  Rep.  297;    Prather  ».  Spokane, 

constitute  a  defect  in  the  highway.  29  Wash.  549;   Arthur  v,  Charleston, 

Hewison  r.  New  Haven,  34  Conn.  136,  51  W.  Va.  132. 

140;  Richmond  v,  Pemberton,  108  Va.  ^  In  the  last  edition  of  Shearman 
220,  226;  Harrison  Munic.  Man.  (5th  &,  Redfield  on  Negligence,  the  reader 
ed.)  486;  Biggar's  Munic.  Man.  (Can-  will  find  a  useful  chapter  on  the  subject 
ada,  1900)  824  et  aeq.  of  habiUty  for  defective  hi|^wa3r8;  and 
Obstmctions  to  the  travelled  path,  also  in  Thompson  on  N^hgence,  chap. 
Smith  V.  Davis,  22  D.  C.  App.  298;  xvi. 
Streeter  v,  Marshalltown,  123  Iowa,  •  Supra,  §  1691,  note. 
449;  Glasgow  v.  Gillcnwaters,  113  '  Decisions  in  the  New  England 
Ky.  140.  Towns  must  remove  action-  States  respecting  Dbpectivb 
able  obstructions  to  the  travelled  path  Streets  and  Sidewalks.  "Safe  and 
or  route  by  whomsoever  placed  <We,  convenient**;  duty  thus  imposed,  de- 
hut  "are  not  liable  for  obstructions  fined,  Raymond  r.  Lowell,  6  Cush. 
in  portions  of  the  highway,  not  part  (Mass.)  524,  534.  Reviewed,  Hubbard 
of  the  travelled  path,  and  not  so  con-  v.  Concord,  35  N.  H.  52*  Gregory  p. 
nected  with  it  that  they  will  affect  the  Adams,  14  Gray  (Mass.),  242,  per  Mer- 
Focurity  or  convenience  for  travel  of  rick,  J.;  Hixon  v.  Lowell,  13  GraVj  59, 
those  using  the  travelled  path."  Smith  per  Hoar,  J.;  Torphy  v.  Fall  River, 
i;.  Wendell,  7  Cush.  (Mass.)  498,  500,  188  Mass.  310;  Church  v.  Cherry- 
per  Dewey,  J.;  Shepardson  v.  Colerain,  field,  33  Me.  460;  Johnson  v.  Haver- 
13  Met.  (Mass.)  55;  Kellogg  v.  North-  hill,  35  N.  H.  74,  where  the  rule  adop- 
ampton,  4  Gray  (Mass.),  65;  s.  c.  8  ted  by  the  Supreme  Court  as  the  proper 
Gray  (Mass.),  504;  Howard  v.  North  construction  of  the  statute  is  stated; 
Bridgewatcr.  16  Pick.  (Mass.)  189;  Hubbard  v.  Concord,  35  N.  H.  52.  In 
Cogswell  V.  Lexington,  4  Cush.  (Mass.)  Hardy  v.  Keene,  52  N.  H.  370,  Foster^ 
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§  1696  (1005).  8une  Subject;  Want  of  Bailings  or  Barriers.  — 
If  rails  or  barriers  are,  under  the  special  circumstances,  necessary 
for  the  proper  security  of  travellers,  the  authorities  charged  with 
the  duty  of  keeping  the  roads  in  repair  and  safe  condition  must, 
under  the  construction  of  the  New  England  statutes,  provide  them.^ 

J.,  reviews  the  previous  cases  in  that  Ottumwa,  34  Iowa,  41 ;   Bumham  v. 

State,  —  Johnson  p.  Haverhill,  35  N.  H.  Boston    (dangerous    excavation),    10 

74;  Holl  V.  Manchester,  40  N.  H.  410;  Allen,  290;  followed,  in  a  case  on  sim- 

Clark  V.   Barrington,   41    N.   H.   44;  ilar  facts.  Orme  v.  Richmond,  79  Va. 

Howe  V,  Plainfield,  41  N.  H.  135;  Pal-  86;   Clark  v.  Richmond  (unprotected 

mer  v.  Portsmouth,  43  N.  H.  265;  and  area),  83  Va.  355;  Harris  v.  Newbury, 

Rav  V.  Manchester,  46  N.  H.  59,  ~  128  Mass.   321;    Muller  v,  Rutland, 

ana  declares  the  court's  satisfaction  55  Vt.  77;   Olson  t;.  Chippewa  Falls, 

with  their  wisdom  and  justice.    Davis  71  Wis.  558;   Klatt  v,  Milwaukee,  53 

V,  Bangor,  42  Me.  522;    Packard  v.  Wis.  196  (holding  a  city  not  liable  for 

New  Bedford   (oblique  gutter  across  injuries  happening  when  barrier  had 

street),  9  Allen  (Mass.),  200;    Keith  been  removed  without  its  knowledge); 

V.  Easton,  2  Allen  (552),  per  Chapman,  Stinson    v.    Gardiner,    42    Me.    ^8; 

J.    Compare  Morse  v.  Richmond,  41  Blake  p.  Newfield,  68  Me.  365;  Wllley 

Vt.  435,  and  note;   s.  c.  8  Am.  Law  v.    Ellsworth,    64    Me.    57;    Doherty 

Reg.  (n.  s.)  81;   Leicester  v.  Pittsford,  v.    Waltham    (barriers    removed    by 

6  Vt.  245;  Prindle  v.  Fletcher,  39  Vt.  strangerinnight-time),  4Gray  (Mass.), 
255;  and  Qark  v.  Corinth.  41  Vt.  449,  596;  Davis  v.  Hill,  41  N.  H.  329; 
citea  with  approval  by  Dixorif  C.  J.,  Hayden  t;.  Attleborough,  7  Gray,  338; 
in  Ward  v,  Jefferson,  24  Wis.  342'  Loan  Freeport  v,  Isbell,  83  lU.  440;  Stack 
r.  Boston,  106  Mass.  450;  Post  v.  v.  Portsmouth,  52  N.  H.  221,  223. 
Boston,  141  Mass.  189  (cover  of  cess-  Commenting  on  the  two  cases  last 
pool  floating  off) ;  Hanscom  v.  Boston,  cited,  Bassett  v.  St.  Joseph,  53  Mo. 
141   Mass.   242    (coal   hole);  Pratt  v.  290. 

We3rmouth,  147  Mass.  245  (derrick  Further  illustrations;  see  Salem  v. 
used  in  repair  of  street  held  not  an  Webster.  192  111.  369;  Normal  v.  Webb, 
actionable  defect  under  the  statute);  91  111.  App.  183;  Elwood  v.  Addison, 
Davis  t;.  Guilford,  55  Conn.  351  (gully  26  Ind.  App.  28;  Vincennes  v.  Specs 
in  travelled  hi^way);  Witham  r.  (Ind.  App.),  72  N.  E.  Rep.  531; 
Portland,  72  Me.  539  (depression  in  Powers  v.  Boston,  154  Mass.  60;  Ster- 
sidewalk  before  a  basement  window);  ling  v.  Detroit,  134  Mich.  22;  Camp- 
Bennett  V,  Fifield,  13  R.  I.  139  (object  bell  v.  Stanberry,  85  Mo.  App.  159; 
calculated  to  frighten  horse).  See  also  Bowman  v.  Omaha,  59  Neb.  84;  Dow 
and  compare  Itea  ».  Sioux  City,  127  v.  Portsmouth,  70  N.  H.  410;  Hewitt 
Iowa,  615;  Parrish  v,  Huntington,  57  v.  Cleveland,  21  Ohio  Cir.  Ct.  R.  505; 
W.  Va.  286,  compare  Shearer  v.  Buck-  O'Malley  v.  Parsons,  191  Pa.  612; 
ley,  31  Wash.  370.  Post,  §  1702.  Canfield  v.  East  Stroudsburg,  19  Pa. 
*  Palmers.  Andover,  2 Cush.  (Mass.)  Super.  CJt.  649;  Hutchison  t;.  Summcr- 
600,  commented  on  in  Rowell  v.  Lowell,  ville.  66  S.  Car.  442;    Bohl  v.  Dell 

7  Gray  (Mass.),  100,  102;  Jonesv.  Wal-  Rapids,  15  S.  Dak.  619;  Corsicana  t;. 
tham  (falling into  cattle-guards),  4  Cush.  Tooin,  23  Tex.  Civ.  App.  492;  San 
(Mass.)  299;  Pittston  v.  Hart,  89  Pa.  Antonio  v.  Porter,  24  Tex.  Civ. 
St.  389;  Bntton  v.  Cummington,  107  App.  444;  Brown  v.  Bachman  (Tex. 
Mass.  347;  Babson  v.  Rockport.  101  Civ.  App.),  72  S.  W.  Rep.  622; 
Mass.  93;  Stevens  v.  Boxford,  10  Allen,  McClammv  v.  Spokane,  36  Wash.  339; 
93;  Haskell  v.  New  Gloucester,  70  Me.  Homewood  v.  Hamilton,  1  Ont.  Law 
305.  Liability  of  railroad  companv.  Rep.  (Can.)  266;  Whyler  v.  Bing- 
76.,  202,  per  Metcalf,  J.;  Alger ».  Lowell,  ham  Rural  Dist.  L.  R.  [1901],  1  Q.  B. 
3  Allen  (Mass.),  402;  Ih.  38;  Murphy  45;  Halpin  v.  Kansas  City^  76  Mo. 
V.  Gloucester,  105  Mass.  470;  Common-  335.  See  Hoy  v.  Philadelphia,  81  Pa. 
wealth  V,  Wilmington,  105  Mass.  599;  St.  44;  Scott  v.  Montgomery,  95  Pa. 
Stockwell  r.  Fitchburg,  110  Mass.  305;  St.  444;  Pittston  v.  Hart,  89  Pa.  St. 
Barnes  v.  Chicopee  (defect  thirty-^our  389;  Williams  v.  Clinton  (want  of  rail- 
feet  distant),  138  Mass.  67;  Koester  v,  ing  on  embanked  highway),  28  Conn. 
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The  duty  is  not  an  absolute  one.  Thus  towns  are  not  necessarily 
bound  to  fence  or  to  erect  barriers  to  prevent  travellers  from  get- 
ting outside  of  the  road  or  way.^  A  municipal  corporation  may 
determine  for  itself  to  what  extent  it  will  guard  against  mere  pom- 
ble  accidents,  and,  if  it  be  not  guilty  of  negligence,  the  judicial 
tribunals  are  not  to  say  it  shall  suffer  in  damages  for  not  giving  to 
the  public  more  complete  protection,  since  that  would  practically 
take  the  administration  of  a  municipal  affair  out  of  the  hands  to 
which  it  has  been  intrusted  by  law.*    But,  nevertheless,  where  a 

264;  Tolland  v.  Willinston,  28  Conn,  railing),  2  Black,  590;  Chicago  9. 
587;  Ward  v.  North  Haven,  43  Conn.  Gallagher,  44  111.  295;  Joliet  v.  Veriey, 
148;  Houfe  v.  Fulton,  29  Wis.  296;  35  111.  58;  Gilchrist  v.  Garden,  26  Up. 
Toms  v.  Whitby,  35  Up.  Can.  Q.  B.  Can.  C.  P.  1 ;  Castor  v.  Uxbridge,  39 
195;  8.  c.  37  Up.  Can.  Q.  B.  100.  Duty  Up.  Can.  Q.  B.  113;  Wilson  v.  Halifax, 
to  close  or  bar,  by  visible  signs,  if  un-  L.  R.  3  Ejc.  114;  Comwell  v.  Metro- 
safe.  Blaisdellv.  Portland,  39  Me.  113;  politan  Com'rs  of  Sewers,  10  Ex. 
Loker  v.  Damon,  17  Pick.  (Mass.)  284;  771 ;  Crafter  v.  Metropolitan  Rv.  Co., 
Drury  v.  Worcester,  21  Pick.  (Mass.)  L.  R.  1  C.  P.  300;  Adams  v.  Satick, 
44;  Koester  9.  Gttumwa,  34  Iowa,  41 ;  13  Allen  (Mass.),  429;  Warren  v. 
Kelly  v.  Columbus,  41  Ohio  St.  263.  Holvoke,  112  Mass.  362;  Shearm.  k 
When  road  or  street  regarded  as  opened.  Red.  Neg.  (4th  ed.)  {  356,  and  eases; 
State  V,  Comville,  43  Me.  427;  Bow-  Veeder  v,  little  Falls,  100  N.  Y.  343 
man  v.  Boston,  5  Cush.  (Mass.)  1;  (an  incorporated  village  held  not 
Kelloge  V.  Northampton,  8  Gray  liable  for  damages  caused  by  the  want 
(Massj,  504;  Bunch  v,  Edenton,  90  of  a  railing  upon  land  belongin£  to 
N.  Car.  431;  Delphi  v.  Lowery,  74  Ind.  the  State,  though  it  had  unlawfully 
520:  Indianapolis  v.  Doherty,  71  Ind.  appropriated  the  land  for  a  street). 
5;  Wyandotte  v.  Gibson,  25  Kan.  236;  In  Connecticut  a  city  is  not  under  obli- 
Sinclair  v.  Baltimore,  59  Md.  592;  gation  to  maint^  railings  in  front  of 
Fitzgerald  v.  Berlin,  51  Wis.  81;  Lewis  basement  offices  and  shops.  Beards- 
V.  Atlanta,  77  Ga.  756  (lights  not  placed  ley  v.  Hartford,  50  Conn.  529.  In 
upon  obstruction  as  required  by  ordi-  Iowa  cellar  doors  in  sidewalks  are  not 
nance).  A  city  held  not  liable  for  in-  unlawful.  If.  when  open^  they  can  be 
juries  caused  by  want  of  railings  upon  seen  readily  oy  a  pedestrian  using  due 
a  bridge  within  its  limits  owned  by  care,  or  if,  in  the  night-time,  the}'  are 
the  State.  Carpenter  v,  Cohoes,  81  lighted  so  as  to  be  msclosed  to  such  a 
N.  Y.  21.  "A  person  who  by  night  or  person,  the  omission  to  place  barriers 
day  passes  alon^  a  public  street  open  about  them  is  not,  of  itself,  evidence 
to  travel  has  a  nc^t  to  presume  that  it  of  such  negligence  as  will  create  lia- 
is  in  a  safe  condition;  and  if.  in  the  bility,  as  a  matter  of  law.  Day  v.  Mt. 
exercise  of  reasonable  care,  he  falls  Pleasant,  70  Iowa,  193. 
into  an  excavation  in  the  street  which  '  Lansing  v.  Toolan,  37  Mich.  152, 
was  not  adequately  protected,  and  criticised  2  Thomps.  Neg.  736,  note; 
sustains  injuries,  he  may,  in  a  proper  Keyes  v,  Marcellus,  50  Mich.  439. 
case,  recover  therefor."  Maxwell,  J.,  Where  a  horse,  becoming  frightened, 
in  Lincoln  v.  Walker,  18  Neb.  250,  on  left  the  roadway  and  dragged  a  carriage 
rehearing  of  s.  c.  76.  244;  Thompson  up  a  grade  of  about  twelve  feet  and 
on  Neg.  (Vol.  ii.,  chap,  xvi.,  pp.  770-  over  a  curbstone  eight  inches  high, 
777)  collects  many  cases  relating  to  the  crossed  the  sidewalk  and  fell  down  an 
duty  to  erect  guards  and  railings,  and  eTnh&nkmenU  there  being  no  rail  or  other 
to  light  dangerous  places.  harrier  on  the  outside  of  the  waJk,  the 

*  Sparhawk  v.  Salem,  1  Allen  (Mass.),  city  was  held  not  to  be  liable.  Peck- 
30;  Murphy  v.  Gloucester,  105  Mass.  ham,  J.,  said:  "That  which  never  hap- 
470,  and  cases  cited  by  Morton,  J.;  pened  before,  and  which,  in  its  char- 
PufTer  V.  Orange,  122  Mass.  389;  acter,  is  such  as  not  to  naturallv  ocour 
Barnes  v.  Chicopee,  138  Mass.  67;  to  prudent  men  to  guard  against  its 
Nebraska  City  v.  Campbell  (want  of  happening    at    all,    cannot,   when  in 
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rail  or  barrier  is  reasonably  necessary  for  the  security  of  travellers 
on  the  road,  which  from  its  nature  would  otherwise  be  unsafe,  and 
the  erection  of  which  would  have  prevented  the  injury,  it  is  action- 
able negligence  not  to  construct  and  maintain  such  a  guard  or 
barrier.^ 

§  1697  (1006).  Same  Subject;  Ice  and  Snow  in  Streets;  Slippery 
SidewalkB.  —  The  law  does  not  require  a  municipal  corporation  to 
respond  in  damages  for  every  injury  that  may  be  received  on  a 
public  street.*    The  corporation  is  not  bound  to  have  its  streets  or 

the  course  of  years  it  does  happen.  In  a  case  in  New  York,  where  the 
Furnish  good  ground  for  a  charge  of  plaintiff's  horse,  which  was  attached  to 
negligence  in  not  foreseeing  its  possible  a  cart  and  engaged'^in  carting  brick  on 
happening,  and  guarding  asainst  that  a  dock  owned  by  the  cUyy  suddenly  be- 
remote  contingency."  Hubbell  v.  Yon-  came  unmanageable,  and  by  reason  of 
kers,  104  N.  Y.  434.  See  also  Chi-  the  neglect  of  defendant,  a  municipal 
cago  V.  McKcnna,  114  111.  App.  270.  corporation,  to  provide  a  proper  string- 
^  Atlanta  v.  Wilson,  59  Ga.  544;  piece  on  the  dock,  backea  off  the  dock 
Wilson  V.  Atlanta,  60  Ga.  473;  Lower  and  was  lost,  the  plaintiff  doing  all  in 
Macungie  Tp.  v.  Merkhoffer,  71  Pa.  St.  his  power  to  prevent  the  accident,  it 
276;  Newlin  Tp.  v.  Davis,  77  Pa.  St.  was  held  that  it  was  the  duty  of  the 
317;  Scranton».  Dean,  2  Weekly  Notes,  city  to  provide  a  string-piece  or  bar- 
467;  Alger  v.  Lowell,  3  Allen  (Mass.),  rier  to  protect  animals  that  were 
402;  Hey  v.  Philadelphia,  81  Pa.  St.  temporarflv  out  of  the  control  of  the 
44;  Pittston  v.  Hart,  89  Fa.  St.  389;  owner  and  unmanageable,  as  well  as 
Scott  V.  Montgomery,  95  Pa.  St.  444;  those  that  were  docile  and  obedient. 
Keys  V.  Marcellas,  50  Mich.  439;  and  that  these  facts  were  sufficient  to 
O'Leary  v.  Mankato,  21  Minn.  65;  create  a  liability.  Kennedy  v.  New 
Chicago  V.  Hislop.  61  111.  86;  Chicago  York,  73  N.  Y.  365.  Ante,  §§  1671, 
V,  Wnght,  68  111.  586;  Chicago  v,  1673.  It  was  held  to  be  n^igence 
Hesing,  83  111.  204;  Kennedy  v.  New  for  a  city  to  leave  a  ditch,  filled  with 
York,  73  N.  Y.  365;  Hubbell  v,  water  five  feet  deep,  bordering  on  a 
Yonkers,  104  N.  Y.  434;  Carlisle  v,  sidewalk  in  a  pubhc  street,  without 
Brisbane,  113  Pa.  St.  544;  Chicago  r.  any  guards;  and  where  a  child  five 
Baker,  195  111.  54;  Mt.  Vernon  v.  years  old  left  the  house  of  its  parents 
Brooks,  39  III.  App.  426;  Chicago  v,  and  fell  into  the  ditch  and  was  drowned, 
Seben,  62  111.  App.  248;  Canton  v,  the  city  was  held  liable.  Chicago  v. 
Dewey,  71  111.  App.  346;  La  Salle  v.  Hesing,  83  111.  204;  Chicago  v.  Major, 
Evans,  111  111.  App.  69;  Fletchers.  18111.349;  Indianapolis  t;.  Emmelman, 
Ellsworth,  53  Kan.  751;  Louisville  v,  108  Ind.  530;  Orme  v.  Richmond,  79 
Keher,  117  Ky.  841;  Carswell  v.  Wil-  Va.  86.  See  also  Niblitt  v,  NashvUle, 
mington,  2  Marv.  (Del.)  360  ;  Hyde  v.  12  Hebk.  (Tenn.)  684. 
Boston,  186  Mass.  115;  Torphy  v,  A  city  is  not  bound  to  provide 
Fall  River,  188  Mass.  310;  Sterling  p.  hitching  pasts,  and  where  it  does  so  it 
Detroit,  134  Mich.  22;  Tarras  v.  is  bound  only  to  ordinary  care  in  the 
Winona,  71  Minn.  22;  Ball  v.  Inde-  selection  and  setting  of  them.  Rock- 
pendence,  41  Mo.  App.  469;  Kinney  ford  v.  Tripp,  83  111.  247.  ^ Where  a 
V,  Tekeroah,  30  Net).  605;  South  horse  became  frightened  and  fan  away, 
Omaha  v.  Cunningham,  31  Neb.  316;  and  frightened  a  team  fastened  to 
Ott  v.  Buffalo,  131  N.  Y.  594;  Bennett  vest  provided  by  city,  causing  the 
V.  Sing  Sing,  60  Hun  (N.  Y.).  579;  horses  to  break  the  post  and  run  away, 
Tiers  v.  New  York,  74  Hun  (N.  Y.),  452;  and  they  ran  over  and  injured  a  person 
Gable  v,  Toledo,  16  Ohio  Cir.  Ct.  R.  in  the  street,  the  damage  too  remote  to 
515;  Hutchison  v.  Summcrville{66  S.  be  actionable.  Ih.  See  also  Marble  v. 
Car.  442;  White  v.  Ballard,  19  Wash.  Worcester,  4  Gray  (Mass.),  395. 
284.  That  it  is  not  negligence  per  se,  '  Quincy  p.  Barker,  81  111.  300; 
Staples  t;.  Canton,  69  Mo.  592;  Day  v.  Coates  v.  Canaan,  51  Vt.  131;  Chicago 
Mt.  Pleasant,  70  Iowa,  193.  v.  Bixby,  84  111.  82.    A  person  passing 
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sidewalks  so  constructed  as  to  secure  absolute  immunity  from  danger 
in  using  them;  nor  is  it  bound  to  employ  the  utmost  care  and 
exertion  to  that  end.  Its  duty,  generally  stated,  is  only  to  use  due 
and  proper  care  to  see  that  its  sidewalks  are  reasonably  safe  for 
persons  exercising  ordinary'  care  and  prudence.  The  mere  slipperir 
iiess  of  a  sidewalk^  occasioned  by  ice  or  snow,  not  being  accumulated 
so  as  to  constitute  an  obstruction,  is  not  ordinarily  such  a  defect  as 
^-ill  make  the  city  liable  for  damages  occasioned  thereby.*  Where 
there  is  snow  upon  a  sidewalk,  and  it  is  rendered  slipper\',  there 
is  danger  of  injury*  from  slipping  and  falling,  even  on  the  best  con- 
structed walks.  At  such  times,  there  is  imposed  upon  foot-travellers 
the  necessity  of  exercising  increased  care;  *  and  where  the  city  uses 
reasonable  diligence  it  will  not  be  liable.'    But  in  case  no  attempt 

alonf;  a  sidewalk  with  which  he  is  Beaton  v,  Milwaukee,  96  Wis.  416;  De 
familiar  in  the  daj'time.  who  walks  Fere  r.  Hibbard,  101  Wis.  666;  Mueller 
uix)n  a  part  which'  is  oDstructed  by  v,  Milwaukee,  110  Wis.  623.  Other 
an  accumulation  of  ice,  and  sustains  cases  are  cited,  Shearm.  &  Red.  Neg. 
an  injury-  which  he  might  have  avoided  (4th  ed.)  363,  and  by  Judge  Thomp- 
by  passing  on  either  side  of  the  ob-  son.  2  Neg.  784  et  seq. 
Bt  met  ion,  cannot  recover  for  the  •  Chicago  v,  McGiven,  78  111.  347; 
injury.  Quincy  v.  Barker,  81  III.  300;  Womach  o.  St.  Joseph,  168  Mo.  236; 
Aurora  r.  Pulfer,  56  111.  270;  Schaefler  Kleng  r.  Bufifalo,  156  N.  Y.  700;  Boyle 
V.  Sandusky,  33  Ohio  St.  246.  v.  Mahanoy  City,  19  Pa.  County  Ct. 

1  Stanton  v.  Springfield,  12  Allen  R.  195. 
(Mass.),  566;  Nason  v.  Boston,  14  »  Battersby  ».  New  York,  7  Daly 
Allen  (Mass.),  508;  Cook  v.  Milwaukee,  (N.  Y.),  16.  Allowing  snow  to  lit  on 
24  Wis.  270;  Ward  v.  Jefferson,  24  a  macadamized  road  does  not,  as  a 
Wis.  342j  Cook  v.  Milwaukee,  27  Wis.  general  rule,  come  under  the  idea  of 
191;  Chicago  v.  McGiven,  78  111.  347;  allowing  a  road  to  be  out  of  repair. 
Clark  V.  District  of  Columbia,  3  Stewart  r.  Woodstock  &  H.  PL  R. 
Mackey,  79;  Broburg  v.  Des  Moines,  Co.,  15  Up.  Can.  Q.  B.  427;  Chicaga 
63  Iowa,  523;  Keith  v.  Brockton,  136  r.  McDonald,  111  111.  App.  436 
Mass.  119;  Taylor  v,  Yonkers,  105  Spillane  r.  Fitchburg,  177  Mass.  87 
N.  Y.  202;  Chase  v.  Cleveland,  44  Shipley  v.  Proctor,  177  Mass.  498 
Ohio  St.  505;  Mauch  Chunk  r.  Corey  r.  Ann  Arbor,  124  Mich.  134 
Kline,  100  Pa.  St.  119;  Kinney  v,  Hamngton  v.  Buffalo,  121  N.  Y.  147 
Trov,  108  N.  Y.  567;  Kavcnv  v.  Troy,  McPherson  v.  Buffalo,  13  N.  Y.  App 
76.  571;  Seelcy  v.  Litchfield,  49  Conn.  Div.  502;  O'Shaughnessey  p.  Midcfie- 
134;  Grossenbach  v.  Milwaukee,  65  port,  93  N.  Y.  App.  Div.  93;  Kopper 
Wis.  31;  Hill  r.  Fond  du  Lac,  56  Wis.  v.  Yonkers,  110  N.  Y.  App.  Div.  747; 
242;  Stilling  v.  Thorp,  54  Wis.  528;  Winne  w.  Albany,  61  Hun  (^.  Y.),  620; 
Schroth  V.  Prescott,  63  Wis.  652;  Dapper  v.  Milwaukee,  107  Wis.  88; 
Chicago  9.  Richardson,  75  111.  App.  198;  D'Estimonville  v.  Montreal,  18  Rap. 
Mctzger  v.  Chicago,  103  111.  App.  605;  Jud.  Que.,  C.  S.,  470. 
Columbus  V.  Neise,  63  Kan.  885;  A  city  cannot  be  held  liable  for 
Newton  v.  Worcester,  169  Mass.  516;  injuries  occurring  by  reason  of  extraor- 
Wesley  v.  Detroit,  117  Mich.  658;  dinary  falls  of  snow,  before  it  has 
Lichtenstein  v.  New  York,  159  N.  Y.  had  reasonable  time  to  clear  the 
500;  Rogers  v.  Rome,  96  N.  Y.  App.  streets  and  put  them  in  a  proper  con^ 
Div.  427;  Russell  r.  Toledo,  19  Ohio  dition  for  travel.  Clark  v.  District 
Cir.  Ct.  R.  418;  Wyman  v,  Philadel-  of  Columbia,  3  Mackey,  79;  Hayes  ». 
phia,  175  Pa.  117;  Boyle  v.  Mahanoy  Cambridge,  136  Mass.  402;  McDonald 
City,  19  Pa.  County  Ct.  R.  195;  ».  Toledo.  63  Fed.  Rep.  60;  McAllis- 
Lynchburg  v.  Wallace,  95  Va.  640;  ter  r.  Briogeport,  72  Conn.  733;  Ayres 
Calder  v,  Walla  Walla,  6  Wash.  377;  v.   Hammondsport^   130   N.   Y.  665; 
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is  made  to  remedy  an  unsafe  sidewalk,  and  the  weather  is  such  that 
it  could  reasonably  have  been  done,  liability  may  attach.^  A  per- 
son who  voluntarily  attempts  to  pass  over  a  sidewalk  which  he 
knows  to  be  dangerous  by  reason  of  ice  upon  it,  and  which  he 
might  easily  avoid,  cannot  ordinarily  be  regarded  as  exercising  due 
prudence,  and  therefore  cannot,  if  guilty  of  contributory  negligence, 
maintain  an  action  against  the  city  to  recover  for  injuries  sustained 
by  falling  upon  the  ice,  even  if  the  city  would  otherwise  have  been 
liable.* 


Div.  598:  Hawkins  v.  New  York,  54  Berger  v.  New  York,  65  N.  Y.  App. 
N.  Y.  App.  Div.  258;  O'Hara  v.  Div.  394;  Graham  v.  Poughkeepsie, 
Brooklyn,  57  N.  Y.  App.  Div.  176;  68  N.  Y.  App.  Div.  262;  White  v. 
Crawford  v.  New  York,  68  N.  Y.  Manhattan  R.  Co.,  82  N.  Y.  App. 
App.  Div.  107;  Foley  v.  New  York,  Div.  259;  Moran ».  New  York,  98  App. 
95  N.  Y.  App.  Div.  374;  Betts  v.  Div.  301;  Pymm  v.  New  York,  111 
Gloversville,  56  Hun  (N.  Y.).  639;  N.  Y.  App.  Div.  330;  Hawlcy  v. 
O'Connor  v.  New  York,  16  Daly  (N.  Gloversville,  74  N.  Y.  513;  Creslcr 
Y.),  58;  Peard  v.  Mt.  Vernon,  83  Hun  v.  Asheville,  134  N.  Car.  311;  Wyman 
(N.  Y.),  250,  aff'd  158  N.  Y.  681;  t;.  Philadelphia,  175  Pa.  117;  Miller  t^. 
iScoville  r.  Salt  Lake  City,  11  Utah,  60;  Bradford,  186  Pa.  St.  164;  Salzer  v. 
Lynchburg  v.  Wallace.  95  Va.  640;  Milwaukee,  97  Wis.  471. 
I^och  V,  Ashland,  88  Wis.  603;  Ince  v,  »  Quincv  v.  Barker,  81  111.  300;  Au- 
Toronto,  27  Ont.  App.  (Can.)  410.  rora  v.  Puffer.  56  111.  270;  Chicago  v. 
That  a  highway  was  impassable  for  Bixby,  84  111.  82;  Schaefler  v.  San- 
three  months  by  reason  of  drifts  of  dusky,  33  Ohio  St.  246;  Durkin  v.  ' 
snow,  held  not  to  be,  of  itself ,  evidence  Troy,  61  Barb.  437;  Evans  v.  Utica, 
of  negligence  on  the  part  of  a  town.  69  N.  Y.  166;  Wilson  v.  Charlestown, 
Burr  V.  Plymouth,  48  Conn.  460.  8  Allen  (Mass.),  137;  Belton  w.  Baxter, 
City  held  liable  in  Dooley  v.  Meriden,  54  N.  Y.  245;  Muncie  v.  He^,  164 
44  Conn.  117;  Cloughessey  v.  Water-  Ind.  570;  Evans  v.  Philadelphia,  205 
bury,  51  Conn.  405:  Muncie  v.  Hey,  Pa.  193;  Pennsylvania  R.  Co.  v. 
164  Ind.  570;  Cincmnati  v.  Grebner,  Rathgeb,  32  Ohio  St.  66.  /n/ra,  §  1712, 
25  Ohio  Cir.  Ct.  R.  700.  and  note. 

*  Congdon  v.  Norwich,  37  Conn.  In  the  New  England  Stales,  under  the 
414;  Landolt  v.  Norwich,  37  Conn,  statutes  above  referred  to  (an/e,  §  1691, 
615;  Dooley  v.  Meriden,  44  Conn.  117;  note),  reouiring  highways  to  be  made 
Cloughessey  v.  Waterbury,  51  Conn.  "«a/e  ana  convenient  at  all  seasons," 
405;  Chicago  v.  Hislop,  61  111.  86;  &c.,  it  is  held  that  towns  and  cities 
Boulder  v,  Niles,  9  Colo.  415;  District  are  liable  for  defects  and  obstructions 
of  Columbia  v,  Frazer,  21  D.  C.  App.  caused  by  snow  and  ice,  rendering  them 
154:  Muncie  ».  Hey,  164  Ind.  570;  unsafe,  the  later  decisions  tending, 
Hooges  V.  Waterloo,  109  Iowa,  444;  however,  to  restrict  their  Uability. 
Rea  V.  Sioux  City.  127  Iowa,  615;  Loker ».  Brookline,  13  Pick.  343;  Hor- 
Huston  t;.  Council  Bluffs,  101  Iowa,  33;  ton  v,  Ipswich,  12  Cush.  488;  Hall  v, 
Templin  v.  Boone,  127  Iowa.  91;  Lowell  (injury  upon  sidewalk  covered 
Magaha  v.  Hagerstown,  95  Md.  62;  with  ice),  10  Cush.  (Mass.)  260,  262, 
McGowan  v.  ^ston,  170  Mass.  384;  remarks  of  Metcalf,  J.;  Stanton  v. 
Reedy  v.  St.  Louis  Brew'g  Ass'n,  161  Springfield  (doctrine  carefully  stated 
Mo.  523;  Pomfrey  v.  Saratoga,  104  by  Hoar,  J.),  12  Allen  (Mass.),  566; 
N.  Y.  459;  Taylor  v.  Yonkers,  105  Shea  v.  Lowell,  8  Allen  (Mass.),  136; 
N.Y.202;  Bly  t^.  Whitehall,  120  N.  Y.  76.  137;  O'Neill  v.  Lowell,  6  AUen 
606;  Keane  v,  Waterford,  130  N.  Y.  (Mass.),  110;  Street  r.  Holyoke,  105 
188;  Stapleton  v.  Newburgh,  9  N.  Y.  Mass.  82,  and  cases  cited  by  CoU,  J., 
App.  Div.  39;    Walsh  v.  Buffalo,  17  and    note;     Stone    v.    Hubbardston 
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The  author  ventures  to  remark  that  some  of  the  reported  judg- 
ments have  imposed  an  unreasonable,  if  not  impracticable,  degree 
of  care  and  diligence  upon  the  municipal  authorities  in  respect  of 
slippery  sidewalks  caused  by  snow  and  ice,  and  the  more  recent 
legislation  has  limited  and  the  later  decisions  obviously  and  justly 
tend  to  restrict  the  liability.  Each  case  must  dep)end  upon  its  exact 
facts,  and  the  foregoing  general  principles  must  be  understood  and 
applied  in  the  light  of  these  admonitory  suggestions,  and  of  the 
circumstances  of  the  particular  case,  keeping  in  view  also  the 
statutory  provisions  of  the  State,  if  there  are  any,  relating  to  the 
subject.^ 

The  oumer  or  occupant  of  the  building  is  not  liable  in  such  cases 
to  the  person  injured  on  the  sidewalk  in  front  thereof  from  natural 
accumulations  of  snow  or  ice.* 

(when  ice  a  defect),  100  Mass.  49,  57,  Hdewalk  in  front  of  his  premises^  any 

and  cases  cited   by  Gray,  J.,  Gilbert  more  than  to  remove  obstructions  from 

V.  Roxbury.  lb.  185;   Landolt  v.  Nor-  the  middle  of  the  street,  as  he  has  in 

wich.  37  Conn.  615;  Blake  v.  Lowell,  both  merely  an  interest  common  to 

143  Mass.  296:  Smyth  v.  Bangor,  72  all  citizens.    And  the  case  is  considered 

Me.  249.  Liability  extends  to  travelling  to  be  wholly  unlike  special  assessments 

across  as  well  aspassing  along  the  side-  for  permanent  improvements  adjoin- 

walk.  Street  v.  Holyoke,  105  Mass.  82;  ing    certain    lots    specially    benefited 

Providence  v.  Clapp,  17  How.  (U.  S.)  thereby.    Gridley  v.  Bloomington,  8S 

161,     construing    statute    of    Rhode  111.  554;   Chicago  v,  O'Brien,  111  111. 

Island,  which  is  substantially  the  same  531,  532.    Abutter  not  compellable  in 

as   that  of   Massachusetts,    Green  v.  that  State  to  keep  sidewalks  in  repair. 

Danby,  12  Vt.  338;   Barton  v.  Mont-  Chicago  v.  Crosbv,  111  111.  538.    But 

pelier,  30  Vt.  650;    Tripp  v.  Lyman  as  to  removal  of  snow,  the  contrary 

(defect    occasioned    by   freezing    and  has.  as  we  have  seen  (ante,  chapter  on 

thaioing)f    37    Me.    250;     Durkin    p.  Oroinances,    §    713),    been   el^where 

Troy,  61  Barb.  (N.  Y.)  437:  Mosey  held.    Lincoln   v,    Janesch,    63   Neb. 

V.    Troy,   76.   580,    aff'd  as   Todd  v.  707.    Post,  §  1704,  note. 
Troy,  61  N.  Y.  506;  Savage  v.  Bangor.        »  Nebraska  City  v.   Rathbone.  20 

40   Me.    176;     Hubbard   v.    Concord  Neb.  288.     "Several  authorities  treat 

(descending  icv  sidewalk),  35  N.  H.  the  class  of  cases  in  question  [for  in- 

52;    76.  74;    Hall  v,  Manchester,  40  juries   caused   by   ice   and   snow]  as 

N.  H.  410.  involving  want  of  repair  and  defects. 

As  to  liability  elsewhere  than  in  New  But,  in  the  absence  of  statutes  ^idiich 

England.     McLauehlin    v.    Corry,  77  provide  for  them  as  such,  it  is  not  a 


Bixbv,  84  111.  82;    (Juincy  v.  Barker,  conmion  law.    A  great  deaL  howewr, 

81  III.  300;  Ward  v.  Jefferson,  24  Wis.  may  fairly  depend  on  local  usage  in 

342,    construing  statute  of  Wisconsin;  determining   duties   concerning  l^i^ 

Baltimore   v.    Marriott,   9    Md.    160;  ways  in  winter.     Where  it  is  customary 

Atchison  v.  King,  9  Kan.  550;  (Ik>llins  to  treat  the  removal  of  snow  and  ice  as 

V.  Council   Bluffs,   32  Iowa.   324;    7  a  regular  part  of  highway  management, 

Alb.  L.  J.  33,  and  note;  Shearm.  &  the  failure  to  look  after  it  may  be 

Red.  Nog.   (4th  ed.)  §§  363,  364;    2  properly   regarded    as    wrongful   and 

Thomps.  Neg.  784.  negligent."    Per  Campbell,  J.,  in  Mo- 

In  lUinais  it  is  held  that  a  city,  Kellar  v.  Detroit,  57  Mich.  158.  The« 

unless    expressly    authorized    by    the  observations  of  this  d^tinguished  judge 

legislature,  cannot,  by  ordinance,  com-  place  the  subject  in  its  just  view. 
pel  a  citizen  to  remove  snow  from  the        *  Kirby  v.  Boylston  Market  Asboc., 
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§  1698  (1007).  The  Defeet  in  Street  must  be  the  Proximate  Cause 
of  the  Injury.  —  The  defect  in  the  highway  or  street^  whether  it  be 
snow  and  ice  or  whatever  its  nature^  must  be  the  direct  and  proxi- 
mate cause  of  the  special  damage  for  which  the  corporation  is  sought 
to  be  made  liable.^    The  ordinary  rules  as  to  contributory  negligence 

14  Gray  (Mas8.)»  249:  Jansen  v.  Atchi-  Seattle,  29  Wash.  583;  Hungerman 
son,  16  Kan.  358;  Eustace  v,  Johns,  v.  Wheeling,  46  W.  Va.  761;  Aldrich 
38  Cal.  3;  Keokuk  v.  Keokuk  Indep.  v.  Gorham.  77  Me.  287,  where  it  was 
School  Dist.,  53  Iowa,  352;  Heeney  v.  said  that  "in  order  to  render  a  town 
Sprague,  11  R.  I.  456,  502;  Vandyke  or  city  liable  on  account  of  an  acci- 
V.  Cincinnati,  1  Disney,  532;  Flynn  v.  dent  happening  on  a  highway,  it  must 
Canton  County,  40  Md.  312.  But  the  appear  that  the  defect  in  the  way  was 
owner  is  liable  for  an  injury  caused  the  sole  cause  of  the  injury."  Flagg  v. 
bv  snow  and  ice  faUinjg  from  the  roof.  Hudson,  142  Mass.  280,  holding  tnat 
Shipley  v.  Fifty  Associates,  101  Mass.  where  a  person  is  injured  by  collision 
251;  Garland  v.  Towne,  55  N.  H.  55;  with  another  vehicle  while  cndeavor- 
8.  p.  Hardy  v.  Keenc,  52  N.  H.  370;  ing  to  avoid  a  defect  in  the  road,  the 
New  Castle  v.  Kurtz,  210  Pa.  183;  defect  is  the  sole  cause  of  the  injury 
postf  §§  1697,  1705,  note,  1726.  and  he  may  recover  therefor.  Where 
*  Deverill  v.  Grand  Trunk  R.  Co.,  horses  became  frightened  at  an  ash 
25  Up.  Can.  Q.  B.  517;  see  also  Cotton  ?ieap  negligently  left  in  the  roadway. 
V.  Wood,  8  C.  B.  N.  8.  568:  Toomey  v,  ana  ran  upon  and  along  a  railroad 
London,  B.  &  S.  C.  R.  Co.,  3  C.  B.  track  for  a  mile,  where  they  were 
N.  8.  146;  Comman  v.  Eastern  Coun-  killed,  it  was  held  that,  the  fact^  being 
ties  R.  Co.j  4  H.  &  N.  781;  Crafter  undisputed,  the  court  should  have  in- 
V.  Metropohtan  Rv.  Co.,  L.  R.  1  C.  P.  structed  the  jury  that  the  negligent 
300;  Jackson  v.  Ilyde,  28  Up.  Can.  Q.  act  of  the  township  was  the  remote 
B.  294;  Henderson  v.  Barnes,  32  Up.  and  not  the  proximate  cause  of  the 
Can.  <^.  B.  176;  Agnew  v.  Corunna,  accident;  ana  that  where  the  facts 
55  Mich.  428;  Bluitton  v.  Mathews,  are  disputed  the  question  is  for  the 
92  Ind.  213;  Chicago  &  N.  W.  R.  Co.  jury.  West  Mahanoy  Tp.  v.  Watson, 
V.  Prescott,  59  Fed.  Rep.  237;  Denver  116  Pa.  St.  344;  s.  c.  112  Pa.  St.  574; 
V.  Johnson,  8  Colo.  App.  384;  Macon  2  Thomps.  Neg.  765. 
V.  Dykes,  103  Ga.  847;  Vincennes  v.  The  rule  as  to  proximate  and  re- 
Thuis,  28  Ind.  App.  523;  KnoufiF  v.  mote  causes  is  stated  by  Paxson^  J., 
Logansport,  26  Ind.  App.  202;  Muncie  to  be  "that  the  injury  must  be  the 
V.  Spcnce,  33  Ind.  App.  599;  Byerly  natural  and  probable  consequence  of 
V.  Anamosa,  79  Iowa,  2SX;  McClain  v,  the  negligence,  —  such  a  consequence 
Garden  Grove,  83  Iowa,  235;  Schnee  as,  under  the  surrounding  cu-cum- 
V.  Dubuque,  122  Iowa,  459;  Watters  stances  of  the  case,  might  and  ought 
V.  Waterloo,  126  Iowa,  199;  Union  St.  to  have  been  foreseen  by  the  wrong- 
R.  Co.  V.  Stone,  54  Kan.  83;  Setter's  doer  as  likely  to  flow  from  his  act/* 
Adm'r  v.  Maysville,  114  Ky.  60;  Car-  Hoag  v.  Lake  Shore  &  M.  S.  R.  Co., 
Usle  V.  Secrest  (Ky.),  75  S.  W.  Rep.  85  Pa.  St.  293.  West  Mahanoy  v. 
268;  Bowes  v.  Boston,  155  Mass.  Watson,  suma.  Where,  by  reason  of 
344;  Block  v.  Worcester,  186  Mass.  the  want  of  ordinary  care,  there  was 
526;  Bleil  v.  Detroit  St.  Ry.  Co.,  98  a  defective  condition  of  guttering, 
Mich.  228;  Monje  v.  Grand  Rapids,  curbing,  and  sidewalk,  which,  in  con- 
122  Mich.  645;  fiurrell  v.  Greenville,  junction  with  a  heavy  rainfall,  became 
133  Mich.  235;  La  Londe  v.  Peake.  82  an  active  agent  in  producing  damage 
Minn.  124;  Ctmningham  v.  Tnief  to  the  foundation  of  a  building  on  ad- 
River  Falls,  84  Minn.  21;  Vogel  v,  joining  property,  the  city  was  held 
West  Plains,  73  Mo.  App.  588;  Mur-  liable  for  the  injury.  Haney  v, 
phy  v.  Leggett,  164  N.  Y.  121;  Twist  Kansas  City,  94  Mo.  334. 
V,  Rochester,  165  N.  Y.  619;  Storey  Negligence  is  want,  under  the  cir- 
V,  New  York,  29  N.  Y.  App.  Div.  316;  cumstances  of  the  particular  case,  of 
Hamilton  v.  Buffalo,  55  N.  Y.  App.  due  care.  Tuttle  v.  Holyofce,  6  Gray 
Div.  423;  San  Antonio  v.  Porter,  24  (Mass.),  447:  May  v.  Princeton,  11 
Tex.    Civ.    App.    444;     Eskildsen   v.  Met.   442;    Marble  v.   Worcester,   4 
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and  its  effect  upon  the  right  of  recovery,  apply  to  cases  such  as  we 
are  now  considering.  Adverting  in  this  place  to  the  subject  in  a 
general  way,  it  may  be  stated  that  if  the  person  injured  knew  of 
the  defect  or  obstruction,  and  ought  reasonably  to  have  avoided  it 
by  going  outside  or  around  it,  and  did  not,  he  cannot  recover.^    It 

Gray  (Mas8.)»  395;  Adams  v.  Carlisle,  ceeter,  4  Gray  (Ma8B.)»  395;  Palmer 
21  Pick.  (Mass.)  146;  Holman  v.  v.  Andover,  2  Gush.  (Mass.)  600; 
Townsend,  13  Met.  (Mass.)  297,  299;  Shepherd  v.  Chelsea,  4  Allen,  113; 
Horton  v,  Ipswich,  12  Gush.  (Mass.)  Fogg  v.  Nahant,  106  Mass.  278;  s.  c. 
488;  Lund  v.  Tyngsboro'  (on  leaping  98  Mass.  578;  Moore  v.  Abbott,  32 
from  carriage  on  near  approach  to  de-  Me.  46;  Farrar  v.  Greene,  32  Me.  574; 
feet),  11  Gush.  (Mass.)  563;  Tuttle  Moulton  v.  Sanford,  51  Me.  .127. 
V.  Holyoke,  6  Gray  (Mass.),  447;  Followed.  Perkins  v.  Fayette,  68  Me, 
Sears  v.  Dennis,  105  Mass.  310;  Stick-  152;  ana  Aldrich  v.  Gorham,  77  Me. 
ncy  V.  Maidstone,  30  Vt.  738,  and  287;  following  Moore  v,  Abbott,  32 
cases  cited  by  Pierpont,  J.;  Manders-  Me.  46,  which  is  denied  to  be  law  in 
chid  V.  Dubuque,  29  Iowa,  73.  Ordi-  Winship  v.  Enfield,  42  N.  H.  197; 
nary  iron  gas  box  in  sidewalk  with  Hall  v.  Kansas  City,  54  Mo.  598; 
projecting  rim,  uncovered,  may  be  Lacon  v.  Page,  48  111.  499;  Joliet  r. 
an  actionable  defect.  Loan  v.  Boiston,  Verley,  35  111.  58,  63;  Aurora  v.  Pulfer, 
106  Mass.  450;  Ayer  v.  Norwich  (tent  56  lU.  270;  Baldwin  v.  Greenwood 
on  road),  39  Conn.  376.  Tump.  Co.,  40  Conn.  238;  Gushing  v. 

Defect  causing  team  to  be  fright-  Bedford,  125  Mass.  526.  See  further 
cned;  Meisner  v.  Dillon,  29  Mont.  116;  cases  cited,  infra:  also  2  Thomps.  Neg. 
Quinlan  v.  Philadelphia,  205  Pa.  309.   778.    Burden  of  proof  to  establish  conr 

Decisions  construinq  New  Eng^  tributory  negligence.  See  infra,  §  1719. 
LAND  Statutes  (Ante,  §  1691,  note).  *  Schaefler  v.  Sandusky,  33  Ohio 
Card  V.  Ellsworth,  65  Me.  547,  where  St.  246;  Durkin  v,  Troy,  61  Barb. 
the  cases  are  cited  and  reviewed  by  (N.  Y.)  437;  Evans  ».  Utica,  69  N.  Y. 
Peters,  J. ;  Marble  t;.  Worcester,  4  Gray  166;  Wilson  v.  Charlestown,  8  Allen 
(Mass.),  395;  Cook ».  Charlestown^  98  (Mass.),  137;  Belton  v.  Baxter,  54 
Mass.  80.  Compare  Morse  v.  Rich-  N.  Y.  245:  Pennsylvania  Co.  v.  Rath- 
mond,  41  Vt.  435;  s.  c.  8  Am.  L.  Reg.  geb,  32  Ohio  St.  66;  Merrill  v.  Port- 
(n.  s.)  81,  and  note  of  Judge  Redfield;  land,  4  Cliff.  C.  G.  R.  138;  Iseminger 
Clinton  v.  Howard,  42  Conn.  294;  ».  York  Haven  Water  &  Power  Co..  ^ 
Bassctt  V.  St.  Joseph,  53  Mo.  290;  Pa.  591.  In  a  case  where  the  allega- 
Brown  v.  Glasgow,  57  Mo.  156;  Bennett  tions  of  the  party  injured  while  cross- 
V.  Fifield,  13  ft.  I.  139;  Smith  v.  Sher-  ing  a  gully  m  a  street,  were,  that  he 
wood  Township,  62  Mich.  159  (hole  in  saw  the  gully  but  believed  it  was  rea- 
bridgc).  Fright  of  team  by  acddeni,  and  eonably  safe,  that  he  used  due  and  or- 
injury  thereto  by  a  defect  in  the  highway,  dinary  care,  and  that  there  was  do 
Davis  V,  Dudley,  4  Allen  (Mass.).  557.  other  safe  road,  it  was  held  that  these 
Distinguished  from  Palmer  v.  Anaover,  facts  did  not  show  contributory  negli- 
2  Cush.  (Mass.)  6(X);  and  Howard  v.  gence,  and  that  the  question  as  to 
North  Brid^ewater,  16  Pick.  (Mass.)  such  negligence  was  one  of  fact  for 
189.  Explained.  Fogg  v.  Nahant,  98  the  jury.  Albion  v.  Hetrick,  90  Ind. 
Mass.  578;  Jackson  v.  Bellevieu,  30  545.  Where  an  obstruction  to  a 
Wis.  250.  See  Manderschid  v,  Du-  street,  although  originally  the  act  of 
buque,  25  Iowa,  108,  disapproving  another,  is  so  protracted  as  to  possess 
Davis  V.  Dudley,  supra.  Whether  ir^  an  element  of  permanency,  it  is  the 
jury  caused  jointly  by  defective  road  and  duty  of  the  municipal  authorities  to 
defect  in  plaintiff's  wagon^  horse,  or  remove  it  and  in  the  case  of  their 
harness  is  actionable,  see  conflicting  failure  to  do  so,  the  mumdpality  may 
views  in  Vermont  and  Massachusetts  be  charged  with  negligence  in  case  (n 
on  the  one  hand,  and  Maine  on  the  injury  arising  therefrom.  Fruik  r. 
other.  Hunt  v,  Pownal,  9  Vt.  418;  Warsaw,  198  N.  Y.  463,  aff'g  129  N. 
Rowell  V.  Lowell,  7  Gray  (Mass.),  Y.  App.  Div.  936.  See  also  Cohen  p. 
100;  Howard  v.  North  Bridgewater,  New  York,  113  N.  Y.  532;  Wells  ». 
IG  Pick.  (Mass.)  189;  Marble  v.  Wor-  Brooklyn,  9  N.  Y.  App.  Div.  61;  e.  c. 
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las  been  held  that  where  two  causes  combine  to  produce  the  injury, 
)oth  in  their  nature  proximate,  the  one  being  the  defect  in  the 
lighway  and  the  other  some  occurrence  for  which  neither  party  is 
esponsible,  such  as  the  accident  of  a  horse  running  away  beyond 
»ntrol,  the  corporation  is  liable,  provided  the  injury  would  not 
lave  been  sustained  but  for  the  defect  in  the  highway.^  There  can 
ye  no  recovery  if  the  injury  be  caused  by  the  unskilfulness  or  want 
)f  care  on  the  part  of  the  driver,^  or  if  it  can  be  shown  that  the 
)laintifT,  by  his  own  want  of  care,  directly  caused  the  accident.* 
rhe  streets  and  sidewalks,  it  has  been  well  remarked,  are  for  the 
)enefit  of  all  conditions  of  people;  and  all  have  the  right,  in  using 
hem,  to  assume  that  they  are  in  an  ordinarily  good  condition,  and 
X)  regulate  their  conduct  upon  that  assumption.  A  person  may 
valk  or  drive  carefully  in  the  darkness  of  the  night,  relying  upon 
he  belief  that  the  corporation  has  performed  its  duty,  and  that  the 
itreet  or  the  walk  is  not  in  an  unsafe  condition.*    He  walks,  it  has 

II  N.  Y.  App.  Div.  626;   a.  c.  45  N.  Pownal,  9  Vt.  411,  418.    A  city  held 

f .   App.   Div.   623,   aff'd   162   N.  Y.  not  liable  for  the  death  of  a  runaway 

i57.  fiorsef  though  it  had  neglected  to  erect 

*  Toma  V.  Whitby,  37  Up.  Can.  Q.  barriers  about  the  defect  in  the  street 

}.    100;    Sherwood  v.   Hamilton,   37  which  caused  the  accident.     Moss  v. 


doulton  V.  Sanford,  51  Me.  127;  Per-  Smith  v.  Smith,  2  Pick.  (Mass.)  621; 

:ins  V.  Fayette,  68  Me.  152;   Ring  v.  Bridge  v.  Grand  June.  R.  Co.,  3  M.  & 

}ohoes,  77  N.  Y.  83;  Ehrgott  v.  New  W.  244;  Waite  ».  N.  E.  Ry.  Co.,  E.  B. 

fork,   96   N.   Y.   264;    Hampson  v.  A  E.  719;   Baker  v,  Portland,  58  Me. 

Taylor,  15  R.  I.  83,  ai)proving  text.  199;   Tuff  v.  Warman,  2  C.  B.  n.  s. 

Jut  see  conflicting  decisions  on  the  740;  s.  c.  5  C.  B.  n.  s.  573;  Witherley 

)oint,  supra.     Shearm.  &  Red.  Neg.  v.  Regent's  Canal  Co.,  12  C.  B.  n.  s.  2; 

4th  ed.)  §  346,  and  cases,  and  chapter  Bradley  v.  Brown,  32  Up.  Can.  Q.  B. 

»n  Proximate  Cause.  463.    The  rule  operates  also  in  the  case 

*  Flower  v.  Adams,  2  Taunt.  314;  of  children  of  tender  age.    Mangan  v. 

3assedy  v.  Stockbridge,  21  Vt.  391;  Atterton,  L.  R.  1  Ex.  239;   Singleton 

'eoria  Br.  Assoc,  v.  Loomis,  20  111.  v.  Eastern  Counties  Ry.  Co.,  7  C.  B. 

t35;  Alger  v.  Lowell,  3  Allen  (Mass.),  n.  s.  287.    The  question  of  contribu- 

i02;    Stuart  v.  Machiasport,  48  Me.  tory  negligence  arises  when  both  par- 

177;    Cobb  v.  Standish,  14  Me.  198;  ties  are   substantially   at   fault,   and 

Harriott  V.  Stanley,  1  M.  &  G.  568;  when  the  fault  of  each  contributes  to 

i¥hitman  v.   Lewiston.   97   Me.   519.  the  disaster.    Per  Cleasby,  B.,  in  Gee 

lo  if  the  accident  really  and  substan-  v.  Metropolitan  Ry.  Co.,  L.  R.  8  Q.  B. 

ially  arose  by  reason  of  some  defect  177. 

n  the  plaintiff's  wagon,  harness,  &c.        *  Ward  v.  District  of  Columbia^  24 

fenks  V.  Wilbraham,  11  Gray  (Mass.),  D.  C.  App.  524;   Wilkins  v.  Wilmmg- 

.42;   Noyes  v.  Morristown,  1  Vt.  357;  ton,  2  Del.  Super.  132;  Salem  v.  Web- 

Ulen  V.  Hancock,  16  Vt.  230;  Bigelow  ster,  192  111.  369;  Wihnette  v.  Brachle, 

'.     Rutland,    4    Cush.    (Mass.)    247;  209  111.621;  Vieths  ».  Skinner,  47  111. 

Vfoore  V.  Abbott,  32  Me.  46;   Farrar  App.  325;    Strchmann  v.  Chicago,  93 

>.  Greene,  32  Me.  574;  see  also  Clark  111.  App.  206;   Savanna  v.  Trusty,  98 

'.  Barrington,  41  N.  H.  44;  Tucker  v.  III.  App.  277;    Campbell  v.  Chicago, 

lennccker,  41  N.  H.  317;   Winship  v.  100  111.  App.  358;  Chicago  v.  Gillette, 

j:nfield,  42  N.  H.  197;  Palmer  v.  An-  108  111.   App.   455;    McLeansboro  v. 

lover,  2  Cush.  (Mass.)  600;   Hunt  v.  Trammel,  109  111.  App.  524;  Chicago 
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been  said,  by  a  faith  justified  by  law,  and  if  his  faith  is  unfounded, 
and  he  suffers  an  injury,  the  party  in  fault  must  respK>nd  in  damages. 
So,  one  whose  sight  is  dimmed  by  age,  or  a  near-sighted  person 
whose  range  of  vision  was  always  imperfect,  or  one  whose  si^t 
has  been  injured  by  disease,  may  act  on  the  assumption  that  the 
streets  and  ways  are  in  a  reasonably  safe  condition.  Each,  how- 
ever, is  bound  to  know  that  prudence  and  care  are  in  turn  required 
of  him,  and  that  if  he  fails  in  this  respect  any  injury  he  may  suffer 
is  without  redress.^  Each  case  depends  upon  its  own  circumstances 
and  each  is  a  law  unto  itself. 

§  1699  (1008).  LiabUity  for  Injuries  outside  the  TraveUed  mghwiy; 
Width  to  be  kept  in  Repair;  Right  to  go  extra  viam.  —  ''Although 
the  highway  be  of  varying  and  unequal  width  between  fences,  on 
each  side,  the  right  of  passage  or  way,  prima  fade  and  unless  there 
be  evidence  to  the  contrary,  extends  to  the  whole  space  between 
the  fences,  and  the  public  are  entitled  to  the  use  of  all  of  it  as 
the  highway,  and  are  not  confined  to  the  parts  which  may  be 
metalled  or  kept  in  repair  for  the  more  convenient  use  of  carriages 
or  foot-passengers."  *    In  general,  however,  the  duty  to  keep  in 

V.  Haxris,  113  111.  App.  633;   Citizens'  Car.    381;    Homewood    v.    HamOton, 

St.  R.  Co.  V.  Ballard,  22  Ind.  App.  1   Ont.    Law   Rep.     (Can.)    266.    It 

151;  Louisville  v.  Kehcr,  117  Ky.  841;  is  not,  however,  too  much  to  ask  of 

Pierce  v.  Wilmington,  2  Marv.  (Del.)  persons    of     defective    eight    greater 

306;    Campbell  v.  Boston,  189  Mass.  care  than  is  required  of   persons  free 

7;    Perrette  v.  Kansas  City,  162  Mo.  from  such  infirmity.     Winn  f.  Low- 

238;   Haxton  v.  Kansas  City,  190  Mo.  ell,     1    Allen     (Mass.),    177;    Smith 

53;  Ilittv.  KansasCitv,  llOMo.  App.  v.    Wildes,    143    Mass.   556;  Sleeper 

713;    Brush  v.  New  York,  59  N.  Y.  v,    Sandown,    52    N.     H.    244;    see 

App.  Div.  12;   Godfrey  v.  New  York,  also    Bridges   v.    North    London    R. 

104  N.  Y.  App.  Div.  357;   Gribben  p.  Co.,  L.  R.  6  Q.  B.  377,  397;  Button 

Metropolitan    St.  R.  Co.,    84   N.  Y.  v.  Windsor,  34  Up.  Can.  Q.  B.  487. 

Supp.  196;  Ohliger  v.  Toledo,  20  Ohio  No  person  is  required  to  have  perfect 

Cir.  Ct.  R.  142;    Gillard  v.  Chester,  vision,  or  to  be  vigilant  in  the  dis- 

212  Pa.  338;    Cillamore  v.  Olympia,  covery  of  defects  which  ought  not  to 

34  Wash.  379;    Lemman  v,  Spokane,  exist.     Thompson  v.   Bridgewater,  7 

38  Wash.  98.  Pick.  (Mass.)  188.      No  person  is  in 

^  Davenport  v.  Ruckman,  37  N.  Y.  fault   in   neglecting   to   obserN-e  and 

568,  573^  ver  Hunty  C.  J.,  whose  Ian-  avoid  a  defect  not  so  plain  and  ob- 

giiage  slightly  altered  is  given  in  the  vious  as  to  be  necessarily  obsen'able 

text;   Weed  v.  Balston,  76  N.  Y.  329;  by  one  in  the  possession  of  ordinary 

Garbanati  v.  Durango,  30  Colo.  358;  faculties,    travelling    at    an    ordinary 

Bath  V.  Blake,  97  111.  App.  35;   Cov-  pace.    Cox  v,  Westchester  Tump.  Co., 

inRton  S.  M.  &  Mfg.  Co.  v.  Drexilius,  33  Barb.  414;    Frost  v.  Waltham,  12 

120  Ky.  493;   I^renz  v.  New  Orleans,  Allen     (Mass.),   85.      Further  as  to 

114  La.  802;  Ham  v.  Lewiston,  94  Me.  elements  of  actionable  defect  in  the 

265;    Deland  v.   Cameron,    112   Mo.  highway  or  street,  see  Vicksburg  f. 

App.  704;  Vox  v.  Clarke,  25  R.  I.  515;  Hennessy,  54  Miss.  363;  8.  p.  Lane  r. 

Parrish  v.  Huntington,  57  W.  Va.  286;  Crombie,     12     Pick.     (Mass.)     177; 

Blind  plaintiff:    Franklin    v.   Harter,  Moore  v.  Abbott,  32  Me.  46:  Rusch  r. 

127  Ind.  446;    Hill  v.  Glenwood,  124  Davenport,  6  Iowa,  443. 
Iowa,  475;   Foy  v.  Winston,   126   N.        *  Queen  v.   United   Kingdom  TeL 
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repair  only  extends  to  the  road  actually  used  for  travel,  provided 
it  is  wide  enough  to  be  safe,  and  is,  in  its  actual  condition,  reason- 
ably safe  for  travellers  who  use  due  care.^  The  duty  of  municipal 
corporations  to  keep  the  roads  and  streets  in  repair  extends  as 
much  to  sidewalks  for  the  use  of  pedestrians  as  to  the  travelled  way 
for  the  use  of  carriages.*    Where  an  ordinary  public  highway  is  out 

Co.,  3  F.  &  F.  74,  per  Martin,  B.;  danger  can  be  remedied  by  the  exer- 
TuUU  V.  West  Ham  L.  Bd.  of  H.,  L.  cise  of  reasonable  care,  .  .  .  and  the 
R.  8  C.  P.  447;  Queen  v,  Fitzgerald,  city  neglects  to  guard  it,  we  see  no 
39  Up.  Can.  Q.  B.  297;  Harrison  reason  why  it  should  not  be  held 
Munic.  Man.  (5th  ed.)  488-497,  and  liable  to  one  who  is  injured  outside  of 
cases;  Biggar  Munic.  Man.  (Canada,  such  limits  under  such  circumstances, 
1900)  824  et  sea.:  Augusta  v.  Tharpe,  he  being  himself  free  from  any  neslect 
113  Ga.  152;  (Jdon  v,  Dobbs,  25  Ind.  contributing  to  the  injury.''  Peckhanif 
App.  522;  Thuis  v.  Vincennes,  35  J.,  in  Jewhurst  v.  Syracuse,  108  N.  Y. 
Ind.  App.  350;  Maysville  v.  Guilfoyle,  3(i3.  Further,  as  to  width  to  be  kept 
110  Ky.  670,  62  S.  W.  Rep.  493;  Glas-  in  repair.    2  Thomps.  Neg.  766.    Post, 

fow  V.  Gillenwater,  113  Ky.  140;  §  1707. 
Lossman  v.  St.  Louis,  153  Mo.  293;  *  Bums  v.  Toronto,  42  Up.  Can. 
Coffey  V.  Carthage,  186  Mo.  573;  Q.  B.  560;  Hutton  v.  Windsor,  34  Up. 
Bumes  v.  St.  Joseph,  91  Mo.  App.  Can.  Q.  B.  487;  Ray  v.  Petrolia,  24 
489;  Deland  v.  Cameron,  112  Mo.  Up.  Can.  C.  P.  73;  Boyle  v.  Dundas, 
App.  704.  But  see  King  v.  Ft.  Ann,  25  Up.  Can.  C.  P.  420;  Bacon  v.  Bos- 
180  N.  Y.  496.  ton,  3  Cush.  (Mass.)    174;   Lowell  v. 

^  Tisdale  v.  Norton,  8  Met.  (Mass.)  Spaulding.  4  Cush.  (Mass.)  275, 
388;  Smith  v.  Wendell,  7  Cush.  277;  Drake  v.  Lowell,  13  Met.  292; 
(Mass.)  498;  Shcpardson  v.  Cole-  Hart  v.  Brooklyn,  36  Barb.  (N.  Y.) 
rain,  13  Met.  55;  kellogg  v.  North-  226;  Kirby  v.  Boylston  Market  Assoc, 
ampton,  4  Gray  (Mass.),  65;  s.  c.  8  14  Gray  (Mass.),  249;  Manchester  v. 
Gray  (Mass.),  504;  Howard  v.  North  Hartford,  30  Conn.  118;  Hubbard  v. 
Bridsewater,  16  Pick.  rMa.ss.)  189;  Concord,  35  N.  H.  52,  54.  So  to  street 
Hayden  v.  Attleborou^,  7  Gray  crossings.  Raymond  v.  Lowell,  6 
(Mass.),  338;  (Ik>ggswell  v.  Lexington,  Cush.  (Mass.)  524;  Coombs  v.  Pur- 
4  Cush.  (Mass.)  307;  Sparhawk  f>.  rinffton,  42  Me.  332;  Barker  v.  Savage, 
Salem,  1  Allen  (Mass.),  30;  Richards  45  N.  Y.  191.  But  it  is  not  a  duty  to 
V.  Enfield^  13  Gray  (Mass.),  344;  plank  from  each  man's  house  across  a 
Rowell ».  Lowell,  7  Gray  (Mass.),  100;  ditch  to  the  street,  and  keep  such 
Keith  V.  Easton,  2  Allen  (Mass.),  552;  planks  in  repair.  McCarthy  v.  Cishawa, 
Campbell  ».  Race,  7  Cush.  (Mass.)  19  Up.  Can.  Q.  B.  245.  Post,  §  1704, 
408,  and  authorities  cited;    Morse  v,  aato  sidewalks. 

Belfast,  77  Me.  44;  KeUey  v.  Co-  Under  the  statute  of  Michigan, 
lumbus,  41  Ohio  St.  263;  Rankin  t^.  cities  are  responsible  for  injuries 
Smith,  63  111.  App.  522;  Ruppenthal  cau.sed  by  defects  in  the  carriage- 
V.  St.  Louis,  190  Mo.  213;  Fockler  v.  ways  or  streets  proper  and  cross-walks, 
Kansas  (IHty,  94  Mo.  App.  464;  Sweet  but  not  for  those  caused  by  defects  in 
V.  Poughkeepsie,  97  N.  Y.  App.  Div.  sidewalks.  O'Neil  v.  Detroit,  50 
82;  Emery  v.  Philadelphia,  208  Pa.  Mich.  133;  Detroit  v.  Putnam,  45 
492;    Rhyner  v.    Menasha,   97   Wis.   Mich.  265. 

623;  Fitzeerald  v.  Berlin,  64  Wis.  203.  Width  to  be  kept  in  repair  under 
"Where  there  is  no  visible  boundary  the  New  England  Statutes  (anie, 
to  the  line  of  the  street,  and  a  portion  §  1691,  note)  as  construed  bt  the 
of  the  roadway  travelled  on  is  so  near  Courts.  Norton  v.  Kramer,  180  Mo. 
the  actual  line  (although  really  out-  536.  Infra,  §§  1702,  1707;  Howard 
side  thereof)  as  to  induce  the  belief  in  v.  North  Bridgewater,  16  Pick, 
any  one  exercising  reasonable  care  (Mass.)  189,  recogniz^  in  Shepard- 
that  he  is  within  such  line,  if  such  son  v.  Colerain,  13  Met.  (Mass.)  55, 
portion  is  for  any  reason  rendered  59;  Bacon  v.  Boston,  3  Cu^.  (Mass.) 
dangerous  for  travel,  and  the  city  has  174,  relating  to  width  of  sidewalk, 
notice  thereof  in  due  time,  and  such  and   distinguished   from    Howard   v. 


2974  MUNICIPAL  CORPORATIONB  §  1699 

of  repair,  the  public  have  a  temporary  right  to  go  on  the  adjoining 
land  for  the  purpose  of  travel.^  So  sidewalks  and  street-crossings 
are  constructed  for  the  use  of  foot-passengers;  but  if  these  hap- 
pen to  be  obstructed,  or  to  be  in  such  a  dangerous  condition  as  to 
deter  an  ordinarily  prudent  man  from  using  them,  then  one  may 
walk  elsewhere.  If  he  does  so  however  without  suflScient  reason, 
and  is  injured,  his  injury  cannot  be  imputed  to  the  negligence  of 
the  city.^ 

North  Bridgewater,  16  Pick.  (Maas.)  27;  Dallaa  v,  Moore  (Tex.  Civ.  App.), 
189;     Smith    v.    Wendell,    7    Cuah.   74  S.  W.  Rep.  95. 
(Maaa.)    498;    Kellogg  v.  Northamp-       '  O'Laughlm  v.  Dubuque,  42  Iowa, 
ton,    4    Gray    (Mass.),    65,    8    Gray   539;  Scranton  o.  Hill,  102  Pa.  St.  378; 
(Mass.),  504;   Mochler  v.  Shaftabury,  Zettler  v.  Atlanta,  66  Ga.  195;  AUiae 
46  Vt.  580.    Whether  vride  enough  to  v.  Le  Mara,  71  Iowa,  654.    A  city  is 
be  safe  is  for  the  jury;  so,  whether  it  not  bound  to  provide  approaches  from 
should  be  made  safe  and  convenient  private   property  to  its  streets,  dot 
its  whole  width.     Johnson  v.  White-  liable  for  injuries  c&used  by  its  failure 
field,  18  Me.  286;   Aldrich  v.  Pelham,   to   guard  such   approaches.     Goodin 
1  Gray  (Mass.),  510;  Savage  v.  Bangor,  v.  Dcb   Moines,  55  Iowa,   67,  where 
40  Me.  176;  Craig  v,  Sedalia.  63  Mo.   plaintiff   fell   from    private   property 
417:   Perkins  v.  Fayette,  68  Me.  152;  into  a  street  which  had  been  recently 
Dickinson  v.  Maine  Tel.  Co.,  46  Me.  excavated.    Where  a  street  was  fenced 
483;  Morse  v.  Belfast,  77  Me.  44;  see  up  by  the  city  after  over  twenty  years' 
also  Brown  t;.  Glasgow,  57  Mo.  156,  use,  and  the  plaintiff  was  compelled 
157;     Monongahela  City   v.   Fischer,   to  go  round  by  reason  of  the  fence,  it 
111  Pa.  St.  9;    Scranton  v.  Hill,  102  was  held  that  he  was  specially  dam- 
Pa.  St.  378;    Keyes  v.  Marcellus,  50  aged  and  the  city  liable  to  him  m  dam- 
Mich.  439;    Durant  v.  Palmer,  29  N.   ages.    Beaudean  v.  Cape  Girardeau,  71 
J.  L.  544.     If  a  street  is  opened  for  Mo.  392.    In  Massachusetts  an  injury 
travel  throughout  its  entire  width,  it  received  by  traveller  outncie  o/ <Ac  roaa, 
is  the  duty  of  the  city  to  keep  the  en-  though  the  road  itself  was  dan|cerou8, 
tire  width  in  a  reasonably  safe  con-  is  not  within  the  statute,  of  which  the 
dition.      Stafford    v.    Oskaloosa,    57  words  are  "injury  by  reason  of  any 
Iowa,  748.    Compare  Fulliam  v.  Mus-  defect"  in  thehi^way.    (Ante.  §  1691, 
catinc,  70  Iowa,  436;   Crystal  v.  Des  note.)    Tisdale  v.  Norton,  8  Met.  388. 
Moines,  65  Iowa,  502.    Infra^  §  1707,   Nor  ordinarilv  actionable.     Sparhawk 
note.    Shearm.  &  Red.  Neg.  (4th  ed.)   v.  Salem,  1  Allen,  30.    The  doctrine  in 
§§351,  352,  and  cases;  2  Thomps.  Neg.   Massachusetts  is,  that  the  damage,  in 
766,  and  cases.     Irifra,  §  1702.     The  order  to  be  actionable,  must  be  ooca- 
obligation  to  keep  in  repair  is  onlv  as  sioned  by  causes  entirely  within  the 
"against  such  accidents  as  are  likely  hi^way.    Richards  p.  Eiificld,  13Gray 
to,  and  actually  do"  occur  in  using  a   (Mass.),  344,  346,  per  BigdoWy  J.,  cif- 
highway   for   the   purpose   of   travel,  ing  and  following  Rowelf  v.  Lowell,  7 
Sykes  v.  Pawlet,  43  Vt.  446.  Gray,  100.    See  also  Keith  v,  Easton,  2 

Liability  for  Latent  Defects.  Allen,  552:  Baltimore  r.  Branman,  14 
Prindle  v.  Fletcher.  39  Vt.  255,  257.  Md.  227;  Bassettp.St.  Joseph,53  Mo. 
Cited  with  approval,  24  Wis.  342.  See  290,  301,  a  well-considered  case;  Stone 
26  Wis.  56;  Powell  v.  Bowen,  92  111.  ».  Attleborough,  140  Mass.  328;  Stock- 
App.  453;  Mattoon  v.  Worland,  97  well  v,  Mtchburg,  110  Mass.  305; 
III.  App.  13;  Matthews  v.  Toledo,  21  Sullivan  v.  Boston,  126  Mass.  540; 
Ohio  Cu-.  Ct.  R.  69.  Lowe  v.  Clinton,  136  Mass.  24;  Aston 

*  Carrick  v.  Johnston,  26  Up.  Can.  v,  Newton,  134  Mass.  507;  AugusU 
Q.  B.  65.  But  see  Arnold  V.  Holbrook,  v,  Tharpe,  113  Ga.  152;  Morehouse 
L.  R.  8  Q.  B.  96.  Right  to  go  extra  v.  Dixon.  39  111.  App.  107;  Mt.  Carmel 
warn,  Campbell  v.  Race,  7  Cush.  v,  Guthndge,  52  111.  App.  632;  Tembv 
(Mass.)  408.  410,  and  cases.  Reed  v,  v,  Ishpeming,  140  Mich.  146;  Rmj^eJ- 
Schuylkill  Haven,  22   Pa.  Super.  Ct.  stein  v,  San  Antonio  (Tex.  Civ.  App.), 
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§  1700  (1009).  Defeetive  Streets;  User  of  Land  as  Street;  Estoppel. 
—  There  have  been  many  cases  where  the  injury  has  occurred  upon 
property  vsed  as  a  highway  or  street  which  has  never  been  legally  laid 
out  or  dedicated  as  such,  and  the  municipality  has  sought  to  defend 
upon  this  ground.  But  where  the  corporation  has  treated  a  piece 
of  land  within  the  limits  of  the  municipality  as  a  public  street, 
taking  charge  of  it,  as  such,  it  is  chargeable  with  the  same  duties 
as  though  it  were  legally  laid  out;  and  it  is  liable  for  damages  by 
reason  of  neglect  to  keep  the  same  in  safe  condition  for  travel. 
It  is,  under  such  circumstances,  estopped  to  claim  that  it  is  not  a 
legal  highway;  and  it  is  affected  with  the  consequences  of  the 
knowledge  and  acts  of  its  officers  and  agents.^ 

21  S.  W.  Rep.  634;  Dallas  t;.  Moore  Branch,  81  Mich.  544;  Face  v.  Ionia, 
(Tex.  Qv.  App.),  74  S.  W.  Rep.  95;  90  Mich.  104;  Will  v.  Mendon,  108 
Brabon  v.  Seattle,  29  Wash.  6.  Mich.  251;  Belyea  v.  Port  Huron,  136 

^  Coates  V.  Canaan,  51  Vt.  131;  Mich.  504;  Graham  v.  Albert  Lea, 
James  v.  Portage  City,  48  Wis.  677;  48  Minn.  201;  Maus  t^.  Springfield, 
Kitredge  v.  Muwaukee,  20  Wis.  46;  101  Mo.  613;  Meiners  v.  St.  Louis,  130 
Weisenbcrg  v.  Appleton,  26  Wis.  56;  Mo.  274;  Downend  v.  Kansas  City,  156 
Harper  v.  Milwaukee,  30  Wis.  365;  Mo.  60;  Walker  v.  Point  Pleasant,  49 
Colby  V.  Beaver  Dam,  34  Wis.  285;  Mo.  App.  244;  Schenck  v.  Butler,  50 
Prideaux  v.  Mineral  Pointy  43  Wis.  513;  Mo.  App.  106;  Golden  v.  Clinton,  54 
Sewellv.  Cohoes,  75N.  Y.45;  Todd  w.  Mo.  App.  100;  Gamctt  v.  Slater,  56 
Troy,  61  N.  Y.  506;  Conrad  t;.  Ithaca,  Mo.  App.  207;  Boyd  v.  Springfield, 
16  N.  Y.  158;  Weet  v.  Brockport.,  16  62  Mo.  App.  456;  Hill  v.  Sedalia,  64 
N.  Y.  161;  Hyatt  v.  Rondout  Trs.,  Mo.  App.  494;  Rusher  v.  Aurora,  71 
44  Barb.  385;  Houfe  v.  Fulton,  34  Mo.  App.  418;  Holding  t*.  St.  Joseph, 
Wis.  608;  Stark  v.  Lancaster,  57  N.  H.  92  Mo.  App.  143  ;0'Malleyt;.  Lexington, 
88;  Aurora  v.  Colshire,  55  Ind.  484;  99  Mo.  App.  695;  May  v.  Anaconda, 
Phelps  V,  Mankato,  23  Minn.  277;  26  Mont.  140;  Chadron  v.  Glover, 
Manderschid  v.  Duouque,  25  Iowa,  43  Neb.  732;  South  Omaha  v.  Powell, 
108;  Matthews  v.  Barraboo,  39  Wis.  50  Neb.  798;  CoUett  v.  New  York, 
674;  Johnson  v.  Milwaukee,  46  Wis.  51  N.  Y.  App.  Div.  394;  Dennis  v. 
568;  Kelly  v.  Fond  du  Lac,  31  Wis.  Elmira  Heights,  59  N.  Y.  App.  Div. 
179;  Seward  v.  Milford,  21  Wis.  485;  404;  McCormick  v.  Amsterdam,  63 
Gallagher  v.  St.  Paul,  28  Fed.  Rep.  305:  Hun  (N.  Y.).  632, 18  N.  Y.  Supp.  272; 
Potteri;.  Castleton.  53  Vt.  435;  Seward  May  v.  Brooklyn,  19  N.  Y.  Supp.  670; 
V.  Wilmington,  2  Marv.  (DeL)  189;  Greenberg  v.  mngston,  67  Hun  (N.  Y.), 
Dccaturw.Besten.  169  111.  340;  Chicago  653;  Neal  v.  Marion,  129  N.  Car.  345; 
v.  Baker,  195  111.  54;  Roodhouse  v,  Toledo  v.  Nit z,  23  Ohio  Cir.  Ct.  R.  350; 
Christian,  55  111.  App.  107;  Mt.  Mor-  Musick  v.  Latrobe,  184  Pa.  St.  375; 
ris  V.  Kanode,  98  111.  App.  373;  Frank-  Wall  v.  Pittsburg,  205  Pa.  48;  Still  v. 


fort  V.  Coleman,  19  Ind.  App.  368 
Huntington  v,  McClurg,  22  Ind.  App 
261 ;  Byerly  v,  Anamosa,  79  Iowa,  204 
Harrison  v.  Ajrrshire,  123  Iowa,  528 
Lamb  v.  Cedar  Rapids,  108  Iowa,  629 
Brown  v.  Chillicothe,  122  Iowa,  640 
Atchison  v.   Mayhood,  69  Kan.  672 


Houston,  27  Tex.  Civ.  App.  447;  Wm- 
chester  v.  Carroll,  99  Va.  727;  New- 
port News  V.  Scott's  Adm'r,  103  Va. 
794;  Taake  v.  Seattle,  16  Wash.  90; 
Prather  v.  Spokane,  29  Wash.  549; 
McKnight  v.  Seattle,  39  Wash.  516; 
Hanley  t;.  Huntington,  37  W.  Va.  578. 


Topeka  v.  Cook,  72  Kan.  595;  Madi-  But  see  Crawfordf  v.  Griffin,  113  Ga. 

sonville  v.  Pemberton's  Adm'r  (Kv.)»  562;  Horev  v.  Haverstraw,  124  N.  Y. 

75  S.  W.  Rep.  229;  Bromley  v.  Bodikin  273;     Millikin   v.    BowHng   Green,    9 

(Ky.),  77S.  W.  Rep.  696;iiutchings».  Ohio  Cir.   Ct.   R.   493;    Wilfiams  v. 

SuUivan,  90  Me.  131;    Ogle  v.  Cum-  Nashville,    106    Tenn.    633.      Closed 

berland,  90  Md.  59;   D'Amico  v.  Bo»-  street  need  not  be  kept  safe  for  travel, 

ton,  176  Mass.  599;    O'Neil  t;.  West  Jones  t;.  Collins,  177  Mass.  444;  Cart- 
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§  1701  (1010).  Ughtdng  Streets,  as  eonnaeted  with  Defects  therein. 
—  A  corporation  which  by  its  charter  has  the  power  to  lay  out,  im- 
prove, light,  and  keep  its  streets  in  order,  is  liable  in  damages  at  the 
suit  of  an  individual  who  sustains  injuries  by  reason  of  the  neglect 
of  such  corporation  to  keep  its  streets  in  a  safe  condition.^  The 
grant  of  power  in  the  charter  of  a  city  to  the  council  to  lay  out 
streets,  is  a  grant  to  the  corporation,  and  is  of  such  a  character  as 
to  prevent  its  exercise  by  any  other  person  or  body.*  A  city  b 
under  no  obligation  to  light  its  streets  with  lamps,  and  simply 
neglecting  to  light  the  streets  is  not  a  ground  of  liability.'  But 
where  it  assumes  to  light  a  street,  and  does  it  so  negligently  that 
a  person  is  injured  in  consequence  by  falling  into  an  excavation  in 
the  night-time,  the  character  of  the  light  may  be  shown  as  a  circum- 
stance to  establish  negligence.*    A  person  employed  and  paid  by 

Wright  V.  Belmont,  58  Wis.  370;  Davis  dent  to  make  the  town  liable,  under  a 
V.  Fulton,  52  Wis.  657;  Cronin  v.  Del-  statute,  for  injuries  susUdnedby  reason 
avan,  50  Wis.  375;  Estelle  v.  Lake  of  its  negligence  in  failing  to  keep  the 
Crystal,  27  Minn.  243  (a  platform,  road  in  proper  repair,  hrory  v.  Deer- 
erected  by  a  private  person,  used  by  park,  116  N.  Y.  476;  infra,  §  1704, 
the  public  as  a  part  of  the  street  with  note. 

the  knowledge  of  the  municipal  author-  But  the  principle  stated  in  the  text 
ities).  does  not  apply  wnere  a  bridge  and  its 

By  merely  permiUing  the  public  to  approaches  belong  to  the  State  as  part 
use  a  sidewalk  which  is  not  within  of  its  public  works,  for  in  such  case  the 
the  limits  of  a  recognized  street,  a  city  city  has  no  right  to  enter  upon  or  n- 
will  not  render  itseu  Uable  for  mjuries  pair  the  same,  and  hence  it  is  not  liable 
sustained  by  reason  of  its  defective  for  an  injuiy  caused  thereby  to  a 
condition.  Bishop  v,  Centralia,  49  traveller,  although  used  by  the  public 
Wis.  669;  Le^ett  v.  Watertown,  93  as  a  hi^way,  with  the  acc^uiescence 
N.  Y.  App.  Div.  80.  Where  a  city  in  of  the  State.  Where  there  is  no  duty 
enclosing  a  common  placed  the  fence  and  no  power  there  can  be  no  liability. 
BO  that  a  strip  remained  along  a  public  Carpenter  v.  Cohoes,  81  N.  Y.  21; 
street,  such  strip  being  afterwards  Veeder  v.  Little  Falls,  100  N.  Y.  343; 
paved  and  used  as  a  sidewalk  for  more  Brusso  v.  Buffalo,  90  N.  Y.  679. 
than  twenty  years,  it  was  held,  in  an  ^  Nobler.  Richmond, 31  Gratt.  (Va.) 
action  for  an  mjury  caused  by  a  defect  271 ;  followed.  Clark  v.  Richoiond, 
in  it,  that  it  had  become  by  prescrip-  83  Va.  355;  Gordon  v.  Richmond,  S3 
tion  a  part  of  the  street,  for  defects  m  Va.  436:  Barnes  v.  District  of  Colum- 
which  the  city  was  liable.  Veale  v.  bia,  91  U.  S.  540.  See  cases  cited  infra. 
Boston,  135  Mass.  187.  A  villajf^e  in  *  lb.,  cases  supra. 
Illinois  was  held  liable  for  injuries  *  Randall  v.  Eastern  R.  R.,  106 
sustained  on  a  sidewalk  built  and  Mass.  276;  Gaskins  v.  Atlanta,  73  Ga. 
maintained  by  it  upon  private  property  746;  Lyon  v.  Cambridge,  136  Mass. 
within  its  limits.  Maffrud€r,J.:  "Hav-  419;  Wolf  ».  District  of  Columbia,  21 
ing  assumed  to  perform  the  same  duty  App.  D.  C.  464;  Oliver  v.  Denver,  13 
in  regard  to  it  as  though  it  was  a  part  Colo.  App.  345;  Da3rtona  v.  Edson, 
of  one  of  the  streets,  they  were  bound  46  Fla.  463;  Chicago  v.  Apel,  50  III. 
to  use  the  same  degree  oi  vigilance  as  App.  132;  Vincennes  v.  Thuis,  28  Ind. 
they  exercised  in  reference  to  other  App.  523;  Vincennes  v.  Spees,  35  Ind. 
sidewalks  within  the  limits  of  the  cor-  App.  389;  McHugh  v.  St.  Paul,  67 
poration,"  citing  text.  Village  of  Minn.  441;  Canavan  v.  Oil  City,  183 
Mansfield  v.  Moore,  124  111.  133.  The  Pa.  St.  611;  Bohl  v.  Dell  Rapids,  15 
use  of  a  road  for  many  years  for  public  S.  Dak.  619;  Collier  v.  Ft.  Smith, 
travel  and  its  recogmtion  by  town  73  Ark.  447. 
officers  as  a  highway  were  held  suffi-        *  Freepcurt  v.   Isbell,   83   Dl.  440. 
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one  who  has  contracted  ^  light  and  take  care  of  street-lamps  is 
not  a  servant  or  agent  of  the  corporation,  and  if,  while  engaged  in 
his  work,  he  suffers  an  injury  from  an  actionable  defect  in  a  high- 
way, he  can  maintain  an  action  therefor  against  the  corporation, 
if  free  from  contributory  negligence.^ 

§  1702  (1011).  Defects  and  Obstruotioiui  calculated  to  fHghten 
AnixnalB.  —  For  an  object  in  a  public  street  calculated  to  frighten 
horses  ordinarily  gentle,  and  which  causes  an  accident  resulting 
in  an  injury,  municipal  corporations  have  been  held  liable,  if  they 
have  been  guilty  of  negligence  in  allowing  it  to  remain  for  an  un- 
reasonable time.  The  decisions  to  this  effect  generally  rest  upon 
statutory  provisions  and  involve  a  construction  thereof.  But  such 
objects  may  come  within  the  notion  of  a  public  nuisance,  which  it 
is  the  duty  of  the  municipality  to  remove  as  inctdent  to  its  duty  to 
keep  its  streets  in  a  safe  condition,  for  failure  to  discharge  which  it 
may  be  liable  to  any  one  specially  injured  thereby.^  Where  there 
is  a  defect  or  object  in  a  street  which  is  calculated  to  frighten 
horses  and  an  injury  occurs  by  reason  thereof  without  the  fault  of 
the  driver,  the  corporation,  if  it  has  been  negligent  in  respect 
thereof,  is  liable; '  but  objects  outside  the  travelled  way,  and  not 

See  also  Butler  v.  Bangor,  67  Me.  388.  Mo.  App.  572.  In  the  absence  of  ex- 
DavouBt  V.  Alameda,  149  Cal.  69;  press  legislative  authority  a  city  cannot 
Columbusv.  Sim8.94Ga.  483;  Chicago  lawfully  grant  to  a  street  raUuxiy 
V.  McDonald,  57  111.  App.  250:  Schmidt  company  Uie  right  to  operate  a  "steam 
V.  Chicago,  107  111.  App.  64;  Baltimore  motor  along  its  streets,  and  if  it  does  so 
City  V.  Beck,  96  Ma.  183;  Dickinson  it  may  be  liable  for  injuries  sustidned 
V.  Boston,  188  Mass.  595;  Van  Wie  by  a  traveller  on  the  street  whose 
V.  Mt.  Vernon,  26  N.  Y.  App.  Div.  team  is  frightened  by  the  steam 
330;  Winchester  v.  Carroll,  99  Va.  motor.  Stanley  v.  Davenport,  54 
727.  But  see  Wolf  v.  District  of  Colum-  Iowa,  463,  citing  text.  ArUSf  §  1248, 
bia,  21  App.  D.  C.  464;  McFeeters  note.  Turner  v.  Buchanan,  82  Ind. 
V.  New  York,  102  N.  Y.  App.  Div.  147.  See  supra,  §  1630,  and  note; 
32.  2  Thomps.  Neg.  778;  Cooley,  Torts, 

1  Eaton  V.  Wobum,  127  Mass.  270;  617;  District  of  Columbia  v.  Moul- 
8.  p.  Kimball  v.  Cushman,  103  Mass.  ton,  182  U.  S.  577;  McMulkm  v. 
194;  Johnson  v.  Boston,  118  Mass.  44.   Chicago,  92  111.  App.  331;    Elgin  v. 

*  Chicago  V.  Hoy,  75  111.  530;  Mo-  Thompson,  98  111.  App.  358:  Butman 
Kee  V,  Bidwell,  74  Fa.  St.  218;  Crissey  v.  Newton,  179  Mass.  1-  Halstead  v. 
V.  Hestonville  M.  &  F.  Pass.  Ry.  Co.,  Warsaw,  43  N.  Y.  App.  Div.  39;  Hof- 
75  Pa.  St.  83;  Fritsch  v.  Allegheny,  fart  v.  West  Turin,  90  N.  Y.  App. 
91  Pa.  St.  226;  Rushville  v.  Adams,  Div.  348;  Ouverson  v.  Grafton,  5  N. 
107  Ind.  475;  Crawfordsville  v.  Smith,  Dak.  281;  Nocks  v.  Whiting,  126  Iowa, 
79  Ind.  308;  Bennett  v.  Fifield,  13  405.  Steam  roller  in  use  no  obstruc- 
R.  I.  139.    Infra,  §  1705.  tion.    Lane  v.  Lewiston,  91  Me.  292. 

*  Cushing  V.  Bedford  (bright  red-  The  following  may  he  mentioned  as 
colored  drinking-troughs),  125  Mass.  a  few  from  the  many  cases  mostly  but 
526.  A  city  held  not  to  be  liable  for  not  wholly  arising  under  the  New 
damages  resulting  from  a  horse  becom-  England  statutes  (ante,  §  1691,  note), 
ing  fnghtcned  at  an  implement  run  as  to  what  have  been  held  to  be  par- 
by  steam,  to  repair  a  street,  and  with-  ticular  defects  or  obstructions,  A  pUe 
out  negligence.    Sparr  v,  St.  Louis,  4  of  stones,    Bigelow  v.  Weston,  3  Pick. 
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near  enough  to  the  line  of  public  travel  to  interfere  with  or  in- 
commode travellers,  are  not  defects  in  the  highway.*     It  is  not 

(Mass.)  267;  Smith  v.  Wendell,  7  repidr"  of  streets.  Davis  v.  Bangor, 
Cush.  (Mass.)  498;   KeUora;  v.  North-  42  Me.  522. 

ampton,  4  Gray,  65;  Foreman  v.  Any  ol^eet  upon  or  near  the  travelled 
Canterbury,  L.  R.  6  Q.  B.  214.  A  way,  which  in  its  nature  is  calculated 
rock.  Cam  v.  Ellsworth,  65  Me.  547.  to  frighten  horses  of  ordinary  genilenesSf 
Sticks  of  timberf  logs.  &c.  Castor  v,  may  be  heldj  under  some  circumstances, 
Uxbridge,  39  Up.  (Jan.  Q.  B.  113;  to  constitute  a  defect  in  the  rcay  ilsdf. 
Springer  v.  Bowdoinham,  7  Me.  442;  Morsev.  Richmond,  41  Vt.  435;  Cham- 
Snow  V.  Adams,  1  dhish.  (Mass.)  443;  berlain  r.  Enfield,  43  N.  H.  356; 
Johnson  v.  Whitefield,  18  Me.  286;  Wmship  v.  Enfield,  42  N.  H.  197; 
Davis  V.  Bangor,  42  Me.  522;  Gorham  Lund  v,  Tyngsboro',  11  dhish.  (Mass.) 
V.  Coopcrstown,  59  N.  Y.  660.  A  tent.  563;  Dimock  v.  Suffield,  30  Comi. 
Ayer  v.  Norwich,  39  Conn.  376.  A  129;  Hewison  v.  New  Haven,  34  Conn. 
portable  furnace.  Rushville  v.  Adams,  136.  But  see  Horton  v.  Taunton,  97 
107  Ind.  475.  Pile  of  lumber.  North  Mass.  266;  Kingsbury  9.  Dedham,  13 
Manheim  v.  Arnold,  119  Pa.  St.  380.  Allen  (Mass.),  186;  Cook  v.  Charles- 
Sleam  thresher.  Burrell  Township  v,  town,  lb.  190,  note;  Keith  t;.  Easton, 
Uncapher,  117  Pa.  St.  353. /Steam  motor.  2  Allen  (Mass.),  552.  Sec  also  C!k)rbv  p. 
Stanley  v.  Davenport,  54  Iowa,  463;  Hill,  4  C.B.n.s.  556;  Pickhardr.  Smith, 
antCy  §  1248,  note.  A  steam  rcUer  and  10  C.  B.  n.  s.  470;  Tarry  v.  Ashton, 
engine.  Young  v.  New  Haven,  39  L.  R.  1  Q.  B.  Div.  314;  Soule  t;.  Grand 
Onn.  435.  Pole.  Mochler  v.  Shafts-  Trunk  R.  Co.,  21  Up.  Can.  C.  P.  30S; 
borough,  46  Vt.  580;  Turner  v.  Buch-  Vara.  v.  Grand  Trunk  R.  Co.,  23  Up. 
anan,  82  Ind.  147.  Bui  not  a  broken-  Can.C.  P.  143^rawfordsviUe  v.  Smith, 
down  wagon.  Rounds  v.  Stratford,  26  79  Ind.  308.  The  onus  is  on  the  plain- 
Up.  Can.  C.  P.  11.  Posts.  Soule  v.  tiff  to  give  affirmative  evidence  of 
Grand  Trunk  R.  (Ik>.,  21  Up.  Can.  C.  negligence.  Lester  v.  Pittsford,  7  Vt. 
P.  308;  (Ik>gg8wcll  v.  Lexington,  4  158;  Perin ».  (Doncord  R.  Co.,  44  N.  H. 
Cush.  (Mass.)  307.  But  see  McComber  223.  Evidence  to  show  that  other 
V.  Taunton,  100  Mass.  255.  See,  fur-  horses  besides  the  plaintiff's  were 
ther,  Ray  v.  Manchester,  46  N.  H.  frightened  at  the  object  is  admissible. 
59.  Holes  or  excavations.  Reed  v.  Darling  t;.  WestmoreUmd,  52  N.  H. 
Northficld,  13  Pick.  (Mass.)  94;  Con-  401.  The  jury  are  not  to  infer  a  drfect 
greve  v.  Morgan,  5  Duer  (N.  Y.),  495;  on  the  highway  at  a  particular  time  and 
Doherty  v.  Waltham.  4  Gray  (Mass.),  place  merely  from  the  fact  that  an  invtry 
596;  Willard  v.  Newbury,  22  Vt.  458;  was  sustained  at  that  time  and  plaoe. 
Batty  V.  Duxbury,  24  Vt.  155;  Mur-  Church  v.  Cherryfield,  33  Me.  460; 
phy  V.  Gloucester,  105  Mass.  470;  Sherman  v.  Kortri^t,  52  Barb.  (N.  Y.) 
Ghenn  v.  Provincetown,  76.  313.  267;  (Ik>Uins  v.  Dorchester,  6  (}ush. 
Loose  planks  J  projections ,  or  other  in*  (Mass.)  396;  Packard  v.  New  Bedford, 
equalities  of  surface.  Irwin  v.  Bradford,  9  Allen  (Mass.),  200;  Calkins  v.  Hart- 
22  Up.  Can.  C.  P.  19,  421;  Hall  v.  ford,  33  Conn.  57.  But  see  Kearney 
Manchester,  40  N.  H.  410;  Winn  v.  v.  liOndon,  B.  &  S.  C.  Rv.  Co.,  L.  R. 
Lowell,  1  Allen.  177;  Raymond  v.  5Q.  B.  411;  Feital  r.  Middlesex  R.  R. 
Lowell,  6  Cush.  (Mass.)  524;  Hubbard  Co.,  109  Mass.  398;  Mullen  v.  St. 
V.  Concord,  35  N.  H.  52;  Smith  v.  Johns,  57  N.Y.  567;  Harrison's  Munic. 
Wendell,  7  Cush.  (Mass.)  498.  An  Manual  (5th  ed.),  480  ei  sc^.;  Biggar's 
ash  pile.  Ring  t;.  Ck)hoes,  77  N.  Y.  83.  Munic.  Man.  (Canada,  1900)  824  et 
Machinery  left  on  roadside.     Bennett  seq. 

V.  Lovell,  12  R.  I.  166.  As  to  rope  *  Farrell  v.  Oldtown,  69  Me.  72; 
extended  across  the  street  being  an  ob-  Bartlettt;.Kitterv,68Me.358:  Rounds 
struction  or  defect.  French  v.  Bruns-  v.  Stratford,  26" Up.  Can.  C.  P.  11; 
wick,  21  Me.  29.  But  see  Barber  v.  Nichols  v.  Athens,  66  Me.  402.  Thus 
Roxbury,  11  Allen  (Mass.),  318,  that  where  the  wrought  part  of  a  hidiway 
it  is  not.  ** Obstructions"  or  want  of  was  sufficiently  smooth  and  wide  for 
repairsj  defined  by  Bartlett,  J.  Ray  v.  safe  transit,  a  traveller's  horse,  meeting 
Manchester,  46  N.  H.  59.  Loaded  cows  with  boards  on  their  horns,  be- 
wsLgouB  standing  on  a  street  under  care  came  frightened  and  ran  the  wagon 
of  a  driver  not  a  ''defect  or  want  of  against  a  blasted  rock  lying  outside 
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requisite,  as  we  have  already  seen,  that  a  highway,  in  its  whole 
width  as  located,  should  be  fitted  for  travel.  It  is  sufficient  if 
it  be  of  suitable  width,  and  in  good  condition  for  the  needs  of  the 
public.^ 

§  1703  (1011  a).  Ezhibition8  and  Displays  in  PubUc  Streets;  Li- 
censes and  Permits  tlieref or.  —  Under  the  principle  which  has 
already  been  referred  to  *  that  no  liability  attaches  to  a  municipal 
corporation  for  its  failure  to  enact  ordinances  for  the  safety  of 
the  public,  or  for  the  failure  of  its  officers  to  perform  police  duties, 
it  has  been  held  that  a  city  is  not  under  any  liability  to  a  person 
who  is  injured  by  a  discharge  of  fireworks  or  any  other  display  or 
exhibition  in  the  public  streets  conducted  by  individuals  without 
any  authority  or  permit  or  express  license  from  the  municipality,* 

the  wrought  part,  but  inside  the  high-  594.    The  case  just  cit«d  was  decided 

way  limit,  it  was  held  that  the  town  on  demurrer  to  the  declaration,  which 

was  not  liable  for  the  consequent  in-  in  substance  alleged  that  the  city,  by 

jury    to    the    traveller.      Perkins    v.  its  clerk,  duly  authorized,  contracted 

Fayette,  68  Me.  152,  approving  Moul-  with  the  owners  of  an  animal  known 

tont;.  Sanford,  51  Me.  127;  s.  p.  Rock-  as  the  ''Sacred  Ox,"  authorizing  them 

ford  V.  Tripp,  83  111.  247;    Marble  v.  to  erect  a  booth  on  Market  ^uarc, 

Worcester.  4  Uray  (Mass.),  395.    Ck)m-  and  to  occupy  the  highway  for  the 

pare    Blake    v.    Newfield,    76.    365;  use  and  exhibition  of  the  animal  for 

Shcarm.  &  Red.  Neg.  (4th  ed.)  §§  350,  the  consideration  of  $2.50  a  day;  that 

351,  and  cases;   2  Thomps.  Neg.  766,  the  mayor  and  aldermen  of  the  city, 

and  cases.  by  the  city  ordinances,  are  authorizea 

^  SuprCf    §    1699;     poatj    §    1707;  to  grant  permission  to  maintain  tents 

Farrcll  v.  Oldtown,  69  Me.  72;    Per-  ana  booths  in  public  places  and  upon 

kins  V.  Fayette,  68  Me.  152;  Seeley  ».  the  public  highways  for  the  purpose 

Litchfield,  49  Conn.   134;    Jordan  v.  of  exhibition,  and  are  authonzca  to 

New  York,  26  N.  Y.  Misc.  53;  Shcarm.  lease  and  grant  permission  to  use  the 

&  Red.  Neg.  (4th  ed.)  §  352.    A  new  same;    that  the  ox  was  also  of  an 

side  line  or  concession  line,  opened  in  a  uncouth  and  strange  shape  and  appear- 

township  thinly  scattered,  could  scarely  ance,  and  was  caparisoned  in  a  gaudy 

be  expected  to  be  found  in  as  perfect  and  strange  manner,  so  that  he  was 

a  condition  as  an  old  highway  in  a  an   object   of   terror   to   horses   and 

well-settled  township.  Coll^ckt;.  Brant-  cattle;    that  the   plaintiff's  cart  and 

ford,  21  Up.  Can.  Q.  B.  276;   Queen  horse  were  lawfully  travelling  along 

V.  Epsom  Union  Guard.,  8  L.  T.  n.  s.  Merrimac  Street,  the  horse  bemg  well 

383;    O'Connor  v.  Otonabee  Tp.,  35  broken  and  kind  and  being  driven  by  a 

Up.  Can.  Q.  B.  73.  safe  and  experienced  driver,  who  exer- 

*  Ante,  §§   1626-1629.     As  to  the  cised  due  caution,  and  near  Market 

power  of  the  cit^  to  permit  displays  Square  met  the  ox,  which  was  being 

and  exhibitions  m  the  public  streets,  led  back  and  forth  on  the  highway  for 

see  ante.  §  1174.  his  usual  and  necessary  exercise,  and 

»  Ball  V.  Woodbine,  61  Iowa,  83;  that  the  horse  was  frightened  by  the 

Robinsonv.  Greemnlle,  420hioSt.  625;  odor    and    frightful    appearance    and 

Norristown  v.  Fitzpatrick,  94  Pa.  121 ;  caparison  of  the  ox,  and  ran  and  over- 

O'Rourke  v.  Sioux  Falls,  4  S.  Dak.  47.  turned  the  cart,  damaging  it  so  that 

In  MassachuseUs,  a  city  was,  under  it   was   substantially   destroyed,    and 

the  circumstances  of  the  case,  held  not  seriously    injuring    the    horse.    The 

to  be  liable  for  an  injury  caused  by  a  defendant   demuircd.    The   demurrer 

horse  taking  fright  from  an  exhibition  was  sustained,  on  the  ground  that  at 

of  an  aninial  Imown  as  the  ''Sacred  the  time  of  the  accident  the  ox  was 

Ox."    Cole  V.  Newburyport,  129  Mass.  not  in  the  place  for  the  use  of  which 
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and  in  some  jurisdictions  no  liability  attaclu 
although  it  may  by  ordinance  or  otherwise  h 
pennis^on  for  the  display  in  the  public  street 

the  dty  received  oompensation,  nor  in  celebration, 
chai^  of  any  agent  of  the  diy,  and  Bcatt«red  b^ 
the  city  wtu  not  reBponaible  for  the  and  pluutit 
fright  while  both  animals  were  travel-  were  broken 
ling  along  the  highway.  Sheaim.  ft  dty  was  not 
R^.  Hex.  (4th  ed.)  M  263,  358;  2  mouth,  118  1 
Tbompe.  Neg.  778.  "The  cily  ia 

In  Michigan,  where  there  is  no  licenHcee')  ae 
liability  on  uie  pait  of  a  municipahty  that  it  was  ii 
for  tort  in  connection  with  the  mun-  is  quite  well 
tenance  of  the  streets  in  the  absence  corporation  i 
of  a  statutory  provision  therefor,  it  of  ite  Ucensei 
was  held  that  the  statute  requiring  they  were  a 
municipal  corporations  to  keep  their  act  dangeroi 
streets  in  a  condition  reasonably  safe  Dunlap,  11. 
and  St  for  travel  did  not  render  a  Sullivan,  11 
village  liable  for  personal  injuries  by  Curran.  64  I 
permitting  bane-raeiny  on  a  tireet  wbi<Ji  In  AfoMOi 
was  in  proper  condition  and  safe  for  that  a  city 
travel.  McCarthy  v.  Muniaing,  136  the  authorit' 
Mich.  622.  that  the  dty 

'  Flfield  V.  Phcenix,  4  Arii.  283;  money  for  an 
Bartlett  v.  Clarksburg,  45  W.  Va.  393.    a  holiday,  ex< 

A  city  had  passed  an  ordinance  amusement  c 
which  permitted  coasting  on  certain  in  an  action 
ttreeti.  It  was  held  that  the  city  waa  sonal  injuriei 
not  liable  for  injury  sustained  by  a  of  servants  f 
traveller  as  a  result  of  the  coasting.  Aretoorkt  for 
The  court  s^d  that  coasting  on  a  bration.  Hi 
public  street  was  not  necea^rily  a  171.  The  o 
public  nuisance;  and,  as  under  some  fell  within 
circumstances,  it  would  be  proper  to  Boston,  122 
allow  it,  it  was  discretionary  with  the  supra.  J  1642 
council  to  determine  whethCT  it  should  of  a  noliday 
be  permitted,  and  the  city  was  not  city  exclusii 
liable  under  the  rule  whicn  exempts  amusement, 
the  city  from  liability  for  the  exercise  etmction  of 
of  legislative  discretion.  Burford  v.  authority  of 
Grand  Rapids,  53  Mich.  98.  A  city  to,  which  w( 
by  ordinance  appointed  agents  and  oLke,  did  not 
made  contracts  for  a  Fourth  of  July  damages.  I 
celebration.  As  a  part  of  the  cel&-  frightened  w 
bration  five  or  wx  unbroken  horaes  the  street  bj 
were  raiwd  on  the  public  streets  and  the  city  comm 
in  consequence  plamtiff  was  injured,  by  the  city 
It  was  held  that  the  use  of  the  ■public  ordinance.  1 
•freels/oi- Aorte^-ocinff  was  lU^al;  and  was  not  lial 
also  that  as  the  city  had  no  statutory  148  Mass.  I 
authority  to  contract  for  the  celebra-  out  that  th 
tion,  the  ordinance  and  contracts  pubhc  place 
made  or  purporting  to  be  made  by  its  that  the  citi 
authority  were  void  as  wholly  vltra  nor  was  it  1 
vires,  and  that  the  city  was  not  liable,  paths.  An  o 
Marlh  V.  Kingfisher,  22  Okla.  602.  hibited  the  fi 
The  mayor,  pursuant  to  authority  license  or  per 
conferred  upon  him,  granted  a  permit  The  court  aai 
to  fire  giin-pfficdpT  in  an  anvil  on  a  lot  simply  a  poi 
in  connection  with  a  Fourth  of  July  the  license  v 
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But  in  other  jurisdictions  it  is  held  that  where  the  municipal 
authorities  have,  by  ordinance  or  by  express  license  or  permit 
granted  pursuant  to  ordinance,  allowed  the  streets  of  a  city  to  be 
used  for  a  purpose  which  is  in  law  a  nviaance  per  se  and  illegal, 
and  the  streets  are  thereby  rendered  unsafe  and  dangerous  and  in 
consequence  persons  lawfully  using  the  streets  or  their  property 
are  damaged,  the  dty  is  liable  in  damages  on  the  ground  that  it 
has  authorized  an  illegal  use  to  be  made  of  the  streets  which 
rendered  them  dangerous  and  unsafe.^ 

the  prohibition;  that  the  person  firing  New  York  Decisions:    In  Speir  v. 

the  cannon  waa  not  the  city's  agent;  Brooklyn.  139  N.  Y.  6,  an  oroinance 

and  that  no  liability  attached.  permittea  the  ma^or  to  issue  permits 

A    city    ordinance    prohibited   the  for  displays  of  reworks.    A  permit 

use  or  exhibition  of  fireworks  within  was  issued  for  the  discharge  of  fire- 

the   city   without   a   permit.    Subse-  works  at  the  junction  of  two  narrow 

quently  the  city  passed  another  ordi-  streets    of    a    large    city    completely 

nance    suspending    the    operation    of  built  up,  and  where  any  misadventure 

the  prohibitory  ordinance  during  the  in  managing  the  discharge  would  be 

period  from  December  25  to  January  1.  likely  to  result  in  injury  to  persons  or 

Plreworks    were    discharged   by  indi-  property.    The  display  waa  of  con- 

viduals   and   plaintiff's  building   was  siderablc  magnitude  and  the  explosives, 

burned.     It  was  held  that  no  liability  especially   the  rockets,   were  heavily 

attached  to  the  cityy  the  prohibitory  or-  charged.    The    court    held    that    the 

dinance  being  regarded  aa  a  mere  police  trial  court  was  justified  in  finding  that 

regulation  for  the  failure  to  enforce  the  discharge  of  fireworks,  under  the 

wmch  no  liability  attached  to  the  city,  circumstances,  constituted  a  nuisance, 

Hill  V,  Charlotte,  72  N.  Car.  55.    City  although  it  doubted  whether  a  dis- 

held  to  have  no  authority  to  provide  charge  of  fireworks  in  the  streets  of  a 

for  a  displav  of  fireworks  on  the  Fourth  city  or  village  amounted  to  a  nuisance 

of  July  and  therefore  held  not  answer-  per  se  as  held  by  some  cases.     See 

able  in  damages  for  the  neghgence  of  Jenne  t;.   Sutton,   43   N.   J.   L.  257; 

its   agents   in    conducting   a   display  Conklin  v.  Thompson,  29  Barb.  (N.  Y.) 

ordered    by    the    council.     Love    v,  218.    In  Landau  v.  New  York,   180 

Raleigh,  116  N.  Car.  296.    The  dia-  N.  Y.  48,  rev'g  93  N.  Y.  App.  Div. 

charge  of  fireworks  at  a  suitable  place  613,  the  dty  passed  resolutions  sus- 

when   not   prohibited   by   statute   or  pending  all  ordinances  relating  to  the 

municipal  regulation,  is  not  unlawful,  discharge    of    fireworks    during    an 

Dowell  V.  Guthrie,  99  Mo.  653.    On  election  campaign.    A  political  asso- 

the  question  whether  the  noise  of  fire-  ciation,  on  the  evening  of  the  election, 

works  is  a  nuisance,  see  Walker  v.  conducted  a  dischance  of  fireworks  at 

Brewster,  L.  R.  5  Eq.  25.  Madison  Square.     The  people  stood 

^  Van  Cleef  v.  Chicago,  240  111.  318,  closely  crowded  in  the  park  and  on 

aff'g  144  111.  App.  488;  Wheeler  v.  Ft.  both  sides  of  Madison  Avenue.    The 

Dodge,    131   Iowa,   566;    Shlnnick  v.  fireworks  were  arranged  in  the  middle 

Marshalltown,    137    Iowa,    72    (rope  and   on   the    west   side   of   Madison 

placed  across  street  bv  direction  of  Avenue.     Some  of  the  fireworks  ex- 

mavor) ;  Speir  v.  Brooklyn,  139  N.  Y.  ploded  causing  injuries  resulting  in  the 

6  (display  of  fireworks);    Landau  v.  death    of     the    plaintiff's    intestate. 

New  York,   180  N.  Y.  48,  rev'g  93  The    court    declared    that    fireworks 

N.  Y.  App.  Div.  613;  Johnson  v.  New  exhibited  on  an  extensive  scale  in  a 

York,  186  N.  Y.  139,  rev'g  109  N.  Y.  crowded  thoroughfare  in  the  midst  of 

App.  Div.  821  Gi(^^nse  for  automobile  a  large  city  where  a  vast  multitude  of 

speed  contest) ;   Walker  v.  New  York,  people  is  assembled,  if  not  a  nuisance 

107  N.  Y.  App.  Div.  351  (display  ot  as  matter  of  law,  might  properly  be 

fireworks);    Richmond  v.  Smith,   101  found  to  be  such  as  a  matter  of  fact, 

Va.  161;    IJttle  v.  Madison,  42  Wis.  and  reversed  the  judjgment  dismissing 

643  (licensing  exhibition  of  wild  ani-  the  complaint,   holdmg  that,  as  the 

mals).  city  had  authorized  the  display,   it 
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But  in  connectian  with  the  liability  of  municipal  corporations 
to  persons  injured  by  displays  of  fireworks  and  other  licensed  ex- 
might  under  the  facts  be  liable  for  as  not  to  endanger  the  public  safety, 
the  death  of  the  plaintiff's  intestate.  In  Buckley  v.  New  York,  135  N.  Y. 
In  Crowley  v.  Rochester  Fire  Works  App.  Div.  512,  it  was  held  that  where 
Co.,  183  N.  Y.  353,  rev'g95  N.  Y.  App.  a  city  licenses  a  plumber  to  make  an 
Div.  13,  the  court  held  that  while  a  excavation  in  a  public  street  to  repair 
discharge  of  fireworks  in  a  street  of  a  a  sewer  the  excavation  is  not  a  nuis- 
densely  populated  city  may  constitute  ance  per  <e,  so  as  to  make  the  city  a 
a  nuisance  ver  se,  it  is  not  necessarily  joint  actor  with  the  plumber  in  making 
illegal  to  exnibit  a  display  of  fireworl^  the  excavation  and  therefore  liable  to 
in  an  open  space  like  a  park  where,  if  a  person  injured, 
conducted   with   care,   no   danser   to        In  Little  v.  Madison,  42  Wis.  643, 

Kersons  or  property  is  involv^.     In  cited  supra^  the  city  had  licensed  or 

lelker   v.    New    York,    190     N.    Y.  AUthonzldd  an  exhibition  of  iDildanimaUt 

481,  ithe   cause   of   an    action    arose  in    consequence    of    which    plaintiff's 

out  of  the  same  display  of  fireworks  as  horses  took  fright  and  plaintiff  was 

that   involved   in   the    Landau    case,  injured.     It  was   held,  reversing  the 

supra.    The  trial  court  submitted  to  trial  court,  that  the  city  was  liable  on 

the  jury  the  question  whether  or  not  the  theory  that  the  city  had  author- 

thc  discharge  of  fireworks  constituted  ized  the  use  of  the  street  for  purposca 

a  nuisance,  and  instructed  the  jury  which    were    dangerous    and   unsafe, 

that  if  the  discharge  was  a  nuisance  But  on  second  appeal,  after  a  second 

the  defendant  was  liable.     The  jury  trial   of  the   case,   these  views  were 

returned  a  verdict  for  the  defendant,  modified.     See  Little  v.  Madison,  49 

Under  the  appellate  practice  of  New  Wis.  605.    On  the  second  appeal  the 

York   courts,    the   Court   of   Appeals  court  held  that  a  city  is  not  liable  for 

could  not  review  the  finding  of   the  mere  nonfeasance  or  omia^on  on  the 

jury  that  the  discharge  of  fireworks  pait  of  its  officers  in  respect  of  their 

did  not  constitute  a  nuisance  in  fact,  pNolice  duties;   that  a  license  from  the 

and  it  held  that  the  discharge  did  not  city  to  exhibit  wild  animals,  specify- 

constitute    a    nuisance    per   se,    that  ing  no  place  for  such  exhibition,  n  a 

being  a  question  dependent  entirely  license   to   exhibit    in    some   suitable 

\i\yon    the    facts    and    circumstances  place  and  the  fact  that  the  licensee 

attending    the    discharge,     and    the  makes  the  exhibit  in  a  public  street, 

court  affirmed  the  judgment  for  the  and  is  permitted  to  do  so  by  the  neg- 

defendant.    A  display  of  fireworks  in  ligence  of  the  city  officers,  does  not 

a  cUy  jxirk  is  not  a  nuisance  per  se,  render   the    city    liable    for    injuries 

A  municipality  which  licenses  such  an  resulting  therefrom.     Plaintiff,  passing 

exhibition  is  not  liable,  if  the  licensee  along  a  street,   was   injured  by  the 

in  giving  the  exhibition  injures  another  firing  of  a  gun  from  the  inside  of  a 

by  negligence.     De  Agramonte  v.  Mt.  shooting  gaUery.  which  was  near  the 

Vernon,  112  N.  Y.  App.  Div.  292.  street  and  which  had  been  licensed  by 

Some  of  the  New  York  decisions  the  city.     It  was  held  that  the  city 

appear  to  hold  municipalities  liable  for  was  not  liable;  that  it  was  not  a  case 

the  acta  of  contractors  and  others  who  of  defect,  want  of  repair  or  insufficiencj* 

have    excavated    the   city   streets   or  of  the  street  within  the  meaning  of  the 

deposited  building  material  or  street-  Wisconsin  statute.     Hubbell  r.  Viro- 

paving  material  therein  under  a  license  oua,  67  Wis.  343.     A  city  had  granted 

or  authority  from  the  city.    See  God-  me  privilege  of  making  an  exhibition 

frcy  V.  New  York,  104  N.  Y.  App.  Div.  in   tne   city  streets.     A   part  of  the 

357,  aff'd  185  N.  Y.  563;    Parks  t;.  exhibit  consisted  in  what  was  known 

Now  York,  111  N.  Y.  App.  Div.  836,  as  a  **slide  for  life,"  in  which  an  acro- 

aff'd  187  N.  Y.  555.     But  it  may  be  bat  slid  down  a  wire  suspended  from 

doubted  whether  these  decisions  should  the  roof  of  the  court  house  to  a  tele- 

not  be  regarded  as  proceeding  rather  graph   pole   at   or   near   the   ground, 

upon  the  ground  that  the  city,  being  The  acrobat  fell  from  the  wire  and  the 

charged  ^lith  notice  of  the  obstruction,  plaintiff,  a  pedestrian,  was  hurt.    It 

had  failed  to  perform  its  duty  to  see  was   held   that   the    city   was  liable, 

that  the  obstacle  was  properly  lighted,  Wheeler  v.  Ft.  Dodge,  131  Iowa,  566. 
or  was  so  maintained  by  tne  contractor        A    platform    sixty-four    feet 
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hibitions  in  the  city  streets  and  public  places,  it  should  be  noted 
that,  in  some  jurisdictions,  the  injured  person  is  regarded  as 
assuming  the  risks  incident  to  the  display  or  exhibition,  if  he  is 
present  expressly  for  the  purpose  of  watching  the  display  or  exhi- 
bition, and  is  not  a  mere  casual  spectator  whose  attention  might 
naturally  be  drawn  to  any  remarkable  occurrence  on  the  highway, 
and  who  might  therefore  loiter  for  a  short  time  without  losing  his 
rights  as  a  traveller.^ 

§  1704  (1012).  DefectiTe  Sidewalks.  —  The  liability  of  a  city 
or  town  for  actionable  defects  extends ,  as  already  remarked,  to  side- 
walks, they  being  deemed  to  constitute  part  of  the  street.*    Where 

twelve  feet  wide  and  nx  feet  hi|^,  streets.    Stanley    v.    Davenport,    64 

erected  in  a  street  for  use  in  connection  Iowa,  463.    A  village  granted  a  permit 

with  a  carnival,  with  liberty  to  main-  to  move  a  large  steanwoat  through  the 

tain  and  use  the  same  for  twelve  con-  village  streets.    PlaintifF  was  hurt  as 

secutive  days  and  which  daily  attracts  the  result  of  his  horse  taking  fright  at 

large  crowds,  is  a  nuisance  per  se;  and  the  steamboat.     It  was  held  that  the 

a     city    which,     without    legislative  village  was  liable.    Caimcross  v.  Pe- 

authority,  authorizes  by  ordinance  the  waukee,  78  Wis.  66.     But  it  is  to  be 

erection  of  such  a  nuisance  in  one  of  noted  that  in  this  case  the  ground  of 

its  streets  is  liable   in   damages  for  liability   appears   to   have   been    the 

injuries     resulting    therefrom.     Rich-  fact  that  the  city  permitted  the  steam- 

mond  V.   Smith,    101   Va.    161.     See  boat  to  remain  stationary  in  the  streets 

also  to  the  same  effect.  Van  Cleef  v.  an   unreasonable    time.    An   abutting 

Chicago,  240  111.  318,   aff'g   144  111.  property    owner    placed    his    heating 

App.  488,  where  the  city  had  author-  apparatus    underneath    the    sidewalk, 

ized  the  holding  of  a  street  fair  and  under  circumstances  charging  the  city 

the   construction  of  a  platform  and  with  notice  of  the  fact  that  it  was  so 

building  in  the  street  m  connection  placed.    The    ordinances    permitting 

therewith.    When,  on  the  occasion  of  the  owner  to  use  the  space  beneath 

a   carnival   or   public   celebration,    a  the  sidewalk  were  not  complied  with. 

city  permits  in  the  public  ways  the  firing  The   boiler  exploded.     In   an   action 

of  cannon,  it  is  liable  for  accidents  against  the  city  for  personal  injuries, 

which    may    be    occasioned    thereby,  it  was  held  that  the  plainti£F,  a  traveller 

although  the  cannon  may  be  under  upon  the  highway,  established  a  prima 

the  control  of  the  organizers  of  the  fade  case  of  negligence  agunst   the 

celebration.    Forget    v.    Montreal,    4  city,  by  showing  the  fact  of  the  explo- 

Montreal  L.  R.  (Superior  Ct.)  77.    A  sion,  the  fact  that  the  city  was  chained 

city,   without  authority,   assumed  to  with  knowledge  of  the  unlawful  use  of 

grant  to  an  individual  the  right  to  the  space  beneath  the  sidewalk,  and 

obstruct  one  of  its  streets  by  leaving  that  the  plaintiff's   injuries   resulted 

therein,  when  not  in  use,  a  wagon,  and  from  the  explosion.     Beall  v.  Seattle, 

it  was  held  that  the  city  must  be  re-  28  Wash.  593. 

garded  as  maintaining  a  nuisance  so  ^  Scanlon   v.    Wedger,    156    Mass. 

long  as  the  obstruction  was  continued  462;  Frost  v.  Josselyn,  180  Mass.  389; 

by  reason  of  and  under  the  license,  Johnson  t;.  New  York,  186  N.  Y.  139. 

and  that  the  city  was  liable  for  dam-  But  see  contra,  Van  Cleef  v.  Chicago, 

ages  naturally  resulting  therefrom  to  240  111.  318,  aff'g  144  111.  App.  488. 

a  third  person.    Cohen  v.  New  York,  The  mere  fact  that  the  plaintiff  was 

113  N.  Y.  532.    City  held  liable  for  present  at  a  display  of   fireworks  was 

injuries  caused  by  the  frightening  of  neld  not  to  show  or  to  tend  to  show 

plaintiff's  horse  bv  a  steam  motor  used  contributory    negligence.      Dowell    v. 

upon  a  street  railway  by  the  permis-  Guthrie,  99  Mo.  653.    See  also  Brad- 

sion   of    the   city   council,   the    city  ley  v.  Andrews,  51  Vt.  530. 

having  no  power  to  authorize  or  per-  «  Ante,   §   1699.     Studley  r.   Osh- 

luit  the  use  of  steam  motors  upon  its  kosh,  45  Wis.  380;  Fumell  v,  St.  Paul, 
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the  charter  of  a  city  gives  it  the  power  to  cause  sidewalks  to  be 
kept  in  repair,  and  makes  adequate  provision  for  so  doing,  the  ex- 

20  Minn.  117;  Warren  v.  Wright.  3  Mason  City,  58  Iowa,  233;  Thomaa 
III.  App.  602;  Rockford  v,  Hilder-  r.  Brooklyn,  58  Iowa,  438;  Smalley  r. 
brand,  61  111.  155;  Chicago  v.  Lan-  Appleton,  70  Wis.  340;  Stack  p.  Porta- 
glass,  66  111.  361;  Chicago  v.  Crooker,  mouth,  52  N.  H.  221,  and  defining 
2  111.  App.  279;  Atlanta  v.  Perdue,  53  measure  of  duty,  as  respects  sidewaUu. 
Ga.  607;  Chicago  v.  McCarthy,  75  Duty  as  respects  crossings^  foot-pas- 
111.  602;  Moore  v.  Minneapolis,  19  sengers,  where  to  cross,  Augusta  r. 
Minn.  300;  Market  v.  St.  Louis,  56  Tharpe,  113  Ga.  152;  McLeansboro 
Mo.  189;  Barnes  v.  Newton,  46  Iowa,  v.  Trammel,  109  11\.  App.  524;  Olathe 
567;  Higert  v.  Greencastle,  43  Ind.  v.  Mizee,  48  Kui.  435;  Baker  r.  Grand 
574;  O'Neil  v.  New  Orleans,  30  La.  Rapids,  111  Mich.  447;  Dallas  r. 
An.  202;  Bacon  v.  Boston  (a  deep  Webb,  22  Tex.  Civ.  App.  48;  Dan- 
opening  made  by  adjoinii^  owner  for  ville  v,  Robinson,  99  Va.  448;  Olive  r. 
cellar  window).  3  Cush.  (Mass.)  174;  Westmount,  16  Rap.  Jud.  Que.,  C.  S.. 
Lowell  V.  Spaulding,  4  Cush.  275;  lb,  ^2l&;  Ra3rmond  v.  Lowell,  6  Cush. 
277;  Kirby  v.  Boylston  Market  (Mass.)  524;  Brady  v.  Lowell,  3  Fh. 
Assoc,  14  Gray  (Mass.),  249;  Man-  121.  A &rui(^6  (wer  a  drain  at  a  street- 
chest^r  v.  Hartford,  30  Conn.  118;  crossing  which  had  been  habitually 
Birmingham  v.  Tayloe,  105  Ala.  170;  used  by  passengers  along  the  sidewalk, 
Columbus  V.  Anglin,  120  Ga.  785;  was  considered  a  part  of  the  sidewalk, 
GrifTen  v.  Lewiston,  6  Idaho,  231;  and  the  city  held  liable  for  injuries 
McLean  v.  Lewiston,  8  Idaho,  472;  caused  by  defects  in  it.  Atlanta  v. 
Sciota  V.  Norton,  63  111.  App.  530:  Champe,  66  Ga.  659.  ArUe,  §  1700, 
Boswell  V.  Wakley,  149  Ind.  64;  Earl  and  note. 

V.    CcKlar    Rapids,    126    Iowa,    361;  Where  a  sidewalk  is  constructed  by 

Muncie  v.  Hey,  164  Ind.  570;    Cov-  a  private  person,  without  the  authority 

ington  V.  Johnson   (Ky.),    69   S.  W.  or  direction  of  the  city,  the  city  will  be 

Rep.   703;    Hesselbach  v.  St.   Louis,  liable  for  injuries  sustained  by  reason 

79  Mo.  505;    Hill  v.  Sedalia,  64  Mo.  of  defects  in  it,  if  it  has  assumed  juris- 

App.     494;      Lincoln     v.     O'Brien,  diction  over  it  —  as,  by  ordering  the 

56  Neb.  761 ;   Lehn  v.  Brooklyn,  143  owner  to  repair  it,  or  by  permittmg  it 

N.  Y.  674:  Dougherty  v.  Horseheads,  to  be  used  as  a  part  of  the  continuous 

73  Hun  (N.  Y.),  443;  Kirk  v.  Homer,  sidewalk  of  a  travelled  thoroughfare. 

77  Hun  (N.  Y.),  459;  Rimby  v.  Phila-  Plattsmouth  v,  Mitchell.  20  Neb.  228; 

delphia,    208    Pa.    119;     Gillard    c  Russell  v.  Canastota,  98  N.  Y.  496 

Chester.    212    Pa.    338;     Brown    v.  (giving  notice  to  an  abutting  owner  to 

Towanda,    24    Pa.    Super.    Ct.    378;  repair  a  sidewalk  does  not  release  the 

Bryant  v.  Orangeburg,  70  S.  Car.  137;  municipal  corporation  from  lisbilitv). 

Sherman  v.   WUliams,   77  Tex.   310;  A  mumcipid  corporation  held  liable  for 

Alliance  v.  Campbell,  6  Ohio  Cir.  Dec.  an  injury  sustained  by  reason  of  a  de- 

762.    See  also  Atchison  v.  Jansen,  21  fective  sidewalk  constructed  without 

Kan.  560;    Hubbard  v.  Concord,  35  its  authority,  the  defect  having  ex- 

N.  H.  .52,  reviewing  Raymond  v.  Low-  isted  a  sufucient  length  of  time  to 

ell,  6  Cush.  (Mass.)  524;  Boucher  v,  charge  it  with  notice.     Saulsbury  r. 

New  Haven,  40  CJonn.  456.    A  xiover  Ithaca,  94  N.  Y.  27.     While  a  city 

made  partly  of  ^lass  and  partly  of  iron,  having  a  power  to  construct  sidewalks 

forming  a  portion  of  the  surface  of  a  may  adopt  one  already  constructed, 

sidewalk  in  a  city,  and  so  changed  by  it  must  do  so  by  a  corporate  act;  but 

wear  as  to  become  smooth  and  slippery,  where  the  plan  of  a  sidewalk  has  been 

on  which  a  traveller  using  due  care  changed   by   an   owner   of   adjoining 

slips  and  falls,  solely  by  reason  of  its  property    without    objection    by    the 

smoothness,  is  such  a  defect  in  a  high-  eit}',  its  omission  to  take  any  action  in 

way  as  to  render  a  city  liable.    Cro-  reference  to  it.   after  notice,  cannot 

marty    v.    Boston,    127    Mass.    329;  constitute  a  detence  in  its  favor  to  an 

Morse  v.  Boston^  109  Mass.  446;  Kel-  action  brought  by  one  who  has  re- 

logg    V.    Janesville,    34    Minn.    132;  ceived  injurv  by  reason  of  defects  in 

Noonan  v.  Stillwater,  33  Minn.  198;  the  walk,    tlrquhart  v,  Ogdensburgh, 

Nanticoke    Boro'    v.    Wame    (rotten  97  N.  Y.  238.    Right  of  footrtroveUen 

sidewalk),  106  Pa.  St.  373;  Beazan  v,  to  travel  along  and  across  street,    Ib.j 
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ercise  of  the  power,  according  to  the  prevailing  judgment  of  the 
courts,  follows  as  a  duty.  In  such  case  the  city  is  liable  for  action- 
able defects  in  sidewalks,  although  the  charter  requires  the  lot- 
owner  to  build  the  sidewalks,  and  imposes  a  penalty  for  his  failure 
in  this  regard.  The  abutting  owner  is  not  bound  to  keep  the  side- 
walk in  repair  unless  by  virtue  of  the  requirement  of  a  statute,  and 
is  not  responsible  to  travellers  for  defects  therein  not  caused  by 
himself.^  The  lot-owner  has  been  held  not  liable  over  to  the  city 
for  damages  resulting  to  passers-by  from  the  non-repair  of  a  side- 
walk in  respect  of  which  he  was  under  no  legal  obligation  to  make 


Coombs  V.  Purrington,  42  Me.  332 
Bacon   v.   Boston,   3   Cuah.    (Mass.) 
174;   Barker  v.  Savage,  45  N.  Y.  191 
Robinson   v.   Western   Pac.   R.    Co. 


48  Cal.  409.    What  inequalities  in  sur-  duty  to  repair  sidewalks  and  cross- 


face  actionable.  Raymond  v.  Lowell 
6  Cush.  (Mass.)  524;  Hubbard  v 
Concord,  35  N.  H.  52;  Smith  v 
Wendell,  7  Cush.  498;  Winn  v.  Lowell 
1  Allen,  177;  Lacon  v.  Page,  48  111 
499;  Loan  v.  Boston,  106  Mass.  450 
Wolf  V.  District  of  Columbia,  21  App 
D.  C.  464;  Lebarre  v.  New  Orleans 
106  La.  458;  Higgins  v.  Glens  Falls 
124  N.  Y.  666;   m)gan  v.  Watervliet 


low  V.  Scranton.  195  Pa.  St.  134 
Morris  V,  Philadelphia,  195  Pa.  St 
372.      See    as    to    gross    negligence 


Wis.  242;  Grossenbach  v.  Milwaukee, 
65  Wis.  31;  Shearm.  &  Red.  Neg. 
(4th  ed.)  §  353,  and  cases;  2  Thomps. 
Neg.  781-784,  where  the  extent  of  the 


walks  is  considered.  McLc^ansboro  v. 
Trammel,  109  III.  App.  524;  Weisse  v. 
Detroit,  105  Mich.  482;  Heiss  v.  Lan- 
caster, 203  Pa.  260  (cross-walk). 

»  Moore  v.  Gadsden.  87  N.  Y.  84; 
B.  c.  on  another  appeal,  93  N.  Y.  12. 


These  two  decisions  nolo  that  although 
by  an  ordinance  in  the  nature  of  a 
police  regulation  the  abutting  owner 
IS  required  to  remove  ice  and  snow 
42  N.  Y.  App.  Div.  325;  Tubesing  ».  within  a  fixed  time,  he  is  not  thereby 
Buffalo,  51  N.  Y.  App.  Div.  14;  Kel-  made  liable  for  injuries  caused  by  his 


neglect  to  comply  with  the  ordinance. 
Hm  V,  Fond  du  Lac,  56  Wis.  242; 
Knupfie  V.  Knickerbocker  Ice  Co.,  84 


Chicago  V,  Langlass,  66  III.  361.  As  N.  Y.  488;  Webster  v.  Beaver  Dam, 
to  orainary  care  and  diligence,  see  84  Fed.  Rep.  280;  Lord  v.  Mobile, 
Warren  v,  Wright,  3  III.  App.  602.  113  Ala.  360;    Mt.  Carmel  v.  Black- 


A  walk  crossing  an  alley  IS  a ''cross-  bum,  53  III.  App.  658;  Covington  t;. 
walk"  and  not  a  "sidewalk"  within  Johnson  (Ky.)^  69  S.  W.  Rep.  703; 
the  meaning  of  the  statute  of  Michigan  Lancaster  v.  Walter  (Ky.),  80  S.  W. 
imposing  liability  for  injuries  caused  Rep.  189;  Campbell  v.  Boston,  189 
by  defective  streets,  &c.  Pequinot  v.  Mass.  7;  Fuller  v.  Jackson,  82  Mich. 
Detroit.  16  Fed.  Rep.  211.  Proof  that  480;  Shipp;y'  v.  Au  Sable,  85  Mich, 
others  nave  passed  over  an  obstruc-  280;  Baustian  v.  Young,  152  Mo. 
tion  in  a  sidewalk  without  injury  is  not  317;  Lincoln  v.  Pimer,  59  Neb. 
admissible,  nor  is  proof  (as  here)  that  634;  Krebs  v.  Hcitmann,  104  N.  Y. 
the  construction  of  a  plank  crossing  App.  Div.  173;  Sammins  v.  Wilhelm, 
was  the  same  as  that  of  other  cross-  6  Ohio  Cir.  Ct.  Rep.  565;  Collins  v, 
ings  in  the  city.  Bauer  v.  Indianapolis,  Schmidt,  11  Ohio  Dec.  103;  W3rman 
99  Ind.  56.  One  who  had /z^  A;noii?i-  v.  Philadelphia,  175  Pa.  117;  New 
edge  of  an  obstruction  in  a  sidewalk,  Castle  v.  Kurtz,  210  Pa.  183;  Snee- 
held  not  entitled  to  recover  for  an  in-  son  v.  Kupfcr,  21  R.  I.  460;  Dallas  v, 
jury  caused  by  it,  though  the  accident  Jones  (Tex,  Civ.  App.), '54  S.  W. 
occurred  when  by  reason  of  darkness  Rep.  606;  McKinney  v.  Brown  (Tex. 
it  was  difficult  to  see  it.  Indianapolis  Civ.  App.),  81  S.  W.  Rop.  88;  Fife 
V.  Cook,  99  Ind.  10.  For  illustrations  v.  Oshkosh,  89  Wis.  540.  But  see 
of  faulty  construction  of  cros&-walks  Shietart  v.  Detroit,  108  Mich, 
see  Whitney  v.  Milwaukee,  57  Wis.  309;  Weller  v.  McCormick,  47  N.  J. 
639;  Schroth  v.  Prescott,  63  Wis.  L.  397.  ilnfe,  §  1697,  note.  Markint;. 
652,  68  Wis.  678;  Stilling  v.  Thorp,  Crumbie,  14  N.  Y.  Misc.  439.  But 
54  Wis.  528;   Hill  v.  Fond  du  Lac,  56  see  Lincohi  v.  Janesch,  63  Nob.  707. 
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the  repairs,  and  which  was  not  defective  by  reason  of  any  obstruc- 
tion caused  or  other  act  done  by  him.* 

§  1705  (1013).  Unsafe  Streets  and  PubUc  Places;  Awnings  and 
Falling  Substances.  —  In  connection  with  the  subject  of  streets 
and  sidewalks  may  be  considered  the  liability  of  a  municipal  cor- 
poration/or injuries  to  travellers  by  reason  of  falling  substances,  such 
as  awnings,  cornices,  snow,  and  ice  from  roofs  and  the  like,  or  by 
reason  of  the  fall  of  rotten  poles  or  trees  in  the  streets  or  public 
places.  Municipal  corporations  have  sometimes  been  held  liable 
for  personal  injuries  suffered  by  travellers  on  the  street,  sidewalks, 
and  public  squares  from  the  fall  of  dangerous  substances.  The 
ground  of  the  liability  is  negligence?  The  courts  have  in  some  cases 
based  the  liability  on  statute  provisions  respecting  keeping  streets 
in  repair  or  safe  and  convenient  for  travel,  and  in  other  cases  on 
the  duty  of  the  corporation  in  this  regard  based  upon  general 
principles.  On  the  one  ground  or  the  other,  it  is  generally  held 
to  be  a  corporate  duty  to  keep  the  streets  of  a  city  in  such  repair 
that  they  may  be  safely  travelled.  The  duty  is  not  limited  to  the 
road-bed.  A  permanent  wooden  awning  or  roofing,  covering  the 
sidewalk  of  a  street,  and  resting  for  support  upon  wooden  posts 
bedded  in  the  street,  if  insecurely  supported,  so  as  to  be  dangerous 
to  persons  using  street,  is  a  defect  in  the  street  which  the  city  is 
bound  to  repair.  Such  a  structure  made  for  private  purposes,  if 
unauthorized,  is  an  encroachment  upon  the  public  street,  and  a 
nuisance,  which  it  is  the  duty  of  the  city  officers,  after  notice, 
express  or  implied,  of  the  danger,  to  remove.  If  such  a  structure 
exists  by  authority  of  the  city,  the  city  is  liable  for  any  defect  aris- 
ing from  want  of  proper  supervision  or  from  negligence  in  its  con- 
struction, and  in  such  case  there  may  be  such  liability,  although 
there  be  no  external  indication  of  danger.'    The  power  of  a  city 

^  Keokuk  v,  Keokuk  Indep.   Sch.  owner  held  primarily  liable  for  lack  of 

Diet.,  53  Iowa,  352;  s.  c.  5  N.  W.  Rep.  repair  of  the  street.    Devine  v.  Fond 

503;  Kirbv  v.  Boy Iston  Market  Afisoc,  du  Lac,  113  Wis.  61.     Charter  pro- 

14  Gray  (Mass.))  249;   Flynn  v.  Can-  visions  giving  the  city  an  action  over 

ton    County,   40   Md.    312;    Heeney  against  the  owner  of  the  adjacent  lot. 

V.  Sprague,  11  R.  I.  456;   Eustace  v.  lS)ckford  v.  Hilderbrand,  61  111.  155. 

Johns,  38  Cal.  3;  Jansen  v.  Atchison,  Post,  §§  1725,  1727;   Shearm.  &  Red. 

16  Kan.  358;    Moore  v.  Gadsden,  93  Neg.  (4th  ed.)  §S  301,  343,  384,  701, 

N.  Y.  12 :  Russell  v.  Canastota,  98  N.  and  cases. 

Y.  496;  Hartford  v.  Talcott,  48  Conn.  «  Infra,  §  1706.    Denver  u.  Sherret, 

525;    Betz  v.  Limingi,  46    La.    An.  88  Fed.  Rep.  226;  Cincinnati  v.  Frazer, 

1113;  Campbell  v.  Boston,  189  Mass.  18  Ohio  Cir.  Ct.  R.  50.     As  to  the 

7;    Baustian  v.  Young,  152  Mo.  317;  right  of  abutting  owners  to  construct 

Blackwell  t;.  Hill,  76  Mo.  App.  46;  and   maintain   awnings,    see   ante,   § 

Rochester  v.  Campbell,  123  N.  Y.  405;  1186. 

Lincohi  v,  O'Brien,  56  Neb.  761.    Lot-  «  Hume  v.  New  York,   74  N.  Y. 
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over  its  streets,  as  well  as  the  corresponding  right  of  the  public  to 
use  them  in  safety,  extends  upward  indefinitely  for  the  purpose  of 
their  preservation,  use,  and  enjoyment;  and  the  duty  of  a  city  in 
this  respect  is  commensurate  with  its  power.*    A  close  study  of 

264;  s.  p.  Pedrick  v.  Bailey.  12  Gray  Blackeby,  21  Mich.  84,  it  was  held, 
(Ma88.)i  161;  Drake  v.  LoweU,  13  Met.  Judse  Cooley  dissenting,  that  such 
(Mass.)  292;  Day  v.  Milford,  5  Allen  liability  does  not  exist  in  the  absence 
(Mass.),  98;  Norristown  v.  Moyer,  67  of  a  statute  imposing  it.  We  are  dis- 
Pa.  355;  s.  p.  New  York  v.  Furze,  3  Hill  posed  to  follow  the  general  current  of 
(N.  Y.),  612;  Hutson  v.  New  York,  9  authorities  and  decisions  of  our  own 
N.  Y.  163;  Davenport  v.  Ruckman,  court,  ^thout  entering  upon  any 
37  N.  Y.  568;  Reaua  v.  Rochester,  critical  examination  of  the  foundation 
45  N.  Y.  129;  Jancll  v.  Wilmington,  on  which  they  rest.  But  we  may  ob- 
4  Penn.  (Del.)  454;  Columbus  v.  An-  serve  that  the  act  for  the  incorpora- 
glin,  120  Ga.  785;  Leary  v.  Yonkers,  95  tion  of  cities,  &c.,  provides  that  'the 
N.  Y.  App.  Div.  126;  Grove  v.  Fort  common  council  shall  have  exclusive 
Wayne,  45  Ind.  429.  Approved,  power  over  the  streets,  highways. 
House  V.  Montgomery  County,  60  alleys,  and  bridges  within  such  city, 
Ind.  580.  It  is  a  question  of  negli-  and  also  that  they  may  collect  an  cui 
gence.  If  no  negligence  on  part  of  valorem  tax,  for  general  purposes,  on 
city,  there  is  no  uability,  as  if  there  all  property  within  the  city,  &c.,  not 
was  good  reason  to  suppose  the  awning  exceeding  a  stated  per  centum.  When 
sale  and  its  fall  was  caused  by  a  heavy  cities  organize  under  this  act,  thus 
weight  of  snow.  Hume  v.  New  York,  investing  themselves  with  exclusive 
supra.  Larson  v.  Grand  Forks,  3  Dak.  power  over  the  streets,  and  with  ample 
307;  Langan  v.  Atchison,  35  Kan.  power  of  taxation  for  general  purposes, 
318;  Bohen  v.  Waseca,  32  Minn.  176  under  which  must  be  included  street 
(where  the  awning  hung  from  a  build-  improvement  purposes,  a  duty  do- 
ing; holding  that  the  failure  of  a  city  volifes  upon  them  to  exercise  the  powers 
to  pass  an  ordinance  requiring  the  granted  so  Jar  as  to  make  the  streets  rea- 
abatement  of  such  nuisances  wiU  not  sonably  convenient  and  safe;  and  if 
absolve  it  from  liability) ;  Duffy  v,  they  f^  to  do  so,  it  does  not  seem  at 
Dubuque,  63  Iowa,  171.  Ante^  §  1626,  all  unreasonable  that  they  should 
d,  seq.  respond  in  damages  to  any  one  in- 

*  Grove  v.  Ft.  Wayne  (projecting  jured  by  their  ne^ct  of  this  duty." 
cornice),  45  Ind.  429.  In  this  case  {Infra^  §  1708.)  The  learned  jud^, 
Worden,  C.  J.,  says:  "We  have  re-  after  reviewing  the  leading  cases  in 
cently  decided,  in  the  case  of  Hi^rt  the  New  England  States,  adds:  "These 
V.  Greencastle,  43  Ind.  574,  that  cities  decisions  of  the  New  England  States^ 
in  Indiaruiy  organized  under  the  general  based,  as  they  are,  upon  statutes  pre- 
law, having  plenary  power  over  streets,  scribing  the  duties  and  liabilities  of 
and  having  the  power  of  taxation  suffi-  towns,  while  they  are  valuable  for 
cient  for  that  purpose,  are  bound  to  their  intrinsic  worth,  and  as  emana- 
keep  the  streets,  including  the  side-  tions  from  learned  judicial  tribunals, 
walks,  in  a  reasonably  safe  condition  cannot  be  held  as  controlling,  in  the 
for  travel  in  the  ordinary  modes,  and  absence  of  such  statutes,  except  so 
in  default  of  doing  so  are  liable  in  far  as  the  reasoning  is  based  upon 
damages  to  persons  injured  by  the  general  principles  of  the  law,  and  not 
neglect.  We  need  not  enter  a(i;ain  upon  particular  statutory  regulations." 
upon  the  discussion  of  that  subject.  In  this  case  it  was  held  by  the  Su- 
We  may  remark,  however,  that  this  preme  Court  of  Indiana  that  the 
is  the  establishea  doctrine  of  the  Su-  cornice  of  a  building  which  jrrojects  over 

Sreme  Court  of  the  United  States,  of  a  sidewalk  in  a  city^  and  which  is  being 
Few  York,  Pennsvlvania,  and  many  constructed  in  such  a  manner  as  to  be 
other  States,  while  in  the  Eastern  dangerous  to  persons  using  the  side- 
States  it  is  held  that  towns  are  not  walk,  is  a  nuisance;  that  the  city  has 
thus  liable  unless  made  so  by  statute,  power,  under  the  statute,  to  abate 
See  collection  of  cases  in  Dillon  on  such  a  structure;  and  if  it  fails  to  do 
Municipal  Corp)orations.  [Infra^  §  so,  after  notice  to  the  proper  authori- 
1708.]      In    the    case    of    Detroit    v,  ties  of  its  dangerous  character,  and 
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the  decisions,  which  are  fully  referred  to  in  the  notes,  some  of 
which  rest  upon  statute  provisions  and  others  on  general  principles 

takes  no  precaution  to  prevent  injurv  Nor  is  a  city  liable  for  injury  sustained 
to  parties  using  the  sidewalk,  it  will  by  a  traveller  on  a  sidewalk  by  the 
be  liable  in  dam^es  to  a  person  in-  falling  on  him  of  a  sign  suspended  over 
jured  by  its  fall.  In  a  subsequent  case  the  sidewalk  by  the  adjoining  pro- 
in  Indianay  EUioUy  C.  J.,  said  that  prietor,  and  inseciu^ly  fastened,  al- 
the  case  of  Grove  v.  Ft.  Wayne,  swpra^  though  the  city  had  notice  of  the  posi- 
''carried  the  principle  on  wnich  it  tion  and  unsafe  condition  of  the  sign, 
proceeds  to  the  utmost  verge,  and  Jones  v,  Boston,  104  Mass.  75;  s.  p. 
only  decides  that  a  person  travelling  Salisbury  v.  Herchenroder,  106  Mass. 
on  a  public  street  may  recover  (of  the  458.  Compare  West  v,  Lynn,  1 10  Mass. 
city,  if  it  is  negligent)  for  an  injury  514  (where  city  was  field  liable,  the 
caused  by  the  fall  of  an  overhanging  sign  beins  to  some  extent  supported 
cornice."  Anderson  v.  East,  117  Ind.  on  the  sidewalk).  Nor  by  the  falling 
126,  129,  distinguishing  Grove  v.  Ft.  of  an  iron  weight  attached  to  a  flag 
Wayne,  and  holding  that  a  city  is  not  which  was  suspended  across  the  street 
liable  lor  the  fall  of  an  unsafe  wall  by  third  persons.  Hewison  v.  New 
causing  damages  to  another  building  Haven,  34  Conn.  136.  Some  of  the 
situate  upon  private  properly;  there  later  cases  cited  follow  Hixon  v.  Lowell, 
being  no  statute  declarmg  the  liar  13  Gray  (Mass.),  59,  in  preference  to 
bility,  and  the  citv  not  being  charged  Drake)  v.  Lowell,  13  Met.  (Mass.) 
with  the  duty  of  protecting  private  292.  and  state  the  distinction  which, 
property,  its  default  was  not  m  respect  in  Hixon  v.  Lowell,  the  court  thought 
of  a  ministerial  or  corporate  duty,  but  it  easier  to  feel  than  to  express.  6  Am, 
only  in  respect  of  its  public  powers  Law  Rev.  566.  But  is  it  easy  either 
and  duties,  and  hence  such  default  to  feel  or  express  the  distinction?  And 
was  not  the  ground  of  an  implied  does  not  the  difficulty  come  from  hold- 
liability  for  damages.  Falling  tree,  ing  that  the  stattUe  embra<^  a  case 
Chase  v.  Lowell,  151  Mass.  422.  like  Drake  r.  Lowell?  See  Jones  r. 
Liability  for  falling  substances  fur-  New  Haven  (falling  of  dead  limb  from 
ther  illustrated.  The  statut'C  of  Massa-  tree  in  public  square),  34  Conn.  1; 
chusetts^  before  cited  (antCt  §  1691,  Salisbury  v.  Henmenroder,  106  Mass. 
note),  IS  held  to  extend  to  injuries  458.  Liability  for  injury  by  f(dl  of 
caused  by  defective  awnings  projected  derrick  on  hignway.  Hardy  v.  Keene, 
over  the  sidewalk y  and  where  the  aefect  52  N.  H.  370;  distinguished,  Cain  r. 
or  want  of  repair  in  the  projection  is  S3rracuse,  95  N.  Y.  83.  Rotten  pole  in 
of  a  nature  to  render  its  continuance  street.  Norristown  v.  Moyer,  67  Pa. 
dangerous  to  the  public  safety.  Drake  St.  355.  Tree  in  street.  Vosper  v.  New 
V.  Lowell,  13  Met.  (Mass.)  292;  Day  York,  49  N.  Y.  Superior  Court.  296; 
V.  Milford,  5  Allen  (Mass.),  98.  The  Jones  v.  New  Haven,  infra.  Owners 
question  is  close,  and  is  admitted  to  and  not  tenant^  responsible  for  safety 
reach  the  utmost  limit  of  corporate  of  awning;  and  if  the  town  is  held 
liability,  and  the  liability  is  regarded  liable,  it  may  recover  over  from  the 
as  exceptional.  Per  Chapman^  J.,  in  owner.  Milford  v.  Holbrook,  9  Allen 
Keith  V.  Easton,  2  Allen  (Mass.),  552;  (Mass.),  17;  Lowell  v.  Short,  4  Cush. 
Barber  v.  Roxbury,  11  Allen  (Mass.),  (Mass.)  275;  lb.  277;  Shipley  v. 
318.  See  opinion  of  Clifford^  J.,  in  Fifty  Associates,  106  Mass.  194; 
Merrill  v.  Portland,  4  Cliff.  C.  C.  138,  infra,  §}  1726,  1727.  In  New  ForAr: 
as  to  municipal  liability  for  falling  Hume  v.  New  York,  74  N.  Y.  264; 
awning;  Grove  v.  Ft.  Wayne,  45  Ind.  Taylor  v.  Peckham,  8  R.  I.  349.  See 
429.  And  it  was  held  m  Hixon  v.  Garland  v.  Towne,  55  N.  H.  55.  When 
Lowell,  13  Gray  (Mass.),  59,  that  a  owner  is  not  liable.  Leonard  v.  Storer, 
city  was  not  liable  where  the  only  de-  115  Mass.  86;  Clancy  v.  Byrne,  56 
feet  in  the  street  is  the  projection  from  N.  Y.  129. 

the  roof  of  a  building  not  owned  by        Liability  for  injuries  received  on  a 

the  city  of  a  mass  of  ice  and  snow  which  street  by  the  fall  of  an  unsafe  fvaU.    In 

had  gradually  accumulated  there  until  Oeoraia,  a  city  corporation,  with  the 

it  overhung  the   travelled   way   and  usual  power  to  keep  streets  in  repair 

rendered    the   passing   beneath    dan-  and  to  remove  buildings  and  obstruo- 

gerous.    Muncic  v.  Hey,  164  Ind.  570.  tions  thereon,  was  considered  to  have 
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and  in  respect  of  which  there  b  some  want  of  harmony,  is  neces- 
sary to  a  thorough  understanding  of  the  subject  which  is  discussed 
in  this  section. 

§  1706  (1015).  Negliganca  the  BaiiB  of  LiabiUty;  Runaway  Horses. 
—  But  a  municipal  corporation,  even  in  those  States  which  assert 
an  implied  liability  for  damages  caused  by  a  failure  to  keep  its  streets 
in  repair,  is  liable  in  respect  of  defects  caused  by  others  only  on  the 
ground  of  negligence.  The  liability  is  not  that  of  a  guarantor  of  the 
safety  of  the  traveller.  The  corporate  authorities  are  only  bound  to 
use  reasonable  skill  and  diligence  in  making  the  streets  and  side- 
walks safe  and  convenient  for  travel.   They  are  under  no  obligation 

the  power,  which  it  was  bound  to  ex-  liable  for  an  injury  caused  by  the  faU- 
erciscy  to  remove  any  nuisance  which  ing  of  a  dead  limb  which  the  city  had 
rendered  the  use  of  the  street  dan-  negligerUly  allowed  to  remain  upon  a 
gerous,  such  as  a  deep  pit  dug  near  tree  in  the  public  square.  The  deci- 
the  sidewalk,  or  an  unsafe  wall  ad-  sion,  however,  is  rested  by  the  court 
ioining  it;  and  it  was  held  to  be  liable  upon  general  principles,  and  not  upon 
to  a  person  injured  by  the  fall  of  a  the  duty  to  keep  streets  and  ways  in 
hi^  bnck  wall  of  a  burnt  house,  on  repair.  Suvra,  %%  1673.  1694,  and 
pnvate  property,  at  the  line  of  the  note.  See  ooservations  of  Hoaty  J.,  in 
sidewsdk,  if  it  was  negligent  in  the  Hixon  v.  Lowell,  13  Gray  (Mass.), 
discharge  of  its  duty  to  have  the  wall  59,  63.  Faulty  construction  of  roof, 
abated  or  made  secure.  The  court  cauong  precipitation  of  snow  and  ice 
admitted  that  if  the  wall  was  firm  on  traveller.  Shipley  v.  Fifty  Asso- 
and  had  been  thrown  down  by  a  ciates,  106  Mass.  194. 
tempest,  there  would  be  no  liabuity.  A  municipality  is  liable  for  an  in- 
Parker  v.  Macon,  39  Ga.  725;  Savan-  jury  caused  by  the  fo/Z  of  a  liberty  pole 
nah  V.  Waldner,  49  Ga.  316.  But,  in  m  a  street,  erected  by  citizens  years 
Louisiana,  a  precisely  opposite  con-  previously,  though  the  neglect  of  the 
elusion,  as  to  the  liability  of  a  cor-  corporation  to  remove  it  was  not  \nl- 
poration  for  the  falling  of  an  unsafe  ful,  and  it  had  no  notice  that  the  pole 
wall,  was  reached  in  Howe  v.  New  was  insecure,  and  dthough  it  was  in 
Orleans,  12  La.  An.  481.  a  part  of  the  street  which  did  not  ob- 

In  Missouri,  a  city,  though  required  struct  pubUc  travel.  Norristown  v, 
to  keep  its  streets  in  a  reasonably  safe  Moycr,  67  Pa.  St.  355;  ante,  i  1132. 
condition  for  travellers,  is  not  liable  City  liable  for  obstruction  caused  by 
for  injuries  caused  by  the  fall  of  an  rope  stretched  across  street  and  fastened 
unsafe  wall,  to  one  who  was  not  at  the  to  stakes  set  in  the  street,  without 
time  using  the  street  for  any  purpose,  placing  any  sign  of  warning  to  trav- 
Kiley  v.  Kansas  City,  87  Mo.  103.  ellers.  Chicago  v.  Fowler,  60  111.  322. 
In  that  State,  however,  the  rule  that  See  Wheeler  v.  Ft.  Dodge,  131  Iowa, 
a  city  is  liable  for  injuries  resulting  566,  noted  ante,  §  1703.  Where  an 
from  the  fall  of  a  wall  rendered  un-  injury  was  caused  by  the  blowing  over 
safe  by  fire,  when  its  condition  was  of  part  of  an  old  roof  which  had  bc^n 
known  or  could  have  been  known  bv  leaning  against  a  tree,  the  person  in- 
the  exercise  of  ordinary  care,  is  well  jured  standing  at  the  time  with  one 
settled.  Kiley  v.  Kansas  City,  supra;  foot  upon  the  sidewalk  and  the  other 
Grogan  v.  Broadway  Foundry  Co.,  87  upon  an  adjoining  lot  while  he  was 
Mo.  321.  drawing  wat«r  from  a  hydrant^  it  was 

In  Jones  v.  New  Haven,  34  Conn.  1,  held  that  he  was  lawfully  using  the 
it  was  held  that  a  city,  with  power  street  and  that  the  city  was  guilty  of 
to  protect  and  regulate  trees  in  the  negligence.  Duffy  v.  Dubuque,  63 
squares  and  streets^  and  which  had  Iowa,  171;  Shearm.  &  Red.  Neg. 
by  ordinance  prohibited  any  inter-  (4th  ed.)  354,  and  cases, 
ference  by  others  with  such  trees,  was 
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to  provide  for  everything  that  may  happen  upon  them,  but  only  for 
such  things  as  ordinarily  exist  or  such  as  may  reasonably  be  ex- 
pected to  occur.*  They  are  not  bound  to  keep  the  streets  in  such 
condition  that  a  traveller  thereon  may  with  safety  run  his  horses  at 
a  furious  rate  of  speed  or  drive  thereon  unmanageable  horses,  nor 
are  they  bound  to  keep  them  in  such  condition  that  damage  may 
not  be  caused  thereon  by  horses  which  have  escaped  from  the  control 
of  their  driver  and  are  running  away.* 

§  1707  (1016).  Width  to  be  kept  in  Repair.—  Nor,  as  abeady  inci- 
dentally stated,^  is  a  municipal  corporation  bound  to  keep  all  of  its 
streets  and  all  parts  of  the  street  in  good  repair.  When  it  opens  a 
street  and  invites  public  travel,  it  must  be  made  reasonably  safe 
for  such  use;^  but  this  does  not  necessarily  imply  as  a  matter  of 

1  AnUt  §  1705y  and  note.   Columbus  negligent  defect  in  the  highway,  the 

V.  Ogletree,  96  Ga.  177:  Okieyt;.  Riley,  fact  that  the  horse  was  at  the  time  un- 

39  111.  App.  401 ;   Willis  v,  Newbem,  controllable,    or   running   away,    fur- 

118  N.  Car.  132.  nishes  no  defence  to  an  action  for  the 

*  Ring  V.  Cohoes,    77   N.   Y.   83.  injury.   Baldwin  v.  Greenwoods  Tump, 

where  the  subject  is  clearly  presented  Co.,  40  Conn.  238;    Hull  v.  Kansas 

by  Early  J.:   Moulton  t;.  Sandford,  51  City,  54  Mo.  601:    Hunt  v.  Pownal, 

Me.  127;    Nichols  i;.  Athens,  66  Me.  9   Vt.    418;   Winship   v.    Enfield,   42 

402;   Perkins  v.  Fayette,  68  Me.  152;  N.  H.  197;  Hey  v.  Philadelphia,  81  Pa. 

Davis  V.  Dudley,  4  Allen  (Mass.),  557,  St.    44;    Sherwood   v.   Hamilton,   37 

558;    Titus  v.  Northbridge,  97  Mass.  Up.  Can.  Q.  B.  410:   Ring  v,  Cohoes, 

258;    Fogg  v.  Nahant,  98  Mass.  578;  77  N.  Y.  83;  ante,  S§  1698,  note,  1699. 

Murdock  v.  Warick,  4  Gray  (Mass.),  •  Ante,  i  1699. 

178;  Dreher  v.  Fitchburg,  22  Wis.  675;  <  That  a  street  opened  far  travd  has 

Houfe  V,  Fulton,  29  Wb.  296;   Rock-  not  been  improved  and  graded  is  no 

ford  V,  Hildebrand,  61  111.  155;   Hun-  defence  in  actions  caused  by  defects  in 

ferman  i;.  Wheeling,  46  W.  Va.  761;  it.  Murphy  v.  Indianapolis,  83  Ind. 
[unt  V.  New  York,  109  N.  Y.  134  (not  76.  As  to  the  liability  arising  from  the 
liable  for  damages  caused  by  an  ea>  plan  of  a  street  creating  an  unsafe  con- 
vlosion  of  gas  in  manhole  of  a  steam-  dition,  it  was  said  by  Valentine^  J.,  in 
heating  company's  pipe);  Turner  v.  Gould  v.  Topeka,  32  KaQ.  485,  where 
Newburgh,  109  N.  Y.  301  Goose  stone  part  of  a  street  consisted  of  a  hidb  and 
on  cross-walk).  They  are  not  bound  narrow  embankment  not  guard^  by 
to  keep  streets  passable  for  horses  railings  or  barriers,  and  not  lifted 
which  have  escaped  from  their  owners,  at  night  (see  ante,  i  1696) :  "  In  our 
Moss  V.  Burlington,  60  Iowa,  438.  opinion,  a  city  has  no  more  right  to 
Infra,  §§  1708,  1712.  When  a  horse  plan  or  create  an  unsafe  and  dangerous 
by  reason  of  fright,  disease,  or  vicums'  condition  of  one  of  its  public  streets 
ness  becomes  actually  uncontrollable,  than  it  has  to  plan  or  create  a  public 
BO  that  his  driver  cannot  stop  him  or  or  common  nuisance;  and  it  is  ad- 
direct  his  course,  or  regain  control  mitted  that  it  has  no  right  to  do  this." 
oyer  his  movements,  and  in  this  con-  In  such  a  case,  if  the  court  can  say  as  a 
dition  comes  upon  a  defect  in  the  high-  matter  of  law,  that  the  plan  was  dan- 
way  by  which  an  injury  is  occasioned,  gerous  and  unsafe,  the  city  should  be 
the  town  is  not  Uable  for  the  injury,  held  for  damages  resulting  to  indi- 
unless  it  appears  that  it  would  have  viduals;  but  if  different  persons,  upon 
occurred  if  the  horse  had  not  been  so  the  facts,  might  have  different  opimons 
uncontrollable.  Titus  v.  Northbridge,  as  to  the  condition  of  the  street  for 
97  Mass.  258;  Stone  v,  Hubbardston,  safety,  the  city  ought  to  have  the 
100  Mass.  49,  54;  ani^,  §§  1696.  1698,  benefit  of  the  doubt.  The  presump- 
note.  In  some  of  the  States  tne  rule  tion  is  in  favor  of  the  city.  Gould  v. 
is  that  when  an  accident  occurs  from  a  Topeka,  supra;  see  post,  §S  1739  et  seg.. 
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law  that  the  whole  width  of  the  street  must  be  in  good  condition.* 
Whether  the  street  was  wide  enough  to  be  safe;  whether  it  was  in 
a  reasonably  safe  condition  for  public  use  by  travellers  who  use 
ordinary  care  to  avoid  injury,  are  almost  always  questions  for  the 
jury.* 

§  1708  (1017).  Unsafe  Streets;  Result  as  to  ImpUed  LiabiUty 
summed  up. —  It  may  be  fairly  deduced  from  the  many  cases  upon 
this  subject  referred  to  below  and  in  the  preceding  sections  and 
notes,  that,  in  the  absence  of  a  statute  expressly  imposing  the  duty 
and  declaring  the  liability,  municipal  corporations  proper,  having  the 
powers  ordinarily  conferred  upon  them  respecting  bridges,  streets, 
and  sidewalks  within  their  limits,  owe  to  the  public  the  duty  to 
keep  them  in  a  reasonably  safe  condition  for  use  in  the  usual  mode 
by  travellers,  and  are  liable  in  a  civil  action  for  special  injuries 
resulting  from  neglect  to  perform  this  duty.*    Such  duty  and  lia- 

88  to  liability  for  defective  plan  of  526.    On  this  general  subject  see  arUe, 

sewers.  §  1699,  and  cases  cited  in  the  notes. 

1  Birch    V.    Charleston    L.    H.    &  Craig  v.  Sedalia,  63  Mo.  417. 
Power  Co.,  113  111.  App.  229;  Ely  v.        In  the  case  last  cited,  in  which  the 

St.  Louis,  181  Mo.  723.    But  see  At-  accident  was  ascribed  to  a  ridge  in  the 

lanta  v.  Milam,  95  Ga.  135;  Wilmette  middle  of  the  street  about  six  inches 

V.  Brachle,  209  111.  621;  Powers  v.  St.  high,  two  feet  in  width,  and  sloping 

Joseph,  91  Mo.  App.  55;    Fockler  v,  gently  to  the  surface  of  the  street. 

Kansas  City,  94  Mo.  App.  464.     A  the  rest  of  the  street  being  in  good 

city  is  required  to  keep  in  repair  a  side"  repair  and   unobstructed.  Hough,  J., 

walk  for  its  enHre  width.    Sprin^eld  well  observes:    ''Every  defect  or  im- 

V.  Bums,  51  111.  App.  595.    A  city  is  perfection  in  the  streets  of  a  city  is  not 

reauired  to  keep  the  whole  of  its  side-  actionable.   It  must  appear  that  under 

walk  in  a  reasonably  safe  condition  the   particular   circumstances   of   the 

for  travel.    Coins  v.  Moberly,  127  Mo.  case,  it  was  the  duty  of  the  city  to  have 

116.  removed  the  obstruction,  or  repaired 

'  Bassett  v.  St.  Joseph,  53  Mo.  290;  the  defect  which  occasioned  the  injury. 

Brown  v,  Glasgow,  57  Mo.  156,  157;  and  that  the  person  complaining  was 

Fulliam  v,  Muscatine,  70  Iowa,  436:  at  the  time  in  the  exercise  of  ordinary 

Wellington  v.  Gregson,   31   Kan.   99  care."   63  Mo.  419.   There  is  ordinarily 

(quoting    and    approving    the    text);  no  liability  where  the  accident  is  caused 

Tritz  V,   Kansas  City,   84   Mo.   632;  by  a  hole  or  gully  in  a  part  of  the  street 

Hill    V.    Glenwood,    124    Iowa,    475;  not  travelled,  and  where  the  travelled 

Cummings  v.  New  Rochelle,  38  N.  Y.  portion  is  of  sufficient  width,  and  in  a 

App.  Div.  583.    In  Monongahela  City  safe   condition.     Brown   v.   Glasgow, 

p.  Fischer,  111  Pa.  St.  9,  Paxson,  J.,  suvra.    Infra,  J  1711.     In  Iouxl  it  is 

said:  " In  the  closely  built  up  portions  held  that  if  a  street  is  opened  for  travel 

of  a  town  or  city  the  duty  of  the  author-  its  entire  width  the  city  is  bound  to 

ities  to  keep  the  entire  street  and  side-  keep  it  in  a  reasonably  safe  condition 

walks  in  a  safe  condition  may  be  con-  from  sidewalk  to  sidewalk.     Crystal 

ceded.  .  .  .  But  this  has  never  been  v.  Des  Moines,  65  Iowa,  502;  Stalford 

held  to  be  the  hile  as  regards  countiy  v.  Oskaloosa,  57  Iowa,  748;    Stafford 

roads."     Duty  of  keeping  in  repair  v.  Oskaloosa.  64  Iowa,  251.    Compare 

extends  to  a  street  so  opened  as  to  Fulliam  v.  Muscatine,  70  Iowa,  436; 

invite  public  travel  thereon,  whether  supra,  §  1699,  and  notes, 
the  street  has  been  fully  brought  to        *  Enforcing  this  duty  by  TTiandamiis: 

Krade,  or  formally  declared  open  or  not.  see  ante,  §  1493.    By  indictment:  ante, 

Lindholm  v.  St.  Paul,  19  Minn.  245;  |S  1597,  1600.    See  generally  Curry  v. 

followed  in  Treise  v.  St.  Paul,  36  Minn.  Mannington,  23  W.  Va.  14,  citing  the 
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bility  are  considered  to  exist,  without  a  statute  giving  an  action, 
when  the  following  conditions  concur:  — 

1.  The  place  in  question,  whether  bridge,  sidewalk,  or  street, 
must  be  one  which  it  is  the  duty  of  the  corporation  to  repair  or 
keep  in  a  reasonably  safe  condition;  and  this  diUy  (to  keep  in  repair), 
if  not  specifically  enjoined,  must  arise  upon  a  just  construction  of 
the  charter  or  statutes  applicable  to  the  corporation. 

2.  This  duty  or  burden  must  appear,  upon  a  fair  view  of  the 
charter  or  statutes,  to  be  imposed  or  to  rest  upon  the  municipal  cor- 
poratUm,  as  such,  and  not  upon  it  as  an  agency  of  the  State,  or  upon 
its  officers  as  independent  public  officers.*  (This,  however,  in  gen- 
eral, appears  sufficiently  where  the  municipality  sought  to  be  made 
liable  exists  under  a  special  charter  or  general  act  which  confers 
upon  it  peculiar  powers  and  privileges  as  respects  streets,  their  con- 
trol and  improvement,  not  possessed  throughout  the  State  at  large 
under  its  general  enactments  concerning  ways.) 

3.  The  power  to  perform  the  duty  of  maintaining  the  streets  in 
a  reasonably  safe  condition,  by  authority  to  levy  taxes  or  impose 
local  assessments  for  the  purpose,  must  be  (as  it  almost  always  is) 
conferred  upon  the  corporation.^ 

text;  Wilson  v.  Wheeling,  19  W.  Va.  Oreg.  253,  approving  text.  Weight- 
323;  Denver  v.  Dunsmore,  7  Colo,  man  v.  Washington,  above  cited,  was 
328;  Denver  v.  Dean,  10  Colo.  375;  followed  by  Nebradui  City  v,  Camp- 
Shearer  V.  Buckley,  31  Wash.  370.  bell,  2  Black,  590,  where  a  city  corpora- 

*  Text  approved,  Williams  v.  tion,  with  control  over  streets,  and 
Shelby  County  Tax.  Dist.,  16  Lea  power  to  levy  taxes  to  keep  them  in 
(Tenn.),  531,  holding  that  the  Taxing  repair,  which  left  a  bridge  on  a  street 
District  of  Shelby  County ^  though  a  over  a  creek  defective  and  unsafe  for 
municipal  corporation,  was  not  liable,  want  of  side-railing^  was  held  liable  for 
under  the  act  creating  it,  for  property  damages  happening  in  consequence, 
injured  in  an  accident  caused  by  ita  See  also  Chicago  v.  Robbins,  2  Black 
failure  to  keep  the  streets  in  repair.         (U.  S.),  418,  s.  c,  ag^n  4  Wall.  (U.  S.) 

*  Weightman  v.  Washmgt'On,  1  657;  New  York  v,  Sheffield  (stump  in 
Black  (U.  S.),  39  (corporate  liabiUtv  for  sidewalk),  4  Wall.  (U.  S.)  189.  This 
unsafe  bridge) ;  distinguished  from  case^  which  was  somewhat  peculiar  in 
Providence  v.  Clapp,  17  How.  (U.  S.)  its  circumstances,  was  tried  oefore  Mr. 
161;  and  from  Russell  V.Devon  County,  Justice  Nelson  at  the  circuit.     When 

2  T.  R.  661,  667;  and  approving  Hen-  the  evidence  was  in,  the  learned  judge 
ley  V.  Lyme  Regb,  5  Bing.  91 :  s.  c.  charged  the  jury,  whereupon  the  coun- 

3  Bam.  &  Ad.  77j  s.  c.  2  CI.  &  Fin.  sel  for  the  city  handed  up  a  longseries 
331 ;  Barnes  v.  That,  of  Columbia,  91  of  requests  to  charge,  which  hisHonor, 
U.  S.  540;  Cleveland  v.  King,  132  U.  S.  without  reading,  diiected  to  be  given 
295 :  Omaha  v.  Olmsted  (hole  in  side-  to  the  clerk  ana  filed.  His  judgment 
walk),  5  Neb.  446.  Text  cited  and  was  affirmed.  See  also  Hutson  r.  New 
approved  in  Jansen  v.  Atchison,  16  York,  9  N.  Y.  163,  s.  c.  5  Sandf.  289. 
Kan.  358;  Campbell,  Adm.  v.  Mont-  Mason,  J.,  admits  existence  of  cases 
gomery,  53  Ala.  527;  Oliver  v.  Kansas  of  contrary  bearing  where  the  means  to 
City,  69  Mo.  79;  Craig  v.  Sedalia,  63  keep  in  repair  are  limited^  but  regards 
Mo.  417;  Richmond  v.  Courtney,  32  them  as  not  applicable,  smce  the  city 
Gratt.  (Va.)  792:  Centreville  v.  Woods,  of  New  York  "is  possessed  of  the  moat 
57  Ind.  192;  Albritton  v.  Huntsville,  ample  powers  in  this  respect."  /b. 
GO  Ala.  486',  B,8J^kixi  v.  Buckman,  9  170.   See  s.  c.  6  Sandf.  (N.  Y.  Superior 
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§  1709.    Implied    LiabiUty;  Basis    of    Municipal    BesponsibiUty; 

Prior  Written  Notice  of  Defect.  —  In    some    instances    statutes 

Court)  289,  and  exposition  of  the  ground  Johnson,  53  111.  91;  Decatur  v.  Fisher, 

on  which  it  was  decided  by  DeniOj  J.,  lb,  407.    The  principle  is  adhered  to. 

9  N.  Y.  456. 458,  in  Griffin  t;.  New  York.  Chicago  v.  Fowler,   60  111.  322,  and 

And  see  also  Lloyd  v.  New  York,  5  Centralia  v.  Scott,  59  III.  129;    Peru 

N.  Y.  369;  New  York  v.  Furze,  3  ffill  v.  French,  55  111.  317;    Rockford  v, 

(N.  Y.),  612.    Approved  by  Sdden,  J.,  Hildebrand,  61  111.  155:  ante,  §  1687, 

16  N.  Y.  162,  note;  9  N.  Y.  168;  lb,  note;   Hey  i;.  Philadelphia,  81  Pa.  St. 

458.     Explained,    1  Denio,    595;   32  44;    Rusch   v.   Davenport    (defective 

N.  Y.  165;  Conrad  v.  Ithaca,  16  N.  Y.  bridge),  6  Iowa,  443;   Rowell  v,  Wil- 

158;   Weet  v.  Brockport,  lb,  161,  and  Hams,  29  Iowa,  210;  Ellis  v.  Iowa  City, 

review  of  cases  in  the  learned  opinion  lb.  229;    Soper  v.  Henry  County,  26 

of  Sdden,  J.;  Storrs  v.  Utica,  17  N.  Y.  Iowa,  264;   McCullom  v.  Black  Hawk 

104,  and  cases  cited;    Davenport  v.  County,  21  Iowa,  409;   HufF  v,  Powe- 

Ruckman.  37  N.  Y.  568,  in  which  Hunt^  shick  County,  60  Iowa,  529;    Pease 

C.  J.,  declares  that  the  liability  of  the  v.  Dayton  (defective  bridge),  4  Ohio 

corporation  of  the  city  of  New  York  St.  80;  Tallahassee  v.  Fortune,  3  Fla. 

extends  to  injuries  arising  from  the  19;  Baltimore  t;.  Marriott  (ice  on  pave- 

emission  of  the  duly  to  repairf  as  well  ment),  9  Md.  160.  174;    Baltimore  v, 

as  to  those  arising  from  some  act  done  Pendleton.  15  Ma.  12;    Baltimore  v. 

by  it.    Requa  v.  Rochester,  45  N.  Y.  Brannan  (accident  in  a  place  not  pub- 

129;    Clemence  v.  Auburn,  66  N.  Y.  lie),  14  Md.  227;    Shartle  v,  Minne- 

334;   Diveny  v.  Ehnira,  51  N.  Y.  .506;  apolis.  17  Minn.  308  (defective  bridge); 

Saulsbunr  v,  Ithaca,  94  N.  Y.  27;  Ehr-  Cleveland  v.  St.  Paul,  18  Minn.  279; 

gott  V.  New  York,  96  N.  Y.  264;  Nel-  Moore  v,  Minneapolis,  19  Minn.  300; 

son  r.  Canisteo,  100  N.  Y.  89;  Petten-  Fumell  v.  St.   Paul,   20  Mmn.    117; 

^11  V.  Yonkers,  116  N.  Y.  558;   Erie  O'Leary  v,   Mankato,   21   Minn.   65; 

V.  Schwinffle,  22  Pa.  St.  384.    The  text  Staples  v.  Canton,  69  Mo.  592,  approv- 

cited   and  approved.  Fort  Wayne  v,  ing  text;  McDonough  v.  Nevada  City, 

De\ritt,  47  Ind.  391,  397;    Higert  v,  6  Nev.  90;  Hines  v.  Lockport,  5  Lans. 

Greencastle,  43  Ind.  574;    Richmond  (N.  Y.)   17;   Covington  v.  Bryant.  7 

V.   Courtney,    32   Gratt.    (Va.)    792;  Bush,  248;  Wheeler  v.  Westport  (what 

Centreville   v.   Woods,   57   Ind.    192.  isadefect?),  30  Wis.  392;  an/c,  §  1687; 

fTiffuZ  neglect  not  essential  to  liability :  Bums  v,  Elba,  32  Wis.  605;   Koester 

andastodefenceof  want  of  funds,  ana  v,    Ottumwa    (insufficient    barricade), 

want  of  means  to  raise  them,  see  re-  34  Iowa,  41. 

marks  of  Black,  C.  J.,  22  Pa.  389.  In  Ohio,  a  city  is  liable  for  negli- 
As  to  bridges,  Bee  ante,  §§  1157,  1158,  gence  in  not  keeping  its  streets  in  a 
1640,  and  Index,  tit.  Bridge.  A  city  reasonably  safe  condition.  Cleveland 
must  keep  in  repair  a  bridge  within  its  v.  Kin^,  132  U.  S.  295,  construing 
limits  originally  built  and  maintained  the  legislation  of  that  State  as  to 
by  a  county  as  a  part  of  the  highway,  the  nature  and  extent  of  municipsd 
and  is  liable  for  injuries  caused  by  its  duty  and  liability.  A  statute  pro- 
neglect  in  not  repairing  it.  Goshen  vidmg  that  a  city  should  not  be  held 
V,  Myers,  119  Ind.  196;  Blake  v.  St.  liable  for  damages  caused  bv  obstruc- 
Louis,  40  Mo.  569;  Smith  v.  St.  Joseph,  tions  in  streets  unless  actual  notice  of 
45  Mo.  449;  St.  Paul  v.  Kirby  (injury  such  obstruction  should  have  been 
to  child),  8  Minn.  154;  St.  Paul  v.  Seitz,  siven  to  the  city  at  least  twenty-four 
3  Minn.  297;  Topeka  v.  Tuttle,  5  Kan.  hours  previous  to  the  damages  or  injury, 
425;  Atchison  v.  King,  9  Kan.  550;  held  not  unconstitutional  as  depriving 
State  V.  Murfreesboro,  11  Humph.  217,  the  injured  party  of  his  remedy;  it  is 
per  McKinney,  J.;  Smoot  v.  Wotump-  a  lawful  exercise  of  legislative  power 
ta,  24  Ala.  112.  See  Davis  v.  Mont-  to  impose  conditions  upon  the  liability 
gomery,  51  Ala.  139;  Campbell's  Adm.  of  a  city  for  injuries,  ic.  McNally  ». 
V.  Montgomery  Council,  53  Ala.  527;  Cohoes,  53Hun  (N.Y.),  202;  affirmed, 
Montgomery  v.  Wright,  72  Ala.  411;  127  N.  Y.  350.  In  MacMullen  v. 
Browning  v.  Springfield,  17  III.  143;  Middletown,  187  N.  Y.  37,  and  in 
JoUet  V.  Verley,  35  111.  58;  Blooming-  Goddard  v.  Lincoln,  69  Neb.  594,  a 
ton  V.  Bay,  42  111.  503;  Chicago  v.  statutory  requirement  of  a  wriUen 
Gallagher,   44   111.   295;    Chicago   v,  notice  of  the  clef ect  to  the  city  previous 


2994  MUNICIPAL  CORPORATIONS  §  1709 

have  been  enacted  in  States  in  which  the  doctrine  of  the  implied 
Uability  of  municipal  corporations  is  recognized,  declaring  that 
such  municipalities  shall  not  be  liable  for  a  defect  in  the  city  streets 
unless  toritten  notice  of  the  defect  should  have  been  given  to  the  muni- 
cipality a  prescribed  time  prior  to  the  occurrence  of  the  damage  or 
injury.  In  these  cases  the  power  of  the  legislature  to  attach  this 
qualification  to  the  implied  liability  of  the  municipality  has  been 
disputed,  but  the  courts  have  sustained  the  legislative  authority 
to  so  enact,  and  have  elucidated  the  precise  ground  upon  which  the 
implied  liability  exists.  These  decisions  recognize  the  fact  that  a 
municipal  corporation  is  the  creature  of  the  legislature  and  its 
rights,  duties,  and  liabilities  are  to  be  measured  by  the  statutes 
under  which  it  exists.    The  liability  of  the  municipality  for  a  defect 

to  the  injury  was  held  not  unconstitu-  ground  that  a  public  duty  is  enjoined 

tional.    InfrOf  S§  1709,  1717,  1718,  as  with  the  means  of  performance,  and 

to  notice  to  the  city.    The  rule  as  to  that  the  public  have  a  remedy  for 

implied  liability  of  municipal  coniora-  neglect  b^  indictment,   and  a  party 

tions  for  damages  caused  by  their  failure  specially    injured    by    action.      Anne 

to  keep  their  streets  and  sidewalks  Arundel  County  v.  Duckett^  20  Md. 

in   a  safe   condition,   was  vigorously  468;    Calvert  County  v.   Gibson,  36 

assailed  bv  counsel  in  Jansen  v.  Atchi-  Md.  229;   Baltimore  v.  Pendleton,  15 

son,  16  Kan.  358;   but  the  court  ad-  Md.  12;  anUy  §  1638,  note.    See  Brown 

hered  to  its  former  decisions,  remark-  v.   Jefferson   County,    16   Iowa,   339, 

ing  that  althou^  the  reasons  f^ven  assuming     liability   of     counties    for 

for  the   rule   mi^ht   not   be   entirely  defective  bridges.     But  see  Soper  r. 

satisfactory,  yet  it  had  been  so  gener-  Henry   County,    26   Iowa.    264,   and 

aJly  approved,  and  was  on  the  whole  Rigony  v.  Schuylkill,  103  ra.  St.  382, 

so  just,  that  it  ought  not  to  be  over-  for  discussion  of  question, 
thrown.    Ground  of  implied  liability        In  Pennsylvania  the  duty  and  lia- 

in  Indiana^  ante^  §  1705,  note.  bility  as  to  maintaining  highways  and 

The  principles  stated  in  the  text  find  bridges  in  repair  is  statutory.     The 

some  support  in  the  general  reasons  on  statute  enacts  that  ''all  roads  shall  be 

which  tne  judgment  in  several  im-  kept  in  repair  at  the  expense  of  the 

portant  recent  cases  in  England  rest,  township.''     It   is   the   duty  of  the 

Foreman  v.  Canterbury,  L.  R.  6  Q.  B.  county   conmiisffloners  by  statute  to 

214;   Mersey  Dock  Cases,  L.  R.  1  H.  repur  all  bridges.     Liability  in  dam- 

L.  93;   s.  c.  11  H.  of  L.  Cases,  687.  ages  for  neglect  of  such  duty  is  held  to 

Contra.     In  New  Jersey  the  view  is  follow  as  a  consequence.     Rigony  v. 

taken  that  the  duty  of  a  city  in  respect  Schuylkill  County,   103  Pa.  St.  382; 

to  the  repair  of  its  streets  b  a  vMic  Rapho  v.  Moore^  68  Pa.  St.  404.    And 

duty  (not  a  corp)orate  one)^  ana  that  an  action  will  he  to  recover  damages 

the  neglect  to  perform  it  will  not  give  for  an  injury  sustained  by  reason  of 

a  private  remedy  without  an  express  the  negligence  of  its  officials  to  keep 

statute.    Pray  v.  Jersey  City,  32  N.  J.  its  roads  and  streets  in  proper  repair. 

L.  394,  reaffirming  Sussex  County  v.  Pittsburgh  &  B.  Pass.  Ry.  Co.  v.  Pitts- 

Strader  (quasi  corporation),  18  N.  J.  burgh,  80  Pa.  St.  72;    McLaughlin  p. 

L.  108;  Condict  v.  Jersey  City,  46  N.  Corry,  77  Pa.  St.  109;    Dean  v.  New 

J.  L.  157.    Compare  Durant  v.  Palmer,  Milford,  5  W.  &  S.  545;    Allentown 

29  N.  J.  L.  544.    See  also  Detroit  v.  v.  Kramer,  73  Pa.  St.  406;    Newlin  v. 

Blackeby,  21  Mich.  84;    s.  c.  9  Am.  Davis,  77  Pa.  St.  317;  Fritsch  v.  Alle- 

L.  Reg.   (n.  s.)  670,  with  note.     In  gheny.  91  Pa.  226.     In  lUinais  civil 

Maryland,  the  other  extreme  is  held,  townships  not  thus  liable.     Russell  v. 

and   counties   are   liable   without   an  Steuben,  57  111.  35;    White  v.  Bond 

express  statute  to  a  private  action  in  County,  58  Dl.  297. 
respect   of    defective   roads,   on   the 
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is  implied  from  the  provisions  of  the  statutes,  such  as  provisions 
charging  the  municipality  with  the  duty  of  keeping  the  streets  in 
proper  condition,  and  rests  upon  the  proposition  that  the  municipal 
corporation,  under  a  grant  from  the  sovereign  power,  has  agreed  ex- 
pressly or  impliedly  to  do  certain  things,  and  its  neglect  to  do  them 
exposes  it  to  public  prosecution  or  to  a  private  action  by  any  person 
injured  thereby.  But  this  doctrine  or  rule  of  responsibility  does 
not  prevent  the  legislature,  which  creates  the  municipal  corporation, 
from  validly  denying,  in  the  exercise  of  its  conceded  general  powers 
of  control,  the  right  to  maintain  a  private  action  against  it  for  an 
injury  to  the  individual,  or  the  power  of  the  legislature  to  restrict 
that  right  by  any  regulation  which  it  deems  proper.  Hence,  these 
statutor^'^  provisions  are  valid,  and  no  recovery  can  be  had  against 
the  municipality  in  the  absence  of  proof  of  written  notice  of  the 
defect  prescribed  by  the  statute.^ 

^  Schigley  v.  Waseca,  106  Minn.  94;  The  plaintifF  contends  that  the  section 

Goddardv.  Lincoln,  69Neb.  594;  Mac-  quoted  contravenes  the  bill  of  rights, 

Mullen  V.  Middletown,  187  N.  Y.  37,  which  gives  to  every  person  a  remedy 

rev'g  112  N.  Y.  App.  Div.  81.  for  any  injury  done  him  in  his  lands, 

The  liability  ot  a  city  for  injuries  goods,    person,   or    reputation.    The 

resulting  from   defective  streets  and  constitutional  provision  invoked  was 

sidewalks  rests  exclusively  upon  ex-  not  intended  to  guarantee  indenmity 

press    or   implied    provisions    of    the  against  injury  oi   every  species,  but 

statute,  and  the  legislature  may  limit  onl^  such  as  result  from  the  invasion 

such  liability  or  remove  it  entirely,  or  infringement  of  a  legal  right,  or 

A  statute  declaring  that  cities  shall  the  failure  to  discharge  a  legal  duty  or 

not  be  liable,  unless  notice  in  writing  obligation.     While  the  charter  of  cities 

of  the  defect  causing  the  injury  shall  of  the  first  class  imposes  upon  such 

have  been  filed  with  the  city  clerk  at  cities  the  dutv  of  keeping  their  walks 

least    five    davs    before    the    injurv  in  a  reasonably  safe  condition,  by  the 

occurred,    helcl    constitutional.    God,-  provisions  of  section  110,  such  duty 

dard  v.  Lincoln,  69  Neb.  594.     Albert,  does  not  become  imperative  or  active, 

Com V,  said:  "A  city  is  a  creature  of  until  the  notice  therein  provided  has 

the  le^lature;   its  rights,  duties  and  been  given  in  the  manner  and  for  the 

liabilities  are  to  be  measured  by  the  time  therein  specified.    Such  duty  and 

statute  under  which  it  exists.     Early  its  correlative  right,  as  we  have  seen, 

in  the  history  of  this  State,  a  city  was  rest    exclusively  on  the  st-atute.     It 

held  liable  for  injuries  resulting  from  was  competent  for  the  legislature  to 

the  defective  condition  of  its  streets,  relieve   such  cities  from  tne  duty  of 

on  the  ground  that  it  had  exclusive  maintiuning  their  walks,  and  from  all 

control  of  such  streets,  and  the  leg^  liability    for    injuries    resulting    from 

laturc  had  placed  ample  means  at  its  their  unsafe  condition.     If  the  right 

disposal  to  maintain  its  streets  in  safe  to  recover  for  such  injuries  might  have 

condition.    Omaha    v.    Olmstead,     5  been   withheld   entirel]^,   one   seeking 

Neb.  446.    The  principle  announced  to  recover  for  such  injuries  certainly 

in  that  case  has  since  been  frcouently  cannot    complain    of    the    conditions 

applied.    Aurora  v.  Cox,  43  Neb.  727;  with  which  the  legislature  has  seen 

Lincoln    v.    O'Brien,    56    Neb.    761;  fit  to  accompany  the  right."     InGrood- 

Beatrice  v.  Reid,  41   Neb.  214.    As  rich  i;.  University  Place,  80  Neb.  774, 

the  liability  in  such  cases  must  rest  on  it  was  claimed  that  the  decision  of  the 

some  express  or  implied  provision  of  court  in  Goddard  v.  Lincoln,  69  Neb. 

the  statute,  it  is  clear  that  the  legis-  .594,  «upra,  had  changed  the  rule  of 

lature  may  place  such  limitations  upon  implied  liability  adopted  by  the  courts 

it  as  it  mav  deem  proper,  or,  for  tnat  of  Nebraska,  and  that  a  city  was  not 

matter,   take  it    awa3'   entirely.  .  .  .  liable   for  a   defective   street,   unless 
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§  1710  (1018).    Author'8  Comznonts  on  the  Doctrine  of  Implied 
Liability.  —  Where  the  duty  to  keep  streets  in  repair  is,  in  terms,  en- 

ezpreflslv  made  80  by  statute.    But  the  to  a  priyate  action  by  any  pereon 

court   cieclared    that   its   decision   in  injurea   thereby.    But   this  doctrine, 

Goddard  v.   Lincobi,   swpray  did  not  or  rule,  of  responsibility  furnishes  no 

necessarilv  lead  to   that  result,   and  satisfactory  reason  whv  the  legislature, 

reaffirmed  Omaha  t;.  Olmstead,  5  Neb.  which  creates  this  ^ubUc  corporation, 

446,  which  held  that  the  making,  im-  may    not  validly,   m  the  exercise  of 

proving,  and  repairing  of  streets  by  a  ito  conceded  general  powers  of  control, 

municipal  corp)oration  relate  to  its  cor-  deny  to  the  individual  the  right  to 

porate  intercsto  only,  and  that  the  maintidn  a  private  action  against  it, 

municipality  is  liable  tor  its  failure  to  or  restrict  the  right  by  any  regula- 

perform   its  duty,  when   it   has  the  tion,  which  it  deems  proper.    .    .    . 

exclusive  control  of  the  streets   and  Where  the  charter  voices  the  will  of 

ample  means  to  do  so.    Citing  Platts-  the  legislature^   upon  the  subject  of 

mouth  V,  Mitchell,  20  Neb.  228;  Ponca  the    responsibility    of    the    political 

V.  Crawford,  23  Neb.  662;    Wahoo  v.  agencv  of  the  State  to  answer  to  the 

Reeder,  27  Neb.  770;    Ord  v,  Nash,  complaint  of  a  private  individual,  it 

50  Neb.  335;  Brown  v.  Pierce,  78  Neb.  announces  a  rule  of  conduct,  which  is 

623;  Burke  v.  South  Omaha,  79  Neb.  to  govern  the  relations  of  the  munici- 

793.    See    also  Ruth   t;.   Omaha,  82  pahty  with  its  citizens.     No  right  is 

Neb.  846.  thereby    taken    away:     but    rdative 

In  MacMullen  v.  Middletown,  187  rijghts  are  defined,   which  are  to  be 

N.  Y.  37,  the  Appellate  Division  of  binding   upon   those   who   choose  to 

the    Supreme    Court    held    that    the  remain  residents  of  the  municipality, 

legislature    could    not    constitutumally  Legislative  restriction,  or  regulation, 

require  written  notice  of  the  existence  of  is    especially    justifiable    where    the 

a  defect  in  the  city  streets  as  a  con-  provision  has  relation  to  the  perform- 

dition   precedent   to   the   liability   of  ance  of  duties,  which,  as  in  tins  case, 

the   municipaUty,   but  the  Court  of  though  for  the  corporate  benefit,  are. 

Appeals  held  to  the  contrary.    After  also,  of  public  interest.    The  power  of 

referring  to  the  fact  that  municipal  control  over  streets  and  highways  was 

corporations  are  the  creatures  of  the  delegated   by  the  legislature  to  the 

legislature,  Gra^,  J.,  said, ''The  charter  common  council  of  the   dty,  as  its 

of  the  defendant  made  the  common  representative,   in  the  interest  of  a 

council  commissioners  of  highways  for  better  governmental  policy.    It  might 

the    city.    They   were   charged   with  have  reserved  the  performance  of  a 

the  duty  of  keeping    the  streets  in  duty  so  important  to  the  generaJ  public 

proper  condition  and  were  empowered  to  an  independent  body,  as  a  oonven- 

to  require  the  owners  and  occupants  ient   way   of   exercising   the   ^vem- 

of  buildings,  or  lots,  to  clean  the  snow  mental  functions.    If,  in  investing  the 

and   ice    ironi    the    sidewalks.    That  municipalitv  with  the  Siiy,  the^gis- 

these  provisions  of  the  charter  would  lature  should  regard  its  performance  as 

make  the  municipality  responsible  for  partaking  of  a  governmental  nature 

the  acts  of  its  officials,  as  corporate  and  should  relieve  it  of  responsibility 

ajgents,  in  the  absence  of  any  restric-  for  breaches,  could  it  properly  be  said 

tive  clause,  may  be  regarded  as  having  to   have  violated   any   constitutional 

been  settled  by  the  decision  of  this  rights  of  the  citizens?    I  think  not, 

court  in  the  case  of  Conrad  v.  Ithaca,  and  if  the  view  of  the  learned  court 

16  N.  Y.  158,   the  authority  of  which  below  b  ri^t,  that  the  proviaon  in 

has  been  repeatedly  recogmzed  since,  this  charter  was  equiv^ent  to  a  denial 

Ehrgott  V.  New  York,  96  N.  Y.  264,  of  any  remedy  for  an  injury  sustained 

265;    Ryan  v.  New  York,  177  N.  Y.  throu^  a  failure  of  the  defendant  to 

271,  288.    The  doctrine  of  municipal  keep  its  streets  in  good  order,  then  I 

liability,  thus  settled,  rested  upon  the  hola  that  its  enactment  was  a  valid 

proposition   that   the   municipal   cor-  exercise  of  legislative  power." 

poration,  for  a  consideration  received  A  provision  making  the  liability  of 

from  the  sovereign  power,  has  agreed,  a    municipal    corporation    depenaent 

expressly  or  impliedly,  to  do  certain  upon  prior  written  notice  of  the  defect 

things,  and   its   neglect  to   do   them  may  be  inserted  in  a  charter  prepared 

exposes  it  to  public  prosecution,  or  on  behalf  of  the  municipsJity  oy  a 
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joined  upon  the  corporate  avthoritieSf  and  they  are  supplied  with  the 
means  to  perform  it,  there  is  little  difficulty,  we  think,  in  holding  the 
corporation  liable,  on  the  general  principles  of  the  law  without  an 
express  statute  declaring  the  liability,  to  a  civil  action  by  any  one 
specially  injured  by  its  neglect  to  discharge  this  specific  duty.^  But 
where  the  duty  to  repair  b  not  specifically  enjoined,  and  an  action 
for  damages  caused  by  defective  streets  is  not  expressly  given,  still 
both  the  duty  and  the  liability,  if  there  be  nothing  in  the  charter  or 
in  legislation  of  the  State  to  negative  the  inference,  have  often,  and 
in  our  judgment  properly,  been  deduced  from  the  intrinsic  nature  of 
the  special  powers  conferred  upon  the  corporation  to  open,  grade, 
improve,  and  exclusively  control  public  streets  within  their  limits,  and 
from  the  means  which,  by  taxation  and  local  assessments,  or  both, 
the  law  places  at  its  disposal  to  enable  it  to  discharge  this  duty.^ 

§  1711  (1019).  Extent  of  the  liabUity.  —  From  what  has  abeady 
been  said,  that  negligence  is  the  ground  of  the  liability,^  it  follows 
that  a  municipal  corporation  is  not  an  insurer  against  accidents  upon 

hoard  of  freeholders  and  adopted  by  held  b^  the  courts  of  this  State  that 

the  votes  of  the  citizens.    Schigley  v,  a  municipal  corporation,  having  power 

Waseca,  106  Minn.  94.  to   maintain  and   control   streets,    is 

For   instances   where   prior  written  bound  to  exercise  ordinary  and  reason- 

noHce  of  the  existence  of  a  defect  was  able  care  and  diligence  to  see  that  they 

prescribed  by  statute  as  a  condition  are  kept  in  a  reasonably  safe  condition 

of  the  liability  of  the  municipality  and  for  public  travel,  that  a  general  rule  to 

sustained   without   discussion   oi   the  that  effect  may   now  be    considered 

constitutional  question,  see  Sm^rth  v.  as  established  and  to  be  applicable, 

Bangor,  72  Me.  249;  Rogers  v.  Shirley,  whether  the  act  or  omission  complained 

74  Me.  144;   Hurley  v.  Bowdoinham,  of  and  causing  the  injury  was  that  of 

88  Me.  293;  Littlefield  v.  Webster,  90  the  municipal  corporation  or  some  third 

Me.  213;  Emery  v,  Waterville,  90  Me.  party."     LkLnforth,  J.,  Nelson  v.  Canis- 

485;  Gumey  v.  Rockport,  93  Me.  360;  teo,  100  N.  Y.  89.    Where  the  city 

Winsor  v.  Tripp,  12  K.  I.  454;   Allen  voluntarily  assumes  the  duty  to  build 

V.  Cook,  21  R.  I.  525;    Houston  v.  sidewalks,  gutters,  &c.,  it  is  liable,  if 

Isaacks,    68    Tex.    116;    Houston   v,  ne^gent,  for  want  of  repair.    Alton 

Vatter,  32  Tex.  Qv.  App.  298;  Still  v,  v.  Hope,  68  111.  167.    See  Haskell  v. 

Houston  (Tex.  Civ.  App.),  66  S.  W.  Penn  Van,  5  Lans.  (N.  Y.)  43.    If,  by 

Rep.  96.  statute^  a  city  is  required  to  keep  ita 

*  Montgomerv  v.  Wright,  72  Ala.  streets  m  propjer  repair  generally,  with- 

411;  Dclger  v.  st.  Paul,  14  Fed.  Rep.  out  being  limited  to  proper  repair  for 

567;   Hall  v.  Norwalk,  65  Conn.  310;  travellers  only,  and  it  has  the  power 

Greensboro  v.  McGibbony,  93  Ga.  672;  and  means  to  do  so,  it  may  be  held 

Maus   V,   Springfield,    101    Mo.    613;  responsible  for  damages  sustained  by 

Farquar  v.  Roseburg,   18  Oreg.  271;  |>ersons  using  it  for  pleasure,  recre&- 

Sutton  V,   Snohomish,    11   Wash.  24.  tion,  or  through  mere  idle  curiosity. 

It  is  held  in  New  York  that  the  absence  as  in  this  case,   where  a  child  was 

of  necessary  funds,  or  the  legal  means  injured  while  rolling  a  hoop.    Chicago 

of  procuring  them,  will  excuse  the  per-  v,  Keefe,  114  111.  222. 
formance  of  the  duty.    Hines  v.  Lock-       «  Albritton  v.  Huntsville,  60  Ala. 

port,  50  N.  Y.  236.    Affirmed,  Weed  486,  citing  and  approving  text;  Denver 

V.  Balston,  76  N.  Y.  329.    Want  of  t>.  Dunsmore,  7  Colo.  328;  Lorence  v. 

funds  as  an  excuse  for  neglect,  see  Ellensburgh,  13  Wash.  341. 
Shearm.    &   Red.    Neg.   \  277.     "It        »  AnU,  {  1706. 
has  been  so  uniformly  and  frequently 
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the  streets  and  sidewalks.  Nor  is  every  defect  therein,  though  it 
may  cause  the  injury  sued  for,  actionable.  It  is  sufficient,  we  think, 
if  the  streets  (which  include  sidewalks  and  bridges  thereon)  are  in  a 
reasonably  safe  condition  for  travel  in  the  ordinary  modes,  by  night 
as  well  as  by  day;  and  whether  they  are  so  or  not  is  a  practi- 
cal question  to  be  determined  in  each  case  by  its  particular 
circumstances.^ 

1  Blake  v.  St.  Louis,  40  Mo.  569,  (Del.)  443;  Columbus  v.  Anglin,  120 
671,  per  Wagner,  J.;  Smith  v.  St.  Ga.  785;  Idlettt;.  Atlanta,  123 Ga. 821; 
Joseph,  45  Mo.  449;  Bassett  v.  St.  Salemv.Webst-er,  192111.369;  Chicago 
Joseph,  53  Mo.  290;  Craig  v.  Sedalia,  v.  Kohlhof,  64  111.  App.  349;  Rock 
63  Mo.  417;  Beaudean  v.  Cape  Girar-  Island  t;.  Drost,  71  HI.  App.  613;  Elgin 
deau,  71  Mo.  392;  Tritz  v.  Kansas  v.  Thompson.  98  111.  App.  358;  Beaixb- 
City,  84  Mo.  632.  Supra,  {  1707.  town  v.  Clark,  104  111.  App.  568;  Chi- 
Text  cited  and  approved,  Hichmond  cago  v.  Gillette,  108  III.  App.  455; 
V.  Courtney,  32  Cfratt.  792;  Centre-  Nokomis  v.  Farley,  113  111.  App.  161; 
ville  V.  Woods,  57  Ind.  192;  Seward  Muncie  v.  Hey,  164  Ind.  570;  Vin- 
V.  Milford,  21  Wis.  485;  Landolt  v,  cennes  v.  Spees,  35  Ind.  App.  389;  Pad- 
Norwich,  6  Am.  L.  Reg.  (n.  s.)  383;  elford  v.  Eagle  Grove,  117  Iowa,  616; 
Fumell  V.  St.  Paul,  20  Minn.  117;  Kansas  City  v.  Orr^  62  Kan.  61 ;  Hoi- 
Atchison  v.  Jansen,  21  Kan.  560;  Utza  v.  Kansas  City,  68  Kan.  157; 
Vicksburg  v.  Hennessy.  54  Miss.  363,  Louisville  t;.  Johnson  (Ky.),  69  S.  W. 
391;  Leicester  v.  Pittsford,  6  Vt.  245;  Rep.  803;  West  Kentucky  Tel.  Co. 
Rockford  v.  Hilderbrand,  61  111.  155;  v.  Pharis  (Ky.),  78  S.  W.  Rep.  917; 
Raymond  v.  Lowell,  6  Cush.  (Mass.)  Clay  City  v.  Abner  (Ky.).  82  S.  W. 
524,  534;  Davenport  v.  Ruckman,  37  Rep.  276;  Blume  v.  New  Orleans,  104 
N.  Y.  568;  Johnson  t;.  Haverhill,  35  La.  345;  Pierce  v.  Wilmington,  2  Md. 
N.  H.  74;  Ghennv.  Provincetown,  105  306;  Magaha  v.  Hagerstown,  95  Md. 
Mass.  313;  Williams  v.  Clinton.  28  62;  Leslie  v.  Grand  Rapids,  120  Mich. 
Conn.  264;  Bacon  t;.  Boston,  3  Cush.  28;  Lee  v.  Port  Huron,  128  Mich.  533; 
(Mass.)  174;  Manderschid  v.  Dubuaue,  Bieber  v.  St.  Paul,  87  Minn.  35; 
29  Iowa,  73;  Warsaw  v.  Dunlap,  Sumner  v.  Northfield,  96  Minn.  107; 
112  Ind.  576;  Hunt  v.  New  York,  Hesselbach  v.  St.  Louis,  179  Mo.  505; 
109  N.  Y.  134;  Massey  v.  Colum-  Haxton  v.  Kansas  City,  190  Mo.  53; 
bus,  75  Ga.  658;  Sefma  v.  Per-  Young  v.  Webb  City,  150  Mo.  333; 
kins,  68  Ala.  145;  Gavin  v.  Chi-  St.  Louis  &.  Kansas  City,  110  Mo.  App. 
cago.  97  111.  66  (bndge  in  a  city);  653;  Wallis  v.  Westport,  82  Mo.  App. 
Washington  v.  Small,  86  Ind.  462;  522;  Bumes  v,  St.  Joseph,  91  Mo. 
Wilson  V.  Wheeling,  19  W.  Va.  323,  App.  489;  Miller  v.  Canton,  112  Mo. 
324  (quoting  §§  1708,  17ia  1711);  App.  322;  Anderson  v,  Albion.  64 
Emporia  v.  Schmidling,  33  Kan.  485;  Neb.  280;  Plainview  v,  Mendelson, 
Wellington  v.  Gregson,  31  Kan.  99  65  Neb.  85;  Weidman  v.  New  Yorit, 
(quoting  the  text);  Lincoln  v.  Gillilan,  176  N.  Y.  536;  Morrison  v,  Syracuse, 
18  Neb.  114;  Ehrgott  v.  New  York.  45  N.  Y.  App.  Div.  421;  Vandeakie  r. 
96  N.  Y.  264;  Otto  Tp.  v.  Wolf,  106  New  York,  89  N.  Y.  App.  Div.  625; 
Pa.  St.  608;  Easton  v.  Nefif,  102  Pa.  Coolidge  v.  New  York,  99  N.  Y.  App. 
St.  474  (holding  also  that  the  question  Div.  175;  Morris  v.  Intenirban  St. 
of  the  necessitv  for  constructing  R.  Co.,  100  N.  Y.  App.  Div.  295; 
crossing,  rests  solely  in  the  discretion  Kopper  v,  Yonkers,  110  N.  Y.  App. 
of  the  municipal  authorities,  and  is  Div.  747;  Ibbeken  v.  New  York,  94 
not  to  be  submitted  to  the  jury  in  an  N.  Y.  Supp.  568;  Neal  v.  Marion, 
action  for  injuries  caused  by  a  defect  129  N.  Car.  345;  Gagnier  v.  Fargo,  11 
in  it):  Denver  v.  Dunsmore.  7  Colo.  N.  Dak.  73;  Norman  v.  Teel,  12  Okla. 
328;  Denver  t;.  Dean,  10  Colo.  375;  69;  Durbin  v.  Napoleon,  21  Ohio  Cir. 
Denver  v.  Moewes.  15  Colo.  App.  Ct.  R.  160;  Murphy  r.  Dayton,  7 
28;  Denver  v.  Stem,  25  Colo.  125;  Ohio  N.  P.  227;  Rick  ».  Wilkes-Barre, 
Denver  v.  Baldasari,  15  Colo.  App.  157;  9  Pa.  Super.  Ct.  399;  Dallas  v.  Moore 
Seward  t;.  Wilmington,  2  (Marv.)  Del.  (Tex.  Civ.  App.),  74  S.  W.  Rep. 
189;  Colboum  v.  Wilmington,  4  Pen.  95;    Waggener  v.  Point  Pleasant,  42 
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§  1712  (1020).  around  of  the  liabiUty;  Notice;  Contributory 
Negligence;  Damages.  —  The  ground  of  the  action  is  either  positive 
misfeasance  on  the  part  of  the  corporation,  its  officers,  or  servants,  or 
by  others  under  its  authority,  in  doing  acts  which  cause  the  streets 
to  be  out  of  repair,  in  which  case  no  other  notice  to  the  corporation 
of  the  condition  of  the  street  is  essential  to  its  liability;  or  the 
ground  of  the  action  is  the  neglect  of  the  corporaiion  to  put  the  streets 
in  repair,  or  to  remove  obstructions  therefrom,  or  to  remedy  causes 
of  danger  occasioned  by  the  wrongful  acts  of  others,  in  which  cases 
notice  of  the  condition  of  the  street,  or  what  is  equivalent  to  notice,  is 
necessary,  as  will  presently  be  stated,  to  give  to  the  person  injured 
a  right  of  action  against  the  corporation,  unless,  indeed,  the  matter 
be  otherwise  regulated  by  statute.^    It  is  also  essential  to  liability 

W.  Va.  798;    Parrish  v.  Huntington,  123  Ga.  821;    Beardstown  v.  Smith, 

67  W.  Va.  286;  Peakc  v.  Superior,  106  150  111.  169;   Spring  Valley  v.  Gavin, 

Wis.  403.    Cities  are  held  to  as  great  182  HI.  232;   Alton  v.  Enfijish,  69  111. 

a  degree  of  care,  in  maintaining  their  App.   197;    Mattoon  v,  Worland,  97 

streets,  towards  a  fireman  driving  over  111.  App.  13;    Herrin  v,  Newton,  103 

the  streets  in  discharge  of  his  duties,  111.  App.  423;  Boswell  v.  Wakley,  149 

as  they  are  to   any  other  traveller.  Ind.  64;    Salem  v.  Walker,   16  Ind. 

Kansas  City  v.  McDonald,  60  Kan.  App.  687;   Decatur  v.  Stoops,  21  Ind. 

481.    One  who  owns  a  ferry  outside  App.    397;    Citizens  St.   It.   Co.   v. 

of  a  citv,  from  which  public  travel  is  Ballard,  ^  Ind.  App.  151;    Perry  v, 

diverted  by  the  failure  of  the  city  to  Cedar  Falls,  87  Iowa,  315;    Baxter 

keep  a  certain  street  in  repair,  suffers  v.  Cedar  Rapids,  103  Iowa,  599;  Har- 

no  mjury  other  than  that  shared  by  vey  v,  Clarinda,  111  Iowa,  528;  Finne- 

the  general  public,  and  is  not  entitled  gan  v.  Sioux  City,   112  Iowa,  232; 

to  damages  therefor.    Prosser  v,  Ot-  Bender   v,    Minden,    124   Iowa,  685; 

tumwa,  47  Iowa,  509.  Kansas  City  v.  McDonald,  60  Kan. 

^  As  TO  DEGREE  OF  CARE  REQUIRED  481;  JuDctiou  City  V.  Blades,  59  Kan. 

OF  THE  PLAINTIFF.    Dist.  of  Columbia  774;    Covington  v,   Manwaring,   113 

V,  McElligott,  117  U.  S.  621,  where  Ky.  592;    Whitman  v.   Lewiston,  97 

Mr.  Justice  Harlan  said,  "He  [plain-  Me.   519;    Pierce   v,   Wilmington^    2 

ti£n  was  under  an  obligation  to  exer-  Marv.  (Del.)  306;   Calkins  v.  Sprmg- 

cise   due   care  in   protecting  himself  field,  167  Mass.  68;  Flynn  v.  Water- 

from  personal  harm  while  discharging  town,  173  Mass.  108;  Cloney  v,  Kala- 

duties   out    of    which    such    liability  mazoo,    124    Mich.    655;     fiurrell   v, 

might  arise.    If  he  failed  to  exercise  Greenville,    133   Mich.   235;    Oester- 

sucn  care:    if  he  exposed  himself  to  reich    v.    Detroit^    137     Mich.    415; 

dangers  tnat  were  threatening  or  so  Stainback  v.  Meridian,  79  Miss.  447; 

obvious  as  likely  to  cause  iniury  at  Holloway  v.  Kansas  City,  184  Mo.  19; 

any  moment,  he  would,  notwithstand-  Holding  v,  St.  Joseph,  92  Mo.  App. 

ing  any  promises  or  assurances  of  the  143;    Williams  v.  HannibaL  94  Mo. 

district   supervisor   of   the   character  App.  549;   Johnson  v.  St.  Joseph,  96 

alleged  (to  place  a  watch  over  a  gravel  Mo.    App.    663;     South    Omaha    v, 

bank  as  requested  by  plaintiff),   be  Meyers      (Neb.),    92    N.    W.    Rep. 

guilty  of  such  contributory  negligence  743;     Atkinson     v.     Fisher     (Neb.), 

as  would  defeat  his  claim  for  miuries  93  N.  W.  Rep.  211;  Morrison  v.  Svra- 

60  received."    District  of  Columbia  v.  cuse,  175  N.  Y.  523;   Walsh  v.  Tele- 

Haller,  4  App.  D.  C.  405;  Mosheuvel  graph  Co.,  176  N.  Y.  163;  Scanlon  v. 

V.  District  of  Columbia,  17  App.  D.  C.  Watertown,  14  N.  Y.  App.  Div.  1; 

401;  Seward  ».  Wilmington,  2  (Marv.)  Rommeney  v.  New  York,  49  N.  Y. 

Del.  189;  Anderson  v.  Wilmington,  2  App.  Div.  64;  Williams  v.  Port  Leyden, 

Pen.  (Del.)  28;  Colboum  v.  mhning-  62  N.  Y.  App.  Div.  490;    Sweet  v, 

ton,    4    Pen.    (Del.)    443;    Cook  v.  Poughkeepeie,  97  N.  Y.  App.  Div.  82; 

Atlanta,  94  Ga.  613;  Idlett  v,  Atlanta»  Rusaell  v.  Monroe,  116  N.  Car.  720; 
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that  the  plaintiff  should  have  been  using  reasonable  or  ordinary  care 
to  avoid  the  accident,  or,  in  other  words,  he  must  be  free  of  any  such 

Neal  V.  Marion,  129  N.  Car.  345;  ing),  14  Me.  198;  Coombs  r.  Purring- 
Pinnix  r.  Durham,  130  N.  Car.  360;  ton  (walking  in  carriage-wav),  42  Me. 
Monrooville  v.  Weihl,  13  Ohio  Cir.  332;  Centralia  v.  Krouse,  64  111.  19; 
Ct.  R.  689;  Newark  v.  McDowell,  16  Harper  v.  Milwaukee,  30  Wis.  365; 
Ohio  Cir.  Ct.  R.  656;  Ohliger  v.  Ripon  v.  Bittel,  30  Wis.  614;  Requa  r. 
Toledo,  20  Ohio  Cir.  Ct.  R.  142;  Rochester,  45  N.  Y.  129;  Davenport 
Durbin  v.  Napoleon,  21  Ohio  Cir.  Ct.  ».  Ruckman,  37  N.  Y.  568;  Todd  r. 
R.  160;  Peat  v.  Norwalk,  26  Ohio  Troy,  61  N.  Y.  506;  Diveny  p.  Ebnira, 
Cir.  Ct.  R.  161;  Wood  v.  Bridgeport,  51  N.  Y.  506;  Beatty  v,  Gihnore,  16 
143  Pa.  167;  Evans  v.  Philatfclphia,  Pa.  St.  463;  Seward ».  Milford,  21  Wis. 
205  Pa.  193;  Sickels  v.  Philadelphia,  485;  Weisenberg  v.  Appleton.  26  Wis. 
209  Pa.  113;  Rick  v.  Wilkes-Barre,  9  56;  Murphy  v.  Dean,  101  Mass.  455; 
Pa.  Super.  Ct.  399;  Bohl  v.  Dell  Wright  v.  Templeton,  132  Mass.  49 
Rapids,  15  S.  Dak.  619;  Ft.  Worth  (partly  blind  horee);  Norris  v,  Litch- 
V.  Johnson,  84  Tex.  137;  Palestine  field,  35  N.  H.  271;  Winn  v.  Lowell 
V.  Hassell,  15  Tex.  Civ.  App.  519;  (plamtifiF  with  poor  si^t),  1  Allen 
Luke  V.  El  Paso  (Tex.  Civ.  App.),  (Mass.),  177;  Hill  v.  Glenwood,  124 
60  S.  W.  Rep.  363;  Cowie  v.  Seattle,  Iowa,  475.  Blind  man.  Franklin  r. 
22  Wash.  659;  Berg  v,  Milwaukee,  83  Barter,  127  Ind.  446;  Foy  v.  Winston, 
Wis.  599;  Rhyner  v.  Menasha,  107  126  N.  Car.  381 ;  Homewood  r.  Hamil- 
Wis.  201;  Smith  v.  Cairo,  48  111.  App.  ton,  1  Ont.  Law  Rep.  (Can.)  266; 
166  (cripple).  Cripple  must  exercise  Lynch  v.  Smith  (injury  to  child),  1(H 
higher  degree  of  care.  Mt.  Vernon  v.  Mass.  52;  Hyde  v.  Jamaica,  27  Vt. 
Brooks,  39  111.  App.  426.  Deaf  man,  442,  443;  Minick  v.  Troy,  83  N.  Y. 
Champaign  v.  White,  38  111.  App.  233;  514;  McGuire  v.  Spence,  91  N.  Y. 
Lady  65  years  old.  Toledo  v.  Center,  303;  Bovee  v.  Danville,  53  Vt.  183; 
16  Ohio  Cir.  Ct.  R.  308;  Craig  v.  Brennan  v.  Friendship,  67  Wis.  223; 
Sedalia,  63  Mo.  417;  Evans  v.  Utica,  Parish  v.  Eden,  62  Wis.  272;  Boulder 
69  N.  Y.  166.  A  person  using  a  v.  Niles,  9  Colo.  415;  Peoria  9.  Simpson, 
street  need  not  be  vigilant  to  discover  110  111.  294;  Yahn  v.  Ottumwa,  60 
dangerous  obstructions,  but  may  rely  Iowa,  429  (husband  driving);  Wilson 
upon  the  assumption  that  the  corpora-  v.  Atlanta,  63  Ga.  291 ;  McLaury  r. 
tion  has  performed  its  duty,  and  ne  is,  McGregor,  54  Iowa,  717;  Osborne  r. 
in  that  respect,  exposed  to  no  danger  Hamilton,  29  Kan.  1;  Donoho  r. 
from  its  neglect.  Ward  v.  District  of  Vulcan  Iron  Works,  75  Mo.  401  (infant 
C>)lumbia,  24  App.  D.  C.  524;  Wilkins  playing  in  street) ;  Schindler  &.  Schroth, 
V.  Wihnington,  2  Marv.  (Del.)  132;  146  Cal.  433;  Ottawa  v.  Hayne,  114 
East  Dubuque  v.  Burhyte,  74  111.  App.  111.  App.  21,  aflfd  214  111.  45;  Rea  f. 
99;  Citizens  St.  R.  Co.  v.  Ballard,  22  Sioux  City,  127  Iowa,  615;  Jewell  Oty 
Ind.  App.  151;  Cox  v.  Des  Moines,  v.  Van  Meter,  70  Kan.  887,  79  Pac. 
Ill  Iowa,  646;  Topeka  Water  Co.  v.  Rep.  149;  Keyes  v.  Second  Baptist 
Whiting,  58  Kan.  639;  Campbell  v.  Church,  99  Me.  308;  Harvey  v.  Alal- 
Boston,  189  Mass.  7;  Haxton  v.  Kan-  den,  188  Mass.  133;  Coffey  p.  Carthage, 
sas  City,  190  Mo.  53;  Laverdure  v.  186  Mo.  573;  Morris  v.  Interurban 
New  York,  28  N.  Y.  App.  Div.  65;  St.  R.  Co.,  100  N.  Y.  App.  Div. 
Hockmon  v.  Evenson,  7  N.  Dak.  173;  295;  Easton  v.  Philadelphia,  26  Pa. 
Gillard  v.  Chester,  212  Pa.  338;  Pet-  Super.  Ct.  517;  Collins  v.  Jane8\'ille, 
tengill  V.  Yonkers,  116  N.  Y.  558;  111  Wis.  348.  Child  vlauing.  District 
Albritton  V.  Huntsville,  60  Ala.  486;  of  Columbia  v.  Boswell,  6  App.  D.  C. 
Fallon  V.  Boston,  3  Allen  (Mass.),  38;  402;  Augusta  v.  Tharpe,  113  Ga.  152; 
Gilman  v.  Deerfield,  15  Gray  (Mass.),  Waverly  v.  Reesor,  93  111.  App.  649; 
677;  Fogg  v.  Nahant,  106  Mass.  278;  Crawford  v.  Wilson  A  B.  NIfg.  Co., 
Damon  v.  Scituate  (travelUng  on  8  N.  Y.  Misc.  48;  Ricketts  v.  Mark- 
wrong  side  of  road),   119  Mass.   66  dale,  31  Ont.  Rep.  (Can.)  610.   ChUd 


V.  Munger,  5  Donio,  255,  and  cases  the  sidewalk   when   injured  did  not 
cited;  Cobb  v.  Standish  (tooman  driv-  exonerate    the    city    from    liability. 
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fault  or  neglect  on  his  part  as  will  in  actions  for  negligence  defeat 
a  recovery.    Actual  damages  only  can  in  general  be  recovered.    The 

Straub  v,  St.  Louis,  175  Mo.  413.  Raine,  23  Colo.  295:  Colbourn  v,  WH- 
ChUd  toalking  backwarda.  Chicago  v,  mington,  4  Pen.  (Del.)  443;  Sheats 
McCrudden,  02  111.  App.  257.  Infant  v.  Home,  92  Ga.  535:  Columbus  v. 
7  years  eld.  Reed  v.  Madison,  83  Wis.  Griggs,  113  Ga.  597:  Giffen  v,  Lewis- 
171.  12-year-old  boy.  Brennan  v.  ton,  6  Idaho,  231;  Clayton  v.  Brooks, 
New  York,  67  Hun  (N.  Y.),  648,  51  150  111.  97:  Streator  v.  Chrisman,  182 
N.  Y.  617.  Degnree  of  care  required  of  HI.  215;  Altamont  v.  Carter,  196  111. 
a  boy.  Stem  t?.  Bensieck^  161  Mo.  146.  286;  Matton  v.  Faller,  217  111.  273; 
Care  required  of  a  child.  Casey  v,  Sprmgfield  v.  Rosenmeyer,  52  111.  App. 
Maiden.  163  Mass.  507;  Strudgeon  t;.  301;  Sumner  &.  Scam,  52  lU.  App. 
Sand  Beach.  107  Mich.  496.  Boy  551;  Cofifeen  t?.  Lang,^  111.  App.  359; 
playing.  Graham  v,  Boston,  156  Mass.  Waverly  v.  Henry,  67  111.  App.  407; 
75;  ii^a,  §  1719.  It  is  the  duty  of  Noble  v.  Hanna,  74  111.  App.  564; 
plaintiff,  when  he  is  walking  at  ni^t  Chicago  v.  Fitzgerald,  75  111.  App.  174; 
on  streets  which  are  unu^iially  icy,  Chicagov.  Richardson,  75  lU.  App.  198; 
to  use  more  than  ordinary  care.  East  St.  Louis  v.  Donahue,  77  ill.  App. 
Denver  v.  Hubbard,  29  Colo.  529;  574;  Streator  v.  Chrisman,  82  111.  App. 
Hursen  v.  Chicago,  85  HI.  App.  298;  24;  litchfield  v.  Anglin,  83  111.  App. 
Rogers  t;.  Rome,  96  N.  Y.  App.  Div.  55;  Chicago  v,  McCabe,  93  111.  App. 
427;  Rockford  v.  Hildebrand,  61  111.  288;  Savanna  v.  Trusty,  98  111.  App. 
155.  See  Merrill  v.  Portland,  4  Cliff.  277;  Dehlinger  v.  Chicago,  100  111. 
C.  C.  138;  Shearm.  &  Red.  Neg.  (4th  App.  314;  Lockport  v.  Licht,  113  111. 
ed.)  §§  375  et  sea.  Crossing  a  street  at  App.  613;  Ft.  Wayne  t;:  Breese,  123 
a  place  other  than  a  crossing  is  not  Ind.  581;  Fowler  t;.  Linquist,  138 
negligence  per  se.  Bell  v.  Clanon,  115  Ind.  566;  Huntington  t;.  Folk,  154 
Iowa,  357,  88  N.  W.  Rep.  824.  Ind.  91;   Lyon  v.  Lo^ansport,  9  Ind. 

PLAiNTiFF'd  KNOWLEDGE  OP  DEFECT,  App.  21;  fiidianapolis  V.  Marold,  25 
EFFECT  OF.  iSupra,  §  1697;  Mt.  Vernon  Ind.  App.  428;  Mishawaka  v.  Kirby, 
V.  Dusouchett,  2  Ind.  587;  Famum  32  Ind.  App.  233;  Frankfort  v.  Cole- 
V.  Concord,  2  N.H.  392;  Reed  v.  North-  man.  19  Ind.  App.  368;  Huntingburg 
field,  13  Pick.  (Mass.)  94;  Wheeler  v,  v,  Furst,  22  Ind.  App.  66;  Graham  v. 
Westport,  30  Wis.  392;  Auroras.  Pul-  Oxford.  105  Iowa,  705;  Marshall  v. 
fer,  56  111.  270;  Smith  v.  St.  Joseph^  45  Belle  Flame,  106  Iowa,  508;  Keyes  v. 
Mo.  449;  Mahoney  v.  Metropohtan  Cedar  Falls,  107  Iowa,  509;  Hoover 
R.  Co.,  104  Mass.  73;  Humphreys  v,  v.  Mapleton,  110  Iowa,  571;  Sachra 
Armstrong  County,  56  Pa.  St.  204:  v.  Manilla,  120  Iowa,  562,  95  N.  W. 
Durkin  v.  Troy,  61  Barb.  437;  Weed  Rep.  198;  Templin  v.  Boone,  127 
».  Balston,  76  N.  Y.  329;  Estelle  v.  Iowa,  91;  Horton  v.  Trompeter,  53 
Lake  Crystal,  27  Minn.  243;  McKeigue  Kan.  150;  Ottawa  v.  Black,  10  Kan. 
V.  Janesville,  68  Wis.  50;  Strong  v,  App.  439;  Gamett  v.  Hamilton,  69 
Stevens  Point,  62  Mis.  255;  Lowell  Kan.  866;  Henderson  v.  Burke 
r.  Watertown,  58  Mich.  568;  Loewerv.  (Ky.),  44  S.  W.  Rep.  422;  West 
Sedalia,  77  Mo.  431 ;  Dubob  v.  King-  Kentucky  Tel.  Co.  v.  Pharis  (Ky.), 
ston,  102  N.  Y.  219;  Bullock  v.  New  78S.  W.  Rep.917;  Lancaster  ».  Walter 
York,  99  N.  Y.  654;  Altoona  v,  Lotz,  (Ky.),  80  S.  W.  Rep.  189;  Norwood 
114  Pa.  St.  238;  Crescent  t;.  Anderson,  v.  Somerville,  159  Mass.  105;  Dipper 
114  Pa.  St.  643;    Gosport  v.  Evans,  v.  Milford,  167  Mass.  555;    St.  Ger- 

112  Ind.  133;  Bruker  v.  Covington,  69  main  v.  Fall  River,  177  Mass.  550; 
Ind.  33;  Munger  v.  Marshalltown,  56  Fox  v.  Chelsea,  171  Mass.  297:  Dit- 
lowa,  216;  Maultby  v.  Leavenworth,  trichv.  Detroit,  98  Mich.  245;  Scnwing- 
28  Kan.  745;  Corlett  v.  Leavenworth,  schlegel  v.  Monroe,  113  Mich.  683; 
27  Kan.  673;  McKenzie  v.  Northfield,  Urtel  v.  Flint,  122  Mich.  65;  Howey 
30  Minn.  456;  District  of  Columbia  v.  Fisher,  122  Mich.  43;  Vergin  v. 
V.  Moulton,  182  U.  S.  576;  District  of  Saginaw,  125  Mich.  499;  King  v.  Colon 
Columbia  v.  Crumbaugh,  13  App.  D.  Tp.,  125  Mich.  511;  Belyea  v.  Port 
C.  553;  Swart  v.  District  of  Columbia,  Huron,  136  Mich.  504:  Maloy  v.  St. 
17  App.  D.  C.  4(^7;   Lord  v.  Mobile,   Paul,  54  Minn.  398;   Taylor  v,  Man- 

113  Ala.  360;  Davis  v.  California,  &c.  kato,  81  Minn.  276;  Friday  v.  Moor- 
R.  Co.,  105  Cal.  131;    Highlands  v.  head,  84  Minn.  273;    Lyons  v.  Red 
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case  would  be  exceptional,  indeed,  when  the  plaintiff  could  properly 

recover  vindictive,  or  more  than  compensatory  damages.^ 

Win^,  76  Minn.  20;  Granev  v.  St.  count  of  the  darkness  it  was  imprudent 
Louis,  141  Mo.  180;  Wheat  v.  St.  Louis,  to  go  over  it,  and  that  there  was  an- 
179  Mo.  572;  Chilton  v.  St.  Joseph,  other  safe  walk  which  she  might  use, 
143  Mo.  192;  Culverson  v.  Maryviile,  but  persisted  in  going  over  it,  these 
67  Mo.  App.  343;  Waltemeyerv.  Kan-  facts  were  held  to  esUiblish  contribu- 
sas  City,  71  Mo.  App.  354;  Rusher  v.  tory  negligence.  ParkhiU  v.  Brighton, 
Aurora,  71  Mo.  App.  418;  Boulton  61  Iowa,  103;  McGinty  v.  Keokuk, 
V.  Columbia,  71  Mo.  App.  519;  Jon-  66  Iowa,  725;  HoUingsworth  v.  Ft. 
nings  V.  Kansas  City,  105  Mo.  App.  Dodffe,  125  Iowa,  627.  Further  as 
677;  South  Omaha  v.  Taylor  (Neb.),  to  plaintiff's  knowledge  of  the  defect, 
96  N.  W.  Rep.  209;  Kleng  v.  Buf-  Shearm.  &  Red.  Neg.  (4th  ed.)  376. 
falo.  156  N.  Y.  700;  McPherson  t;.  Ordinary  care  is  such  care  as  is 
Buffalo.  13  N.  Y.  App.  Div.  502;  usually  exercised  under  like  circum^ 
Richaroson  v.  Syracuse,  41  N.  Y.  stances  by  persons  of  average  prudence. 
App.  Div.  118;  Beck  v.  Buffalo,  50  Whether  it  is  a  want  of  ordinary  care  for 
N.  Y.  App.  Div.  621;  Smith  v.  Ryan,  a  blind  man  to  travel  upon  the'hi^way 
8  N.  Y.  Supp.  853;  Neddo  v.  Ticonder-  on  foot,  unattended,  is  a  question  of 
Offa,  28  N.  Y.  Supp.  887;  Neal  v.  fact  to  be  determined  by  the  jury,  in 
Marion,  126  N.  Car.  412;  Moon  v.  view  of  the  circumstances  of  the  indi- 
Middletown,  14  Ohio  Cir.  Ct.  R.  498;  vidual  case.  Where  a  blind  man  in 
Bond  Hill  v.  Atkinson,  16  Ohio  Cir.  Ct.  the  daytime  walked  off  the  side  of  an 
R.  470;  Ohliger  v.  Toledo,  20  Ohio  unobstructed  bridge  sixteen  feet  in 
Cir.  Ct.  R.  142;  Leber  v.  Kelley  Transp.  width,  which  was  defective  for  want  of 
Co^21  Ohio  Cir.  Ct.  R.  773;  Pittman  a  rail,  and  suffered  an  injury,  which 
V.  El  Reno,  4  Okla.  638;  Manross  v,  would  not  have  happened  but  for  his 
Oil  City,  178  Pa.  St.  276;  Steck  v.  blindness,  the  court  cannot  sav,  as 
Allegheny,  213  Pa.  573 ;  Rick  v.  Wilkes-  matter  of  law,  that  his  fault  contributed 
Barre,  9  Pa.  Super.  Ct.  399;  Knoxville  to  the  accident;  but  it  is  for  the  jury, 
V.  Cox,  103  Tenn.  368;  San  Antonio  v.  after  considering  his  familiarity  with 
Porter,  24  Tex.  Civ.  App.  444;  Brown  the  road,  his  ability,  arising  from  the 
v.  Bachman  (Tex.  Civ.  App.).  72  increasea  acuteness,  fidelity,  and  power 
S.  W.  Rep.  622:  Dallas  v.  Moore  of  his  other  senses,  or  otherwise,  and 
(Tex.  Civ.  App.).  74  S.  W.  Rep.  all  the  circumstances  of  the  case,  to 
95;  Dwyer  v.  Salt  Lake  City,  19  say  whether  he  was  guilty  of  careless- 
Utah.  521 ;  Charlottesville  v.  Stratton's  ness  in  attempting  to  pass  the  bridge 
Adm  r,  102  Va.  95;  Cowie  v.  Seattle,  without  a  guide.  Lockport  v.  Licht, 
I  22  Wash.  659;  Koch  v.  Ashland,  88  113  HI.  App.  613;  Ham  v.  Lewiston, 
I  Wis.  603;  De  Pere  t;.  Hibbard,  104  94  Me.  265;  Lewis  v.  Independence, 
I  Wis.  666;  Collins  v.  Janesville,  107  54  Mo.  App.  183;  Carter  v.  Nunda, 
I  Wis.  436 ;  Collins  v.  Janesville,  111  Wis.  55  N.  Y.  App.  Div.  501 ;  Reed  v.  Schuyl- 
I                        348;  Lvon  v.  Grand  Rapids,  121  Ws.  kill  Haven,  22  Pa.  Super.  Ct.  27.    A 

609;    Cunlack  v.  Montreal,   17  Rap.  blind  j>er8on  is  not  bound  to  exercise 

I                        Jud.  Que.,  C.  S.,  294;  po9t,  %  1719,  and  any  mgher  degree  of  care  to  avoid 

note.  accident  from   a  defective   condition 

Where  a  city  had  allowed  an  exca-  of  the  street  thsm  a  person  having  the 

vation  to  be  made  in  a  street  which  had  full  sense  of  sight.    Hill  v.  Glenwood, 

never  been  used  as  a  public  highway  124  Iowa,  475.    AdvU  playing  urith  a 

or  opened  for  travel,  and  the  plaintiff  dog  on  the  street  is  not  using  ordinary 

with  knowledge  of  the  excavation  turned  care.    Jackson  v.  Greenville,  72  Miss, 

his  horse  loose  m  the  vicinity,  which,  220;    Sleeper  v.  Sandown,  52  N.  H. 

while  running  at  large  contrary  to  law,  244;  Salem  t;.  Goller,  76  Ind.  291.   The 

fell  into  the  excavation  and  was  in-  fact  that  with  knowledge  of  the  d^ed 

jured,  it  was  held  that  he  could  not  the  plahitiff  voluntarily  attempted  to 

recover.     Gribble   v.  Sioux   City,  38  pass  it,  is  not  conclusive  evidence  of 

Iowa,  390.    Where  plaintiff  knew  of  a  the  want  of  due  care,  but  b  for  the  jury. 

drfect  in  a  sidewalk,  and  that  on  ao-  Lyman  t;.  Amherst,   107  Mass.  339. 


JURY 


»  Measure    op   damages;     What  Taylor  (Neb.),  96   N.  W.  Rep.  209; 
RT  MAY  CONSIDER.    South  Omaha  v.  Chicago    v.    Langlass,    52    Dl.    256; 
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§  1713  (1022).    Defeetiye  Streets;  Is  the  American  Doctrine  as  to 
Implied  liability  sound?  —  The  doctrine  of  the  precedmg  sections 

See  also  Whittaker  v.  West  Boylston,  (N.  Y.),  485;  Corbettr.  Troy,  53  Hun, 
97  Mass.  273;  Frost  v.  Waltham,  12  228;  Ney  v.  Troy,  3  N.  Y.  Supp.  679; 
Allen,  85:  Rindge  v.  Colrain,  11  Gray,  b.  c.  50  Hun,  004;  Tobey  v.  Hudson, 
157;  Pollard  v,  Wobum,  104  Mass.  2  N.  Y.  Supp.  180. 
84.  Compare  Riehst  v.  Goshen,  42  Negligence  of  the  driver  of  a  vehicle 
Ind.  339;  Rice  v.  Des  Moines,  40  Iowa,  has  sometimee  been  imputed  to  the  per- 
638;  Emporia  t;.  Schmidling,  33  Kan.  sons  riding.  Whitman  v.  Lewiston, 
485;  Nichols  v.  Minneapolis,  33  Minn.  97  Me.  519;  Graham  v.  Philadelphia, 
430;  Hopkins  v.  Rush  River,  70  Wis.  19  Pa.  Super.  Ct.  292.  But  see  Michigan 
10;  Albion  v.  Hetrick,  90  Ind.  545;  City  v.  Boeckline,  122  Ind.  39;  Otis  v. 
Hartman  y.  Muscatine,  70  Ind.  511;  Janesville,  47  Wis.  422;  and  see  Pri- 
Ross  V.  Davenport,  66  Iowa,  548.  In  deaux  v.  Minerfd  Point,  43  Wb.  513. 
Prince  Georges  County  v.  Burgess,  61  For  a  full  discussion  of  this  subject, 
Md.  29,  /m/iflr,  J.,  after  citing  cases,  see  s.  p.  Lake  View  v.  Miller,  25  \Iich. 
said,  "The  doctrine  to  be  extracted  274.  Such  negligence  will  defeat  the 
from  all  these  cases  is,  that  if  the  defect  action.  76.  As  to  imputed  negligence, 
in  the  road  or  bridge  be  such  as  to  see  Thompson  on  Ne^isence,  pp.  222, 
make  the  same  practically  impassable,  1121,  1180  et  seq.,  for  full  discussion, 
a  person  takes  all  the  hazard,  who,  with  In  Minnesota  the  court,  after  review- 
such  knowledge,  attenmts  to  pass  over  ing  the  authorities,  held  that  where  the 
the  road  or  bridge,  and  will  not  be  re-  plaintiff  did  not  participate  in,  and 
dressed  if  he  is  injured.  But  if  the  defect  nad  no  authority  respecting,  the  man- 
be  one  which  does  not  render  the  road  agcmont  of  the  vehicle,  and  was  not 
wholly  unfit  for  use,  or  bridge  sub-  herself  guilty  of  negligence,  the  negli- 
stantially  imi)assable;  and  is  only  a  gence  of  the  driver  and  owner  of  the 
defect  which  mi^t  result  injuriously  vehicle  could  not  he  imputed  to  her. 
if  not  shunned,  in  such  case  it  cannot  Follman  v.  Mankato^  35  Minn.  522. 
be  that  a  citizen,  with  business,  must  The  contributory  neghgence  of  a  volun- 
remain  at  his  home,  and  may  not  make  tary  carrier  not  imputable  to  a  passen- 
any  attempt  to  use  the  road  or  bridge  ger.  Carlisle  v.  Brisbane,  113  Pa.  St. 
as  his  necessity  requires."     Coolidge  544. 

V.  New  York,  99  N.  Y.  App.  Div.  175.  The    hiisband^s    knowledge    of    the 

Though  plaintiff  have  knowledge  of  defect,  and  of  his  wife's  intention  to 

a  defect,  a  city  cannot  defend  merely  by  pass  over  it,  held  not  to  defeat  an 

showing  that  other  streets  which  he  action  by  the  husband  and  wife  for 

could  have  used  were  safe.    Evans  v.  injuries  sustained  by  the  wife  in  conse- 

lowa  City,  125  Iowa,  202;   Considine  quence  of  such  defect.    Street  v.  Hol- 

V.  Dubuque,  126  Iowa,  283;   Dallas  v.  yoke,  105  Mass.  82.   The  husband  can- 

Muncton,    37    Tex.    Civ.    App.    112;  not  give  notice  of  a  claim  for  damages 

MrClammy  v.  Spokane,  36  Wash.  339;  for  injuries  to  his  wife.      Hubbard  t;. 

Fulliam  v.  Muscatine,  70  Iowa,  436;  Fayette,  70  Me.  121.     Husband  held 

compare  Parkhill  v.  Brighton,  61  Iowa,  entitled  to  recover  for  personal  injury 

103,  and  Walker  v,  Decatur  County,  to  wife  by  defective  sidewalk,  she  not 

67  Iowa,  307  (bridge).    But  see  as  to  knowing  of  the  defect  and  he  failing 

passing  over  defective  or  icy  sidewalk,  to  warn  her,  the  jury  finding  that  under 

which  might  easily  have  been  avoided,  the   circumstances   the  husband   was 

Wilson  V.  Charlestown,  8  Allen  (Mass.),  not  guilty  of  neglisence  in  not  rivinjs 

137;    Horton    v.    Ipswich,    12    Cush.  the  wife  notice  of  the  danger.    Nanti- 

(Mass.)  488:   Centralia  v.  Krouse,  64  coke  v.  Wame,  106  Pa.  St.  373. 

111.  19;  Craig  v.  Sedalia,  63  Mo.  417;  Onus  in  respect  to  proving  dub 

Albritton   V.  Huntsvillc,  60  Ala.  486;  care  on  part  or  plaintiff  is  upon 

Higert  v.   Greencastle,   43   Ind.   574;  him.     Law  v,  Crombie.  12  Pick.  176; 

Alline  v.  LeMars,  71  Iowa,  654;   Erie  Moore  v.  Abbott,  32  Me.  46;  76.  574; 

V.  Magill,  101  Pa.  St.  616.     Further  Murdock  v,  Warwick,  4  Gray  (Mass.), 

as  to  uability  in  respect  of  icy  side-  178,  and  cases;  76.  395,  397,  per  Shaw, 

walks.      Masters  v.   Troy,   50   Hun  C.  J.;Rowellp.Lowell,7Gray  (Mass.), 

Decatur  v.  Fisher,  53  111.  407;  Mc-  668;   Ih.,  4  La.  An.  440;   Chicago  v. 

Gary  v.    Lafayette,    12    Rob.    (La.)  Martin,  49  111.  241;  Atchison  v.  £ing, 
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(§§  1708-1712)  that  there  is,  on  the  conditions  therein  stated,  an  implied 
civil  liability  on  the  part  of  municipal  corporations  in  respect  of  defectite 

100;  Rusch  v.  Davenport,  6  Iowa,  443;  v.  Acheson,  9  Kan.  App.  33:  Carawell 
Merrill  v.  North  Yarmouth,  78  Me.  v.  Wilmington,  2  Marv.  (bel.)  360 
200;  Lockport  t;.  Licht,  113  111.  App.  Mullen  v.  Owobbo,  100  Mich.  103 
613;  Peat  t;.  Norwalk,  26  Ohio  Cir.  Davidson  v.  Portland,  69  Me.  116 
Ct.  R.  161;  Peverly  v.  Boston.  136  Norris  p.  Litchfield,  35  N.  H.  271,  918, 
Mass.  366,  where  Devens,  J.,  said,  "It  Baker  v.  Portland,  58  Me.  199;  10 
is  not  necessary  for  the  plaintiff  to  Am.  L.  Res.  (n.  s.)  559,  and  note  of 
prove  due  care  on  his  part  dv  directly  Judge  Retmdd,  denying  Heland  v. 
affirmative  evidence;  the  inference  of  Lowell.  3  Allen  (Mass.),  407;  Steele 
such  care  may  be  drawn  from  the  ab-  v.  Burkhardt,  104  Mass.  59;  Sutton 
sence  of  all  appearance  of  fault,  either  v,  Wauwatosa,  29  Wis.  21;  Smith  v. 
positive  or  negative,  on  his  part,  in  Boston  &  M.  R.  Co.,  120  Mass.  490, 
the  circumstances  under  which  the  and  cases  cited  in  note;  Conmionwealth 
injury  was  received.''  Contra,  Beatty  v.  Adams,  114  Mass.  323;  Johnson  v, 
V,  Gilmore,  16  Pa.  St.  463.  where  the  Irasburgh,  47  Vt.  28;  Lyons  v.  Doeo- 
subject  is  carefully  consiaered;  Erie  lette,  124  Mass.  387;  Shearm.  &  Red. 
V.  Schwingle,  22  Pa.  St.  384.  In  Mar^  N^.  (4th  ed.)  §  104,  and  cases;  Plats 
land  the  onus  of  proving  contributoiy  v.  Cohoes,  89  N.  Y.  219;  Wentworth 
negligence  on  the  part  of  the  plaintiff  v.  Jefferson,  60  N.  H.  168,  where  the 
rests  on  the  defendant.  Prince  George's  rule  is  stated  to  be  that  recovery  may 
County  V.  Burgess,  61  Md.  29;  Wash-  be  had  if  the  violation  of  the  Sunday 
ington  &  G.  K.  Co.  v.  Gladmon,  15  law  does  not  contribute  to  the  accident. 
Wall.  (U.  S.)  401.  The  United  States  The  mere  fact  that  plaintiff  was  return^ 
Supreme  Court  in  this  case  decided  inf  from  a  batody^house  when  he  was 
that  where  the  question  is  not  con-  injured,  he  not  being  guilty  of  con- 
trolled by  statute,  **  contributory  n^-  tnbutory  negligence,  wiD  not  affect 
hgence"  on  the  part  of  the  plaintiff,  his  right  to  recover.  McVoy  v.  Knox- 
unless  it  appears  on  the  plaintiff's  own  ville.  85  Tenn.  19. 
evidence,  is  a  defence  to  be  proved  by  Effect  of  intoxication  <^  plaintiff, 
the  defendant.  AnU^  §  1698.  Post,  Alger  v.  Lowell,  3  Allen  (Mass.),  402 
1 1719,  where  the  subject  is  discussed.  Hubbard  v.  Mason,  60  Iowa,  400 
Shearm.  &  Red.  Neg.  (4th  ed.)  §§  107,  Monk  v.  New  Utrecht^  104  N.  Y.  552, 
108,  and  cases;  2  Thomps.  Neg.  1175,  Seymer  v.  Lake,  66  Wis.  651;  Cassedy 
1232,  1235.  V.  Stockbridge,  21  Vt.  391;  Fitzgerald 

Effect  of  plaintiff's  violation  v.  Weston,  52  Wis.  354;  Shearm.  & 
OF  ORDINANCES  AND  SuNDAT  LAW  ON  Red.  Ncg.  (4th  ed.)  §§  93,  94,  110; 
his  RIGHT  OF  RECOVERY.  Pucblo  V.  Thomps.  Ncg.  388,  430,  1174,  1203; 
Smith,  3  Colo.  App.  386;    Atchison  Ott  o.  Buffalo,  131  N.  Y.  594. 

9  Kan.  550;  Raymond  v.  Lowell,  $15,(XX)  was  sustained;  Cole,  J.,  dis- 
6  Cush.  (Mass.)  524,  537;  Beecher  v.  sented,  but  dissent  does  not  appear); 
Derby  Br.  &  F.  Co.,  24  Ck)nn.  491;  Fleming  v.  Shenandoah,  71  lowiL  456 
Masters  v.  Warren,  27  Conn.  293;  (pain  and  suffering  considered  an 
Shartle  v.  Minneapolis,  17  Minn.  308,  element);  Galveston  v.  Barbour,  62 
where  a  verdict  lor  $4,000  was  sus-  Tex.  172  (mental  suffering  of  parents 
tained;  Farrclly  v.  Cincinnati,  2  Disney  upon  death  of  child  not  an  element  of 
(Ohio),  516;  Peru  v.  French  (married  damages);  Crete  v,  Childs,  11  Neb. 
woman),  55X11. 317, 318;  Pennsylvania  252  (dama^  caused  by  ne^liscence 
&  O.  Canal  O).  i;.  Graham,  63  Pa.  St.  of  plaintiff  m  employing  medical  aid 
290;  Shcel  v.  Appleton.  49  Wis.  125  not  allowed);  McNamara  v.  Clinton- 
(bodily  and  mental  suffering  may  be  ville,  62  Wis.  207;  Page  p.  Sumpter,  53 
considered);  Wylie  v.  Wausau,  48  Wis.  Wis.  652;  Luck  v.  Ripon,  52  wis.  196; 
506  (decrease  of  physician's  practice);  Riponv.Bittel,  30^^^0.614;  2 Thomps. 
Scott  V.  Montgomery,  95  Pa.  St.  444;  Neg.  1266-1271. 
Wilson  V.  Wheeling,  19  W.  Va.  323,  As  to  liability  to  ezemplabt  dam- 
324;  Reed  v.  Belfast,  20  Me.  246:  ages.  Cbicam  v.  Lan^ass^  52  111.  256: 
Nebraska  City  v.  Campbell,  2  Black  Decatur  p.  Fisher  (ouBnying  right  ot 
(U.  S.),  590;  Collins  v.  Council  Bluffs,  jury  to  give  exemplary  dama^),  53 
32  Iowa,   324   (where  a  verdict  for  ill.  407.    It  is.  difficult  to  conceive  of  a 
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ttreets  and  sidewalks  —  has  been  learnedly  and  vigorously  combated 
in  a  judgment  of  the  Supreme  Judicial  Court  of  Massachusetts,  de- 
case  which  would  justify  exemplary  such  as  to  furnish  a  reasonable  compel^ 
damages  a^^ainst  a  municipal  corpora-  Botion  for  the  injury  sustained.  Chi- 
ation.  Chicago  t;.  Martin,  49  111.  241;  cago  v.  Lan^ass,  52  111.  256.  See  also 
Chicago  V.  Kelly,  69  lU.  475;  Ehrgott  Decatur  v.  Fisher,  63  111.  407;  Joliet 
V.  New  York,  96  N.  Y.  264;  Hunt  v.  v.  Conway,  119  111.  489.  In  assessing 
Booneville,  65  Mo.  620;  2  Thomps.  the  compensation  to  a  person  injured 
Neg.  1265. :  Text  cited  and  approved,  through  the  negligence  of  a  mumcipal 
Richmond  v.  Courtney,  32  Gratt.  (Va.)  corporation,  the  jury  should  take  into 
792;  Centreville  v.  Woods,  57  Ind.  192.  consideration  two  thii^  —  &rst,  the 
See  also  Elizabethtown,  L.  &  B.  S.  R.  pecuniary  loss  he  sustains  by  the  acci- 
Co.  V.  Combs,  10  Bush,  382;  Parsons  dent;  second,  the  injury  he  sustains  in 
V.  Lindsay,  26  Kan.  426;  Barbour  his  person,  or  his  physical  capacity  for 
Coimty  V.  Horn,  48  Ala.  566;  Ottawa  enjoying  life.  When  they  come  to  the 
V.  Sweely,  65  111.  434;  Prosser  v.  Ot-  consideration  of  pecuniary  loss,  the^ 
tumwa,  47  Iowa,  509.  Annuity  tables  have  to  take  into  account  not  only  his 
held  admisuble  to  prove  the  probable  present  loss,  but  his  incapacityto  earn 
lenffth  of  life  of  deceased.  McKeijgue  a  future  improved  income.  Then,  as 
V.  Janesville,  68  Wis.  50:  Mulcaims  to  the  second  ground:  undoubtedly 
V.  Janesville,  67  Wis.  24.  The  miestion  health  is  the  greatest  of  all  physical 
of  the  measure  of  damages  18  one  thai  hoB  blessings;  and  to  say  that  when  it  is 
produced  more  difficulty  than  perhaps  utterly  shattered  no  compensation  is 
any  other  topic  in  the  law.  Per  Wilde,  to  be  made  for  it,  is  really  perfectly 
B.,  in  Gee  v.  Lancashire  &  Y.  R.  Co.,  extravagant.  Per  Coekbum,  C.  J.,  in 
6  H.  &  N.  211.  See  also  Rowley  p.  Fairt;.  London  &  N.  W.  R.  Co.,  21  L. 
London  &  N.  W.  R.  Co.,  L.  R.  8  Ex.  T.  n.  a.  326,  327.  In  Maine  a  person 
221.  "We  have  no  means  of  ascer-  can  recover  only  for  "bodily  injury" 
taining  by  a  fixed  rule  what  shall  be  or  "damage  to  property."  Weeks  v. 
the  limit  of  damages  in  such  a  case  Shirley,  33  Me.  271;  Verrill  v.  Minot, 
(action  for  negligence).  There  are  no  31  Me.  299;  Mason  v,  Ellsworth,  32 
principles  which  will  apply  equally  to  Me.  271;  Brown  ».  Watson,  47  Mo. 
animals,  goods,  and  passengers.  Dam-  161 ;  State  v,  Hewett,  31  Me.  396,  400: 
ages  in  such  a  case  must  be  left  to  the  Reed  v.  Belfast,  20  Me.  246;  Sanfora 
common  sense  of  the  jury,  assisted  by  v.  Augusta,  32  Me.  536;  Stover  v. 
the  presiding  judge."  Per  MeUor,  J.,  Blue  Hill,  51  Me.  439.  So,  in  Con- 
in  Fair  i;.  London  &  N.  W.  R.  Co.,  21  necticut  and  Massachusetts,  the  recovery 
L.  T.  R.  N.  8.  326.  See  also  Collins  v.  can  be  only  for  damages  "  to  the  person 
Council  Bluffs,  32  Iowa,  324;  Chicago  or  property."  Chidsey  v.  Canton,  17 
V.  Martin,  49  111.  241.  "It  would  be  Conn.  475;  Becchcr  v.  Derby  Br.  A 
most  unjust  if,  whenever  an  accident  F.  Co.,  24  Conn.  491;  Canning  v. 
occurs,  juries  were  to  visit  the  unfortu-  Williamstown,  1  Cush.  (Mass.)  451 ; 
nate  cause  of  it  with  the  utmost  amount  Harwood  v.  Lowell,  4  Cush.  310.  In 
that  they  think  an  equivalent  for  the  Vermont^  however,  any  special  damage 
mischief  done.  .  .  .  Scarcely  any  sum  sustained  is  recoverable.  Bailey  v. 
would  compensate  a  laboring  man  for  Fsdrfield,  Brayt.  (Vt.)  126.  So,  in 
the  loss  of  a  limb;  yet  you  do  not  in  Wisconsin:  Weisenberg  v.  Appleton, 
such  a  case  give  him  enough  to  main-  26  Wis.  56.  If  the  action  be  by  the 
tain  him  for  life."  Per  Parke,  B.,  in  personal  representative^  the  jurjr,  in 
Armsworth  v.  Southeastern  R.  Uo.,  estimating  the  damages,  are  restricted 
11  Jur.  758,  cited  in  18  Q.  B.  104.  "It  to  compensation  for  pecuniary  loss 
is  very  true  that  cases  sometimes  occur  only,  and  cannot  take  into  consider- 
in  which  a  jury,  being  over-anxious  to  ation  mental  or  bodily  suffering.  Anns- 
fully  compensate  a  party,  give  damages  worth  v.  Southeastern  R.  Co.,  11  Jur. 
so  great  as  to  induce  the  court  to  inter-  758;  Blake  v.  Midland  R.  Co.,  18  Q. 
fere.  In  the  great  maiority  of  cases,  B.  93;  Franklin  v.  Southeastern  K. 
however,  I  am  satisfied  with  the  com-  Co.,  3  H.  &  N.  211;  Ducksworth  v. 
inon-sense  views  upon  which  they  act."  Johnson,  4  H.  &  N.  653;  DfJton  v. 
Per  Cockburn,  C.  J.,  in  Fair  t;.  London  Southeastern  R.  Co.,  4  C.  B.  n.  s.  296; 
&  N.  W.  R.  Co.,  21  L.  T.  N.  8.  326,  327.  Pym  v.  Great  Northern  R.  Co.,  2  B.  &  S. 
The  rule  is  that  the  damages  should  be  759;   s.  c.  4  B.  &  S.  396;   Secord  v. 
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livered  by  the  chief  justice,  who  in  his  exhaustive  discussion  refers  to 
nearly  all  of  the  leading  English  and  American  cases  on  the  subject.^ 
He  thus  sums  up  the  result  of  his  review  of  the  American  decisions: 
"There  is  no  case  in  which  the  neglect  of  a  duty  imposed  by  general 
law  upon  all  cities  and  towns  alike  has  been  held  to  sustain  an  action 
by  a  person  injured  thereby  against  a  city,  when  it  would  not  against 
a  town.  The  only  decisions  of  the  State  courts,  in  which  the  mere 
grant  by  the  legislature  of  a  city  charter,  authorizing  and  requiring 
the  city  to  perform  certain  duties,  has  been  held  sufficient  to  render 
the  city  liable  to  a  private  action  for  neglect  in  their  performance, 
when  a  town  would  not  be  so  liable,  are  in  New  York,  since  1850, 
and  in  Illinois.  The  cases  in  the  Supreme  Court  of  the  United  States, 
in  which  private  actions  have  been  sustained  against  a  dty  for 
neglect  of  a  duty  imposed  upon  it  by  law,  are  of  two  classes:  1. 
Those  which  arose  under  the  peculiar  terms  of  special  charters,  in 
the  District  of  Columbia,  as  in  Weightman  v.  Washington  and 
Barnes  v.  District  of  Columbia,  or  in  a  Territory  of  the  United  States, 
as  in  Nebraska  City  v.  Campbell.  2.  Those  which,  as  in  New  York 
V.  Sheffield,  and  Chicago  City  v.  Robbins,  arose  in 'New  York  or  in 
Illinois,  and  in  which  the  general  liability  of  the  city  was  not  denied 
or  even  discussed,  and  apparently  could  not  have  been,  consistently 
with  the  rule  by  which  the  Supreme  Court  of  the  United  States,  upon 
questions  of  the  construction  and  effect  of  the  Constitution  and 
statutes  of  a  State,  follows  the  latest  decisions  of  the  highest  court 
of  that  State,  even  if  like  words  have  been  differently  construed  in 
other  States.  In  the  absence  of  such  binding  decisions,  we  find  it 
difficult  to  reconcile  the  view,  that  the  mere  acceptance  of  a  municipal 
charter  is  to  be  considered  as  conferring  such  a  benefit  upon  the 
corporation  as  will  render  it  liable  to  private  action  for  neglect  of 
the  duties  thereby  imposed  upon  it,  with  the  doctrine  that  the  pur- 
pose of  the  creation  of  municipal  corporations  by  the  State  is  to 
exercise  a  part  of  its  powers  of  government,  —  a  doctrine  universally 
recognized,  and  which  has  nowhere  been  more  strongly  asserted 

Great  Western  Ry.  Co^  15  Up.  Can.  Harris.  Munic.  Man.  (5th  ed.)  p.  497, 
Q.  B.  631 ;  Morley  v.  Grreat  Western  from  which  the  foregoing  references  to 
Ky.  Co.,  16  Up.  Can.  Q.  B.  504;  Penn-  the  decisions  in  Canada  are  extracted, 
sylvania  R.  Co.  v.  McCloskey,  23  Pa.  See  also  Biggar,  Munic.  Man.  (Canada, 
St.  526;  Quin  v,  Moore,  15  N.  Y.  432;  1900)  824  et  seq. 
Lucas  V.  New  York,  21  Barb.  (N.  >  Hill  v.  Boston.  122  Mass.  344, 
Y.)  245;  Safford  v.  Drew,  3  Duer  opinion  by  Gray,  C.  J.,  not^  suvra, 
(N.  Y.),  627;  Soule  v.  New  York  &  {  1642.  Subject  discussed.  18  Am. 
N.  H.  K.  R.,  24  Conn.  575;  Rowley  Law  Rev.  p.  1008;  Shearm.  &  Red. 
V.  London  &  N.  W.  Ry.  Co.,  L.  R.  8  Neg.  §§  258,  288-290;  ante,  {  1646; 
Ex.  221 ;  Johnson  v.  Hudson  River  R.  post,  §§  1715,  1716. 
R.   Co.,   6  Duer   (N.   Y.),  634,  648; 
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than  by  the  Supreme  Court  of  the  United  States.^  But,  however, 
it  may  Ije  where  the  duty  in  question  is  imposed  by  the  charter  it- 
self, the  examination  of  the  authorities  confirms  us  in  the  conclusion 
that  a  duty,  which  is  imposed  upon  an  incorporated  city,  not  by  the 
terms  of  its  charter,  nor  for  the  profit  of  the  corporation,  pecuniarily 
or  otherwise,  but  upon  the  city  as  the  representative  and  agent  of 
the  public,  and  for  the  public  benefit,  and  by  a  general  law  applicable 
to  all  cities  and  towns  in  the  commonwealth,  and  a  breach  of  which 
in  the  case  of  a  town  would  give  no  right  of  private  action,  is  a  duty 
owing  to  the  public  alone;  and  a  breach  thereof  by  a  city,  as  by  a 
town,  is  to  be  redressed  by  prosecution  in  behalf  of  the  public,  and 
will  not  support  an  action  by  an  individual,  even  if  he  sustains 
special  damage  thereby." 

§  1714  (1023).  Same  Subject;  Author's  Comment.  —  In  refer- 
ence to  this  subject,  it  may  be  remarked  that  there  is  undoubtedly 
some  difficulty  in  defining  the  logical  ground  on  which  to  base  the 
doctrine  of  the  implied  liability  of  municipal  corporations  proper 
for  defective  streets,  when  such  liability  is  denied  as  respects  coun- 
ties, and  towns  without  special  charters.  There  is  also  some  appar- 
ent, if  not  real,  difficulty  in  holding  that  such  a  liability  exists  on 
the  part  of  municipal  corporations  in  reference  to  streets,  without 
extending  it  to  other  duties  which  are  everywhere  conceded  not  to 
give  a  private  action  for  their  neglect.  The  courts  which  hold  the 
doctrine  in  question  also  differ  as  to  the  reasons  on  which  it  rests. 
Notwithstanding  this,  it  will  be  found,  we  think,  upon  a  careful 
examination  of  the  cases  referred  to  in  the  preceding  sections,  that 
they  do  establish  the  rule  therein  laid  down  as  respects  municipal  cor- 
porations proper;  and  that  Mr.  Justice  Hunt  is  quite  right  in  saying 
that,  whatever  may  be  the  true  reason  for  the  rule,  "the  law  in  this 
country  must  be  deemed  to  be  settled  in  accordance  with  them."  * 
It  will  also  be  found,  we  are  quite  sure,  that  the  doctrine  of  such  a 
liability  on  the  part  of  municipal  corporations,  organized  under 
special  charters  or  under  general  incorporation  acts,  exists  in  the 
States  very  generally,  and  is  not  confined  to  the  States  of  New  York 
and  Illinois. 

The  doctrine  works  well  and  is  just,  since  no  stimulus  to  the  per- 

*  United  States  v,  Baltimore  &  O.  note;  anUt  §  1646;  18  Am.  Law  Rev. 
R.  R.  Co.,  17  Wall.  (U.  S.)  322,  329,   1008.     The   remark   of   the   learned 

rHurU,  J.;   Laramie  v.  Albany,  92  Justice  quoted  in  the  text  is  as  true 
8,  d07,  ZOS,  per  Clifford,  J.  at  the  present  time,  1911,  as  it  was 

*  Barnes  v.  District  ot  Columbia,  in  1875  when  it  was  made. 
91  U.  S.  540,  551;  noted  ante,  §  1655, 
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f ormance  of  duty  is  moie  effectual  than  the  wholesome  fear  of  the 
verdict  of  a  jury  for  damages.  Municipal  corporations  as  well  as 
private  corporations  and  persons  are  often  most  effectually  stimu- 
lated to  the  performance  of  duty  through  the  nerve  that  reaches 
the  pocket.  While  it  must  be  admitted  to  be  exceptional,  the  doc- 
trine may,  we  think,  be  vindicated  as  resting  upon  the  special  nature 
of  the  duty  itself,  relating  to  streets  in  cities  (which  have  peculiar 
and  local  uses  distinct  from  State  highways)  which  are  under  the 
direct  and  exclusive  control  of  the  municipal  authorities,  idiose 
duty  in  respect  of  repairs  is  intrinsically  ministerial,  and  upon  the 
ample  means  which  are  supplied  for  its  performance,  rather  than 
upon  the  ideal  notion  of  a  contract  between  the  State  and  the  munici- 
pality, or  upon  the  other  notion  of  a  special  consideration  received 
for  the  supposed  impUed  promise  faithfully  to  discharge  the  duty 
imposed  by  the  charter  or  constituent  act  of  the  corporation. 

§  1715  (1023  a).  Same  Subject;  Author's  Comznent.  —  It  may 
be  that  the  doctrine  is  anomalous.  Seemingly  it  is.  But  a  careful 
consideration  of  the  subject,  particularly  of  the  nature  of  streets  in 
cities  (which  have  local  and  special  uses  not  common  to  State  high- 
ways in  general) ;  of  the  great  and  exclusive  px)wers  over  and  con- 
cerning streets  conferred  upon  chartered  cities,  which  include  the 
power  and  duty  (sometimes  specifically  enjoined,  and  sometimes 
embraced  in  more  general  authority),  of  keeping  them  in  repair  fit 
for  use  (which  duty  is  not  legislative  or  judicial,  but  rather  in  its 
nature  ministerial) ;  of  the  adequate  provision  for  raising  the  revenue 
or  means  to  discharge  the  duty,  —  may,  perhaps,  show  that  the 
anomaly  imputed  to  the  doctrine  under  review  is  more  apparent 
than  real.  It  may  be,  and  probably  is  true,  that  this  doctrine  is  the 
unconscious  product  of  judicial  legislation  necessarily  evolved  in 
the  very  work  of  interpreting  the  various  i>arts  and  clauses  of  char- 
ters or  legislative  acts  relating  to  the  powers  of  municipaUties,  and 
the  purposes  for  which  such  px)wers  were  granted.  Be  it  so.  Such 
a  function  is  inherent  in  every  jural  system.  It  constitutes  the  chief 
work  of  the  judge,  and  it  is  among  the  most  impx)rtant  duties  of  the 
judicial  office.  It  has  been  well  observed  that  in  the  infinite  diver- 
sity of  subjects  which  arise  for  judicial  determination,  "judgment 
in  most  cases  consists  less  in  the  application  of  a  precise  text,  than 
in  a  combination  of  several  texts,  which  lead  to  a  decision  rather 
than  contain  it."  ^    Such  decision  and  judgment  are  the  result  of  the 

*  M.  Portalis,  Preliminary  Dia-  Napoleon.  Amos,  Science  of  Law,  p. 
course   on  the   prcjet    of    the    Code  63. 
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interpretation  of  various  clauses  and  texts,  with  the  definite  purpose 
of  ascertaining  the  intention  and  will  of  the  legislature,  in  respect  of 
a  matter  where  it  is  not  in  terms  expressed  one  way  or  the  other,  but 
is  necessarily  left  to  be  collected  from  a  consideration  of  ail  of  the 
enactments  bearing  upon  it.  It  is,  therefore,  no  solid  objection  to 
the  doctrine  in  question  that  it  is  the  unperceived  or  unconscious 
product  of  judicial  interpretation,  or  if  one  pleases  to  say  so,  of 
judicial  legislation,  since  much  of  the  best  portions  of  our  jurispru- 
dence and  of  the  jurisprudence  of  every  country  has  thus  originated, 
and  will  unavoidably  continue  thus  to  originate,  as  long  as  the  ju- 
dicial ofiice  exists  and  justice  is  administered  among  men.  The 
doctrine  itself,  under  the  conditions  stated  in  a  pre\aous  section,^ 
has  seemed  so  reasonable,  that  it  b  believed  never  to  have  been 
legislatively  repudiated,  and  it  is  certain  that  it  has  been  almost 
universally  adopted.  It  has  in  fact  become,  as  above  shown,  part 
of  the  settled  jurisprudence  of  the  country. 

§  1716  (1023  b).  Same  Subject;  Comments  on  Doctrine  of  Implied 
Liability  as  respects  Different  Classes  of  Corporations.  —  Whether 
the  implied  liability  in  respect  of  defective  highways  and  streets 
rests  upon  the  nature  of  the  duty  imposed,  upon  the  means  supplied 
for  its  performance,  or  upon  a  sense  of  public  utility,  or  upon  all  of 
these  grounds,  it  is  not  easy,  as  above  stated,  to  see  why,  when  the 
same  conditions  otherwise  exist,  the  nature  of  the  incorporated 
instrumentality  should  make  a  diiference  in  the  result.  Whether 
the  instrumentality  be  a  qiiasi  corporation  such  as  a  road  district 
but  with  a  corporate  purse  for  its  purposes,  or  a  county  charged 
with  the  like  duty  in  respect  of  highways  and  having  for  the  effec- 
tual discharge  thereof  the  power  to  raise  taxes,  or  a  chartered  muni- 
cipality having  like  duties  and  powers  over  streets  within  its  limits, 
why,  under  conditions  otherwise  the  same  (there  being  no  statute 
giving  or  denj^ing  the  action),  should  the  two  former  classes  of 
corporations  be  not  liable  while  the  latter  class  is  liable,  for  neglect 
of  duty,  to  an  action  for  damages?  It  may  be  after  all  that  there 
is  a  substantial  difference  not  readily  perceived  in  the  greater  effi- 
ciency with  which  the  latter  class  of  corporations  as  actually  con- 
stituted is  able  to  perform  the  duty  in  question.  And  it  may  be 
that  this  is  only  another  of  the  many  examples  with  which  our 
jurisprudence  abounds,  —  which  abhors  generalizations,  disregards 
mere  symmetry,  and  unconsciously  and  silently  embodies  the  under- 
lying notions  of  the  local  communities,  —  this  may  be,  we  suggest, 

>  AnU,  S  1708. 
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after  all  only  another  example  of  the  fact  that  logic  and  law  are 
not  always  precisely  coincident  or  cotenninous;  that  law  is  fre- 
qently  logic  limited  and  circumscribed  by  a  sense  of  expediency; 
and  that  accordingly  legislators  and  courts  declare  and  apply  dis- 
tinctions that  are  oftentimes  easier  to  feel  than  to  unfold  and  define, 
and  which  do  not  obviously  consist  with  an  indefinite  extension 
and  inexorable  application  of  those  principles  of  logic  that  are  ap- 
parently applicable  to  and  seemingly  control  the  subject  The 
foregoing  considerations  are  applicable  to  aU  kinds  of  quasi  corpo- 
rations. These  are  primarily  and  distinctively  State  instrumentali- 
ties, and  the  prerogative  of  partaking  of  the  State's  exemption  from 
liability  in  respect  of  the  exercise  of  all  of  their  public  functions 
and  duties  without  exception,  is  one  which  naturally  grows  out  of 
the  manner  and  objects  of  their  creation. 

§  1717  (1024).  Where  City  is  direetly  in  Fault.  —  Where  streets 
have  been  rendered  unsafe  by  the  direct  act,  order,  or  authority  of 
the  municipal  corporation  (not  acting  through  independent  con- 
tractors, the  effect  of  which  will  be  considered  presently),  no  ques- 
tion has  been  made,  or  can  reasonably  exist,  as  to  the  liability  of 
the  corporation  for  injuries  thus  produced,  where  the  person  suffer- 
ing them  is  without  contributory  fault,  or  was  using  due  care.^   E^'en 

^  Detroit  v.  Corey   (aewer  exaxoof  for  death  of  plaintifiTs  Mid  2ry  droim- 

iion)y  9  Mich.  165.    Compare  Detroit  ing  in  a  deep  unguarded  ditch  in  tU 

V.  Beckman,  34  Mich.  125,  referred  to  street,    Chicago  v.  Heong,  83  IH  204; 

in  note,  infra;    Lloyd  v.  New  York  Savannah  v.   Donnelly,   71   Ga.  258 

(dangerous  excavation),  5  N.  Y.  369;  (excavation  made  by  dtisen  by  permit' 

Weet  V.  Brockport.  16  N.  Y.  161,  note;  sion  of  the  city):  Glantz  v.  South  BomL 

Chicago  V.  Major  (uncovered  city  cistern  106  ind.  305  (street  crossing  eompotei 

in  street),  18  111.  349.    Approved,  but  of  vlanks  raised  two  inches  above  tk$ 

distinguished,    Chica^   v.    Starr.    42  levet  of  the  sidewalk).    Where  a  borough 

111.  174  (where  the  city  was  held  not  authorized    a    railroad    oompaay   to 

liable  for  an  injury  caused  by  the  fall  of  carry  its  track  over  a  street  by  a  biidn 

a  counter,  leaning  against  a  fence  on  a  At   &  certain   hei^t   and   af terwarai 

sidewalk) ;  Dayton  v.  Pease,  4  Ohio  St.  permitted  the  level  of  the  street  to  be 

80  (in  which  the  city  was  held  liable  so  raised  as  to  render  the  height  cf  ^ 

for  damages  caused  by  the  fall  of  a  bridae   insufficient,    the    borough  wai 

bridge  buut  upon  a  defective  plan,  fur-  held  liable  for  damages  caused  by  the 

nished  by   the   city   engineer) ;    Cin-  bridge  being  too  low,  and  it  was  alflo 

cinnati  v.  Stone,  5  Ohio  St.  38;  Conrad  held  that  no  liabilitv  attached  to  the 

V.  Ithaca,  16  N.  Y.  158;   Wendell  v,  railroad.     Gray  v.  Danbury  B<v.,  54 

Troy,  39  Barb.  (N.  Y.)  329;    Monje  Conn.  574. 

V.    Grand    Rapids,    122    Mich.    645;        In  Detroit  v.  Beckman,  34  Midt 

McDonald  v.  Duluth.  93  Minn.  206;  125,  an  injury  was  caused  at  ni^t  to 

New  York  v.  Sheffiela,  4  Wall.  (U.  S.)  a  traveller  as  he  waa  driving  ak>ng  one 

189;   Grant  v.  Brooklyn  (act  of  a  city  of  the  streets  of  the  city.    An  opM 

toater  commissioner  in  openina  a  sewer),  sewer  had,  some  time  before,  been  ooo* 

41  Barb.  381;  Baltimore  v.  Pendleton,  structed  in  the  Btreet  by  the  citr, 

15  Md.  12;   rfau  v.  Reynolds,  53  HI.  which  was  covered  oxily  part  of  toe 

212;  infra,  §  1720;  Brooks  v.  Somer-  way,  leaving  the  sewer  at  the  end  of 

ville,   106  Mass.  271;    Covington  v,  the  covered  portion  and  within  tfaB 

Bryant,  7  Bush,  248.    City  held  liable  limits  of  the  travelled  portion  of  tfaB 
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in  those  States  in  which  a  municipality  is  not  held  impliedly  liable 
to  a  private  action  for  neglecting  to  keep  its  streets  in  repair,  it  is 
yet  held  to  be  liable  if  it,  or  its  oflScers  under  its  authority,  by  pos- 
itive acts  place  obstructions  on  the  streets  or  by  such  acts  other- 
wise render  them  unsafe,  whereby  travellers  are  injured.^    Where 

street,  open  and  unprotected.  Con-  a  municipal  corporation  is  not  liable 
ceding  that  the  city  nad  not  covered  for  personal  injuries  to  individuab, 
the  sewer  to  the  extent  that  due  care  such  as  that  claimed  to  have  been 
required,  it  was  nevertheless  held  that  sustained  by  plaintiff,  where  there  is 
the  city  was  not  liable.  The  groimd  no  statutoiy  provision  declaring  such 
of  the  decision  was  that  the  injury  re-  liability.  There  is,  no  doubt,  some 
suited  from  the  plan  of  the  work  conflict  of  decisions  on  the  (]^ucstions 
adopted  by  the  city^  and  that  in  such  in  other  States,  althoudi  it  is  to  be 
cases  there  is  no  liability,  since  the  observed  that  in  the  New  England 
plan  is  the  result  of  legislative  action,  and  some  other  States  there  are  statu- 
and  that  to  create  a  liability  there  toiy  declarations  of  the  liability.  But 
must  be  neglect  in  the  proper  execu-  in  California  the  doctrine  above  stated 
tion  of  the  plan  as  distinguished  from  had  been  clearly  and  continuously 
the  plan  itself,  or  the  work  must  re-  adopted,  and  if  any  change  in  the  law 
suit  in  a  direct  injury  to  adjoining  is  desirable,  that  change  must  be  made 
property.  In  Lansmg  v.  Toolan,  37  by  the  legislature.  And  so  far  at 
Mich.  152,  a  eimilar  decision  on  like  least,  the  legislature  has  shown  no 
grounds  was  made,  holding  the  city  disposition  to  make  the  change.  Win- 
not  to  be  liable  where  a  contractor  bigler  v,  Los  Angeles,  45  Cal.  36; 
imder  it  dug  a  ditch  across  a  street,  Tranter  v.  Sacramento,  61  Cal.  271, 
bridging  it  only  with  plank  edxteen  275;  Bamett  v.  Contra  Costa  County, 
feet  wide,  into  which  a  traveller  at  67  Cal.  77;  Cromwell  v,  Sonoma 
night  was  precipitated  and  injured.  Countv,  .25  Cal.  315;  Huffman  v. 
It  seems  to  the  author,  however,  as  San  Joaquin  County,  21  Cal.  426. 
be  understands  the  facts,  that  these  430.''  Tnree  judges  concurred  ana 
are  cases  where  the  street  was  ren-  two  dissented.  The  dissenting  judges 
dered  unsafe  for  travel  by  the  direct  referring  to  §  1717  of  the  text  as  "a 
act  of  the  city,  or  its  contractor,  and  correct  statement  of  the  law,  and  one 
that  the  city  would  be  held  liable  in  that  is  supported  by  an  overwhelming 
those  States  in  which  an  implied  weight  of  authority." 
municipal  responsibility  b  recognized  ^  Hill  v.  Boston,  122  Mass.  344,  364; 
for  uxiuBafe  streets,  which,  however,  anUj  §§  1642,  1713. 
is  not  the  case  in  Michigan.  Detroit  In  Foreman  v.  Canterbury,  L.  R.  6 
V.  Blackeby,  21  Mich.  84;  2  Thomps.  Q.  B.  214,  it  was  held  that  the  mayor, 
Neg.  736.  See  poatf  §  1739.  Does  the  aldermen,  and  burgesses  of  Canter- 
principle  that  actionable  negligence  bury,  who  were  by  the  same  act  of 
cannot  be  predicated  of  the  plan  iUdf  Parliament  the  local  board  of  health 
(po9t,  I  1739)  j^  so  far  as  to  exempt  and  surveyors  of  highways,  were 
from  liability  if  that  plan  leaves  tne  liable  to  an  action  by  a  traveller  who 
streets  in  an  unsafe  and  dangerous  suffered  an  injury  by  driving  against  a 
condition  for  public  use?  In  the  heap  of  stones  which  had  been  broken 
author^s  opinion  this  question  ought  to  for  the  purpose  of  mending  the  highuxiy, 
be  answered  in  the  negative.  and  left  in  the  highioay  at  niahty  unthoui 
In  Chope  v.  Eureka^  78  Cal.  588^  it  light  or  guard.  But,  at  the  trial  of 
was  hdd  that  a  municipiJ  corporation  that  case,  it  had  been  taken  for  granted 
is  not  liable^  in  the  absence  of  statutory  that  there  was  negligence  in  some  one. 
provision,  for  personal  injuries  to  one  and  it  had  been  expressly  admitted 
who  fell  into  a  sewer  which  was  in  that  the  person  who  did  the  act  was  the 
process  of  construction,  and  was  ne^-  servant  of  the  defendants;  and  the 
gnantly  Idft  insufficiently  guarded  oy  judgment  of  the  court,  delivered  by 
tibe  officers  of  the  corporation.  McFar-  Blackbumf  J.,  was,  says  GraVf  C.  J., 
land,  J.,  said:  "Witnout  noticing  any  in  Hill  v.  Boston,  supray  "distinctly 
of  the  other  points  made  b>r  appelant,  put  upon  the  ground  that  the  de- 
it  is  sufficient  to  say  that  it  has  long  fendants  would  not  be  Uable  simply 
been  the  settled  law  of  this  State  that  because  they  were  surveyors  of  high- 
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the  duty  to  keep  its  streets  in  safe  condition  rests  upon  the  corpora- 
tion, it  is  liable  for  injuries  caused  by  its  neglect  or  omission  to  keep 
the  streets  in  repair/  as  well  as  for  those  caused  by  defects  occa- 
sioned by  the  wrongful  acts  of  others,^  but,  as  the  Ixisis  of  the  action 

ways,  but  that  they  were  not,  merely  456;  Tallahassee  r.  Fortune,  3  Fla. 
because  they  were  surveyors,  ex-  19;  Higert  v.  Greencastle,  43  Ind.  574, 
empted  from  the  liability  which  any  587;  Garibaldi  r.  O'Connor,  210  IlL 
person  or  corporation  would  incur  for  284;  Harper  v.  Kopp  (Kv.),  73 
placing  an  obstruction  in  the  hi^way.  S.  W.  Rep.  1127;  Fov  v.  \('instoii, 
And  in  like  cases  since,  the  liability  126  N.  Car.  381;  Koch  v.  Williams- 
has  b^n  held  to  depend,  not  upon  port,  195  Pa.  St.  488;  Keasler  r. 
the  defendant's  relation  to  the  hi^-  Merger.  205  Pa.  289;  Sluppers*  Coin- 
way  by  reason  of  being  charged  with  press  ic  Warehouse  Co.  r.  Davidson, 
the  duty  of  repairing  it.  but  upon  the  35  Tex.  Civ.  App.  558;  O'llanlin  r. 
question  whether  the  obstruction  was  Carter  Oil  Co.,  M  W.  Va.  510;  Auion 
placed  in  the  highway  bv  the  defend-  v.  Bitner,  100  Ind.  396  (gutter  croes- 
ant,  or  the  defendimt  s  servants."  ing  constructed  b]r  private  persons); 
Taylor  v,  Greenhalgh,  L.  R.  9  Q.  B.  Brennan  v.  St.  Louis,  92  Mo.  482,  city 
487;  Pendlebury  v.  Greenhalgh,  1  Q.  held  liable  where  a  child  three  }*ean 
B.  D.  36;  Palmer  v.  St.  Albans,  56  old  was  accidentally  thrown,  by  an- 
Vt.  522.  other  child,  from  the  sidewalk  mto  & 

»  Hutson  r.  New  York,  9  N.  Y.  ditch  negligently  left  in  the  gutter  for 
163;  Hickok  v,  Plattsburg,  16  N.  Y.  several  months  by  the  city.  Scranton 
161;  Davenport ».  Ruckman.  37  N.  Y.  v.  Catterson,  94  Pa.  St.  202  (water 
568;  Diveny  v.  Elmira,  51  N.  Y.  506;  plug  in  street).  Where  the  municipal 
Bloomington  v.  Bay,  42  111.  503;  authorities  in  the  rei>air  of  streets 
Atchison  9.  King,  9  Kan.  550;  Higert  v.  obstruct  them,  it  is  their  duty  to  give 
Greencastle,  43  Ind.  574;  supra^  §  1708.  proper  warning  of  the  same,  and  if 
Contra:  Detroit  v.  Blackeb}^  21  by  the  neglect  of  such  duty  a  traveller 
Mich.  84;  s.  c.  with  note  of  «ludge  is  injured,  the  municipality  is  li&bk. 
Redfidd,  9  Am.  L.  Reg.  n.  s.  670;  Carlisle  v.  Brisbane,  113  Pa.  St.  b^. 
Oliver  p.  Kansas  City,  69  Mo.  79,  In  O^to  it  is  made  by  statute  the  duty 
approving  text;  Ironton  v.  Kelley,  of  municipal  corporations  to  keep  the 
38  Ohio  St.  50;  District  of  Columbia  streets  in  order.  The  statute  neither 
V.  Dcmpsey,  13  App.  D.  C.  533;  Day-  sives  nor  denies  an  action  for  tiie 
ton  V.  Taylor's  Adm'r,  62  Ohio  St.  11;  breach  of  this  duty;  but  it  is  held 
Hutchinson  v.  Clarke,  26  R.  I.  307;  that  a  person  receiving  injuries  in 
Kennedy  v.  Portage  la  Prairie,  12  consequence  of  its  neglect  in  this  re- 
Manitoba  R.  634;  supra,  i  1666,  and  spect,has  a  right  of  action  as  at  corn- 
note.  In  Turner  r.  Inmanapolis,  96  mon  law  for  the  damages  caused 
Ind.  51,  it  was  held  that  the  "fellow-  thereby.  A  building  permit  bymuni- 
eer\'ant  doctrine"  or  the  defence  of  cipal  authorities  authorising  theoccu- 
" common  employment"  was  not  ap-  pation  of  part  of  a  public  street  <w  a 
plicable,  and  therefore  not  available  depository  for  buUding  mataials,  and 
to  prevent  a  fireman  injured  in  the  reauiring  proper  lights  at  night  to 
discharge  of  the  duties  of  his  place  inoicate  their  locality,  does  not  re- 
from  recovering  against  the  city  for  lieve  the  munici|Mdity  from  the  duty 
negligence  on  the  part  of  its  officers,  of  exercising  a  reasonable  diligence  to 
in  respect  of  keeping  streets  in  a  safe  prevent  the  holders  of  the  pennit 
condition  for  use.  from  occupying  the  streets  in  such  a 

*  Ante^    §§    1708-1712,    notes    and  way    as    to    endanger    passere-bv   in 

cases:   Hickok  v.  Plattsburg,  16  N.  Y.  their  proper  use  of  it.     Cleveland  r. 

161,    note    (negligent  omission   to  fill  King,   132  U.  S.  295;   s.  c.  28  Fed. 

up  ditch  which  a  wrong-doer  had  ex-  Rep.  835;  Stephens  i'.  Macon  (notice 

cavated    in    the    street);     Hewitt    v.  in  such  case),  83  Mo.  345;  i>osf,SS  1730- 

Cleveland,  21  Ohio  Cir.  Ct.  R.  505;  1728;    Abilene    v.    Cowperthwait,  32 

Wendell  v.  Troy,  39  Barb.  (N.  Y.)  329;  Kan.  324;  Rommeney  v.  New  York,  49 

Requa  v.  Rochester,  45  N.  Y.   129;  N.  Y.  App.  Div.  64;  Sproul  f.  Seattle^ 

Serrot  v.  Omaha  City,  1  Dillon  C.  C.  17  Wash.  256. 

R.  312;  Griffin  v.  New  York,  9  N.  Y.  Dangenma   holes   or   exeavoHsnt  a 
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if  negligence,  notice  to  the  corporation  of  the  defect  which  caused  the 
injury,  or  of  facts  from  which  notice  thereof  may  reasonably  be  in- 
ferred, or  proof  of  circumstances  from  which  it  appears  that  the 
defect  ought  to  have  been  known  and  remedied  by  it,  is  essential  to 
liability.^ 

§  1718  (1025).  Notice  essentua  to  Liabilitf  when  Corporation  not 
in  Fault.  —  In  the  class  of  cases  last  referred  to  in  the  preceding  sec- 
tion the  corporation,  in  the  absence  of  a  controlling  enactment,  is 
responsible  only  for  a  reasonable  diligence  to  repair  the  defect  or  pre- 
vent accidents  after  the  unsafe  condition  of  the  street  is  known,  or 
ought  to  have  been  known  to  it,  or  to  its  officers  having  authority 
to  act  respecting  it.*   A  corporate  body  never  can  either  take  care  or 

OR  NEAB  THE  TRAVELLED  WAT.    A  re-  to  render  it  dangerous  to  travellers, 

li^ous  corporation  made  an  excava-  Bassett  v.  St.  Joseph,   53  Mo.  290; 

tion.  which  was  inadequately  guarded,  poatj  f  1727,  note;  Sterling  v,  Detroit, 

at  tne  site  of  a  public  alley  in  a  city  134  Mich.  22. 

for  an  entrance  to  their  church.    The        Defective    BRn>OEB    and    caubs- 

plaintiff  crossing  the  alley  fell  in  at  watb   are   actionable.     Degree   of 

niffht  and  was  mjured;    the  city  was  strength  reauired;    Criterion  of  suffi- 

held  liable,   although  the  excavation  ciency.    Richardson  v.  Royalton  &  W. 

was  not  in  the  travelled  part  of  the  Tump.  Co.,  6  Vt.  496;   ante,  i  1157; 

city.     Niblett  v.  Nashville,  12  Heisk.  Gregory  v.  Adams,  14  Gray  (Mass.), 

684.    See  Stack  v.  Portsmouth,  52  N.  242,  where  an  elephant  was  mjured  by 

H.  221:    McDermett  v.  Kingston,  57  a  bridge  giving  way.    LalerU  defect  in 

How.  (N.  Y.)  Pr.  196;   Wiggin  v.  St.  bridge.    Rapho  v,  Moore,  68  Pa.  St. 

Louis,  135  Mo.  558:   Neal  v.  Marion,  404;    Abemethy   v.    Van   Buren,   52 

129  N.  Car.  345;   Toledo  v.  Nitz,  23  Mich.  353.    Index -- Bridge, 
Ohio  Cir.  Ct.  R.  350;  Oklahoma  City        >  Text  quoted  and  approved,  Spice- 

V,  Meyers^  4  Okla.  686.    Where  the  ex-  land  v.  Alier,  98  Ind.  4o7;   Turner  v. 

cavation  is  outside  of  the  travelied  way,  Indianapolis,    96   Ind.    51 ;     York   v. 

whether  there  is  a  Uability  or  not  de-  Spellman,     19     Neb.     357;      Russell 

pends  upon   the  circumstances  of  the  v.    Columbia,    74    Mo.   480;    Rea   v, 

particular  case,   and  especially  upon  Sioux   City,  127   Iowa,  615;    Frank- 

the  nearness  to  the  travelled  way,  and  lin    v.   House,    104    Tenn.    1 ;    New- 

the  danger  to  the  traveller  using  the  port  News  v.  Scott's  Adm'r,  103  Va. 

street   or   public   way   in   the   usual  794.    As  to  written  notice^  see  ante, 

maimer.    Other  illustrations:  Talty  v.  {  1709. 

Atlantic,   92    Iowa,   135;     Hawley  v,        '  Dewey  v.  Detroit,  15  Mich.  307 

Atlantic,  92   Iowa,   172;    Richardson  (where  the  duty  of  street  commissioners 

V.  Boston,  156  Mass.  145;    Logan  v,  and  the  rule  as  to  notice  are  clearly 

New  Bedford,  157  Mass.  534;  Murphy  stated  by  Campbell,  J.);  New  York  v. 

V.  Brooklyn,  118  N.  Y.  575;  Taylors.  Sheffield,  4  Wall.   189:    McGinity  v. 

Mt.  Vernon,  129  N.  Y.  651;  see  Cobb  New  York,  5  Duer  (N.  Y.),  674;  Dant- 

9.  Standish  (miry  watering  place  by  zeiser  v.  Cook,   40  Ind.   65;    Griffin 

the  roadside),  14  Me.  198:    Reed  p.  v.  New  York,  9  N.  Y.  456;   Ilequa  v. 

Northfield  (hole  in  the  road),  13  Pick.  Rochester,  45  N.  Y.   129;    Serrot  v, 

(Mass.)    94;     Norwich    i;.    Breed,   30  Omaha  City,  1  Dillon  C.  C.  R.  312; 

Conn.    535;     Murphy   v.    Gloucester,  Dorlon  v.  Brooklyn,  46  Barb.  (N.  Y.) 


105  Mass.  470;  Ghenn  v.  Province-  504 
town,  76.  313;  Koester  v.  Ottumwa  397 
(insufficient  barricade),  34  Iowa,  41;  279 
O'Gorman  v.  Morris,  26  Minn.  267  639 
(neglect  to  cover  a  culvert).  There  194 
is  a  liability  if  a  dangerous  excava-  295 


Doulson  V.  Clinton  City,  33  lowa^ 
Cleveland  v.  St.  Paul,  18  Minn. 
Hume  V.  New  York,  47  N.  Y. 
Mc(3arthy  v,  Syracuse,  46  N.  Y. 
Smith  ».  New  Yoric,  66  N.  Y. 
Todd  V,  Troy,  61  N.  Y.  506; 


tion  is  made  so  near  a  public  street  as  Gorham  v.   Coopostown,   59  N.   Y. 
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neglect  to  take  care  except  through  its  officers  or  servants.    If  sud 
a  body,  by  its  officers  or  servants,  has  the  means  of  knowing  that  i 

660;  Rapho  v,  Moore,  68  Pa.  St.  404;  Snyder   v.    Albion,    113    Mich.    275 

Centralia  v.  Krouse,  64  111.  19;  Dooley  Uriel  v,  Flint,  122  Mich.  65:   Hunte 

V.  Sullivan,  112  Ind.  451;  Ironton  v,  v,  Durand,  137  Mich.  53;   Thompsoi 

Kellev,    38    Ohio   St.    50;     Birch   v.  v.    West   Bay   Qty,    137    Mich.   94 

Charleston  L.  H.  &  Power  Co.,   113  L'Herault  v.  Minneapolis,  69  Minn 

111.  App.  229;  Holitza  v.  Kansas  City,  261;  Buckley  v.  Kansas  City,  156  Mo 

68  Kan.   157;    Baltimore  v.  Walker,  16;    Young  v.  Webb  City,   150  Mo 

98  Md.  637;    Isham  v.  Broderick,  89  333;   Drake  v.  Kansas  City,  190  Mo 

Minn.  397;   Corey  v,  Ann  Arbor,  134  370;    Caton  v.  Sedalia,  62  Mo.  App 

Mich.  376;    Ball  v.  Neosho,  109  Mo.  227;  Richardson  v.  Marceline,  73  Mo 


uy 

V.  Murphy,  19  Pa.'Super.  Ct.  35:  San  Rochester,  166  N'.  Y.  315;    Cahifl  » 

Antonio  v.  Talerico  (Tex.  Civ.  App.),  Rochester,  183  N.  Y.  581;    Lane  v 

78  S.  W.  Rep.  28.  Syracuse,   12  N.  Y.  App.  Div.  118 
As  TO  NECESSITY  OP  NOTICE  TO  ciTT,  Williams  V.  Brooklyn,  33  N.  Y.  App 

or  the  lapse  of  sufficient  time  to  acquire  Div.    539;    Tarba    v.    Rochester,    41 

knowledge  of  the  unsafe  condition  of  the  N.  Y.  App.  Div.  188;  Archer  v,  Mt 

street  J  see,  also,  Domer  v.  District  of  Vemon,57N.  Y.  App.I)iv.32;  Blakes 

Columbia,  21  App.  D.  C.  284;   Heath  lee  v.  Geneva,  61  N.  Y.  App.  Div.  42 

V.  Manson,  147  Cal.  694;  Cunningham  CahiU  v.  Rochester,  96  N.  Y.  App.  Div 

V.   Denver,   23  Colo.   18;    Denver  v,  557;  Foy  v.  Winston,  126  N.  CJar.  381 

Hyatt,    28    Colo.    129;     Boulder    v.  Newark  v.  McDowell,  16  Ohio  Cir.  Ct 

Weger,  17  Colo.  App.  69;    Denver  v,  R.  556;  Cincinnati  v.  Frazer^  18  Ohi< 

Murray,  18  Colo.  App.  142;  McAllister  Cir.  Ct.  R.  50;  Rogers  r.  Williamsport 

V.  Bridgeport,  72  Conn.  733;   Seward  199  Pa.  450;  Rowland  v.  Philadelphb 

V.  Wihnington,  2  Marv.   (Del.)   189;  202  Pa.  50;   Aiken  v.  Philadelphia,  ! 

Downs  V.  Smyrna,  2  Pen.  (Del.)  132;  Pa.  Super.  Ct.  502;  Allen  v.  Cook,  2 

Joliet  V.  Johnson,  177  111.  178;  Chicago  R.  I.  525;  45  Atl.  Rep.  148;  Dallas  i 

V.  Baker,  195  III.  54;  Ryan  v,  Chicago,  Jones,  93  Tex.  38:   Houston  v.  Owei 

79  111.  App.  28;  Lockport  v,  Richaids,  (Tex.    Civ.    App.),   67    S.  W.  Rep 

81  111.  App.  533;  Streatorv.  Chrisman,  788;    Dallas    v.    Moore    (Tex.    G^ 

82  111.  App.  24;  Reid  v.  Chicag^.  83  App.),  74  S.  W.  Rep.  95:  Houston  i 
m.  App.  554;  Ransom  v.  Belviaere,  Vatter  (Tex.  CSv.  App.),  74  S.  Vi 
87  111.  App.  167;  Powell  v.  Bowen,  92  Rep.  806;  Lynchburg  v,  Wallace 
111.  App.  453;  Chicago  v.  McCabe,  93  95  Va.  640;  Cowie  v.  Seattle,  22  Waali 
111.  App.  288;  Sherman  v.  Chicago,  659;  Bom  v.  Spokane,  27  Wash.  719 
101  III.  App.  312;  Streator  r.  O'Brien,  Piper  v.  Spokane.  22  Wash.  147 
103  III.  App.  85;  Chicago  v,  Davies,  Cooper  ».  Milwaukee,  96  Wis.  458 
110  111.  AJ3p.  427;  Michigan  City  v.  Hallum  v.  Omro.  122  Wis.  337;  Gun 
Phillips  (Ind.  App.),  69  N.  E.  Rep.  lack  v.  Montreal,  17  Rap.  Jud.  Que. 
700;  Michigan  City  v.  Phillips,  163  C.  S.,  294;  Ward  v.  JefiFerson,  24  Wu 
Ind.  449;  Frankfort  v.  Coleman,  19  342;  Hubbard  v.  Concord,  35  N.  H 
Ind.  App.  368;  Evansville  v.  Frazer,  52;  Reed  f^.  Northfield,  13  Pick.  (MasR. 
24  Ind.  App.  628;  Lewisville  v.  Bat-  94;  Worster  v.  Canal  Br.  Prop.,  1' 
son,  29  Ind.  App.  21;  Baxter  v.  Cedar  Pick.  541;  Hart  v.  Brooklyn,  36  Bart 
Rapids,  103  Iowa,  599;  Smith  v,  226.  Approved,  Dantzeiser  v.  Cool 
Sioux  City,  119  Iowa,  50;  (jametto.  40  Ind.  65;  Weightman  v.  Washixu 
Hamilton,  69  Kan.  866;  Pleasanton  ton,  1  Black,  39,  62,  per  Clifford,  S. 
V.  Rhine,  8  Kan.  App.  452;  Louisville  Manchester  v.  Hartford,  30  Conn.  IIS 


Louisville    v.    Keher,    117   Ky.  841;  63  Pa.  St.  290;  Decatur  v.  Fisher,  5 

Haines  v.  Lewiston,  84  Me.  18;  Hoey  HI.  407;   Springfield  v,  Doyle,  76  HI 

V.    Natick,    153    Mass.    528;    Miller  202;    Fahey  v.  Harvard,  62  HI.  2S 

V.    North    Adams,    182    Mass.    569;  Rockford  v.  Hildebrand,  61  HI.  155 

Burleson  c;.  Reading,  110  Mich.  512;  Chicago  v.  Fowler,  60  lU.  322;  Stei 
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street  is  unfit  for  travel,  and  is  negligently  ignorant  of  its  state,  it  is 
guilty  of  negligence.^ 

ling  V.  Merrill,  124  HI.  522;  Smith  v.  McKeigue  v.  Janesville,  68  Wis.  50; 
New  York,  66  N.  Y.  295;  Fumell  v,  McLimans  v,  Lancaster.  63  Wis.  596; 
St.  Paul,  20  Minn.  117;  Bartlett  v.  Sheel  v,  Appleton,  49  Wis.  125;  Bel- 
Kittery,  68  Me.  358;  Serrot  v.  Omaha,  lamy  v.  Atlanta,  75  Ga.  167;  Kibele 
1  Dillon  C.  C.  312;  Vandyke  v.  Cin-  v.  Philadelphia,  105  Pa.  St.  41  (escap- 
cinnati,  1  Disney  (Ohio),  532;  Indian-  ing  gas);  Vanderslice  v,  Philadelphia, 
apolis  V.  Scott,  72  Ind.  196;  Vamham  103  Pa.  St.  102  (defect  in  sewer); 
V.  Council  Bluffs,  52  Iowa,  698;  Salina  Woodbury  v.  District  of  Columbia,  5 
V.  Troeper,  27  Kan.  544;  Dotton  v.  Mackev^  127;  Larmon  v.  District  of 
Albion,  50  Mich.  129;  Bonine  v.  Rich-  Columbia,  5  Mackcy,  330;  Sherwood  v, 
mond,  75  Mo.  437;  Rehberg  v.  New  District  of  Columbia,  4  Mackey,  276; 
York,  91  N.  Y.  137;  Campbell  v,  Brunswick  v.  Braxton,  70  Ga.  193; 
Fair  Haven,  54  Vt.  336;  Galveston  v.  Madison  v.  Baker,  103  Ind.  41;  Au- 
Barbour,  62  Tex.  172;  Warsaw  r.  Dun-  rora  v.  Bitner,  100  Ind.  396;  Indian- 
lap,  112  Ind.  576;  Turner  v.  New-  apolis  v.  Murphy,  91  Ind.  382;  Carter 
burch,  109  N.  Y.  301;  Peru  r.  French,  v.  Monticello,  68  Iowa,  178  (notice 
55  111.  317,  318;  Chicago  v,  Murphv,  given  to  a  member  of  a  town  council 
84  111.  322;  Chicago  v.  Steams,  105  must  relate  to  the  defects  which  caused 
111.  554;  Jolict  i;.  Seward,  99  111.  267;  the  injury);  Goodson  ».  Des  Moines, 
Madison  County  v.  Brown,  89  Ind.  66  lowa^  255  (that  there  were  other 
48;  Evansville  v.  Wilter,  86  Ind.  414:  defects  m  a  sidewalk  is  not  evidence 
Logansport  v.  Justice.  74  Ind.  378  of  notice  of  the  one  complained  of); 
(under  statute  of  Indiana  notice  to  Cook  t;.  Anamosa,  66  Iowa,  427  (a 
councilman  is  notice  to  the  city);  citv  is  not  charged  with  notice  of  a 
Lafayette    v,    Larson,    73    Ind.    367;  defect  not  apparent  to  ordinary  ob- 

^  Harrison  Munic.  Man.  (5th  ed.)  to  keep  it  in  repair.    They  have  not 

486, 492;  BiggorMunic.  Man.  (Canada,  only  tne  duty  tfirown  expressly  upon 

1900)    824  et  seq.;    Mersev  Dock  H.  them  of  keeping  highways  in  repair, 

Co.  V.  Penhallow,  7  H.  &  N.  329;  s.  c.  but  have  all  necessarv  powers  given 

L.  R.  1   H.  L.  Cases,  93.     See   also  to  them  for  enabling  them  to  perform 

Thompson  v.  Northeastern  R.  Co.,  3  that  dut^.    The  corporation  must,  at 

L.  T.  N.  8.  618;  Submarine  Tel.  Co.  v,  their  peril,  answer  for  the  consequences 

Dickson,  15  C.  B.  n.  s.  759;    Rapho  of    the    auty    not    beuig    performed. 

V.  Moore,  68  Pa.  404;   Adair  v.  Kings-  The    negligence    of    their   officers    or 

ton,  27  Up.  Can.  C.  P.  126;  Sherwood  servants   is    no    answer.    Colbeck    v. 

V.  Hamilton,  37  Up.  Can.  Q.  B.  410;  Brantford,   21   Up.  Can.   Q.   B.  276. 

Boyle  t'.  Dundas,  27  Up.  Can.  C.  P.  Nor  is  it  any  excuse  that  the  alleg^ 

129;  Castor  v.  Uxbridge,  39  Up.  Can.  defect  arose  from  the  necessary  repairs 

O.  B.   113;    Chicago  v.  Gillette,   108  of  the  highway:    for  in  such  a  case 

III.    App.   455;    Nokomis    v.   Farley,  there  should,  wnen  necessary  to  safe 

113  111.  App.  161;  Evans  V.  Iowa  City,  travelling,  be  a  light  or  other  signal 

125  Iowa,  202;   West  Kentucky  Tel.  to  warn  travellers  of  existing  danger 

Co.  P.  Pharis  (Ky.).  78  S.  W.  Rep.  in   the   use  of  the  way.     Buffalo  v, 

917;    Jones  v.  Boston,  188  Mass.  53;  Holloway,  7  N.   Y.  493;    Hutson  v, 

Cutcher  v.   Detroit,    139   Mich.   186;  New  York,  9  N.  Y.   163:    Storrs  v. 

Drake  v.  Kansas  Citv,  190  Mo.  370;  Utica,   17  N.  Y.   lOt;    Milwaukee  v. 

Jones  V.  Sioux  Falls,  18  S.  Dak.  477;  Davis.  6  Wis.  377;  Smith  r.  Milwaukee, 

Hittr.  Kansas  City,  110  Mo.  App.  713;  18  Wis.  63;    Pettigrew  v.  Evansville, 

and  see  Powers  v.  Council  Bluffs,  50  25  Wis.  223.     Where  a  statutory  Migor 

Iowa,    197;     Rowell   v.   Williams,    29  tion  is  imposed  on  a  person,  he  is  liable 

Iowa,  210;   Vanpelt  v.  Davenport,  42  for  any  injury  that  arises  to  others  in 

Iowa,  308.    It  is  no  defence  that  they  consequence  of  its  having  been  neo- 

appointed  a  proper  overseer  of  high-  ligently  performed,  and  this  whether  it 

ways  and  gave  him  means  and  author-  was  performed  by  himself  or  by  a  con- 

ity  to  keep  the  road  in  good  order,  tractor  employed   by   him.    Gray  v. 

The  municipal  corporations  are,  as  it  Pullen,  5  B.  &  S.  970;   s.  c.  in  error, 

were,  themselves  tne  overseers  of  the  /6.  980. 
highway,  and  on  this  principle  bound 
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§  1719  (1026).  Doctrine  m  to  Notice  and  Contributory  Negligence 
summarized;  When  Questiona  for  the  Jury;  Burden  of  Proof.  —  In 

servers  and  not  known  to  the  inhabi-  14  N.  Y.  Misc.  524;  Ludlow  v.  Fargo, 
tants  generally);  Olsen  v.  Worcester,  3  N.  D.  485:  AUiance  v.  Campbell,  17 
142  Mass.  536;  Waldron  v.  St.  Paul,  Ohio  Cir.  Ct.  R.  595;  CircleviUe  v. 
33  Minn.  87;  Squires  v.  Chillioothe,  Sohn,  20  Ohio  Cir.  Ct.  R.  368;  Dallas 
89  Mo.  226;  Plattsmouth  v.  Mitchell,  v.  Jones,  93  Tex.  38;  Evans  v.  Hunt- 
20  Neb.  228;  Kunz  v.  Troy,  104  N.  Y.  ington,  37  W.  Va.  601;  Springfield  v. 
344;  Twogood ».  New  York,  102  N.  Y.  Le  Claire,  49  111.  476;  Barton  v. 
216  (policeman* 8  report  to  superior  Syracuse,  36  N.  Y.  54,  58;  per  BockeSj 
officer  not  sufficient  notice);  Good-  J.;  Chicago  v.  Johnson,  53  lU.  91; 
fellow  V.  New  York,  100  N.  Y.  15;  Pumell  v.  St.  Paul,  20  Minn.  117; 
Saulsbury  v.  Ithaca,  94  N.  Y.  27;  Moore  v.  Minneapolis,  19  Minn.  300; 
Chase  v.  Cleveland,  44  Ohio  St.  505;  Fort  Wayne  i;.  Coombs,  107  Ind.  75; 
Fortin  v.  East  Hampton,  145  Mass.  Holmes  v.  Paiis,  75  Me.  559:  Houston 
196;  Hinckley  v.  Somerset,  145  Mass.  v.  Isaaks,  68  Tex.  116;  holding  also, 
326  (the  fact  that  a  tDaU  vxis  rdmiU  that  the  rule  is  the  same  where  the 
by  the  town  authorities  held  to  be  notice  charter  requires  notice  to  be  given  be- 
of  its  being  of  insufficient  height) ;  Stan-  fore  suit.  Houston  v.  Vatter,  32  Tex. 
ton  V.  Salem,  145  Mass.  476  (the  Civ.  App.  298.  In  Missouri  notice 
burden  of  showing  that  the  defect  was  is  not  necessary  where  the  city  has 
one  which  the  proper  officers  had  given  permission  to  an  individual  to 
knowledge  of,  or  might  have  had  hy  make  an  excavation  in  a  street  for 
exercising  reasonable  care  and  dili-  building  purposes.  Stephens  9.  Macon, 
gence,  is  upon  the  plaintiff;  s.  p.  Hans-  83  Mo.  345.  See  Cleveland  f.  King, 
com  i;.  Boston,  141  Mass.  242);  Pom-  132  U.  S.  295;  s.  c.  below,  28  Fed. 
frey  v.  Saratoga,  104  N.  Y.  459.  where  Rep.  835.  Notice  of  defect  occasioned 
Earl,  J.fBSdd:  '' Municipal  authorities  by^  act  of  third  persons  essential  to 
.  .  .  do  not  fill  the  measure  of  their  liability.  Hume  v.  New  Y^rk,  47  N. 
responsibility,  however,  by  acting  Y.  639.  Same  point,  Fort  Wayne  v. 
simply  when  they  have  actual  notice;  De  Witt,  47  Ind.  391,  396,  397,  where 
but  they  owe  to  the  public  the  duty  Buskirkf  C.  J.,  quoting  the  text  (§§ 
of  active  vigilance.**  Drake  v.  Kansas  1717,  1718)  says,  "It  states  the  law 
City,  190  Mo.  370  ;  Kopper  i;.  Yonkers,  upon  the  subject  with  great  accuracy." 
110  N.  Y.  App.  Div.  747;  Alliance  v.  Huntington  v.  Breen,  77  Ind.  29. 
Campbell,  17  Ohio  Cir.  Ct.  R.  595.  Under  the  statute  of  West  Virginia, 
Infra,  §  1727.  The  House  of  Lords,  notice  to  the  city  is  not  necessary, 
upon  great  consideration,  have  held  Sheff  v.  Huntington,  16  W.  Va.  307; 
that  having  the  means  of  knowledge,  Domer  v.  District  of  Columbia,  21 
and  negligently  remaining  ignorant,  is  App.  D.  C.  284;  linton  v.  Smith,  31 
equivalent,  in   creating  a  liability,   to  Ind.  App.  546. 

actual  knowledge.  Mersey  Docks  Cases,  Where  a  person  was  injured  from  a 
11  H.  L.  Cas.  687,  701;  s.  c.  L.  R.  1  defective  sidewalk,  caused  by  the  stringers 
H.  L.  93;  Weisenberg  v,  Appleton,  26  upon  which  the  boards  rested  being  dc- 
Wis.   56.  cayed  so  as  not  to  hold  nails,  in  con- 

Notice  not  necessary  when  city  is  sequence  of  which  a  loose  board  tipped 
in  fault.  Denver  v.  Aaron,  6  Colo,  when  stepped  upon  by  a  compamon 
App.  232;  Indianapolis  v.  Marold,  walking  with  the  injured  person,  and 
25  Ind.  App.  428;  Buck  v.  Biddeford,  it  was  shown  that  the  stringers  had 
82  Me.  433;  Hamford  v.  City  of  Kan-  been  in  that  condition  for  a  long  time 
sas,  103  Mo.  172;  Smith  v.  St.  Joseph,  before  the  accident,  althou^  it  was 
42  Mo.  App.  392;  (joldon  v.  dJlinton,  not  shown  affirmatively  that  the  city 
54  Mo.  App.  1(X);  Omaha  v.  Jensen,  knew  of  the  particular  board  being 
35  Neb.  68;  Wilson  v.  Troy,  135  N.  Y.  loose  at  the  time,  the  city  was  held 
96;  Twist  v.  Rochester,  165  N.  Y.  619;  char^able  with  notice  of  the  unsafe 
Bauer  v.  Rochester,  12  N.  Y.  Supp.  condition  of  the  sidew'alk,  and  to  have 
418;  8.  c.  59  Hun,  616;  Riddle  v,  been  guilty  of  negligence  in  not  hav- 
Westfield,  65  Hun  (N.  Y.),  432;  ing  it  repaired.  Aurora  v,  Hillman,  90 
Hoyer  v.  North  Tonawanda,  79  Hun  111.  61;  Bloomington  v.  Chamberlain, 
(N.  Y.),  39;  Stedman  v.  Rome,  88  104  111.  268;  Burrows  v.  Lake  Crystal, 
Hun  (N.  Y.),  279;  Akers  i;.  New  York,   61  Minn.  357;  Hall  v,  Austin,  73  Minn, 
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the  class  of  cases  in  which,  as  above  stated,  neglect  to  repair  defects 
caused  by  others  is  the  basis  of  the  liability,  two  important  elements 
are  usually  involved:  1st.  Notice ^  express  or  implied,  to  the  defend^ 
ant  corporation;  and  2d.  Whether  the  plaintiff  was  guilty  of  con- 
irihutory  negligence.  These  are  questions  of  fact  in  all  cases  except 
where  the  facts  are  undisputed,  and  where,  although  undisputed,  the 
inference  to  be  deduced  from  them  is  clear  and  certain.  Although 
the  facts  are  not  controverted,  yet  if  different  minds  may  reasonably 
draw  therefrom  different  conclusions,  the  question  is  for  the  jurj'  as 
one  of  fact,  and  not  for  the  court  as  one  of  law.  This  statement  of 
the  law  is  substantially  taken  from  the  judgment  of  the  Supreme 
Court  of  the  United  States,  and  in  the  author's  opinion  it  gives  the 
true  rule  on  the  subject.^  It  is  everywhere  admitted  in  the  absence 
of  statute  to  the  contrary'  that  contributory  negligence  on  the  part  of 
the  plaintiff,  that  is  to  say,  the  want  of  reasonable  care  on  his  part, 
will  defeat  a  recovery.  Many  cases  hold  that  the  burden  of  proving 
due  care  rests  affirmatively  on  the  plaintiff.  Other  cases  hold  the 
reverse.  It  seems  to  the  author  that  the  better  view,  where  the 
(juestion  is  not  controlled  by  statute,  is  that  taken  by  the  Supreme 
Court  of  the  United  States,  viz.,  that  where  the  plaintiff's  contribu- 
tory fault  does  not  appear  clearly  upon  his  own  testimony  the  burden 
of  proof  to  establish  it  rests  on  the  defendant.  In  other  words,  the 
plaintiff  is  not  bound  to  prove  affirmatively  that  he  was  himself  free 
from  negligence.  Where  the  plaintiff's  fault  is  relied  on  as  a  defence 
to  defeat  a  recovery,  the  burden  to  estabUsh  such  defence  rests  with 
the  defendant,  which,  however,  may  be  showTi  either  by  the  plain- 
tiff's evidence  or  by  the  defendant's  or  by  both.^    For  the  general 

134;    Williams  v.   Hannibal,  94   Mo.  OHbome  v,  Detroit,  32  Fed.  Rep.  36; 

App.  549;  Aslen  v.  Charlotte,  35  N.Y.  Abilene  v.   Hendricks,   36  Kan.    196; 

App.  Div.  625.     Where  a  sidewalk  is  Delphi  v.  Lowerv,  74  Ind.  520;  Gilmer 

continuously  defective  for  a  considerable  v.  Atlanta.  77  (Ja.  688.     In  Wisconsin 

distance,  —  in  this  case  sixty  feet.  —  such  nrool  is  not  admissible.     Phillii)S 

and  an  accident  occurs  at  one  end  of  v.  Willow.  70  Wis.  6.    Sec  also   Bloor 

it,  evidence  of  its  condition  for  the  v.  Delafietd,  69  Wis.  273.     Proof  that 

whole  distance  is  admissible  to  show  a  walk  was  out  of  rejiair  in  a  "locality' 

that  the  city  should  have  known  of  it.  near"  where  an  accident  occurred  is 

Armstrong  v.    Ackley,   71    Iowa,   76;  not  competent  to  charge  a  city  with 

Viellesse  v.  Green  Bay,  110  Wis.  160.  notice  of  the  defect  causing  the  acci- 

The  Supreme  Court  of  the  United  dent.     Ruggles  v.   Nevada,  63  Iowa, 

States  has  held  that  proof  of  like  acci"  185. 

derUa  which  occurred  at  the  same  place  *  Sioux  C.  &  P.  R.  Co.  v.  Stout,  17 

in  a  defective  sidewalk,  and  whue  it  Wall.    (U.   S.)   657;    8.  c.     below,    2 

was  in  the  same  condition  as  when  the  Dillon  C.  C.  R.  294;  see  also  Mont- 

ElaintifT  was  injured,  is  admissible  in  gomery  v.  Wright,  72  Ala.  411. 

is   favor.    District   of   Columbia   v.  *  Washington  &  G.  R.  Co.  v.  Glad- 

Armes.  107  U.  S.  519,  and  cases  cit<;d.  mon,  15  Wall.  (U.  S.)  401;   Muller  v. 

See  also  Quinlan  v.  Utica,  11  Hun,  Dbtrict  of  Columbia,  5  Mackey,  286. 
217;     affirmed,    s.  c.  74  N.  Y.  603; 


3018  MUNICIPAL  CORPORATIONS  §  1719 

doctrines  of  n^ligence,  however,  In  its  more  detailed  application, 
the  reader  must  consult  the  works  devoted  to  that  subject.  What 
constitutes  notice  or  facts  from  which  it  may  be  inferred,  and  kin- 
dred points,  will  be  found  further  illustrated  in  the  notes.^ 

1  Haskell  v.  New  Glouoeeter,  70  Me.  R.  6  Q.  B.  377;  Bellfontaine  R.  Co.  v. 

305;  Hume  9.  New  York,  47  N.  Y.  639;  Hunter,  33  Ind.  335:    Adams  v.  Lan- 

Hayes  p.  New  Yoric,  74  N.  Y.  264:  Mer-  cashire  &  Y.  R.  Co.,  L.  R,  4  C.  P.  739; 

rill  V.  Portland,  4  Cliff.  C.  C.   138;  Gee  v.  Metropolitan  R.  Co.,  L.  R.  8  Q. 

Augusta  r.  Harper,  59  Ga.  151;  John-  B.  177;  Comiish  v.  Toronto  Street  Ry. 

son  V.  Milwaukee,  46  Wis.  568;  Bene-  Co^  23  Up.  Can.  C.  P.  355;  Blackwell 

diet  v.  Fond  du  Lac,  44  Wis.  495;  Draper  v.  Toronto  Street  R.  Co.,  38  Up.  Can. 

V.  Ironton,  42  Wis.  696:  aupraj  §  1712,  Q.  B.  172.    It  is  not  such  nc^gence  as 

note;    Chicago    v,  Gillette,    108   111.  to  prevent  a  recovery  that  the  trcufdler 

App.  455;   Ottawa  v.  Hayne,  114  111.  did  no/ Amoti?  ^  rooti,  and  yet  proceeded 

App.  21,  aff'd  214  111.   45;   Brown  v.  on  a  dark  night.    Williams  v.  Clinton, 

Chillioothe,  122  Iowa,  640;  Lorenz  v.  28  Conn.  264;  anU,  §  1018.  note.    So 

New  Orleans,  114   La.   802;  Torphy  driving  in  a  violent  storm  through  the 

V,  Fall  River,  188  Mass.  310;   Carver  streets  of  a  city  with  which  the  driver 

V.  Jackson,  82  Miss.  583;    MiUer  v.  was   unacquainted   was   held   not  of 

Canton,    112    Mo.   App.    322;   Ibbe-  itself  to  be  such  negligence  as  to  pre- 

ken  V.  New  York,   94   N.  Y.  Supp.  vent  recovery  by  him  for  injuries  sus- 

568.  tained  throiiigh  defect  in  the  street. 

The  fact  that  the  traveller  knew  the  Milwaukee  v.  Davis,  6  Wis.  377.    Nor 

danqer,  or  was  familiar  with  the  road,  is  driving  on  the  wrong  side  of  the  road. 

a  cu'cumstance  to  be   considered  in  Damon  r.Scituate,  119  Mass.  66.   Be- 

determining  the  question  whether  the  ing  blindf  halt,  or  deaf  is  not,  -per  se, 

plainti£f  contributed  by  his  own  want  to  be  taken  as  evidence  of  contrioutory 

of  care  to  the  accident.    Harris.  Munic.  negligence.       All    persons,     however 

Man.  (5th  ed.)  493,  citing  Clayards  p.  blind,  halt,  or  deat,  have  a  right  to 

Dethick,  12  Q.  B.  439;  Reed  v.  North-  act  on  the  assumption  that  the  hi^ 

field,  13  Pick.  (Mass.)  94;  Humphreys  way  is  reasonably  safe.    Davenport  r. 

V.  Armstrong  County,  56  Pa.  St.  204;  Ruckman,  37  N.  Y.  568;   Renwick  r. 

Smith  V.  liowell,  6  Allen  (Mass.),  39;  New  York  Central  R.  Co.,  36  N.  Y. 

Snow  V,  Housatonic  R.  Co.,  8  Allen  133.     See  also  Coates  v.  Canaan,  51 

(Mass.).  441;    Frost  v.  Waltham,   12  Vt.  131;  ante,  §§  1698,  1711. 
Allen  (Mass.),  85;  Clark  v.  Lockport,        There  are  extreme  cases,  in  wluch 

49  Barb.   (N.  Y.)  580;   Whittaker  v,  the  dangerous  character  of  a  highway 

West  Boylston,   97    Mass.  273;    Fox  is  so  great  and  so  manifest  that  courts 

V.    Sackett,    10    Allen    (Mass.),   535;  are  warranted  in  holding  it  unsafe,  as 

Hutton  V.  Windsor,  34  Up.  Can.  Q.  B.  a  matter  of  law.    Prideaux  v.  Mineral 

487.     Such  knowledge  in  some  cases  Point,  43  Wis.  513.   So  of  its  sufficiency, 

has  been  held  sufficient  to  raise  a  pre-  also.      McMaugh    v.    Milwaukee,   32 

sumption  of  negligence  on  plaintiff's  Wis.    200.     But   almost   alwa>'s  the 

part,  so  as  to  require  evidence  to  nega-  sufficiency  of  ^  highway  b  a  question 

tive   the  presiunption.     See  on   this  of  fact,  to  be  determined  by  the  jury 

subject  Fox  t;.  Glastenbury,  29  Conn,  upon  evidence  of  its  actual  condition. 

204;   Folsom  v.  Underbill,  36  Vt.  580;  Draper  v.  Ironton,  42  Wis.  696.    The 

Jacobs  V,  Bangor,  16  Me.  187;  Han-  opinion  of  witnesses  of  its  sufficiency 

Ion  V.  Keokuk,  7  Iowa,  477;    Brown  or  insufficiency  is  inadmissible.    Mont- 

i;.  Jefferson,   16  Iowa,  339;   Smith  v.  gomenr  v,  Scott,  34  Wis.  338;  Oleson 

Lowell,  6  Allen  (Mass.).  39;    Wilson  w.  Tolford,  37  Wis.  327;  Griffin  r.Wil- 

V.     Charlestown,     8    Allen     (Mass.),  low,  43  Wis.  509.    Possibly  there  might 

137;    Horton    v.   Ipswich,    12    Cush.  be   cases   in   which    the    opinions  of 

(Mass.)  488;   James  v.  San  Francisco,  experts    might    be    admissible    upon 

6  Cal.  528;   Winckler  v.  Gt.  Western  matters  going  to  the  sufficiency  of  a 

Ry.  Co.,  18  Up.  Can.  C.  P.  250.  262;  lughway.    Generally,  however,  it  is  a 

Nicholls  V.  Great  Western  Ry.  Co.,  27  pure  question  of  fact,  not  of  science 

Up.  Can.  Q.  B.  382;  Rastrick  v.  Great  or  skill.    Benedict  v.  Fond  du  Lac,  44 

Western  Ry.  Co.,    76.  396;    see  also  Wis.  495;   s.  p.  Chicago  v.  McGiven, 

Bridges  V.  North  London  Ry.  Co.,  L.  78  111.  347.    Evidence  to  show  that  the 
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§  1720  (1027).  Corporate  Liability  for  Acts  of  Contractors  and  of 
others.  —  Whether  the  duty  of  maintaining  the  streets  in  a  safe  con- 
condition  of  the  street  had  been  im-  361;  Chicago  v.  Crooker,  2  111.  App. 
proved  subsequent  to  the  injury  is  not  279;  Warren  v.  Wright,  3  111.  App.  602; 
admissible  as  an  admission  of  negli-  Studleyv.  Oshkosh.45Wis.  380;  Hayes 
gcnce.  Cramer  v.  Burlington,  45  Iowa,  v.  New  York,  74  N.  Y.  264;  Fumell 
627.  V,  St.  Paul,  20  Minn.  117  (in  which  it  is 

Upon  the  question  of  notice,  and  held  that  the  city  is  bound  to  take 
what  is  sufficient  to  impart  or  imply  notice  of  the  decay  of  wooden  side- 
t^,  it  is  difficult  to  harmonize  all  of  the  walks) ;  Barnes  v,  Newton,  46  Iowa, 
cases.  But  in  the  absence  of  notice,  567;  Merrill  t;.  Portland,  4  ClifT.  C.  C. 
or  the  exbtence  of  the  defect  when  138:  Farrell  ».  Oldtown,  69  Me.  72; 
caused  by  third  persons  for  such  a  Perkins  v.  Fayette,  68  Me.  152;  Noble 
length  of  time  as  to  imply  notice  or  v.  Richmond,  31  Gratt.  (Va.)  271; 
establish  negligence,  the  general  rule  Weightman  v.  Washington,  1  Black 
is  that  there  is  no  liability  on  the  cor^  (U.  S.),  39;  Rogers  v.  Shirley,  74  Me. 
poration.  On  the  foregoing  points,  as  144;  Laffin  v.  Beverly,  145  Mass.  549. 
well  as  the  officers  to  whom  notice  Notice  to  the  city  of  open  and  notorious 
must  be  given,  or  the  length  of  time  defects  is  presumed.  Balls  v.  Wood- 
the  defect  must  have  existed,  the  ward,  51  Fed.  Rep.  646;  Canfield  v. 
reader  may  also  consult  Heath  v,  Newport  (Kv.),  73  S.  W.  Rep.  788; 
Manson,  147  Cal.  694;  Cummings  v.  McGrail  v.  Ksdamazoo,  94  Mich.  52; 
Hartford,  70  Conn.  115;  Joliet  v.  Miller  v.  Canton,  112  Mo.  App.  322; 
Looney,  159  111.  471;  Lundon  v.  Chi-  Deland  v.  Cameron,  112  Mo.  App. 
cago,  83  111.  App.  208;  Reid  v.  Chicago,  704;  Knight  v.  Kansas  City,  113  Mo. 
83  111.  App.  554;  Mareck  v.  Chicago,  App.  561;  Lindholm  v.  St.  Paul,  19 
89  m.  App.  358;  Decatur  v.  Hamilton,  Alinn.  245;  Moore  v,  Minneapolis,  19 
89  111.  App.  561;  Mattoon  v,  Russell,  Minn.  300;  Harris.  Munic.  Man. 
91  111.  App.  252;  Owen  v.  Ft.  Dodge,  (5th  ed.)  494.  Supra,  §  1718,  note. 
98  Iowa,  281 ;  Keyes  i;.  Cedar  Falls,  There  is  a  presumption  that  the  proper 
107  Iowa,  509;  Pittsburg  v.  Brodcrson,  officer,  when  informed  approximately 
10  Kan.  App.  -430;  Bell  v.  Henderson  of  the  location  of  a  defect  in  a  street, 
(Kv.),  74  S.  W.  Rep.  206;  Emery  will  look  it  up  and  remedy  it.  The 
V.  Waterville,  90  Me.  485;  Gumey  i;.  fact  of  his  bein^  informed  and  the 
Rockport,  93  Me.  360;  Ham  v,  I^wis-  presumption  arising  therefrom  may 
ton,  94  Me.  265;  Bradbury  v.  I^ewis-  justify  a  jury  in  finding  that  he  had 
ton,  95  Me.  216;  Corey  v.  Ann  Arbor,  actual  notice.  Welch  v,  Portland,  77 
124  Mich.  131;  Cunningham  v.  Thief  Me.  384.  Report  of  a  street  commis- 
River  Falls,  84  Minn.  21;  Robinson  eioner  showing  that  a  bridge  was  un- 
V,  Mills,  25  Mont.  391;  McShcrry  v.  safe,  printed  and  circulated  by  the 
Canandaigua,  129  N.  Y.  612;  Sprague  city,  held  admissible  to  prove  notice 
V.Rochester.  1.59 N.Y. 20;  Schumacher  thereof  to  the  municipal  officers. 
V.  New  York,  166  N.  Y.  103;  Elias  v.  Bond  v,  Biddeford,  75  Me.  538. 
Rochester,  49  N.  Y.  App.  Div.  597 ;  //  the  defect  arise  otherwise  than 
Toledo  V.  Center,  16  Ohio  Cir.  Ct.  R.  from  faulty  structure,  and  from  some 
308;  Newark  v.  McDowell^  16  Ohio  act  other  than  the  direct  conduct  of  the 
Cir.  Ct.  R.  556;  Burger  v.  Philadelphia,  defendants  or  their  servants,  and  he  a 
196  Pa.  St.  41;  Canfield  v.  East  recent  defect,  it  is  generally  necessary 
Stroudsbur^,  19  Pa.  Super.  Ct.  649;  to  show  that  defendants  or  their  servants 
San  Antonio  v.  Mackey  s  Estate.  22  had  knowledge  there^  or  were  negli' 
Tex.  Civ.  App.  145;  Ft.  Wortn  i;.  gently  ignorant  of  it.  District  of  Colum- 
Shero,  16  Tex.  Civ.  App.  487;  bia  v.  Payne,  13  App.  D.  C.  500;  Id- 
Dallas  V.  Meyers  (Tex.  Civ.  App.),  lett  v,  Atlanta,  123  Ga.  821;  Streator 
55  S.  W.  Rep.  742;  Lynchburg  v,  v.  Chrisman,  182  111.  215;  Powell  v. 
Wallace,  95  Va.  640;  Higert  v.  Green-  Bowen^  92  111.  App.  453;  Parmenter 
castle,  43  Ind.  574;  Boucher  i;.  New  v,  Manon,  113  Iowa.  297;  Henderson 
Haven,  40  Conn.  456;  Moore  y.  Minne-  v.  Reed  (Ky.),  62  S.  W.  Rep.  1039; 
apolis,  19  Minn.  300;  Market  v.  St.  Bowling  Green  v.  Duncan,  122  Ky.  244; 
Louis,  56  Mo.  189;  Atlanta  t;.  Perdue,  Whitney  v.  Lowell,  151  Mass.  212; 
53  Ga.  607;  Chicago  v.  McCarthy,  75  Parker  v.  Boston.  175  Mass.  501; 
111.  602;   Chicago  v.  Langlass,  66  111.  Clark  v.  Brookfield,  97  Mo.  App.  16; 
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dition  for  public  travel  and  use  is  specially  imposed  on  the  corpora- 
tion, or  is  deduced  in  the  manner  before  stated,  ii  reds  primarily, 

lincoln  v.  Pimer,  59  Neb.  634;  North-  Kerr,  7  Kan.  App.  223;   Atchison  v, 

dnift  V.  Lincoln,  66  Neb.  430;   Jones  Acheson,  9  Kan.  Am>.  33;  Newport 

V,  Greensboro,  124  N.  Car.  310;  Brown  ».   Miller,   93  Ky.   22;    Frankfort  v. 

V,    Bachman    (Tex.    Civ.    App.).    72  Chinn    (Ky.),  89   S.    W.    Rep.    188; 

S.    W.    Rep.    022;    Dallas  v.  Moore  Rodda   c;.    Detroit,    117    Mich.    412; 

(Tex.  Civ.  App.),  74  S.  W.  Rep.  95;  Urtel  v.  Flint,  122  Mich.  65:    Scheel 

Harr.    Munic.    Man.    (5th   ed.)    494;  v.  Detroit,   130  Mich.  51;    Corey  p. 

Castor  P.  Uxbridge,  39  Up.  Can.  Q.  B.  Ann  Arbor,  124  Mich.  134:   Butler  r. 

113;    New  York  v,  Sheffield,  4  Wall.  Oxford,  69  Miss.  618;   Badgley  r.  St. 

189;   Griffin  v.  New  York,  9  N.  Y.  Louis,  149  Mo.  122;  Straubr.  St.  Louis, 

456;   McGinity  v.  New  York.  5  Duer,  175  Mo.  413;    Young  v.  Webb  Citv, 

674;  Hart  i;.  Brooklyn,  36  Barb.  (N.Y.)  150  Mo.  333:  Carvin  v.  St.  Louis,  151 

226;   Dewey  t».  Detroit,  15  Mich.  307;  Mo.  334;    Linoohi  v.  Smith,  28  Neb. 

Prindle  r.  Fletcher,  39  Vt.  255,  257;  762;    Lincohi  v.  Pimer,  59  Neb.  634; 

Yale  i;.  Hampden  &  B.  Tump.  Co.,  Parsons  v.  Manchester.  67  N.  H.  163; 

18  Pick.  (Mass.)  357;  Davis  v.  Lamoille  Bieling  v.  Brookl>Ti,   120  N.  Y.  98; 

PI.  R.  Co.,  27  Vt.  602;  Gkwdnough  v.  Breil  v.  Buffalo,  144  N.  Y.  163;  Smith 

Oshkosh,  24  Wis.  549;  Cooley  v.  West-  v.  New  York,  17  N.  Y.  App.  Div.  438; 

brook,   75   Me.    181;     WeisenberK  v.  Wamer  v.  Randolph,  18  N.  Y.  App. 

Appleton,  26  Wis.  56;   Curry  v.  Man-  Div.  458;  La  verdure  v.  New  York.  28 

nington,  23  W.  Va.  14.  N.  Y.  App.  Div.  65;  O'Harar.  Buffalo, 

Notice   mav  be   inferred  from   the  39  N.  i.  App.  Div.  443;  Fisher  v.  Mt. 

notoriety  of  the  defect ^   and   from  its  Vernon,  41    N.  Y.   App.    Div.    293; 

continuance  for  such  a  length  of  time  Hawkins  v.  New  York,  54  N.  Y.  App. 

as  to  lead  to  the  presumption  that  the  Div.  258;   Bmsh  i;.  New  York,  59  N. 

proper  officers  of  the  municipality  did  Y.  App.  Div.  12;  Blakeslee  v.  Gene\'a, 

m  fact  know,  or  with  proper  vigilance  61  N.  Y.  App.  EHv.  42;  Schall  v.  Now 

and  care  mi^ht  have  known,  the  fact.  York,  88  N.  Y.  App.  Div.  64;   Tiers 

This  latter  is  sufficient,  because  this  v.  New  York,  74  Hun  (N.  Y.),  452; 

degree  of  care  and  vigilance  they  are  Foels  v.  Tonawanda,  75  Hun  (N.  Y.), 

bound  to  exercise;  and  therefore  if,  in  363;  Barrcr.  Bainbridge,  42  N.  Y.  App. 

point  of  fact,  they  do  not  know  of  Div.  628;    Leipsic  v.   Gerdeman,  68 

such  defect,  when  by  ordinary  and  due  Ohio  St.  1 ;  Norman  v,  Teel^  12  Okla. 

vigilance  and  care  they  would  have  69;    Dixon    v.    San    Antonio      (Tex. 

known  it,  they  must  be  responsible,  Civ.    App.),     30    S.    W.    Rep.    359; 

as  if  they  had  actual  notice.  Per  ShaWf  Dallas  v.  McAllister  (Tex.  Civ.  App.), 

C.  J.,  in  Reed  v.  Northfield,  13  Pick.  39  S.  W.  Rep.  173;  Palestine  v.  Has- 

(Mass.)  94.    Chicago  «>.  Gillett,  91  111.  sell,  15  Tex.  Civ.  App.  521;    Navlor 

App.  287;   Padelford  i;.  Eagle  Grove,  ».  Salt  Lake  City,  9  UtjOi,  491;  Lorence 

lit  Iowa,  616;   Huff  v.  Marshall,  97  r.  EUensburgh,  13  Wash.  341;   Coure 

Mo.  App.  542;    Anderson  v,  Albion,  v.  Seattle,  2i2  Wash.  659:    Sproul  v. 

64  Neb.  280;  Matthews  v.  Toledo,  21  Seattle,   17  Wash.  256;    Devenish  r. 

Ohio  Cir.  Ct.  R.  69;   Dallas ».  Moore  Spokane,  21  Wash.  77;    West  p.  Eau 

(Tex.  Civ.  App.),  74  S.  W.  Rep.  95.  (Jlaire,89  Wis.31:  Rh>Ticrr.  Menasha, 

See  further f  as   to  length  of  time   the  107  Wis.   201;    Byington  v.   Merrill, 

defect   must  have  existed.     McAllister  112  Wis.  211;  Crites  v.  New  Richmond, 

V.  Bridgeport,  72  Conn.  733:    Denver  98  Wis.  55;   Gunlack  v.  Montreal,  17 

V.   Hyatt,   28   Colo.    129;    Downs  v.  Rap.  Jud.  Que.,  C.  S.,  294;  Ince  p. 

Smyrna,  2  Pen.   (Del.)   132;  Decatur  Toronto,  27  Ont.  Apn.  (Can.)  410;  Al- 

t;.  Besten,  169  111.  340;    Brownlee  v,  britton   v.    HuntevilJe,    60   Ala.   486; 

Alexis,  39  III.  App.  135;  Annav.  Boren,  Johnson  v.  Milwaukee,  46  Wis.  568; 

77  111.  App.  408;    Belvidere  v.  Crich-  Studley   p.    Oshkosh,    45    Wis.    380; i 

ton,  81  111.  App.  595:  Powell  v,  Bowen,  Cusick   v.    Norwich,    40   Conn.    376; 

92  ill.  App.  453;  Chicago  v.  McCabe,  Rosenberg  v.  Des  Moines,  41   Iowa, 

93  111.  App.  288;  Williams  v,  Carte>  415;  Boucher  v.  New  Haven,  40  Conn, 
ville,  97  111.  App.  160;  Michigan  City  456;  Littlefield  v,  Norwich,  40  Conn. 
V.  Boeckling,  122  Ind.  39;  Ft.  Wayne  406;  Chicago  v.  Langlaas.  66  111.  361; 
t'.  Duryee,  9  Ind.  App.  620;  Theissen  Chicago  v.  McCarthy,  75  111.  602; 
r.  Belle  Plaine,  81  Iowa,  118;  Salinav.  Atlanta  v.  Pordue,  53  Ga.  607;  Moore 
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08  respects  the  pvblic,  upon  the  corporation,  and  the  obligation  to 
discharge  this  duty  cannot  be  evaded,  suspended,  or  cast  upon 

V.  Minzieapolis,  19  Minn.  300:  Market  Haven,  40  Conn.  456.    It  is  ordinarily 

V.  St.  Louis,  56  Mo.   189;  Townsend  for  a  jury  to  decide  whether,  from  the 

V.  Des  Moines.  42  Iowa,  657;  Case  v.  circumstances,  there  was  notice.    Col- 

Waverly,  36  Iowa,  545;    Rice  v,  Des  ley  v.  Westbrook,   57  Me.  181;  Hall 

Moines,  40  Iowa,  638;   Castor  v,  Ux-  v.    Lowell,    10    Cush.    (Mass.)   260; 

bridge,  39  Up.  Can.  Q.  B.  113;  Dewey  Stanton  v.  Springfield,  12  Allen.  566; 

V.  Detroit,  15  Mich.  307;   New  York  Mosey   v.   Tlx)y,   61    Barb.    580;  Al- 

V.  Sheffield,  4  Wall.   189;    Serrot  v.  lenton  v.   Chichester,   L.    R.    10   C. 

Omaha,  1  Dillon  C.  C.  R.  312;  Howe  P.  319.    In  some  States  existence  of 

V.  Plainfield,  41  N.  H.  135.  the     defect    for    twenty-four    hours 

If  the  defect  be  palpable,  dangerous,  (Brady  v.  Lowell,  3  Cush.  (Mass.)  121 ; 

and  has  existed  for  a  lon^  time,  the  jury  Monies  v.  L^n,  124  Mass.  165;  com- 

may  very  properly  infer  either  negligent  pare  Hutchms  v,  Littleton,  124  Mass. 

supervision  and  ignorance  consequent  289),    reasonable    notice    (Whitehead 

upon  and  chargeable  to  such  neglect,  v.  LoweU.  124  Mass.  281),  or  express 

or  notice  of  the  defect  and  a  disregard  notice  (Tripp  v.  Lyman,  37  Me.  250; 

of  the  dutv  to  repair  it.    Manchester  Bartlett  v,  Kittery,  68  Me.  358),  is 

V.  Hartford,  30  Conn.  118.    See  further  necessary  by  statute  before  there  can  be 

Bloomington  v.  Bay,  42  111.  503;  Howe  an^r  right  of  action  agsdnst  the  corpo- 

V.  Lowell,  101  Mass.  99;    Donaldson  ration. 

V.   Boston,   16   Gray,  5(^;   Colley  v.  What  is  evidence  oj  notice,   Erd  v.  St. 

Westbrook,  57  Me.  181 ;  East  Dubuque  Paul,  22  Minn.  443 :  Grimes  v,  Keene, 

».  Burhyte,  74  111.  App.  99;  McEvoyw.  52  N.  H.  330.    Where  the  encroach- 

Sault    Ste.    Marie,    136    Mich.    172;  ment  of  the  sea  destroyed  the  road, 

Norman  v.  TeeL  12  Okla.  69;  Still  v.  so  that  the  subject  of  repair  was  not 

Houston,    27    Tex.    Civ.    App.    447;  in  existence,  it  was  hela  that  there 

Mauch    V,   Hartford,    112    Wis.    40.  was  no  obligation  at  an  enormous  cost 

Where   an   injury   was   produced   by  to  rebuild  the  road.   Regina  v.  Bamber, 

some  sudden  and  unexpected  cause,  it  5  Q.  B.  279;  Queen  v,  Hornsea,  Dearsly 

was  held  that  the  corporation    were  C.  C.  291;  but  see  Queen  v.  Greenhow, 

not  liable  tiU  they  haa  a  reasonable  L.  R.  1  Q.  B.  Div.  703.    If  the  cost  of 

opportunity  to  repair  before  the  acci-  rebuilding   the   road   or   making   the 

dent.    Hubbard  v.  Concord,  35  N.  H.  necessarv    repair    would    exceed    the 

52;   Barton  v.  Syracuse,  36  N.  Y.  54;  statutable  Umit  of  taxation,  it  may 

Springfield  v.   Le  Claire,  49  111.  476.  be  that  there  would  be  no  obligation 

Notice  to  a  citizen  is  not  to  the  cor-  to  repair.    See  Grant  v.  Sligo  Harbor 

poration    (Donaldson    v.    Boston,    16  (Dom  rs,   L.   R.   11   Ir.  C.  L.  R.  190; 

Gra^,  508),  although  held  otherwise  in  Butler    v.    Bray    (Dommissioners,    /&. 

Mame.     Springer  v.  Bowdoinham,  7  181.    But  in  such  a  case  it  would,  it 

Me.  442;  Mason  v.  Ellsworth,  32  Me.  is  believed,  be  the  duty  of  the  cor- 

271.    Speaking  of  a  sewer,  MorrieoUf  poration  so  to  close  up  the  road  that 

J.,  said:  ''It  md  not  appear,  however,  there  could  be  no  danger  in  using  or 

when   the   mud   accumulated   in   the  attempting  to  use  it.    See  Harrold  v. 

culvert,  or  when  the  stone  fell  at  its  Simcoe  &  O.  R.  Co.,  16  Up.  Can.  C. 

mouth,    and    the    mere    existence   of  P.  43;    s.  c.   IS  Up.  Can.  C.  P.  9; 

these   obstructions   was   not,    in   my  Harris.   Munic.   Manual  for  Canada 

opinion,    enough    to    establish    negli-  (5th  ed.),  494. 

§ence.    There  was  no  evidence  that  the  In  the  preparation  of  this  chapter, 

efendants  or  their  officers  had  any  and  occasionally  elsewhere,  the  author 

notice  of  these  obstructions,  nor  did  has   derived   valuable   material   from 

it  appear  that  they  were  of  so  notorious  Harrison's     Municipal     Manual     for 

a  character,  or  had  continued  so  long,  as  Canada.     This  work  consists  of  the 

to   charge  the  defendants  with  con-  statutes  of  that  country  applicable  to 

struct ive  notice  of  them."     Bateman  its  municipal  corporations,   with  an- 

V.  Hamilton,  33  Up.  Can.  Q.  B.  251.  notations   oy   the  late  Chief  Justice 

But  as  to  sewers,  sec  Barton  9.  Syracuse,  Harrison ,  based  upon  the  English  and 

36  N.  Y.  54;  Sprin^eld  v.  Le  Claire,  American  as  well  as  the  local  decisions. 

49  III.  476.    There  is  no  presumption  With    the    author's     permission     he 

of  law  as  to  notice.    Boucher  v.  New  freely  used  the  present  work,  for  which 
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others,  by  any  act  of  its  own.  Therefore,  according  to  the  better 
view,  where  a  dangerous  excavation  is  made  and  negligently  left 
open  (without  proper  lights,  guards,  or  covering),  in  a  travelled  street 
or  sidewalk,  by  a  contractor  under  the  corporation  for  building  a 
sewer  or  other  improvement,  the  corporation  is  liable  to  a  person 
injured  thereby,  although  it  may  have  had  no  immediate  control 
over  the  workmen,  and  had  even  stipulated  in  the  contract  that 
proper  precautions  should  be  taken  by  the  contractor  for  the  pro- 
tection of  the  public,  and  making  him  liable  for  accidents  occasioned 
by  his  neglect.*    It  is  immaterial,  as  respects  the  primary  liability 


he  Kratefu]ly  expressed  his  obligations, 
ana  extended  a  reciprocal  permission. 
He  was  a  learned  lawyer,  a  careful 
writer,  and  an  able  judge.  His  death, 
which  occurred  after  the  second  edi- 
tion of  this  work,  was  deeply  lamented 
in  his  own  country,  and  as  he  was  a 
co-laborer  in  the  same  field  it  was 
felt  by  the  author  as  a  personal  loss. 
It  is  a  melancholy  pleasure  to  record 
this  humble  tribute  to  his  memory 
and  his  labors.  A  fifth  edition,  care- 
fully edited  by  Mr.  F.  J.  Joseph,  ap- 
g?ared  in  1889.  In  1900  Mr.  R.  W. 
iggar,  Q.  C,  published  his  Municipal 
Manual  founded  upon  "The  Muni- 
cipal Act"  of  Ontario,  and  the  amend- 
ments thereto.  This  valuable  work 
is  the  continuation  of  and  successor  to 
Harrison's  Municipal  Manual. 

*  Storrs  V.  Utica  (sewer  excava- 
tion), 17  N.  Y.  104,  per  Comstock,  J.; 
Vogel  V.  New  York,  92  N.  Y.  10; 
Brusso  V.  Buffalo,  90  N.  Y.  679; 
Wilson  t;.  WheeUng,  19  W.  Va.  323; 
Birmingham  v.  McCary,  84  Ala.  469, 
quoting  text;  Chicago  v.  Murdoch, 
212  lU.  9,  aff'g  113  lU.  App.  656; 
Sterling  v.  Schinmacher,  47  111.  App. 
141;  East  St.  Louis  v.  Miuphy,  89 
III.  App.  22;  Indianapolis  v.  Marold, 
25  Ind.  App.  428;  Bennett  v.  Mt. 
Vernon,  124  Iowa,  537;  Glasgow  r. 
Gillenwaters,  113  Ky.  140;  Frank- 
fort V.  Allen  (Ky.),  82  S.  W.  Rep. 
279;  Cabot  v.  Kingman,  166  Mass. 
403;  Donahoe  v.  Kansas  City,  136 
Mo.  657;  Omaha  v.  Jensen,  35 
Neb.  68:  Beatrice  v.  Reid,  41  Neb. 
214;  Schumacher  v.  New  York,  40 
N.  Y.  App.  Div.  320;  Dunstan  v. 
New  York,  91  App.  Div.  355;  Gomey 
V.  New  York,  102  N.  Y.  App.  Div.  259; 
Godfrey  t;.  New  York,  104  N.  Y.  App. 
Div.  357;  McAllister  v.  Albany,  18 
Oreg.  426;  Trego  v.  Honeybrook,  160 
Pa.  76;  Stork  v.  Philadelphia,  199  Pa. 


462;  Marsh  v.  Philadelphia,  8  Pa. 
Dist.  |R.  340;  Patterson  v.  Austin 
(Tex.  Civ.  App.).  29  S.  W.  Rep. 
1139;  Detroit  v.  Corey  (sewer  excava- 
tion), 9  Mich.  165,  where  the  same 
principle  was  applied,  and  the  result 
of  Storrs  v.  Utica  concurred  in,  al- 
though the  city  was  bound  to  let  tia 
contract  to  the  lowest  bidder;  Campbell^ 
J.,  dissenting,  on  the  ground,  mionly, 
that  the  city,  being  required  to  let  to 
the  lowest  bidder,  could  not  itself 
have  built  the  sewer,  and  the  relation 
of  principal  and  agent  did  not  exist 
between  the  city  and  the  contractor,  — 
the  maiority  holding  that  such  rela- 
tion did  exist,  and  that  the  contractor 
had,  and  could  have,  no  right  to  make 
the  excavation,  except  as  the  agent  of 
the  city.  In  an  early  case  in  Calif omia 
(James  v,  San  Francisco,  6  Cal.  528), 
it  was  held  that  there  was  no  corporate 
liabiUty  where  the  city  was  obliged  to 
let  the  contract  to  the  lowest  bidder ;  and 
the  rule  in  California  is  now  settled 
that  a  contractor  engaged  in  construct- 
ing sewers  for  a  city  under  contract 
let  bjr  the  city,  in  performing  the 
work  is  not  the  agent  or  servant  of 
the  city,  and  any  negligence  in  per- 
forming the  work  is  his  negligence, 
and  the  city  is  not  liable  for  iniuiies 
sustained  thereby.  O'Hale  v.  Sacra- 
mento, 48  Cal.  212.  In  this  case  the 
contractor  left  an  excavation  in  the 
street  without  Ughts  or  a  barrier,  into 
which  the  plaintiff  was  precipitated. 
The  court  adhered  to  the  rule  m  Bos- 
well  V,  Laird,  8  Cal.  469;  Du  Pratt  v. 
Lick,  38  Cad.  691;  8.  p.  Krause  v, 
Sacramento,  48  Cal.  221.  The  courts 
in  California  do  not,  however,  seem  \o 
regard  the  duty  of  keeping  streets  in 
repair  as  &  corporate  auty,  carrying 
with  it  an  implied  liability  for  non- 
repair. Winbigler  v.  Los  Angeles,  45 
Cal.  36;  anU,  §  1717,  note.   See  Spring- 
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of  the  corporation  in  such  a  case,  whether  it  has  or  has  not  inserted 
such  a  clause  in  its  agreement  with  the  contractor.    If,  however,  it 

field  V.  Le  Claire,  49  111.  476,  following  poration,  under  general  charter  au- 
StoxTS  V,  Utica,  and  disjEipproving  thority,  granted  a  license  to  dig  a 
Painter  v,  Pittsburgh,  46  Pa.  St.  221,  ditch  and  lay  a  water-pipe  in  the 
cited  infra ;  s.  c.  3  Am.  L.  Reg.  n.  s.  street  to  conduct  water  from  the  resi- 
350,  with  useful .  note  by  Mr.  (now  dence  of  the  licensee  to  certain  other 
Chief  Justice)  Mitchell ;  Chicago  v,  houses  which  he  owned.  The  licensee 
Robbins,  2  Black,  418;  s.  c.  2  Am.  L.  dug  a  ditch  near  the  sidewalk  uid 
Reg.  N.  8.  529,  assumes  the  same  ne^ected  to  put  up  proper  ^ards, 
principle;  Blake  v,  St.  Louis,  40  Mo.  in  consequence  of  wnicn  plaintiff  was 
569,  which  overrules,  probably,  Barry  injured.  It  was  held  that  the  muni- 
p.  St.  Louis,  17  Mo.  121,  cited  ir^ra ;  cipality  was  not  liable  although  the 
Welsh  V,  St.  Louis,  73  Mo.  71  (approv-  street  commissioner  or  other  au- 
ing  Blake  v,  St.  Louis,  and  ''overrul-  thorities  had  knowledge  that  the 
ing,  probably,'^  Barry  r.  St.  Louis);  license  was  being  misused  or  abused. 
Broadwell  v,  Kansas  City,  75  Mo.  Susquehanna  Depot  v.  Simmons.  112 
213;  St.  Paul  v.  Seitz,  3  Minn.  297,  Pa.  St.  384.  Says  the  court:  "If  the 
308,  per  Flandrau,  J.;  Baltimore  v.  excavation  had  been  7)6r  se  a  nuisance, 
Pendleton,  15  Md.  12;  Butler  v,  the  case  would  have  been  different, 
Bangor,  67  Me.  388:  Seattle  v.  Buzby,  for  in  that  case  the  public  authorities 
2  Wash.  Ter.  25;  Kin^  r.  Cleveland,  would  have  been  bound  to  abate  it  as 
28  Fed.  Rep^  835  (a  pile  of  building  soon  as  they  had  knowledge  of  the 
materials  left'in  a  street  without  warn-  obstruction.  But  not  being  a  nuisance. 
ing  lights  in  the  night  time) ;  s.  c.  132  but  lawful,  the  borough  cannot  be  held 
U.  S.  295;  Turner  v.  Newburgh,  109  for  an  accident  happening  therebv, 
N.  Y.  301;  Baltimore  ».  O'Donnell,  and  Florence  [the  contractor  of  the 
53  Md.  110  (rope  across  street  without  licensee]  alone  must  be  regarded  as 
light):  Ironton  r.  Kelley,  38  Ohio  St.  responsible  for  the  injury  resulting 
50;  Circleville  v,  Neuding.  41  Ohio  to  the  plaintiff  from  his  neglect.''  But 
St.  465,  where  city  was  held  liable  for  since  the  street  commissioner  had 
contractor's  negligence  in  leaving  cis-  knowledge  of  the  ditch,  and  that  it 
tern  in  street  unfenced;  s.  p.  Wilson  rendered  the  street  unsafe,  qucere, 
V.  A^Tiecling,  19  W.  Va.  323.  Com-  whether  the  case  was  rightly  decided, 
pare  Westchester  t;.  Apple,  35  Pa.  St.  Chicago  ».  Robbins,  2  Black  (U.  S.), 
284,  which,  in  its  result  and  reason-  418;  Shearm.  &  Red.  Neg.  (4th  ed.) 
ing,  is  opposed  to  the  general  doctrine  §  358.  Barry  v.  St.  Louis,  17  Mo. 
of  the  courts  elsewhere,  and  rests  upon  121,  referred  to  above.  The  latest 
the  questionable  basis  that  a  city  cor-  New  York  case  there  cited  is  the  case 
poration  has  the  right  to  disregard  its  of  Bailey,  2  Denio  (N.  Y.)^  433,  and 
duty  to  the  public  to  keep  its  streets  the  proposition  that  the  city  is  pri- 
in  a  safe  condition.  marily  liable  for  the  defective  or  clan- 
Painter  V.  Pittsburgh,  eujrra^  is  gerous  condition  of  its  streets,  and 
against  the  principle  stated  in  the  should  not  be  allowed,  in  executing  a 
text;  but,  as  pointed  out  by  Mr.  work  attended  with  danger,  to  shift 
(now  Chief  Justice)  Mitchell  in  his  this  responsibility  by  contract,  does 
note,  the  ground  upon  which  the  doc-  not  appear  to  have  been  presented  to 
trine  of  the  text  rests  "was  appar-  the  court.  See  Harrisburgh  v.  Saylor. 
ently  not  urged  in  the  argument,  and  87  Pa.  St.  216.  The  text  cited  ana 
is  not  noticed  by  the  court."  In  the  aj)proved.  Savannah  v,  Waldncr,  49 
case  of  Erie  i;.  Calkins,  85  Pa.  St.  247,  Ga.  316,  321. 

the   city   employed   a   contractor   to  In  accordance  with  the  rule  of  the 

make  a  sewer;    by  the  contract  the  textj  see  Nashville  v.  Brown,  9  Heisk. 

power  was  reserved  for  the  city  en-  1,  where  Nicholson^  C.  J.,  approves 

gineer  to  change  the  work,  &c.;    the  Jud^e  MitcheWa  criticism  on  Painter 

contractor  was  bound   to  indemnify  v.  Pittsburgh;    Knoxville  v.  Bell,   12 

the  city  for  any  damages  by  reason  of  Lea    (Tenn.),    157.     A   city   cannot, 

his  neglect,  &c.    Plaintiff  was  injured  either  by  contract  or  ordinance,  divest 

by   falling  into   the   excavation,   left  itself  of  the  duty  to  keep  its  streets 

carelessly    uneuarded,    and    the    city  safe    for   public    travel.      Watson   v, 

was  held  not  liable.    A  municipal  cor-  Tripp,  11  R.  I.  98;   Troy  v,  Troy  & 
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has  taken  the  precaution  to  obtain  from  the  contractor  an  express 
stipulation  of  this  character,  this  will  give  it,  on  being  held  liable 
(however  it  might  otherwise  be),  a  remedy  over  against  him.*  And 
so,  on  the  same  principle,  namely,  that  the  duty  to  keep  the  streets 
and  sidewalks  in  a  safe  condition  rests  upon  the  corporation  and 
cannot  be  surrendered  or  abdicated,  it  is  liable,  for  injuries  caused 
by  open  excavations  made  therein,  with  its  knowledge  or  consent, 
express  or  implied,  by  the  adjoining  latroumer  for  the  purpose  of  an 
area  or  to  obtain  light  and  air  for  the  basement  or  cellar;  but  in 
such  cases  the  corporation  has,  without  any  express  contract,  if  as 
respects  the  defendant  it  is  not  itself  in  fault,  a  remedy  over  against 
the  owner  of  the  lot  or  building  for  whose  benefit  the  excavation 
was  made.^ 


Lans.  R.  Co.,  49  N.  Y.  657;  Pearson 
i;.  Zable,  78  Ky.  170;  post,  §  1730. 
Nor  by  a  permit  to  lot-owner  to  de- 
posit building  material  in  the  street. 
Cleveland  r.  King,  132  U.  S.  295, 
noted  supra  ^  §  1717.  Additional  in- 
teresting illustration  of  the  -primary 
liability  of  the  city.  »See  Fink  v.  St. 
Ix)uis.  which  will  be  found  briefly 
stated  infra y  §  1730,  note;  Shearm.  & 
Red.  Nog.  (4th  ed.)  §§  176,  297,  298: 
Jacksonville  v.  Drew.  19  Fla.  106 
(liability  of  city  for  detect  in  bridge  in 
care  of  contractor);  2  Thomps.  Neg. 
737-742. 

The  charter  of  Milwaukee  pro- 
vided that  when  an  injury  happens  in 
the  city  by  reason  of  any  defect  or  en- 
cumbrance of  any  street,  sidewalk, 
&c.,  or  other  cause  for  which  the  city 
would  otherwise  be  liable,  if  such  de- 
fect, &c.,  is  caused  by  the  defauU  of 
any  person^  such  person^  shall  be  prv- 
marify  liable.  This  provision  was  held 
valid,  but  not  applicable  where  the 
defect  is  caused  by  the  negligence  of 
persons  making  public  improvements 
under  contract  with  the  city;  and  that 
the  exemption  of  the  city  from  lia- 
bility for  such  injuries  is  invalid  under 
the^Constitution  of  the  State,  as  grant- 
ing' to  the  city  a  special  inununity 
against  a  general  rule  of  law  to  which 
other  municipal  corporations  are  sub- 
ject. Hincks  v.  Milwaukee,  46  Wis. 
659;  Durkee  v.  JanesvUle,  28  Wis. 
464;  Amos  v.  Fond  du  Lac,  46  Wis. 
695;  State  v.  Bartlett,  35  Wis.  387; 
Rooney  v.  Milwaukee  County,  40 
Wis.  23;  Kimball  i;.  Rosendaie,  42 
Wis.  407. 

1  Buffalo  V.  Holloway,  7  N.  Y.  493, 


aflf'ff  8.  c.  14  Barb.  (N.  Y.)  101; 
St^dter  V.  Huntington,  153  Ind.  354; 
Marsh  v,  Philadelphia,  8  Pa.  Dist.  R. 
340.  It  is  here  held  that,  as  bettoe^n 
the  corporation  and  contraclor,  there  is 
no  implied  agreement  to  protect  the 
public;  but  is  this  right?  Sec  Storrs 
V.  Utica,  17  N.  Y.  104;  Blake  v.  Ferris, 
5  N.  Y.  48;  Myers  v.  Snvder,  Bright. 
(Pa.)  489;  Beatty  v.  Gilinore,  16  Pa. 
St.  463:  BrookljTi  v.  Brooklyn  R.  Co., 
47  N.  Y.  475;  Brusso  v,  fiuffalo,  90 
N.  Y.  679;  Herrington  r.  Lansong- 
burg,  110  N.  Y.  145.  Liability  of 
city  for  negligence  of  contractor  in 
the  repair  of  street.  Logansport  v. 
Dick,  70  Ind.  65. 

s  Chicago  v.  Robbins,  2  Black  (U. 
S.),  418;  s.  c.  4  WaU.  (U.  S.)  657;  2 
Am.  L.  Reg.  n.  s.  529,  distinguish- 
ing Hilliard  v.  Richardflon,  3  Gray 
(Mass.),  349,  and  overruling  Scam- 
mon  V.  Chicago,  25  111.  424,  on  this 
I>oint:  RoweU  v.  Williams  (excava- 
tion tor  cellar),  29  Iowa,  21(),  follow- 
ing and  approvmg  Chicago  r.  Robbins; 
Powers  V,  C^ouncil  Bluiis,  50  Iowa, 
197;  Oliver  v.  Kansas  City,  69  Mo. 
79,  approving  text;  Wendell  p.  Troy, 
39  Barb.  (N.  Y.)  329;  4  Abb.  a. 
App.  563;  Fahey  v.  Harvard  (requi- 
sites of  declaration),  62  111.  28:  Gfldes- 
burg  V.  Higley,  61  111.  287;  Wilson  v. 
Wheehng,  19  W.  Va.  323;  Curry  r. 
Mannington,  23  W.  Va.  14;  post,  { 
1728.  Under  peculiar  circumstances 
the  adjoining  owner  held  not  liable 
for  accident  caused  by  defective  side- 
walks over  area.  Jansen  p.  Atchison, 
16  Kan.  358,  but  qucere;  post,  §  1729. 
Decree  of  care  required  of  munid- 
pabty  where  cellar  door  forms  part  of 
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§1721  (1028).  Liability  for  Acts  of  Contaraeton.  —  There  has 
been  much  controversy  as  to  the  liability  of  a  municipal  corpora- 
tion for  the  negligence  or  wrongfvl  ads  of  contractors  under  it  in  the 
execution  of  the  work  agreed  to  be  performed.  Ordinarily,  no 
person  other  than  the  one  immediately  or  actually  guilty  of  the 
wrongful  act  is  liable  therefor,  except  upon  the  ground  that  the 
relation  of  principal  and  agent,  or  master  and  servant,  existed  be- 
tween the  person  or  corporation  sought  to  be  made  liable,  and  the 
person  who  did  the  act,  or  was  guilty  of  the  negligence  that  caused 
the  injury.  In  other  words,  the  principle  of  respondeat  superior 
does  not  as  a  rule  extend  to  cases  of  independent  contracts,  where 
the  party  for  whom  the  work  is  to  be  done  is  not  the  immediate 
superior  of  those  guilty  of  the  wrongful  act,  and  has  no  choice  in 
the  selection  of  workmen,  and  no  control  over  the  manner  of  doing 
the  work  under  the  contract.^ 

§  1722  (1029).  Same  Subject;  bception  where  Work  is  neeesBarily 
dangerous.  —  The  general  rule  is  stated  in  the  preceding  section,^ 
but  it  is  important  to  bear  in  mind  that  it  does  not  apply  where  the 
contract  directly  requires  the  performance  of  a  work  intrinsically  dan- 

the  surface  of  a  sidewalk.  Johnston  York,  11  N.  Y.  432,  both  approved  in 
V.  Charleston,  3  S.  Car.  232;  Smalley  Storrs  v.  Utica,  but  distinguished; 
V,  Appleton  (unsafe  sidewalk),  70  Wis.  followed  in  Herrington  t*.  LansinK- 
340.  bur^,   110  N.  Y.   145,  where  a  city 

^  Infra  J  §  1722,  and  cases.  Koontz  having  power  to  build  sewers  entereil 
V.  District  of  Cohunbia,  24  App.  D.  C.  into  a  contract  with  certain  persons  to 
59;  Bennett  v.  Mt.  Vernon,  124  Iowa,  construct  a  sewer  through  one  of  its 
537;  Jewell  v.  Mt.  Vernon,  91  N.  Y.  streets,  with  provision  therein  that 
App.  Div.  578;  Haefelin  v.  McDonald,  the  contractors  should  pay  damages 
96  N.  Y.  App.  Div.  213;  Kelly  v.  New  caused  by  blasting:  the  noise  of  the 
York,  106  N.  Y.  App.  Div.  576;  blasting  frightened  the  plaintiff's  horses 
White  V.  Philadelphia,  201  Pa.  512.         in  another  street,  causing  him  to  be 

*  Blake  i;.  Ferris,  5  N.  Y.  48.  See  severely  injured  in  attempting  to  con- 
Erie  t;.  Calkins,  85  Pa.  St.  247;  Painter  trol  them,  and  it  was  held  that  the 
V,  Pittsburgh,  46  Pa.  St.  213;  Hani-  city  was  not  liable.  Following  and 
son  V.  Collins,  86  Pa.  St.  153;    Sus-   appljring  Pack  v.  New  York,  supra. 

?uehanna  Depot  Bor.  v.  Simmons,  Kelly  v.  Mayor,  &c.,  supra,  and 
12  Pa.  St.  384;  Cummins  v.  Seymour,  McCafferty  v.  Spuyten  Duyvil  &  P. 
79  Ind.  491;  Scammon  v.  Chicago,  25  M.  R.  Co.,  61  N.  Y.  178.  See  also 
111.424;  Barryt'.St.Louis,  17Mo.  121;  Cincinnati  v.  Stone,  5  Ohio  St.  38; 
Cuff  V,  Newark,  35  N.  J.  L.  17;  King  Hilliard  v.  Richardson,  3  Gray  (Mass.), 
i;.  New  York  Cent.  &  H.  R.  R.  Co.,  349,  "which  contains,''  says  Mr.  Jus- 
66  N.  Y.  181 ;  Storrs  v.  Utica,  17  N.  Y.  tice  Davis  (in  Chicago  v.  Robbins,  2 
104;  and  note  well-grounded  doubts  Black  (U.  S.),  418),  a  most  elaborate 
of  Comstockf  J.,  respecting  the  correct-  and  able  discussion  of  the  doctrine  of 
ness  of  the  application  of  the  doctrine,  respondeat  superior,**  with  a  fuU  re- 
so  well  stated  in  Judge  MuUeWs  view  of  the  authorities.  Harper  r. 
opinion  in  Blake's  Case,  to  the  dan^  Milwaukee,  30  Wis.  365.  Liability 
gerous  work  of  excavating  a  deep  hole  where  contractor  acts  under  direction 
m  a  public  street.  Pack  v.  New  York  of  the  city.  Chicago  p.  Dermody,  61 
(iniury  by  blasting),  8  N.  Y.  222;  111.431;  Chicago ».  Joney,  60  lU.  383; 
and  see  similar  case  of  Kelly  v.  New  ante,  §  460,  and  note. 
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geroua,  however  skilfully  performed.  In  such  a  case,  the  party 
authorizing  the  work  is  justly  regarded  as  the  author  of  the  mis- 
chief resulting  from  it,  whether  he  does  the  work  himself  or  lets  it 
out  by  contract.*  But  employers  not  personally  giving  directions, 
and  not  entitled  to  give  directions,  respecting  the  manner  of  the 
work,  but  contracting  with  a  third  person  to  do  it,  are  not  liable 
for  a  WTongfuI  or  negligent  act  in  the  performance  of  the  contract, 
if  what  was  agreed  to  be  done  was  lawful,  and  does  not  constitute 
a  nuisance  or  is  not  intrinsically  dangerous.^  And  it  has  been  held 
that  the  mere  fact  that  the  contractor  is  paid  by  the  day  does  not 
necessarily  destroy  the  independent  character  of  his  employment.^ 
I  If  one  renders  service  in  the  course  of  an  occupation  representing 
■  the  will  of  his  employer  only  as  to  the  result  of  his  work,  and  not 
as  to  the  means  by  which  it  is  accomplished,  it  is  independent 
employment.^ 

§  1723  (1030).  Same  Subject.— Accordingly,  the  later  and  better 
considered  cases  in  this  country  respecting  streets  have  firmly  and, 
in  our  judgment,  reasonably,  established  the  doctrine  that,  where 


»  Storre  i;.  Utica,  17  N.  Y.  104; 
Ix^ckwood  V.  New  York,  2  Hilton  (N. 
Y.),  66;  Springfield  v.  I^  Claire,  49 
111.  476;  Chicago  r.  Murdoch,  212 
111.  9,  aflf'g  113  lU.  App.  656;  Bennett 
I'.  Mt.  Vernon,  124  Iowa,  537;  Win- 
lield  V.  Peeden.  8  Kan.  App.  671: 
Louisville  v.  Shanahan  (Ky.),  5o 
S.  W.  Rep.  808;  Hill  v.  Tottenham, 
79  Jj&vr  T.  N.  8.  495;  supra^  |  1717; 
infra,  §  1724,  and  cases  cited.  The 
doctrine  of  the  text  approved.  Sa- 
vannah V.  Waldncr,  49  Ga.  316,  323. 
The  subject  ia  discussed  in  Wright  v, 
Holbrooic,  52  N.  H.  120;  Blake  v,  St. 
Louis,  40  Mo.  569;  Murphy  v.  Lowell, 
124  Mass.  564.  See  also  Harrisburg  v. 
Savior,  87  Pa.  St.  216;  Whitney  v. 
ClifTord,  46  Wis.  138;  Carman  v, 
Steubenville  &  Ind.  R.,  4  Ohio  St. 
399;  Joliet  v.  Harwood,  86  111.  110, 
approving  text;  Circleville  v,  Neud- 
ing,  41  Ohio  St.  465;  Houston  v, 
Isaaks,  68  Tex.  116;  Dooley  i-.  Sulli- 
van. 112  Ind.  451:  Logansport  v. 
Dick,  70  Ind.  65;  Wilson  t;.  WheeUng, 
19  W.  Va.  323.  As  to  liability  in  case 
of  blasting  done  in  a  street  by  a  citizen 
in  violation  of  the  directions  of  the 
city  authorities,  see  Joliet  v.  Seward, 
86  111.  402. 

*  Gray  v.  Pullen.  32  L.  J.  Rep. 
N.  8.  Q.  B.  169;  Hiiliard  v.  Richard- 
son, 3  Gray  (Mass.),  349;    Blake  9. 


Ferris,  5  N.  Y.  48;  Painter  v.  Pitts- 
burgh, 46  Pa.  St.  213;  Birmingham  p. 
McCary,  84  Ala.  469^  quoting  text; 
Koontz  V,  District  of  Columbia,  24 
App.  D.  C.  59:  Cary  v.  Chicago.  60 
111.  App.  341;  Bloommgton  v.  Wilson, 
14  Ind.  App.  476;  Scmiurr  r.  Hunt- 
ington County,  22  Ind.  App.  188; 
Harding  v.  Boston,  163  Mass.  14; 
Harvey  v.  Hillsdale,  86  Mich.  330; 
Fuller  V.  Grand  Rapids,  105  Mich. 
529;  Charlock  v,  Freel,  125  N.  Y. 
357;  Uppington  ».  New  York,  165  N. 
Y.  222;  Carroll  v.  New  York,  29  N. 
Y.  App.  Div.  420;  Uppington  ».  New 
York,  41  N.  Y.  App.  Div.  370;  Wood 
V.  Watertown,  58  Hun  (N.  Y.),  298; 
Kelly  V.  New  York,  106  N.  Y.  App. 
Div.  576;  Heidenwag  p.  Philadelphia, 
168  Pa.  72;  Hookey  v.  Oakdale,  5 
Pa.  Super.  Ct.  404;  Kuehn  v.  Milwau- 
kee. 92  Wis.  263. 

»  ForB3rthe  r.  Hooper,  11  Allen 
(Mass.),  419;  Corbin  v,  America  Mills, 
27  Conn.  274. 

*  Pack  V,  New  York,  8  N.  Y.  222; 
East  St.  Louis  v.  Klus,  3  111.  App.  90; 
Barry  v,  St.  Louis,  17  Mo.  121 ;  Mercer 
County  V.  Jackson,  54  111.  397;  East 
St.  Louis  V.  Giblin,  3  111.  App.  219; 
Wood  V.  Mitchell  Indep.  86L.  Dist. 
44  Iowa,  27;  Haniaon  v.  CoUins,  80 
Pa.  St.  153. 
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the  work  corUracted  for  necessarily  constituies  an  obstruction  or  defect 
in  the  street,  of  such  a  nature  as  to  render  it  unsafe  or  dangerous 
for  the  piuposes  of  public  travel,  unless  properly  guarded  or  pro- 
tected, the  employer  (equally  with  the  contractor),  where  the  in- 
jury results  directly  from  the  acts  which  the  contractor  engaged  to 
perform,  is  liable  therefor  to  the  injured  party.  But  the  employer 
is  not  liable  where  the  obstruction  or  defect  in  the  street  causing 
the  injury  is  wholly  collateral  to  the  contract-work,  and  entirely 
the  result  of  the  negligence  or  wrongful  acts  of  the  contractor, 
sub-contractor,  or  his  servants.  In  such  a  case  the  immediate 
author  of  the  injury  is  alone  liable.^ 


^  Robbins  v.  Chicago,  4  Wall.  (U.  is  liable  for  all  injuries  that  result 
S.)  657,  679,  and  cases  cited  per  therefrom.  Hay  r.  Cohoes  County,  2 
Clifford,  J.,  whose  statement  of  the  N.  Y.  159;  Reg.  v.  Mutters,  licigh  & 
principle  is  substantially  adopted  in  C.'s  C.  Cases,  491.''  Some  close  dis- 
the  text.  See  also  on  prior  appeal,  2  tinctions  have  been  drawn  in  the  ap- 
Black  (U.  S.),  418,  where  Scammon  v.  plication  of  the  doctrine.  Thus  m 
Chicago,  25  111.  424,  is  on  one  point  McCafferty  v.  Spuvten  Duyvil  &  P. 
disapproved;  Storrs  w.  Utica,  17  N.  Y.  M.  R.  Co.,  61  N.  V.  178,  a  railroad 
104,  approving  but  distingui^iing  Pack  company  let  by  contract  the  entire  work 
V,  New  York  (injury  by  blasting),  8  of  constructing  its  road.  The  con- 
N.  Y.  222-  Kelly  i;.  New  York  (like  tractor  sublet  a  portion  of  the  work. 
case),  11  N.  Y.  432.  See  also  Herring-  Through  the  negligence  of  men  em- 
ton  V.  Lansini^burgh,  110  N.  Y.  145,  ployed  by  the  sub-contractor  in  pcr- 
and  Cincinnati  r.  Stone,  5  Ohio  St.  38;  forming  the  work,  stones  and  rocks 
St.  Paul  V,  Seitz,  3  Minn.  297;  Nash-  were  thrown  by  a  blast  upon  plaintiff's 
ville  r.  Brown,  9  Heisk.  (Tenn.)  1;  adjoining  property,  injuring  it;  and 
Erie  v.  Calkins,  85  Pa.  St.  247;  Ed-  it  was  held  that  the  railroaa  company 
mundson  v,  Pittsburgh,  M.  &  Y.  R.  R.  was  not  responsible.  The  court  says 
Co.,  Ill  Pa.  St.  316;  Goudier  v.  Cor-  that  this  is  not  a  case  where  the  de- 
mack,  2  E.  D.  Smith  (N.  Y.),  254;  fendant  contracted  for  work  to  be 
Detroit  ».  Corey,  9  Mich.  165,  con-  done  which  would  necessarily  produce 
curring  in  result  of  Storrs  v.  tltica;  the  injuries  complained  of,  but  such 
Springfield  v.  Le  Claire,  49  III.  476.  injiuies  were  caused  by  the  negligent 
Compare  Clark  r.  Fry,  8  Ohio  St.  aiid  unskilful  manner  of  doing  it.  The 
358.  Palmer  v.  Lincoln,  5  Neb.  136,  cases  of  Pack  v.  New  York,  8  N.  Y. 
approves  and  applies  the  doctrine  of  222;  Kelly  v.  New  York,  11  N.  Y. 
the  text.  In  a  discussion  of  the  sub-  432;  and  Storrs  v.  Utica,  17  N.  Y. 
ject  in  the  Albany  Law  Journal  it  is  104.  are  cited  as  authority;  and  it  is 
said  that  ''the  general  rule  is  that  saia  that  Hay  t;.  Cohoes  County,  8 u/Tra, 
where  a  person  lets  work  to  be  done  is  not  applicable  to  the  questions  in- 
by  another  by  contract,  which  is  in-  volved  in  McCafferty  v.  Spuyten 
nocent  and  lawful  in  itself,  but  which  Dujrvil  &  P.  M.  R.  Co.  Note  dis- 
may, if  carelessly  or  negligently  done,  senting  opinion  of  Dwight,  Com'r. 
result  in  injury  to  another,  he  is  not  See  also  King  v.  New  York  Cent.  &, 
charged  with  liability  if  such  work  is  H.  R.  R.  Co.,  66  N.  Y.  181  ;Herrington 
in  fact  carelessly  and  negligently  per-  v,  Lansingburgh,  110  N.  Y.  145,  noted 
formed;  but  he  is  liable  when  the  supra,  §  1721,  note;  Butler  v.  Hunter, 
work  to  be  done  necessarily  creates  a  7  H.  &  N.  826;  Recdie  v,  Ix)ndon  & 
nuisance.  The  blasting  of  rocks  by  N.  W.  Ry.  Co.,  L.  R.  4  Exch.  244; 
the  use  of  gunpowder  or  other  explo-  Allen  v,  Willard,  57  Pa.  St.  374*  St. 
sives  in  the  vicinity  of  another's  Paul  Water  Co.  v.  Ware,  16  Wall, 
dwelling-house,  or  in  the  vicinity  of  a  (U.  S.)  566;  Blumb  v.  Kansas  City,  84 
hi^way,  is  a  nuisance,  and  the  person  Mo.  112. 
domg  the  act,  or  causing  it  to  be  done. 
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§  1724  (1031).  Same  Subject.  —  Conformably  to  the  distinctio 
above  drawn,  a  corporation  is  liable  for  the  wrongful  act  of  the  cor 
tractor,  under  circumstances  which  show  that  it,  as  clearly  as  th 
contractor,  was  the  author  and  promoter  of  the  injury;  for  instance 
where  the  prosecution  of  the  work  as  authorized  by  the  corporatio 
necessarily  produces  the  injury,  the  corporation,  as  well  as  th 
contractor,  is  responsible  for  the  damage.^ 


§  1725  (1032).  Negliirent  or  Wrongful  Acts  by  abutting  Ownei 
and  others.  —  No  person,  not  even  the  adjoining  owner,  whether  th 
fee  of  the  street  be  in  himself  or  in  the  public,  has  the  right  to  d 
any  act  tohich  renders  the  7ise  of  the  street  hazardous  or  less  secur 
than  it  was  left  by  the  municipal  authorities.  Whoever  does  sc 
whether  by  excavations  made  in  the  sidewalk  by  the  abutter,*  or  b 
unsafe  hatchways  left  therein,'  or  by  opening,  or  leaving  open,  a 
area-way  in  the  pavement,*  or  by  undermining  the  street  or  side 
walk,  or  by  placing  unauthorized  obstructions  thereon,  which  mak 
the  use  of  the  street  unsafe  or  less  secure,^  is  guilty  of  a  nuisana 


^  See  cases  cited  in  the  preceding 
note,  and  also  Tiffin  v,  McCormick, 
34  Oliio  St.  638;  Carman  v.  Steuben- 
ville  &  Ind.  R.  R.  Co.,  4  Ohio  St.  399; 
Fay  V.  Davidson,  13  Minn.  523;  Stone 
V.  Cheshire  R.  Corp.,  19  N.  H.  427; 
Lowell  V.  Boston  &  L.  R.  Co.,  23  Pick. 
(Mass.)  24;  Shearm.  &  Red.  Neg. 
(4th  ed.)  §  298. 

*  Bush  V.  Johnston,  23  Pa.  St.  209; 
Chicago  i;.  Robbins.  2  Black  (U.  S.), 
418;  8.  c.  4  Wall.  (U.  S.)  657:  Rowel! 
V.  Williams,  29  Iowa,  210,  following 
Chicago  V.  Robbins,  supra;  Pfau  v. 
Reynolds,  53  111.  212;  Ottumwa  v. 
Parks,  43  Iowa,  119;  District  of 
Columbia  v.  Baltimore  &  P.  R.  Co., 
1  Mackey,  314;  ante.  §  1131,  and  note; 
Covington  S.  M.  &  Mfg.  Co.  v.  Drexi- 
lius,  120  Ky.  493;  Boston  v.  Coon, 
175  Mass.  283;  Robinson  v.  Mills,  25 
Mont.  391;  Wilder  v.  Concord,  72 
N.  H.  259;  Rupp  v.  Burgess,  70  N.  J. 
L.  7;  Smith  v.  Ryan,  130  N.  Y.  653; 
Blakeslee  v.  Geneva,  61  N.  Y.  App. 
Div.  42;  Brown  v,  Louisburg,  126 
N.  Car.  701;  Sullivan  v.  Dallas  City 
Nat'l  Bank,  27  Tex.  Civ.  App.  359; 
Brown  v.  Bachman  (Tex.  Civ.  App.), 
72  S.  W.  Rep.  622;  Bowen  v.  Hunting- 
ton, 35  W.  Va.  682. 

*  Severm  v.  Eddy,  52  111.  189; 
Benjamin  v.  Metropolitan  S.  Ry.  Co., 
1:^3  Mo.  274;  O'Malley  v.  Gerth,  67 
N.  J.  L.  GIO;  Queck-Berner  v.  Atlantic 


Tr.  Co.,  80  N.  Y.  App.  Div.  46( 
Hart  p.  McKenna,  106  App.  Dii 
219;  Berger  v.  Content,  47  N.  ^ 
Misc.  390;  Whitty  v.  Oahkosh,  10 
Wis.  87;  Minns  v,  Omemee,  2  On 
Law  Rep.  (Can.)  579.  Where  it  i 
equally  the  duty  of  the  city  and  of  th 
owner  to  keep  the  sidewalk  in  front  c 
the  premises  in  repair,  both  will  b 
liable  jointl^r  or  severally  to  one  wh 
is  injured  in  consequence  of  thei 
neglect  to  do  so.  Peoria  r.  Simpsot 
110  111.  294.  Infra,  §§  1727-172S 
Dallas  V,  Meyers  (Tex.  Civ.  App.] 
65  S.  W.  Rep.  742.  But  see  Lin 
coin  V,  Pimer,  59  Neb.  634:  LincoL 
V,  Janesch,  63  Neb.  707;  Devine  t 
Fond  du  Lac,  113  Wis.  61. 

*  Beatty  v,  Gihnore,  16  Pa.  St 
463;  Durant  v.  Palmer,  29  N.  J.  L 
544;  Temperance  Hall  Assoc,  r.  Giles 
33  N.  J.  L.  260;  Irvine  v.  Wood  (coal 
hole  in  sidewalk),  51  N.  Y.  224;  ante 
§§  1178,  1179,  1717,  note.  Condon  v 
Sprigg,  78  Md.  330;  Snader  v.  Murphy 
19  Pa.  Super.  Ct.  35;  Reynolds  v 
Garst,  25  R.  I.  83.  But  see  Kiiechen 
meister  v.  Brown,  1  N.  Y.  App.  Div 
56. 

»  Conffl^ve  p.  Smith,  18  N.  Y.  79 
Same  v.  Morgan,  lb,  84:  Harlow  v 
Humiston,  6  Cow.  (N.  Y.)  189 
Wood  V.  Mears.  12  Ind.  515;  Hal 
V,  Armstrong  (building  material  ii 
gutter),  10  Ind.  181;    Uowe  r.  New 
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and  is  liable  to  any  person  who,  using  due  care,  sustains  any  special 
injur>'  therefrom;  and  in  such  cases,  the  person  who  created  or 
continues  the  nuisance  is  thus  liable,  irrespective  of  the  question 
of  negligence  on  his  part.* 

§  1726  (1033).  Same  Subject;  Respondeat  Superiornot  Applicable. 
—  In  accordance  with  the  principles  stated  in  the  preceding  sec- 
tions, the  owner  of  a  building  and  lot  is  liable  for  personal  injuries 
sustained  by  the  breaking  of  a  flagstone^  or  defective  grating  forming 
part  of  the  sidewalk  adjoining  the  building  and  covering  an  ex- 
cavation made  in  the  sidewalk,  and  used  by  the  owner  for  private 
purposes.^    It  follows  that  it  is  no  answer  to  such  an  action,  that 

Orleans  (unsafe  burnt  wall),  12  La.  4S4:  s.  c.  below,  4  Rob.  (N.  Y.)!l38; 
An.  481;  Parker  v.  Macon  (unsafe  5  Rob.  482;  Calder  t;.  Smallcy,  66 
wall),  39  Ga.  725;  Brunswick  &,  W.  R.  Iowa,  219  (defectively  covered  coal- 
Co.  V,  Hardey,  112  Ga.  604;  Schiff-  hole).  No  one  is  at  liberty  to  leave 
macher  v,  Kirchcr,  59  111.  App.  113;  an  excavation  of  any  kind  adjoining 
Perrigo  v,  St.  Ix)uis,  185  Mo.  274;  a  highway^  if  it  render  the  highway 
Christman  v,  Meierhoffer,  116  Mo.  unsafe  for  the  use  of  travellers.  Barnes 
App.  46;  Weller  v,  McCormick,  52  ».  Ward,  9  C.  B.  392;  Hadley  r.  Taylor, 
N.  J.  L.  470;  Skelton  v,  Larkin,  146  L.  R.  1  C.  P.  53.  See  also  on  the 
N.  Y.  365;  Tremblay  v.  Harmony  general  subject,  Cornwall  i*.  Metro- 
Mills,  171  N.  Y.  598;  Ramsey  v,  politan  Com'rs  of  Sewers,  10  Ex. 
National  ContractiM  Co.,  49  N;  Y.  771;  Hardcastle  v.  South  Yorkshire 
App.  Div.  11;  McConnell  v.  Bostel-  R.  Co.,  4  H.  &  N.  67.  Supra,  §  1666. 
mann,  72  Hun  (N.  Y.),  238;  Kramer  note.  Note,  on  this  point,  the  guardea 
0.  Southern  Ry.  Co.,  127  N.  Car.  328;  Icuiguage  of  Mr.  Justice  Davis,  obiter, 
Price  V,  Betz,  199  Pa.  457;  Benard  v,  in  Chicago  v,  Robbins,  2  Black  (U.  S.), 
Woonsocket  Bobbin  Co.,  23  R.  I.  581;  418.  In  New  York  it  is  held  that  a 
Copeland  v.  Seattle,  33  Wash.  415.  municipal  corporation  may  recover 
But  see  Beck  v.  Ferd  Heim  Brewing  from  a  person  who  has  negligently  or 
Co^  167  Mo.  195;  Friedman  v.  Snare  imlawfully  created  an  obstruction  in 
&  Triest  Co.,  71  N.  J.  L.  605.  See  a  street,  the  money  which  it  has  been 
Ottumwa  V,  Parks,  43  Iowa,  119.  compelled  to  pay  as  damages  for  in- 
Ante,  §  1717,  note.  juries  sustained  by  individuals;  that 
*  Congreve  v.  Smith,  18  N.  Y.  79;  the  city  had  granted  to  such  person 
Same  v.  Morgan,  lb.  84,  following  the  right  to  use  the  street  temporarily, 
this  point  Dygert  v.  Schenck,  23  Wend,  and  that  it  gave  him  no  notice  of  suit-s 
(N.  V.)  446,  and  distinguished  from  against  it  by  persons  injured,  cannot 
Daniel  v.  Potter,  4  C.  &  P.  262,  which  be  urged  by  way  of  defence  to  such  an 
involved  "no  Question  of  Uability  for  action.  Port  Jcrvis  r.  Port  Jervis  First 
a  consequential  injury  from  a  direct  National  Bank,  96  N.  Y.  550.  Ante, 
invasion   of   the  street,   or  wrongful  §  1704. 

act."     Per  Strong,  J.,  18  N.  Y.  86;        *  Congreve  v.  Smith,  18  N.  Y.  79; 

Davis  V,  Rich,  180  Mass.  235;  Brown  Same  v.  Morgan.  76.  84;    Dygert  v, 

V.  White,  202  Pa.  297;    Copeland  v.  Schenck,  23  Wend.  (X.  Y.)  446.    Even 

Seattle,    33    Wash.    415.      But    see  if  there  be  authority  from  the  city 

Kuechenmcister  v.  Brown,    1   N.   Y.  corporation  to  make  the  excavation, 

App.  Div.  56.    See  also  Davenport  r.  this  implies  "that  it  is  to  be  done  with 

Ruckman,  10    Bosw.  (N.  Y.)  20;  37  proper   precautions   to   prevent   acci- 

N.  Y.  568;    Gridley  v,  Bloomington  dents  to  travellers,*'  and  such  a  work 

(broken  flagstone  over  walk),  68  HI.  is  lawful  only  so  long  as  it  is  safe. 

47;    Irvine  v.  Wood  (defectively  cov-  Robbins  v.  Chicago.  4  Wall.  (U.  S.) 

ered  coal-hole  in  sidewalk),  51  N.  Y.  657,  679,  per  Clifford,  J.:  s.  p.  in  s.  c. 

224;   O'Malley  v.  Gerth,  67  N.  J.  L.  2  Black  (U.  S.),  418.    It  is  not  a  negU- 

610;    Stegc  v.  Milwaukee,   110  Wis.  gent  or  wrongful  act  for  a  city  to 
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the  work,  including  the  defective  covering,  was  done  for  the  owner 
at  a  fixed  price  by  contractors,  who  agreed  to  do  it  properly.  The 
doctrine  of  respondeat  superior  has  no  application  to  such  a  case. 
And  because  the  owner  is  bound,  at  his  peril,  to  keep  the  excava- 
tion covered  so  as  to  be  as  safe  as  if  it  had  not  been  made,  he  is  not 
discharged  from  liability  by  the  fact  that,  having  provided  a  suflB- 
cient  covering,  it  was,  without  his  knowledge,  fractured  or  ren- 
dered unsafe  by  the  wrongful  acts  of  others.* 


silently  allow  the  owner  of  property 
abutting  on  a  street  properly  to  con^ 
struct  a  coal-vault  under  the  sidewalk. 
I^afayctte  v.  Blood,  40  Ind.  62.  See 
ante,  §§  1178-1180. 

*  Congreve  v.  Morgan,  18  N.  Y.  84. 
The  owner  and  tenant  may  be  both 
liable  and  suable  jointly.  Irvine  v. 
Wood,  51  N.  Y.  224;  5  Rob.  (N.  Y.) 
482;  s.  c.  4  Rob.  138;  Eakin  v.  Brown, 
1  E.  D.  Smith  (N.  Y.),  44;  Moore  v. 
Townsend,  76  Minn.  64;  Ray  v. 
Jones  &  Adams  Co.,  92  Minn.  101; 
Rommeney  v.  New  York,  49  N.  Y. 
App.  Div.  64;  Mullins  v,  Siegel- 
Cooper  Co.j  95  N.  Y.  App.  Div.  234. 
The  cases  m  New  York  upon  which 
the  doctrine  of  the  text  rests,  are  de- 
nied to  be  sound  by  the  Supreme 
Court  of  Michigan^  m  the  case  of 
Fisher  v,  Thirkell,  21  Mich.  1.  In 
that  case  the  owner  of  a  building,  who 
for  his  own  advantage  and  convenience 
had  made,  without  any  express  muni- 
cipal assent  (antSf  §  1178),  a  scuttle  or 
hole  in  the  sidewalk,  opening  into  a 
vault  connecting  witn  tne  cellar,  was 
held  not  to  be  liable  for  an  accident 
to  a  traveller,  caused  by  its  being  out 
of  repair,  it  appearing  that  it  was 
safely  constructed  originally,  and  that 
it  was  allowed  to  become  out  of  re- 
pair by  the  tenant  under  a  lease  which 
did  not  contain  any  covenant  on  the 
part  of  the  lessor  to  keep  the  premises 
m  repair.  The  court  regarded  such  ex- 
cavations properly  made  and  guarded 
as  lawful,  unless  made  in  contraven- 
tion of  some  law  or  authorized  muni- 
cipal regulation,  and  to  draw  after 
them  no  such  consequence  as  that  the 
party  making  them  shall  be  responsible 
for  all  injuries  resulting  from  tne  want 
of  entire  safety.  Since  these  are  made 
for  the  exclusive  benefit  of  the  owner 
of  the  building,  the  author  sees  noth- 
ing unreasonable  in  the  doctrine  that 
he  is  bound  to  see  that  they  are  kept 
in  repair,  and  do  not  become  nuisances 
by  becoming  dangerous.    AnUf  §  1179. 


There  may  be  the  additional  liability 
of  the  tenant  and  of  the  municipality 
in  proper  cases. 

Where  a  cUy  permits  a  ceUar-way  to 
he  constructed  in  the  sidewalk  of  one  of 
its  principal  streelSy  which  ceUar-way 
is  not  guarded  in  any  manner  except 
by  a  trap-door^  and  is  dangerous  for 
persons  travellmg  on  said  sidewalk 
when  said  trap-door  is  not  closed,  and 
when  the  city  permits  the  person  oc- 
cupying the  aajoining  lot  and  those 
acting  under  him  to  open  or  close  said 
trap-door  at  their  option,  the  city  is 
liable  for  any  injury  that  may  occur 
by  reason  of  any  person  falling,  with- 
out fault  on  his  part,  into  siud  cellar- 
way,  when  said  trap-door  is  left  open. 
Snuth  V.  Leavenworth,  15  Kan.  81. 
Whether  it  is  negligence  for  which  a 
city  is  liable,  for  the  city  council  to 
allow  cellars  under  its  sidewalks,  in 
front  of  shops,  is  a  question  for  the 
jury,  in  an  action  against  the  city  by 
one  injured  by  falling  into  such  a 
cellar.  Augusta  v.  Harper,  59  Ga.  151. 

The  owner  of  a  building  is  not 
liable  for  defects  in  sidewalk  occa- 
sioned by  natural  causes,  as  by  accu- 
mulations of   ice  and    snow  tiu 


Kirby  v.  Boylston  Market  Assoc.,  14 
Gray  (Mass.),  249.  Respective  Ha- 
biUty  of  owner  and  tenant,  Shearm.  & 
Red.  Neg.  (4th  ed.)  §  699  e<  seq.  Ante. 
§§  1697,  1704,  and  notes.  Infra,  § 
1727,  note.  Hartford  v,  Talcott,  48 
Conn.  525,  holding  also  that  the  fact 
that  a  city  ordinance  required  prop- 
erty owners  to  clear  sidewalks  of  ice 
and  snowj  under  penalty,  did  not 
create  a  liability  upon  them  for  in- 
juries caused  thereby.  Rupp  v.  Bur- 
gess, 70  N.  J.  L.  7.  Compare  ante, 
f  573.  Supra,  §§  1697,  1704.  and 
notes.  In  Irvine  v.  Wood,  51  N.  Y. 
224,  it  was  held  that  lessor  and  lessee 
might  be  joined  as  defendants  under 
the  circumstances  there  appearing. 

Defects  in  ways  caused  by  railroad 
companies.    Infra,  §  1730. 
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§  1727  (1034).  Ultimate  LiabUity.  —  The  ultimate  liabiliiy  in 
such  cases  is  upon  the  author  or  corUiTmer  of  the  nuisance;  but  if 
the  party  injured  elects  to  proceed  against  the  municipal  corpora- 
tion for  failing  in  its  duty  to  keep  the  streets  and  sidewalks  in  a 
safe  condition  for  public  travel,  and  there  is  no  statute  dispensing 
with  notice  as  a  condition  of  liability,  he  must  show  notice  to  the 
corporation  of  the  obstruction  or  defect,  or  at  least,  neglect  of  duty 
in  not  ascertaining  it.^    If  the  person  injured  fail  in  his  action 

*  Supra  f  S  1717;  ariUji  1240:  Mo-  over  to  the  city  if  it  is  compelled  to  pay 

Ginity  v.  New  York,  5  Duer  (N.  Y.),  damages  for  an  injury  caused  by  a 

674;  Grifi^  v.  New  York,  9  N.  Y.  456;  defect  in  a  sidewalk  which  he  is  bound 

Portland  v,  Richardson,  54  Me.  46;  to  repair,  could  not  maintain  an  fiction 

Veazie  v,  Penobscot  R.  Co.,  49  Me.  against  the  city  for  an  injury  to  him- 

119;    Chicago   v,   Robbins.   2   Black  self   by   such   defect;    yet   this   rule 

(U.  S.),  418;  8.  c.  4  Wall.  fU.  S.)  657;  cannot  be  extended  to  a  plaintiif  who 

Durant    v.    Palmer,     29    N.    J.     L.  was  lessee  of  two  rooms  m  the  house 

544;   Sterling  v,  Thomas,  60  111.  264:  and  had  no  right  in  or  control  over 

Johnston    v,    Charleston    (degree    of  the  coal-cellar,  a  defect  in  the  cx^vering 

municipal  diligence  and  care),  3  S.  Car.  of  which  caused  the  injury,  and  who 

232;    HaskeU  v.  Penn  Yan,  5  Lans.  was  not  under  any  duty  or  obligation 

(N.    Y.)    43;     Alliance   v,   Campbell,  to  repair  the  sidewalk,  nor  liaolc  to 

17  Ohio  Cir.  Ct.  R.  595.    No  liability  any  one  for  an  injury  caused  by  a 

by  owner  of  land  if  in  the  use  of  his  land  defect  in  it.     Burt  v.  Boston,  122  Mass. 

he   places   logs  outside   of   the   legal  223,  citing  Kirby  v.  Boylston  Market 

highway,    but    within    the    road    as  Assoc,  14  Gra3r  (Mass.))  249;  Shipley 

fenced.    Harlow  v.  Humiston,  6  Cow.  v.   Fifty  Associates,   106   Mass.    194; 

(N.  Y.)  189.  Manchester  v.   Quimby,  Leonard    v,    Storer,    115    Mass.    86; 

60  N.  H.  10,  holding  that  the  fact  that  Larue  t;.  Farren  Hotel  Co.,  116  Mass. 

a  city  has  granted  permission  to  an  67;  Bartlett  v.  Boston  Gasl.  Co.,   117 

individual  to  obstruct  a  street  is  not  Mass.    533,    distinguished.    Supra,    § 

a  waiver  of  his  liability  to  the  city  for  1697,  note.  i.  { 

damages  it  has  been  compelled  to  pay        To  the  general  rule  as  to  the  non- 

for  injuries  caused  by  such  obstruo-  liability  of  landlord,  the  authorities, 

tion.     In  an  action  against  a  town  for  says  the  Supreme  Court  of  Illinois, 

injuries,  the  question  whether  the  town  recognize  these  exceptions:     1.  Wliere 

can  recover  from  the  owner  of  the  the  landlord  has,  by  an  express  agree- 

adjoining    premises   is   not   material,  ment  between  the  tenant  and  him.<^lf . 

Purple  V,  Greenfield,  138  Mass.  1.  agreed  to  keep  the  premises  in  repair, 

Liability  for  act  of  agent  or  so  that  in  case  of  a  recovery  against 

SERVANT.    Harlow    V.    Humiston,    6  the  tenant,  he  would  have  his  remedy 

Cow.   (N.  Y.)    189;    Samyn  ».    Mo-  over,  then,  to  avoid  circuity  of  action. 

Closkey,  2  Ohio  St.  536.  the   party  injured   by  the  defect  ana 

LiABiLiTT  AS  BETWEEN  OWNER  AND  Want  of  repair  may  have  his  action 

TENANT.     Durant  v.  Palmer.  29  N.  J.  in  the  first  instance  against  the  land- 

L.  544;    Shipley  v.  Fifty  Associates,  lord:  but  such  express  agreement  must 

106  Mass.  194;    Milford  v.  Holbrook,  be  distinctly  proved.    See  Lowell    v, 

9  Allen  (Mass.),  17;  Lowell  v.  Spauld-  Spaulding,     4     Cush.     (Mass.)     275; 

ing,  4  Cush.  (Mass.)  275,  277;  Lowell  Fisher  v.  TTurkell,  21  Mich.  1;  Cheet- 

V.  Short,  76.  275;    Kirby  v,  Boylston  ham  v.  Hampson,  4  T.  R.  318,  supra. 

Market  Assoc,  14  Gray  (Mass.),  249;  2.  Wliere  the  premises  are  let  with  a 

Stephani  v.  Brown,  40  111.  428;   Chi-  nuisance   upon   them,    by    means   of 

cago  V.  O'Brennan,  65  111.  160;  Cheet-  which   the   injunr   complained   of   is 

h^  p.  Hampson,  4  T.  R.  318;  Fisher  received.    See    Stephani    v.    Brown, 

v.   Thirkell,   21    Mich.    1;    Irvine  v,  supra,  and  Gridley  v,  Bloomington,  68 

Wood  (coal-hole  in  sidewalk),  51  N.  Y,  111.  47.    Owner  held  liable  for  unsafe 

224;  Jennings  v.  Van  Schidck,  108  N.  "awning''  which  he  allowed  or  suffered 

Y.  530  (coal-hole  in  sidewalk).    While  the  tenant  to  put  up.    Jessen  v.  Swei- 

it  is  clear  that  one  who  would  be  liable  gert,  66  Cal.  182;  supra,  §  1705. 
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against  the  municipality,  this  is  no  bar  to  an  action  by  him  against 
the  author  of  the  nuisance.^ 


§.  1728  (1035).  Action  over.  —  If  a  municipal  corporation  he  held 
liable  for  damages  sustained  in  consequence  of  the  unsafe  condition 
of  the  sidewalks  or  streets,  it  has  a  remedy  over  against  the  person  by 
whose  wrongful  act  or  conduct  the  sidewalk  or  street  teas  rendered  un- 
safe, unless  the  corporation  was  itself  a  wrong-doer,  as  between 
itself  and  the  author  of  the  nuisance;  ^  and  if  the  latter  had  notice 
of  the  pendency  of  the  action  against  the  municipality ,  and  could  have 
defended  it,  he  has  been  held  to  be  concluded  as  to  the  existence  of 
the  defect  or  nuisance  in  the  street,  and  as  to  the  liability  of  the 


Liability  for  a  dangerous  and  un^ 
guarded  excavation  near  a  frequented 
svleicalk  or  street,  Ante^  §§  1717,  note, 
1726,  note.  Norwich  v.  Breed,  30 
Ck)iin.  535.  Compare  Howland  v, 
Vincent,  10  Met.  (Mass.)  371:  Hard- 
castlc  i;.  South  Yorkshire  R.  K.  Co., 
4  H.  &  N.  67;  Hounsel  v.  Smyth,  7 
Com.  B.  (n.  8.)  729:  Victory  v.  Baker, 
67  N.  Y.  366:  Beck  o.  Carter,  68  N. 
Y.  283:  Bunch  v.  Edenton^  90  N.  Car. 
431;  Halpin  v,  Kansas  City,  76  Mo. 
335;  Hawes  v.  Fox  Lake,  33  Wis.  438; 
Drew  V,  Sutton,  55  Vt.  586;  Kelly  v. 
Columbus,  41  Ohio,  263;  Scranton  v. 
Hill,  102  Pa.  378.  Shearm.  &  Red. 
Neg.  (4th  ed.)  §  715,  and  cases.  Man- 
derschid  v.  Dubuque,  29  Iowa,  73; 
Ottumwa  V,  Parks,  43  Iowa,  119; 
ante,  §  1673;  Haughey  o.  Hart,  62 
Iowa,  96;  Parker  v.  Macon  (unsafe 
wall),  39  Ga.  725:  Howe  v.  New 
Orleans  (unsafe  wall),  12  La.  An.  481; 
Rowell  V.  Williams,  29  Iowa.  210; 
Shearm.  &  Red.  Neg.  (4th  ed.)  §§  285, 
347.  No  liability  against  the  owner 
for  maintaining  an  area-cover  in  a 
highway  where  this  existed  at  the  Hme 
of  the  dedication  of  the  highw^  to  the 
public,  Fisher  v,  Prowse,  2  B.  &  S. 
770,  and  cases  reviewed  bv  Blackburn, 
J.  See  Beach  v.  Frankenberger,  4  W. 
Va.  712;  ante,  §§  1694  et  eeq.,  and 
notes. 

Municipal  liability  for  personal  in- 
juries caused  by  falling  into  trench  near 
public  building.  I^arrabee  v,  Peabody, 
128  Mass.  561 ;  Daily  v.  Worcester,  131 
Mass.  452;  Barnes  v.  Chicopee,  138 
Mass.  67.  Municipal  liability  for  d^ects 
in  public  places.  Clark  v.  Waltham,  128 
Ma.ss.  567;  Lincoln  v.  Boston,  148  Mass. 
578.  No  municipal   liability   for   the 


unsafe  condition  of  a  private  vxiy  used 
by  the  public,  Goodin  v,  Des  Moines. 
55  Iowa,  67,  distinguished  from  Bum- 
ham  V.  Boston,  10  Allen  (Mass.),  290; 
Covington  v,  Bryant,  7  Bush,  248; 
Oliver  v.  Worcester,  102  Mass.  489, 
and  Youn^  v,  Harvey,  16  Ind.  314.  A 
provision  m  a  charter  exempting  a  city 
from  liability  for  injuries  called  by 
defective  sti^sets,  until  all  legal  reme- 
dies have  been  exhausted  against  the 
person  causing  the  defect,  is  strictly 
construed.  Raymond  v,  Sheboygan, 
70  Wis.  318;  Hiner  v.  Fond  du  Lac,  71 
Wis.  74;  Henker  v.  Fond  du  Lac.  71 
Wis.  616;  McFarlane  v,  Milwaukee, 
51  Wis.  691.  It  does  not,  however, 
apply  to  cases  where  the  city  itself 
is  at  fault.  Papworth  v.  Milwaukee, 
64  Wis.  389. 

1  Severin  v,  Eddy,  52  III.  189.  See 
Luke  V.  £1  Paso  (Tex.  Civ.  App.), 
60  S.  W.  Rep.  363. 

«  Chicago  V.  Robbins,  4  Wall.  (U. 
S.)  657;  8.C.  2  Black  (U.  S.),  418; 
Portland  v.  Richardson.  54  Me.  46, 
and  cases  cited;  Milfora  v,  Holbrook, 
9  Allen  (Mass.),  17;  Brooklyn  v, 
Brooklyn  R.  Co.,  47  N.Y.  475;  Brook- 
ville  V,  Arthurs,  130  Pa.  501;  Chester 
V,  First  Nat.  Bank,  9  Pa.  Super.  Ct. 
517;  Rochester  v,  Montgomerv,  72 
N.  Y.  65;  Gridley  v,  Bloomington,  68 
lU.  47;  District  of  Columbia  v.  Balti- 
more &  P.  R.  Co.,  1  Mackey,  314; 
Catterlin  v.  Frankfort,  79  Ind.  547; 
Elkhart  v,  Wickwire,  87  Ind.  77; 
McNaughton  v.  Elkhart,  85  Ind.  384; 
Taylor  v.  Lake  Shore  &  M.  S.  R. 
Co.,  45  Mich.  74  (special  provision  in 
city  charter).  AcHon  over.  Shearm. 
&  Red.  Neg.  (4th  ed.)  §  301 ;  2  Thomps. 
Neg.  789;  infra,  §  1730. 
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corporation  to  the  plaintiff  in  consequence  thereof,  and  as  to  the 
amount  of  damage  or  injury  it  occasioned.^  But  although  duly 
notified,  he  is  not,  says  the  Supreme  Court  of  the  United  States, 
"estopped  from  showing  that  he  was  under  no  obligation  to  keep 
the  street  in  a  safe  condition,  and  that  it  was  not  through  his  fault 
that  the  accident  happened."  * 

§  1729  (1036).  Same  Subject.  —  It  has  been  held  that,  where  an 
injury  has  resulted  from  a  defect  in  the  sidewalk,  negligently  per- 
mitted by  the  city  to  continue,  and  for  which  the  city  is  compelled 
to  pay,  there  is  no  recourse  aver  in  favor  of  the  city  against  the  owner 
of  the  htm  front  of  which  the  defect  exbted,  and  no  liability  on 

>  Boston  V.  Worthington,  10  Gray  Asphalte  Co.,  L.  R.  1  C.  P.  Div.  511, 
(Mas8.)»  496:  Milford  v,  Holbrook,  9  distinguished.  See  Lowell  v.  Boston 
Allen  (Mass.),  17;  Portland  r.  Richard-  A  L.  R.  Corp..  23  Pick.  (Mass.)  24, 
son,  54  Mc.  46;  Veazie  o.  Penobscot  holding  that  tne  municipal  corpora- 
R.  Co^  49  Me.  119;  Troy  v.  Troy  &  tion  is  not  in  pari  delicto  with  the  party 
L.  R.  R.  Co.,  49  N.  Y.  657;  Brooklyn  by  whose  direct  act  the  defect  exists. 
V,  Brookljrn  K.  Co.,  47  N.  Y.  475,  and  s.  p.  Brookville  v,  Arthurs,  130  Pa. 
cases  cited.    lb,  481.  501.    If  the  injured  party  shall  first 

The  city  may  recover  against  the  recover  from  the  city,  the  person 
author  of  the  defect,  who,  being  noti-  causing  the  injury  appearing  m  the 
fied,  neglected  to  defend,  not  only  the  action  and  defencung,  the  measure  of 
amount  of  the  judgment  recovered  dama^  in  an  action  against  him  by 
against  it,  but  also  reasonable  expenses  the  city  is  the  amount  of  the  judg- 
in  defending  that  action,  including  ment,  interest,  and  taxable  costs, 
counsel  fees.  Westfield  v.  Mayo,  122  Unless  an  appeal  from  the  jud^ent 
Mass.  100,  where  the  subject  is  in-  shall  have  been  taken  by  the  city  at 
structively  considered  by  Lord,  J.  A  his  instance,  he  is  not  liable  for  the 
notice  from  the  town  to  the  defendant,  costs  thereof.  Ottumwa  v.  Parks,  43 
stating  that  an  action  had  been  begun   Iowa,  119. 

against  it  by  tne  party  injured,  the  *  Chicago  v,  Robbins,  2  Black 
site  of  the  injury,  the  court  in  which  (U.  S.),  418,  per  Davie,  J.:  s.  c.  4  Wall, 
the  action  was  brought,  and  calling  (U.  S.)  657,  m  both  of  which  it  is  held 
upon  the  defendant  to  defend  the  that  it  ie  not  neceeaary  that  the  notice 
action,  is  sufficiently  full  and  precise,  should  have  been  express  or  formal. 
Weatfield  v.  Mayo,  122  Mass.  100;  Catterlin  v.  Frankfort,  79  Ind.  547; 
Millord  V.  Holbrook.  9  AUen  (Mass.),  Keokuk  v.  Keokuk  Indep.  School  Dist., 
17;  Boston  v.  Wortnington,  10  Gray  53  Iowa,  352.  Effect  of  record  iti 
(Mass.),  496.  As  a  general  rule,  when  former  action.  King  v.  Chase,  15  N. 
a  party  is  called  upon  to  defend  a  siut  H.  1 ;  Littleton  v,  Richardson,  34 
founded  upon  a  wrong  for  which  he  is  N.  H.  179,  187,  and  cases  cited,  where 
held  responsible  in  law  without  mal-  the  subject  is  fully  examined.  Boston 
feasance  on  his  part,  but  because  of  v.  Worthington,  10  Gray  (Mass.),  496; 
the  wrongful  act  of  another^  against  Brooklvn  v.  Brooklyn  R.  Co.,  47  N.  Y. 
whom  he  has  a  remedy  over,  if  he  has  475;  Westchester  v.  Apple,  35  Pa.  St. 
notified  the  other  to  appear  and  284;  Portland  v.  Richardson,  54  Me. 
defend  the  suit,  counsel  fees  are  the  46;  Troy  v.  Troy  &  L.  R.  Co.. 
natural  and  necessary  consequence  of  supra.  If  defendant  is  not  estopped 
the  wrongful  act  of  the  other,  and  may  by  the  record  of  the  former  suit,  it 
be  recovered  as  part  of  the  damages,  must  be  shown  that  the  municipality 
Westfield  v.  Mayo,  supra;  Reggio  v,  was  legally  liable  for  the  injury  for 
Braggiotti,  7  Cush.  (Mass.)  166;  which  a  recovery  was  had  against  it. 
Baxendale  v.  London,  C.  &  D.  R.  Co.,  Cases  supra  ;  Shearm.  &  Red.  Neg. 
10  Ex.  35;    Fisher  i;.  Val  de  Travers    (4th  ed.)  §  301. 
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the  part  of  such  owner  to  the  party  injured,  arising  from  the  mere 
fact  of  ownership.  Before  the  lot-holder  can  be  held  responsible, 
there  must  appear  some  neglect  of  a  legal  duty  on  his  part,  or  he 
must  have  trespassed  upon  the  sidewalk  by  obstruction  upon  the 
surface,  made  excavation  beneath,  or  done  some  act  rendering  the 
same  unsafe,  and  such  negligence,  obstruction,  excavation,  or  act 
must  have  caused  the  injury.* 

§  1730  (1037).  Where  Street  is  rendered  defective  by  the  Act  of  a 
Railroad  Company;  Action  over.  —  Towns  and  cities  in  the  New 
England  States  are  obliged,  as  we  have  seen,  by  statute,  to  keep 
their  highways  and  streets  in  repair;  *  and  railroad  companies  in 
the  same  States  have  frequently  been  authorized  by  law  to  con- 
struct their  roads  over  public  highways  and  streets,  the  effect  of  which 
may  be  to  cause  the  latter  to  be  out  of  repair.  Under  these  cir- 
cimistances  the  question  arises.  If  a  person  suffers  damage  by 
reason  of  a  defective  highway  or  street,  thus  occasioned,  who  is 
responsible,  —  the  railroad  company  which  caused  the  defect,  or 
the  town  or  city  which  is  charged  with  the  general  duty  of  main- 
taining and  keeping  in  repair  the  public  ways?  The  course  of 
decision  is  to  hold  the  town  or  city  primarily  responsible  to  the 
person  sustaining  the  injury,  thus  compelling  it,  when  held  liable, 
to  seek  indemnity  from  the  railroad  company.^    In  such  a  case  the 

^  Jansen  i;.  Atchison,  16  Kan.  358.  64  Mo.  App.  283;  Bates  v.  Holbrook, 
The  text  states  with  slight  alterations  67  N.  Y.  App.  Div.  25;  Binninger  u, 
the  point  decided  in  the  language  of  New  York,  80  N.  Y.  ^p.  Div.  438; 
the  head-note  prepared  by  the  judges.  177  N.  Y.  199;  Sherman  p.  Oneonta.  21 
Ante,  §§  1720,  note,  1726.  note.  See  N.  Y.  Supp.  137;  s.  c.  66  Hun  (N.  Y.), 
also  Martinovitch  v,  Wooley  128  Cal.  629;  Byrne  ».  Syracuse,  79  Hun 
141.  (N.  Y.),  555;  Zanesville  v.  Fannan,  53 

*  AnU,  §§  1691,  1708.  Ohio  St.  605;    Toledo  Con.  St.   Ry. 

»  Phillips  V,  Veazie,  40  Me.  96;  Co.  v,  Sweeney,  8  Ohio  Cir.  Ct.  R.  298; 
Wellcome  v,  Leeds,  51  Me.  313;  Cur-  Nelson  v.  Narragansett  E.  L.  Co.,  2& 
rier  v.  Lowell,  16  Pick.  (Mass.)  170,  R.  I.  258;  White  v.  San  Antonio 
cited  infra ;  Elliot  v.  Concord,  27  N.  (Tex.  Civ.  App.),  25  S.  W.  Rep. 
H.  204;  Winship  v,  Enfield,  42  N.  H.  1132;  Galveston,  kc.  R.  Co.  v.  White 
197:  Batty  v.  Duxbury,  24  Vt.  155;  (Tex.  Civ.  App.).  32  S.  W.  Rep. 
Willard  v.  Newbury,  22  Vt.  458;  187;  Laager  r.  San  Antonio  (Tex. 
Barber  v,  Essex,  27  Vt.  62;  Roxbury  Civ.  App.),  57  S.  W.  Rep.  61; 
V,  Boston  &  P.  R.  Ck).,  6  Cush.  Brown  v.  Bachman  (Tex.  Civ.  App.), 
(Mass.)  424, 430;  Redfield  on  Railways,  72  S.  W.  Rep.  622.  But  see  Michi- 
391;  People  v.  Brooklvn,  65  N.  Y.  gan  City  ».  Boeckling,  122  Ind.  39; 
349;  Sides  v.  Portsmouth,  59  N.  H.  Long  o.  Philadelphia,  212  Pa.  125. 
24;  District  of  (Columbia  v.  Sullivan,  The  rule  holds  good  in  some  other 
11  App.  D.C.  533;  Bentlev  V.Atlanta,  States.  Campbell  v.  Stillwater,  32 
92  Ga.  623;  Union  St.  Ry.  Co.  v.  Minn.  308;  SteubenviUe  v.  McGill, 
Stone,  54  Kan.  83;  Kansas  City  v.  41  Ohio  St.  235;  Aston  v.  McClure, 
Orr,  62  Kan.  61 ;  Endicott  v.  Triple-  102  Pa.  St.  322.  SUte  v.  Gorham, 
State  N.  G.  &  Oil  Co.  (Ky.),  76  S.  W.  37  Me.  451,  holds  the  same  doctrine 
Rep.  516;  Cutcher  v.  Detroit,  139  as  to  bridges.  See,  further,  on  this 
Mich.  186;  McCarroll  v,  Kansas  City,  subject,  ante,  §§  1233,  1244,  and  note; 
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railroad  company  is  liable  to  the  town  or  city  for  its  neglect,  or  that 
of  its  workmen,  and  for  the  neglect  of  the  workmen  of  a  contractor 
who  had  agreed  to  construct  the  railroad  for  a  stipulated  sum. 
But  the  town  or  city  can  only  recover  of  the  railroad  company 
single  damages,  although  it  had  to  pay  double  damages;  nor  can  it 
recover  from  the  railroad  company  the  costs  and  expenses  of  the 
action  brought  by  the  traveller  against  it,  unless  the  action  was 
defended  at  the  request  of  the  railroad  company ,  or  for  its  benefit.' 

also,  §  1681,  note;    Kitredge  v.  Mil-  which  it  may  be  constitutionally  con- 

waukee,  20  Wis.  46.    As   to   liability  ferred,  and  whether  the  valid  statu- 

for  defects  at  the  crossing,    Davis  v.  tory    authority    has    been    properly 

Leominster,    1    Allen    (Mass.);    182;  pursued.    See  posty  §  1743. 
supra f  §  1687.  note.  In    Massachusetts   a   town   is   not 

The  traveller  may,  of  course^  elect  responsible  for  injuries  sustained  by  a 

to  proceed  at  once  against  the  railroad  traveller  on  a  highwa>r  by  the  running 

company    if    he    chooses.    Lowell    v.  of  the   cars   of   a   railroad   company 

Boston  &  L.  R.  Co.,  23  Pick.  (Mass.)  across    the    highway.    Vinal    v,    Dor- 

24,  31;   Elliot  v.  Concord,  27  N.  H.  Chester,   7  Gray.   421.    The  case  of 

204,    construing     statute.     See    also  Currier  v,  Lowell.   16  Pick.    (Mass.) 

Willard  v,  Newbury,  22  Vt.  458;  Batty  170,  carries  the  liability  of  towns  to  its 

V.  Duxbury,  24  Vt.  155.    The  primary  extreme  limits.     75.,  per  Shaw,  C.  J. 

duty  is  in  the  city,  although  as  oetween  Nor   by   reason   of   a   telegraph   post 

it  and  a  street  railway  company  the  erected  by  authority  of  the  law  within 

latter  is  bound  to  repair.     Watson  v,  the  limits  of  the  highway.    Young  v. 

Tripp,   11  R.  I.  98;    following  cases  Yarmouth,    9    Gray     (Mass.),    386; 

above  cited,  and  distinguishing  upon  ante,  §  12^. 

the    statutes    applicable.    Sawyer   v.        ^  Lowell  v,  Boston  &  L.  R.  Co.,  23 

Northficld,    7    Cush.     (Mass.)    490;  Pick.  24,  growing  out  of  Currier  v. 

White  V.  Quincy,  97  Mass.  430.    See  Lowell,  16  Pick.  170;    s.  p.  Lowell  i;. 

supra,  §  1720.   Mandamus  held  to  lie  Short,  4  Cush.  (Mass.)  275:   Same  v. 

to  compel  railroad  company  to  level  Spaulding,   lb.  275,  277;    Willard  v. 

and  grade  the  street  so  as  to  render  Newbury,    22   Vt.    458j     Tatman   v. 

the  use  thereof  at  the  railroad  crossing  Benton  Haii)or,  115  Mich.  695.     See 

safe  and  convenient  for  the  public,  on  this  subject,  Rex  v.  St.  George  Par., 

Indianapolis  &  C.   R.   Co.  v.  State,  3  Campb.  222:    Rex.  v.  Liverpool,  3 

37  Ind.  489.    AnU,  §  1493.    In  the  East,  86;   Littleton  v,  Richardson,  34 

same  State  a  railroad  company  was  N.    H.     179.    Remedy    over    against 

held    liable    in    damages    for    mjury  author  of  nuisance.    Ante,  §§   1725- 

occasioned  by  reason  of  the  construction  1729. 

of  a  raised  railroad  track  along  a  street        In  a  case  against  the  city  of  St. 

of  a  cily^  thereby  causing  the  water  from  Louis  it  appeared  that  by  the  charter 

rains  and  freshets  to  flow  upon  adjacent  the  city  nad   exclusive  control  over 

real  estate,  and  also  for  mjury  occa-  its  own  sewers,  and  it  was  also  author- 

sioncd  by  reason  of  the  construction  of  ized  to  allow  or  refuse  to  allow  railwav 

an  embankment  on  a  street  approach-  companies   to   construct    their   roaaa 

ing  a  street-crossing  of  said  track,  in  along  the  streets.    The  citv  gave  its 

front  of  a  lot  in  a  city  occupied  by  a  assent  to  the  construction  of  an  under- 

dwclling-house,  thereby  rendering  the  ground  railroad  in  one  of  its  streets, 

approach  to  the  lot  in  front  on  such  reserving  the  right  to  supervise  the 

street  impossible  for  carriages,  wagons,  removal    and    reconstruction   of   any 

and  vehicles,  and  inconvenient  for  foot-  sewer  that  might  become  necessary. 

Sassengers.    Indianapolis,    B.    &    W.  It  became  necessary  in  the  progress 

I,  Co.  t;.  Smith,  52  Ind.  428.    See  of  the  work  to  remove  and  reconstruct 

chapter  on  Streets,  ante,  as  to  the  rights  a  sewer.    By  reason  of  the  negligence 

and  liabilities  of  railway  companies  in  of  the  railway  company's  contractor 

0uch  cases.    These  depend  upon  the  in  rebuilding  tne  sewer,  the  foundation 

extent  of  legislative  authority  conferred  of  the  plaintiff's  house  fronting  on  the 

upon  the  companies,   the  extent   to  street  gave  way.    The  city  was  held 
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Civil  Liabiiily  in  respect  of  Surface^Water,  Drains,  and  Sewers. 

§  1731  (1038).  Overflow  of  Water  on  Private  Property;  Dfstino- 
tion  between  Natural  Streams  and  Surf aoe-Water.  —  In  this  connec- 
tion may  be  considered  the  liability  of  municipal  corporations  for 
injuries  to  private  property  in  consequence  of  being  overflowed  with 
water  caused  by  improvements  made  or  work  done  upon  the  streets, 
under  their  authority.  And  here  it  is  important  to  distingidsh  be- 
tween natural  streams  flowing  in  channels  between  defined  and*-^ 
actual  banks,  and  surface-water,  caused  by  rain  or  melting  snow; 
for  the  law  relating  to  them  is  essentially  different,  and  the  powers 
of  the  municipality  much  greater  with  respect  to  the  latter  than 
the  former.^    Assuming  the  stream  to  be  of  the  former  character, 


liable  for  the  injury,  and  it  was  no 
defence  that  its  officers  had  failed  to 
exercise  supervision  and  control  over 
the  work.  It  was  neglect  of  duty  not 
to  have  done  so.  Fink  v.  St.  Louis,  71 
Mo.  452.  General  doctrine  as  to  the 
primary  liability  of  the  city  as  respects 
the  public.    Supra,  §  1720. 

Where  a  city  council  gave  a  rail- 
road company  the  right  to  construct 
its  track  alon^;;  a  nublic  street,  and  the 
company,  under  tne  right  so  conferred, 
made  excavations  along  such  street,  so 
that  the  plaintiffs  were  deprived  of 
convenient  access  to  and  from  the 
street  and  their  lots,  and  the  lots  and 
tenements  thereon  were  subject  to 
injury  by  the  caving  and  falling  of  the 
street  and  lots,  it  was  held  oy  the 
Supreme  Court  of  Illinois  (as  to  the 
line  of  decision  therein  in  such  cases, 
see  iiifra,  §  1734.  note)  that  the  city 
was  liable  to  tne  plaintiffs,  in.  an 
action  on  the  case,  for  the  injury 
caused  by  such  excavations.  Breese, 
J.,  says:  "The  case  of  Moses  v.  Pitts- 
burgh, Ft.  W.  <fe  C.  R.  Co.,  21  111.  516, 
and  that  of  Murphy  v.  Chicago,  29 
HI.  279,  were  decided  long  anterior  to 
the  adoption  of  the  present  Constitu- 
tion, and  are  essentially  modified  by 
Nevins  v.  Peoria,  41  111.  502,  and  also 
by  Indianapolis,  B.  &  W.  R.  Co.  v. 
Hartley,  67  111.  439.  We  are,  as  time 
advances,  the  more  convinced  of  the 
justice  of  the  views  announced  by 
this  court,  —  that,  in  the  exercise  of 
power  conferred  upon  a  municipal 
authoritv,  private  rights  must  be 
regarded;  tnat  individual  property  is 
not  at  the  mercy  of  municipal  power." 
Pekin  v,  Brereton,  67  Dl.  477.     See 


also  Stack  v.  East  St.  Louis.  85  111. 
377,  and  Cumberland  v.  Willison,  50 
Md.  138.    AnU,  §  1677  el  seq. 

1  3  Kent  Com.  439,  440;  2  Washb. 
Real  Prop.  64,  pi.  40;  1  West.  Jur.  12, 
Article  on  ''Surface  Waters."  See 
Rose  V.  St.  Charles,  49  Mo.  509,  as  to 
"living"  and  "permanent"  stream. 
Imler  v,  Sprin^eld,  55  Mo.  119,  127; 
Bams  V,  Hanmbal,  71  Mo.  449;  Flags 
V,  Worcester,  13  Gray,  601,  607,  and 
cases  there  cited  by  Merrick^  J.:  Good- 
ale  V.  TutUe,  29  N.  Y.  459;  Gould  p. 
Booth,  66  N.  Y.  62,  noted  infra,  §  1734, 
note;  Kellogg  v,  Thompson,  66  N.  Y. 
88;  Vanderwiele  v,  Taylor,  65  N.  Y. 
341.  Text  approved,  Helena  0.  Thomp- 
son, 29  Ark.  569,  574,  by  EngliA, 
C.  J.  "The  rule  is  different  as  to  sur- 
face-water." Little  Rock  v.  Willis,  27 
Ark.  572;  Macomber  v.  Godfrey  (water- 
course what?),  108  Mass.  219;  Briscoe 
V,  Drought,  11  Ir.  C.  L.  R.  250:  Wood 
V,  Ward,  3  Exch.  (W.  H.  &  G.)  748; 
Hoyt  V.  Hudson,  27  Wis.  656;  Van 
Pelt  V.  Davenport,  42  Iowa,  308,  ap- 
pears, although  the  facts  are  not  very 
fully  reported,  to  have  been  a  case 
where  surface-water  was  set  hack  on 
the  plaintiff's  premises  (below  the 
level  of  the  street)  in  consequence  of 
the  insufficient  size  of  the  culvert 
constructed  across  a  ravine  by  the  city 
in  the  course  of  extending  its  streets, 
and  constructed  for  the  purpose  of 
conducting  away  the  surface-water. 
Before  the  culvert  was  made  the  sur- 
face-water flowed  along  the  ravine 
without  injury  to  the  plaintiff.  In 
heavy  showers  the  culvert  was  too 
small  to  carry  off  all  the  water  rapidly 
enough  to  prevent  its  flowing  back  on 
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and  that  the  municipality  is  without  any  valid  legislative  powers 
changing  what  would  otherwise  be  the  legal  rights  of  the  parties, 
its  authorities  under  the  general  power  to  grade  and  improve 
streets,  or  construct  public  improvements  beneficial  to  it,  cannot 
deprive  others  of  their  legal  rights  in  respect  of  the  water-course, 
or  injure  the  property  of  others  by  badly  constructed  and  insuffi- 
cient culverts  or  passageways  obstructing  the  free  flow  of  the 
water,  without  being  liable  therefor.^ 

the  property  of  the  plaintiff.     The  Ct.  R.  610;   Blizzard  v.  Danville,  175 

court  held,  as  we  understand  the  opinion,  Pa.  479;  Owens  v.  Lancaster,  182  Pa. 

that  the  dty  was  bound  to  use  reason-  St.     257)     San    Antonio    v.    Pizzini 

able  care,  judgment,  and  skill  in  deter-  (Tex.    Civ.    App.),    58    S.   W.    Rep. 

mining  the  8ue  of  the  culvert  (the  635;     San    Antonio    v,    Diaz    (Tex. 

point  in  controversy  in  the  case),  other-  Civ.    App.),    62    S.    W.    Rep.    549; 

wise  it  would  be  liable;  and  it  further  Donovan  v.  Royal;  26  Tex.  Civ.  App. 

held  that  it  had  discharged  its  whole  248;    Houston   v,    Hutchcson    (Tex. 

duty,  so  as  to  relieve  it  from  liability,  Civ.    App.),    81    S.    W.    Rep.    86; 

if  it  had  committed  the  matter  of  the  Winchell  v,  Waukesha,  110  Wis.  101; 

size  to  a  competent  civil  engineer,  who  Kemper  v.   Louisville,    14   Bush,   87; 

drafted  plans  providing  for  a  culvert  Bams  v.  Hannibal,  71  Mo.  449;   Pye 

which,  in  his  judgment,  would  be  large  v.  Mankato.  36  Minn.  373;    Morse  v, 

enougn,  but  in  which  it  afterwards  ap-  Worcester  (bill  in  e<]uity  by  property 

peared   he  was    mistaken.     See  also  owner  against  municipality),  139  Mass. 

Uoehl   t'.    Muscatine,   57   Iowa,   444;  389;  Stanchfield  v.  Newton,  142  Mass. 

p08<,  §§  1739-1746.  110.    A  city  owning  the  bed  of  a  river 

^  Barron  v,  Baltimore,  2  Am.  Jur.  and  having  the  right  to  divert  and  sell 

203,  approved  in  Stetson  v,  Faxon,  19  water  to  its  citizens  held  not  liable  for 

PicK.   (Mass.)  147,  158;  and  see  also  damages  to  private  property  caused 

Thayer  v,  Boston,  /&.  511;  Larrabeev.  by  a  sudden  and  unexpected  overflow. 

Cloverdale,  131  CaJ.  96;    Gardner  v.  Moore  v,  Los  Angeles,  72  CaJ.  287; 

Newburgh  (diverting  water-course),  2  ante,    §    306,    note;     supra j  §    1673; 

Johns.   (N.  Y.)  Ch.  162;    Kellogg  v.  Shearm.  &  Red.  Neg.  (4th  ed.)  §  274. 

Thompson      (diverting     water-course  Insufficient  or  defective  water- 

from  highway),  66  N.  Y.  88;  Phinizev  ways  or  culverts.    Haynes  v.  Bur- 

V.  Augusta,  47  Ga.  260.  Text  approved,  lington,  38  Vt.  350;  Helena  v.  Thomp- 

Aicher  v,  Denver,  10  Colo.  App.  413.  son,  29  Ark.  569;    Groton  v.  Haines, 

See  Indianapolis  v.  Lawyer,  38  Ind.  348;  36  N.  H.  388;   Gilman  v.  Laconia,  55 

Rice  V.  Evansville,  108  Ind.  7;  Craw-  N.  H.  130;  Aurora  v.  Love,  93  111.  521; 

fordsville  v.  Bond,  96  Ind.  236;    Car^  W^heeleri;.  Worcester,  10  Allen  (Mass.), 

michael  v.  Texarkana,  94  Fed.  Rep.  591,  where  Colt,    J.,    states  carefully 

561;    Birmingham  v.  Land,  137  Ala.  some  of  the   duties  of    a    municipal 

538;    Los  Angeles  Cemetery  Assoc,  v.  corporation  in  bridging  a  water-course. 

Los  Angeles,  103  Cal.  461;   Gcurkink  Stack  v.  East  St.  Ix)uis,  85  111.  377; 

V.  Petaluma,  112  Cal.  306;  Larrabee  v,  Peoria  v.  Eisler,  62  111.  App.  26;  Mootry 

Cloverdale,    131   Cal.  96;    Holmes  v,  v.  Danbury,  45  Conn.  550;    Parker  r. 

Atlanta,  113  Ga.  961;   Bloomington  p.  Lowell,  11  Gray  (Mass.),  353;    Perry 

Costello,  65  111.  App.  407;  Hoffman  v.  v.  Worcester  (action  of  tort  for  back- 

Muscatine,    113   Iowa,   332:     Kansas  water),  6  Gray  (Mass.),  544;  Sprague 

City    V.    Slangstrom,    53    Kan.    431;  v.  Worcester,    13    Gray  (Mass.),   193 

Flanders  v,  Franklin,  70  N.  H.  168;  (same  bridge  as  in  case  lost   cited); 

Doremus    v,  Paterson,  65  N.  J.  Eq.  Lawrence  v.  Fairhavcn,  5  Gray  (Mass.), 

711;     Sammons   v,    Gloversville,    175  110;Talboti;.  WTiipple,  7Grav  (Mass.), 

N.  Y.  346;    Magee  v.  Brooklyn,   18  122;     Rochester    W.     Leacl    Co.    v. 

N.  H.  App.  Div.  22;   Butler  v.  White  Rochester  (poorlv  constructed  culvert), 

Plains,  59  N.  Y.  App.  Div.  30;  O'Don-  3  N.  Y.  463,  expkimHl  bv  Denio,  C.  J., 

nell  V.  Syracuse,   102  Ajpp.  Div.  80;  in  Mills  v.  Brooklyn  (inadequate  sewer), 

Ordway  v.  Canistoo,  66  Hun  (N.  Y.),  32  N.  Y.   489;  s.  c.  5  Am.  L.  Reg. 

569;  McBride  v,  Akron,  12  Ohio.  Cir.  (n.  s.)    33,    and    note;   distinguished 
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§  1732  (1039).  LiabUity  in  respect  of  Surfaoe-water.  —  As  to 
surface-njDoter,  quite  different  principles  apply.  This  the  law  very 
largely  regards  (as  Lord  Tenterden  in  an  analogous  case  phrased  it) 
as  a  common  enemy,  which  every  proprietor  may  fight  or  get  rid 
of  as  best  he  may.  The  reports  contain  many  instances  in  which 
it  has  been  sought  to  make  municipal  corporations  liable  for  dam- 
ages caused,  in  various  ways,  by  surface-water  to  private  property. 
Reference  will  first  be  made  to  cases  in  which  the  work  of  grading 
or  improving  the  streets  has  been  the  cause  of  the  injury.  Where  the 
damage  has  resulted  solely  as  a  consequence  of  the  proper  execu- 
tion of  a  legal  power  by  the  corporation,  it  falls  within  the  princi- 
ples already  discussed,^  and  there  is  no  implied  liability  therefor. 


in  Seifert  v.  Brooklyn,  101  N.  Y.  136; 
voatf  §  1745,  note;  Gould  v.  Booth,  66 
N.  Y.  62;  Smith  v.  New  York  (obstruc- 
tion in  sewer),  66  N.  Y.  295;  Kobs  v, 
Minneapolis,  22  Minn.  159,  164; 
Byrne  v.  Farmington,  64  Conn.  367; 
Macon  v,  Dannenberg,  113  Ga.  1111 
(obstructed  culvert);  Tatman  i;.  Ben- 
ton Harbor,  115  Mich.  695;  Powers  v. 
Council  Bluffs,  50  Iowa,  197;  Ross  v, 
Madison  (insufficient  culvert),  1  Ind. 
281;  8.  c.  3  Ind.  236;  Kelly  v.  Pitts- 
burg, C,  C.  &  St.  L.  R.  Co.,  28  Ind. 
App.  457;  Dallas  v,  Schultz  (Tex. 
Civ.  App.),  27  S.  W.  Rep.  292  (ob- 
structea  culvert);  Dayton  v.  Pease, 
4  Ohio  St.  80;  Philadelphia  v.  Ran- 
dolph, 4  Watts  &  S.  (Pa.)  514;  Col- 
lins V.  Philadelphia,  93  Pa.  St.  272; 
Rose  V.  St.  Charles,  49  Mo.  509 
(back-water),  supra.  Good  faith  and 
honest  exercise  of  judgment  are  no 
defence  in  an  action  caused  by  in- 
adequate artificial  water-way.  Perry 
V.  Worcester,  supra,  Liabilitv  does 
not  extend  to  extraordinary  freshets 
(Sprague  v.  Worcester,  supra),  except 
such  as,  looking  at  the  history  of  the 
stream  in  this  respect,  may  be  ''rea- 
sonably expected  occasionally  to  oc- 
cur." Per  Chancellor  Wcdtocrthf  New 
York  V.  Bailey,  2  Denio  (N  .Y),  433, 
followed  by  Madison  v,  Ross,  3  Ind. 
236.  See  also  Keithsburg  v.  Simpson, 
70  lU.  App.  467;  Richards  v,  Ann 
Arbor,  152  Mich.  15;  Schumacher  v. 
New  York,  166  N.  Y.  103;  Punsky  v. 
New  York,  129  N.  Y.  Apo.  Div.  558; 
Costich  V.  Rochester,  68  N.  Y.  App. 
Div.  623;  Smith  v.  New  York,  66  N. 
Y.  295;  Lynch  v.  New  York,  76  N.  Y. 
60;  Cimiberland  v.  WiDison,  50  Ind. 
138;  Johnston  v.  Dist.  of  Columbia, 
118  U.  S.  19. 


Where  land  is  wrongfully  overflowed 
the  true  measure  of  damages  is  the  fair 
rental  value  of  the  ground  which  was 
overflowed,  and  not  the  possible,  or 
even  probfu>le,  profits  that  might  have 
been  made  had  the  land  not  been  over- 
flowed. Chicago  V.  Huenerbein,  85 
111.  594;  Loughran  v.  Des  Moines 
(overflow  from  sewers),  72  Iowa,  382. 
See  also  Macon  v.  Dannenberg,  113 
Ga.  1111;  Keithsburg  v.  Simpson,  70 
111.  App.  467;  Podhaisky  v.  Cedar 
Rapids,  106  Iowa,  543;  Eshleman  p. 
Martic  Township,  152  Pa.  68:  Mo- 
Henry  V.  Parkersburg,  66  W.  Va.  533 
(temporary  damages).  Where  a  city 
is  haole  for  damages  resulting  from  its 
having  adopted  a  defective  plan  for  a 
drain,  the  damages  accrue  to  him  who 
owned  the  property  at  the  time  of 
the  injiuy,  and  his  right  thereto  is  not 
affected  by  his  havinf^  sold  the  prop- 
erty, after  having  instituted  a  smt  for 
damages.  Seymour  v.  Cummins,  119 
Ind.  148. 

»  Ante,  §§  988-990;  post,  §§  1733. 
1741  et  seq.  Text  quoted  as  "the  rule'* 
in  Lampe  v,  San  Francisco.  124  Cal.  546. 
Text  cited  in  Los  Angeles  Cemetery 
Assoc,  p.  Los  Anigeles,  103  Cal.  461; 
Corcoran  v.  Benicia.  96  Cal.  1;  Finley 
V.  Kendallville  (Ind.  App.),  90  N.  E. 
Rep.  1036;  Hume  v.  Des  Moines 
riowa),  125  N.  W.  Rep.  846;  Jor- 
dan V.  Benwood,  42  W.  Va.  312; 
Wakefield  r.  Pawtucket,  12  R.  I.  75: 
Inman  v,  Tripp,  11  R.  I.  520,  noticed 
tn/ra,  §  1734,  note:  Smith  v.  Tripp, 
13  R.  I.  152;  Gilfeather  v.  Council 
Bluffs,  69  Iowa,  310;  Bloomington  r. 
Brokaw,  77  111.  194;  Bennett  v.  Mt. 
Vernon,  124  Iowa,  537;  100  N.  W.  Rep. 
349;  Taylor  v,  Houston  &  T.  C.  K. 
Co.  (Tex  Civ.  App.),   80  S.  W.  Rep. 
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§  1733  (1040).  Same  Subject.  —  Authority  to  establish  grades  for 
streets,  and  to  grade  them,  involves  the  right  to  make  changes  in  the 
surface  of  the  ground,  which  may  affect  injuriously  the  adjacent 
property  owners;  but  where  the  power  is  not  exceeded,  there  is  no 
liability,  unless  created  by  special  constitutional  provision  ^  or  by 
statute  (and  then  only  in  the  mode  and  to  the  extent  provided), 
for  the  consequences  resulting  from  the  power  being  exercised  and 
properly  carried  into  execution.  On  the  one  hand,  the  owner  of 
the  property  may  take  such  measures  as  he  deems  expedient  to 
keep  surface-water  off  from  him,  or  turn  it  away  from  his  premises 
on  to  the  street;  and,  on  the  other  hand,  the  municipal  authorities 
may  exercise  their  lawful  powers  in  respect  to  the  graduation,  im- 
provement, and  repair  of  streets,  without  being  impliedly  liable  for 
the  consequential  damages  caused  by  surface-water  to  adjacent 
property.* 

260;  Kearney  v.  Themanson,  48  Neb.  of  opinion  that  the  only  safe  rule  to 
74.  The  fact  that  a  citv  authorized  lay  down  is  that  each  land-owner  for 
the  construction  of  a  railway  upon  a  himself  may  erect  such  defences  for 
street  will  not  render  it  liable  for  the  land  under  his  care  as  the  necessity 
damages  caused  by  surface-water  flow-  of  the  case  requires,  leaving  it  to 
ing  upon  private  premises  when  the  others,  in  like  manner,  to  protect  them- 
embankment  which  turned  it  upon  selves  against  the  common  enemy.'' 
them  was  not  located  upon  the  street.  Mr.  Thomson  thinks  that  the  expres- 
Callahan  v,  Des  Moines,  63  Iowa,  705.  sion  does  not  apply  so  appropriately 
Where  an  ordinance  reauired  abutting  to  surface-waters  as  in  the  case  before 
owners  to  construct  sidewalks,  curbs.  Lord  TerUerderif  since  surface-waters 
and  gutters  at  their  own  expense,  might  be  more  fitly  denominated  a 
and  according  to  prescribed  plans,  one  common  nuisance.  A  common  nuis- 
who  constructed  a  gutter  of  cobble-  ance  is  very  much  like  a  common 
stones  instead  of  flat  stones,  as  speci-  enemy,  ancl  the  phrase  "common 
fied,  was  not  allowed  to  recover  dam-  enemy''  has  been  often  applied  by  the 
ages  from  the  city,  caused  by  the  per-  courts  to  surface-waters, 
eolation  of  water  through  the  gutter  Negligence  is  the  ground  of  the  lia^ 
as  laid  upon  his  property.  Watson  v.  bility  for  defkctive  sewers  where  a 
Kingston,  114  N.  Y.  88.  liabUity  is  held  to  exist.    Smith  v.  New 

See  as  to  surface-^waters  generally  York,  66  N.  Y.  295;  Barton  v.  Syracuse, 
a  useful  article  by  Mr.  J.  C.  lliomson,  36  N.  Y.  54;  McCarthy  v.  Syracuse, 
23  Am.  Law  Rev.  372,  where  the  46  N.  Y.  194;  Nims  w.  Troy,  59  N.T. 
authorities  are  collected,  in  this  article  500;  Seifert  w.  Brooklyn,  101  N.  Y. 
the  writer  points  out  that  the  remark  136,  explaining  previous  New  York 
of  Lord  Tenterden  referred  to  in  the  cases.  Post,  §  1745,  note;  Thurston 
text  was  originally  made  in  Rex  v.  v.  St.  Joseph,  51  Mo.  510;  infra,  §$ 
Pagham  Sewer  (Jom'rs,  8  B.  &  C.  1741-1746,  and  cases  cited.  See  also 
355,  360,  where  those  commissioners  Katzenstein  v.  Hartford,  80  Conn.  663; 
had  erected  certain  works  to  prevent  Jeffersonvillc  v.  Myers,  2  Ind.  App. 
encroachment  bv  the  sea,  the  effect  532;  Stein  r.  Lafayette,  6  Ind.  App. 
of  which  was  to  force  the  water  against  414;  Peru  v.  Brown,  10  Ind.  App. 
another  portion  of  the  coast.  The  ac-  597;  Cummings  v.  Toledo,  12  Onio 
tion  was  mandamus  to  compel  the  com-  Cir.  Ct.  650;  Herron  v,  Duquesne,  34 
missioners  to  have  damages  assesssed.  Pa.  Super.  Ct.  231;  Dallas  v.  Cooper 
or  to  erect  further,  works.  Lord  (Tex.  Civ.  App.),  34  S.  W.  Rep. 
Tenterden  said  (lb,  p.  360):  ''The  sea  322. 
is  the  common  enemy  to  all  proprietors  ^  Ante,  S§  1676  et  sea. 
on  that  part  of  the  coast.  ...  I  am       *  Text  approved^  Cairo  A  V.  R. 
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§  1734  (1041).  Same  Subject;  Omiasion  to  provide  Drains.  — 
is  clear  that  there  is  no  liability  on  the  part  of  a  municipal  corpor 
tion  for  not  exercising  the  discretionary  or  legislative  powers  it  rru 
possess  to  improve  streets,  and,  as  part  of  such  improvement, 
construct  gutters  or  provide  other  means  of  draining  for  surface^wcdey 
so  as  to  prevent  them  from  flowing  upon  the  adjoining  lots.^    Ai 


Co.  V,  StevenB.  73  Ind.  278:  Wilson  v. 
New  York,  1  Denio  (N.  Y.),  595.  598; 
Lynch  v.  New  York,  76  N.  Y.  60; 
Field  V.  West  Orange,  36  N.  J.  Eg. 
118;  Foster  v.  St.  Louis,  71  Mo.  15/; 
Stanchfield  v.  Newton.  142  .  Mass. 
110;  Thibodaux  v,  Thibodaux,  46 
La.  An.  1528;  Harp  v,  Baraboo,  101 
Wis.  368;  Avondale  v.  McFarland, 
101  Ala.  381;  Myers  v.  Nelson  (Cal.), 
44  Pac.  801;  Daley  r.  Watertown, 
192  Mass.  116;  Oftelie  v.  Hammond, 
78  Minn.  275:  Beatrice  v.  Leary,  45 
Neb.  149;  Churchill  ».  Beethe,  48 
Neb.  87;  Jung  v.  New  York,  132  N. 
Y.  App.  Div.  18:  Sweetwater  v.  Pate 
(Tenn.  Ch.  App.),  59  S.  W.  Rep.  480; 
Cooper  V.  Dallas,  83  Tex.  239.  The 
owner  of  a  lot  may  bring  it  to  grade 
and  he  will  not  be  liable  if  surface- 
water  is  thereby  diverted  to  lots 
owned  by  other  persons.  Cedar  Falls 
V.  Hansen,  104  Iowa,  189.  An  abutting 
owner  may  drain  the  surface-water 
from  his  land  into  the  highway  pro- 
vided he  does  not  interfere  with  the 
use  or  safety  of  the  hig!hway.  Davis 
V.  Com'rs  of  Highways.  143  III.  9; 
Nelson  v.  Fehd.  104  111.  App.  114. 
Text  cited  in  Aicher  v.  Denver,  10 
Colo.  App.  413;  Powell  v,  Wythe- 
ville,  95  Va.  73.  In  Davis  v.  Craw- 
ford8^dlle,  119  Ind.  1,  EUioU,  C.  J., 
citing  the  prior  cases,  states  the  rule 
in  Indiana  to  be  that  while  a  city  is 
liable  in  damages  if  it  collects  water 
in  an  artificial  channel  and  pours  it 
upon  the  land  of  another,  it  is  not 
liable  for  consequential  damages  by 
surface-water  caused  by  grading  and 
improving  streets,  although  increased 
quantities  of  surface-water  may  be 
collected  thereon.  There  is  no  lia- 
bility in  such  case  unless  the  work  is 
negligently  performed.  Weis  v.  Madi- 
son, 75  Ind.  241.  If  a  city  adopts  a 
proper  plan  for  constructing  a  orain, 
and  allows  the  contractor  to  use  his 
own  methods  and  means  for  its  con- 
struction, it  is  not  liable  for  damages 
resulting  from  his  negligence;  but 
where  the  plan  is  a  defective  one,  and 
the   contractor   constructs   the  drain 


according   to   the  plan,    the   dty 
liable  for  an  injury  resmtins  from 
negligence  in  devising  the  plan.    Sc 
mour  V.  Cummins,  119  Ind.  148.    S< 

fenerall>r,  O'Brien  v,  St.  Paul,  25  Mil 
31,  distinguishing  Lee  v.  Minneapol 
22  Minn.  13;  Alden  v,  Minneapol 
24  Minn.  254,  and  Radclifif's  Ex. 
Brooklyn,  4  N.  Y.  195;  Amdt  v.  Cu 
man,  132  Ala.  540. 

»  Ljrnch  v.  New  York,  76  N.  Y.  ( 
approving  text.  Text  quoted  as  *'t 
rule,"  Campbell  v.  Vanceburg  (Kv 
101  S.  W.  Rep.  343;  Wilson  v.  N^ 
York,  1  Denio  (N.  Y.),  595,  cited  in/i 
§§  1735, 1737,  1738;  Mills  v,  Brookl} 
32  N.  Y.  489;  the  above  cases  c 
plained  and  distinguished,  Seifert 
Brooklyn,  101  N.  Y.  136.  Text  cit< 
Finley  v.  Kendallville  (Ind.  App 
90  N.  E.  Rep.  1036;  Jordan  v.  Be 
wood,  42  W.  Va.  312;  post,  §  17^ 
note;  Chicago  v.  Rustm,  99  111.  Ap 
47:  Peoria  ».  Adams,  72  111.  App.  66 
Schumacher  v.  New  York,  40  N. 
App.  Div.  320;  Prime  v.  Yonkers,  1 
N.  Y.  105;  Schweriner  v.  Philad« 
phia,  35  Pa.  Super.  Ct.  128;  Flagg 
Worcester,  13  Gray,  601;  Roll 
Augusta,  34  Ga.  326;  Carr  v,  Northe 
Liberties,  35  Pa.  St.  324:  Grant 
Erie,  69  Pa.  St.  420;  Allentown 
Kramer,  73  Pa.  St.  406:  Smith  r.  Nc 
York,  66  N.  Y.  295;  Fair  v.  Philadi 
phia,  88  Pa.  St.  309;  Montgomer>' 
Gihner,  33  Ala.  116;  s.  c.  26  Ala.  66 
Atchison  v.  Challiss,  9  Kan.  603,  ov< 
ruling  Leavenworth  t>.  Casey,  McCah< 
(Kan.  Ter.),  124;  Bennett  v.  New  C 
leans  (omission  to  repair  draini: 
machine),  14  La.  An.  12^;  Brunswi 
V.  Tucker,  103  Ga.  233;  supra,  §  144 
Aurora  y.  Pulfer,  56  111.  270;  Schattn 
V,  Kansas  City,  53  Mo.  162;  Sprio 
field  v.  Spence,  40  Ohio  St.  665.  He 
derson  v.  Minneapolis,  32  Minn.  31 
where  a  chuige  of  grade  had  render 
the  old  drains  and  sewers  useless 
carry  ofiP  the  water  from  plidntif 
land. .  It  was  held  that  the  city  w 
not  liable  for  not  pro\'iding  a  means 
canying  off  the  water.  Glossop 
Heston  dt  I.  Local  Board,  L.  R. 
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even  when  the  work  of  grading  the  streets  has  been  entered  upon, 
there  is  not  ordinarily,  if  ever,  any  liability  to  the  adjoining  owner 
arising  merely  from  the  nonroctUm  of  the  corporation  in  not  pro-i 
viding  means  for  keeping  surface-waters  from  property  situate 
below  the  established  grade  of  the  street.*  There  are,  indeed,  cases 
which  go  further,  and  assert  that  there  is  no  such  liability  where, 
in  making  improvements  upon  streets  or  elsewhere,  aiUhorized  by 
law,  surface-waters  are  purposely  turned  from  one's  own  land  to 
that  of  another,  —  from  the  street  directly  upon  the  adjacent  prop- 
erty owner.* 

Ch.    Diy.    102;     Attorney-General  v.  521.     Compare  Brine  v.  Great  West. 

Dorking  Union,  L.  R.  20  Ch.  Div.  596,  Ry.  Co.,  2  B.  &  S.  402;   Pennoyer  v. 

construing   acts   of   Parliament,   ana  Saginaw.  8  Mich.  534 ;    Pettigrew  v. 

holding  that  the  remedy  for  failure  of  Evansville,    25    Wis.    223;     Hoyt   v. 

the  board  to  discharge  an  imperative  Hudson,  27  Wis.  656;    Lambar  t^.  St. 

duty  in  respect  of  drains  ana  sewers  Louis,  15  Mo.  610;  Adams  v.  Walker, 

was  mandamus  and  not  injunction.  34  Conn.  466;    Kensington  v.  Wood, 

1  Same  authorities;  supra,  §§1626,  10  Pa.  St.  93:  Ellis  o.  Iowa  City,  29 
1677;  Wilson  v.  New  York,  1  Denio,  Iowa,  229;  Nevins  v,  Peoria,  41  111. 
595;  Lynch  v.  New  Yorl^,  76  N.  Y.  502;  Aurora  v.  Reed,  57  111.  29;  Au- 
60;  Imler  v,  Si)ringficld,  55  Mo.  119;  rora  v,  Gillett,  56  111.  132;  Blooming- 
Baxter  V,  Providence,  12  R.  I.  310,  ton  v,  Brokaw,  77  111.  194;  Alton  v, 
approving  text.  Compare  Aurora  v.  Hope,  68  111.  167;  O'Brien  v.  St.  Paul, 
Reed,  57  111.  29,  and  lUimns  cases  25  Minn.  331;  Stack  v.  East  St. 
there  referred  to.  Stewart  v,  Clinton.  Louis,  85  HI.  377;  supra,  §  1731,  note; 
79  Mo.  603;  Kehrcr  v.  Richmond,  81  Mootry  v.  Danbiuy,  45  Conn.  550; 
Va.  745,  quoting  text.  Yoimg  v,  Leedom,  67  Pa.  St.  351. 

In  Gould  V,  Booth,  66  N.  Y.  62,  65,  In  Inman  v.  Tripp,  11  R.  I.  520, 
Churchy  C.  J.^  says:  "The  authorities  the  city  of  Providence  (the  real  de- 
are  uniform  m  maintaining  a  distinc  fendant),  in ,  exercising  its  power  to 
Hon  between  an  interference  with  a  run^  grade  its  streets,  caused  surface-water 
ning  stream,  and  the  exercise  of  latoful  which  formerly  flowed  in  other  streets. 
dominion  over  one's  own  property  which  and  other  surface-water  which  baa 
consequentially  interferes  with  surface  previously  collected  in  a  pond  at  some 
drainage."  And  in  the  case  last  cited,  distance  from  the  plaintiff's  property, 
the  Court  of  Appeals  held  that  com-  to  be  turned  ana  •  carried  into  the 
missioners  of  highways  were  not  liable  street  in  front  of  the  plaintiff's  prop- 
(whore  no  action  was  given  by  statute)  erty,  along  w^hich  it  nowed,  runnins 
to  the  owner  of  land  adjoining  a  high-  thence  into  the  plaintiff's  cellar  and 
way  for  damages  caused  by  a  culvert,  well,  the  plaintiff's  proi>erty  being 
in  an  embankment  constructed  by  situate  at  the  lowest  point  on  the 
them,  which  was  insufficient  to  carry  street;  and  it  was  held  that  the  city 
off  the  surface-wator.  Moran  v.  was  liable  for  damages,  thus  occar 
McClears,  63  Barb.  (N.  Y.)  185,  dis-  sioned  by  what  the  court  regarded  as 
tinguished.  Acker  v.  Newcastle.  48  the  invasion  of  the  plaintiff's  rights 
Hun  (N.  Y.),  312,  following  Gould  v.  of  property.  Durfee,  C.  J.,  denies 
Booth,  supra.     Supra,  §§  1731-1732.  that  the  city  "had  the  right  to  grade 

*  Turner   v.  Dartmouth,   13  Allen  its  streets  so  as  to  collect  the  water 

(Mass.),   291 ;    FrarJclin  v.   Fisk,   lb.  from  a  wide  area,  some  of  it  from  dis- 

211;    Greelev  v,  Maine  Cent.  R.  R.  tant  puddles  or  ponds,  and  bring  it, 

Co.,  53  Me.*  200;    Dickinson  v,  Wor-  charged  with  the  filth  of  the  streets, 

cester,  7  Allen  (Mass.),  19;  Gannon  v.  to  the  margin  of  the  plaintiff's  land. 

Hargadon,    10    Allen    (Mass.),    106;  and  then  empty  it  upon  his  land,  and 

Flagg  V.  Worcester,  13  Gray  (Mass.),  into  his  cellar  and  well,"  and  cites 
601;   ~  ...  ^  ......       .         ,  *.    .         «     

127; 

(Ml 
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§  1735  (1041).  Same  Subject;  Sewers.  —  In  a  well-considered 
case  in  Michigan,  while  it  is  admitted  that  a  municipal  corporation 
is  not  impliedly  liable  for  incidental  injuries  to  private  propert\% 
resulting  from  the  exercise  of  its  legislative  powers,  such  as  grading 
streets,  where  the  corpus  of  the  property  is  in  no  way  invaded,  yet 
such  a  corporation  is  responsible  for  direct  injuries  to  private  property 
caused  by  a  corporate  act  in  the  nature  of  a  trespass  or  nuisance.  And 
therefore  a  city  is  liable  for  an  injury  to  the  premises  of  the  plain- 
tiff by  flooding  it  with  water,  not  only  where  such  injury  is  caused 
by  neglect  to  keep  a  sewer  in  repair,  but  as  well  where  it  b  the 
negligent  or  necessary  result  of  the  constructing  of  the  sewer.^ 

296;  Seifert  v.  Brooklyn,  101  N.  Y.  App.  272;  Stoddard  t^.  Saratoga  Springs, 

136;  Smith  v.  Tripp,  13  R.  I.  152.  See  127  N.  Y.  261;  New  York  Cent,  k  H. 

also  Murray  i;.  Allen,  20  R.  I.  263.    If  R.  R.  Co.  v.  Rochester,  127  N.  Y.  591; 

the  necessity  for  the  drainage  is  caused  Moody  t^.  Saratoga  Springs,  163  X.  Y. 

by  the  city,  the  doctrine  of  the  text  681:    Schumacher  v.   New  York,  40 

(§  1734)  that  it  is  not  boimd  to  supply  N.  Y.  App.  Div.  320;  Smith  v.  Auburn, 

drainage  does  not    apply.    Ashl^  v,  88  N.  Y.  App.  Div.  396;    Ahrens  ?■ 


Port  Huron,  supra^  per  Coolep,  C.  J.  Rochester,  97  N.  Y.  App.  Div.  4S0; 

Note  quoted  and  approved  in  Stan-  Beach  v.  Elmira,  11  N.  V.  Supp.  913: 

ford  i;.  San  Francisco,  111  Cal.  198;  s.  c.  58  Hun  (N.  Y.),  606;   Evens  r. 

Shearm.  &  Red.  Neg.  (4th  ed.)  §  274;  Long  Island  Citv,  78  Hun  (X.  Y.-, 

infra f  §§  1735,  1745,  note.     See  also  242;'  Gillett  v.  Kinderhook,  77  Hun 

Shawneetown  v.  Mason,  82  lU.  337;  (N.  Y.),  604;    McBride  r.  Akron,  12 

Effingham  v.  Surrells,  77  111.  App.  460;  Ohio  Cir.  Ct.  R.  610;    Cumming3  i . 

New  Albany  v.  Lines,  21  Ind.  App.  Toledo,  12  Ohio  Cir.  Ct.  650;   Dalbs 

380;    Cromer  v.  Logansport,  30  Ind.  v.  Cooper  (Tex.  Civ.  App.),  34  S.  W. 

App.   661;    Flanders  v.  Franklin.  70  Rep.  322;    Chalkley  v.  Richmond,  8S 

N.  H.   168;    Houston  v.  Richarason,  Va.   402;    Miller  v,   Newport  New-*, 

42  Tex.  Civ.  App.  147;  supra,  §  1731,  101  Va.  432. 

note.  In  delivering  judgment  in  Ashley 

*  Ashley  v.  Port  Huron,  35  Mich.  v.    Port    Huron,    Mr.    CWef    JusticJe 

296,  where  the  cases  are  classified  and  Cooley  says:  ''It  is  ver^'  manifest  from 

distinguished  by  Cooley,  C.  J.,  citing  this  reference  to  authorities,  that  they 

inter  alia,  Pumpelly  v.  Green  Bay  &  recognize  in  municipal  corporations  no 

Miss.  Canal  Co.,  13  Wall.  (U.  S.)  166;  exemption  from  responsibility  where 

Arimond  v.  Same,  31  Wis.  316;  Eaton  the  injury  an  individual  has  received 

V.  Boston.  C.  &  M.  R.  Co.,  51  N.  H.  is  a  airect  injury  accomplished  by  a 

504;    Dillon  Munic.   Corp.   §§   1732-  corporate  act,  which  is  in  the  nature  of  a 

1734,  notes;   Rowe  v.  Portsmouth,  56  trespass  upon  him.     The  right  of  an 

N.^H.  291;  Vale  Mills  v.  Nassau,  63  individual  to  the  occupation  and  en- 

N.  H.  136  (a  city  held  liable  for  dis-  joyment  of  his  premises  is  exclusive, 

charging  a  public  sewer  upon  private  and  the  public   authorities  have  no 

landandintoamillpond).  Sameprinci-  more  liberty  to  trespass  upon  it  than 

pie.  Seifert  v.  Brooklyn,  101  N.  Y.  136;  has  a  private  individual.     If  the  cor- 

infra,  §§  1739,  note,  1745,  note.    Kra-  poration  send  people  with  picks  and 

mer  v.   Los   Angeles,    147   Cal.   668;  spades  to  cut  a  street  through  it,  with- 

Hession  v.  Wilmington,  1  Marv.  (Del.)  out  first  acquiring  the  ri^ht  of  way.  it 

122;     Langley   v.    Augusta,    118   Ga.  is  liable  for  a  tort;   but  it  is  no  more 

590;    Jacksonville  v,   Doan,    145   111.  liable  imder  such  circumstances  than 

23;    Bloomington  v.  Mumin,  36  111.  it  is  when  it  pours  upon  his  land  a 

App.   647;    Peck   v.   Michigan   City,  flood  of  water  by  a  public  sewer  so 

149  Ind.  670;  Fitzgerald  v.   Sharon,  constructed  that  the  flood  must  be  a 

143  Iowa,  730;  Westcottp.  Boston,  186  necessary  result.    The  one  is  no  more 

Mass.  540;  Smith  v.  Sedalia,  152  Mo.  unjustifiable,  and  no  more  an  action- 

283;  Woods  v,  Kansas  City,  58  Mo.  able  wrong,  than  the  other.    Each  ia 
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§  1736  (1042).  UabUity  for  Positive  Acts.  —  We  agree  to  the  doc- 
trine that  the  municipality  is  not  bound  to  protect  from  surfdce-water 
those  who  may  be  so  unfortunate  as  to  own  property  below  the 
level  of  the  street;  nor  is  the  duty  a  perfect  one,  to  adopt  a  system 
or  mode  of  drainage  which  will  have  this  effect;  and  if  one  be 
adopted,  there  is  in  general,  as  hereafter  shown,  no  liability  except 
as  to  ministerial  duties  in  connection  therewith.  It  is  possible 
there  may  be  no  middle  ground;  but  we  are  unable  to  assent  to 
the  doctrine  that  by  reason  of  their  control  over  streets,  and  the 
power  to  grade  and  improve  them,  the  corporate  authorities  have 
the  absolute  and  unconditional  legal  right  intentionally  to  divert 
the  water  therefrom,  as  a  mode  of  protecting  the  streets,  and  to 
discharge  it,  by  artificial  means,  in  increased  quantities  and  with 
collected  force  and  destructiveness,  upon  the  property,  perhaps 
improved  and  occupied,  of  the  adjoining  owner.* 

a  trespass,  and  in  each  instance  the  Iowa,  160;  Albany  v.  Sykes,  94  Ga.  30, 
city  exceeds  its  lawful  jurisdiction,  quoting  and  apt)roving  the  opinion  of 
A  municipal  charter  never  gives  and  Dillon^  J.,  in  Livingston  v.  McDonald; 
never  could  give  authority  to  appro-  Bentz  t;.  Armstrong,  8  Watts  &  S.  (Pa.) 
priate  the  freehold  of  a  citizen  without  40,  remarks  of  Kennedy y  J.;  Brine  v. 
compensation,  whether  it  be  done  Great  Western  R.  Co.,  2  B.  &  S.  402; 
through  an  actual  taking  of  it  for  infra^  §§  1737-1739;  Foot  v.  Bronson, 
streets  or  buildings,  or  by  flooding  it  4  Lansing  (N.  Y.),  47;  Amdt  v.  Cull- 
so  as  to  interfere  with  the  owner's  man,  132  Ala.  540;  Downs  v.  Ansonia, 
possession.  His  property  right  is  73  Conn.  33;  Holmes  v.  Atlanta,  113 
appropriated  in  the  one  case  as  much  Ga.  961;  Effingham  v.  Surrells,  77  111. 
as  in  the  other.  Pumpelly  v.  Green  App.  460;  Patoka  v.  Hopkins,  131 
Bay  &  Miss.  Canal  Co.,  13  Wall.  (U.  Ind.  142;  Hirth  v.  Indianapolis,  18 
S.)  166;  Arimond  v.  Same,  31  Wis.  Ind.  App.  673;  Thomtown  v.  Fugate, 
316;  Eaton  v.  Boston,  C.  &  M.  R.  Co.,  21  Ind.  App.  537;  Hoflfman  v.  Musca- 
51  N.  H.  504.  A  like  excess  of  juris-  tine,  113  Iowa,  332;  Hume  v.  Des 
diction  appears  when  in  the  exercise  Moines  (Iowa),  125  N.  W.  Rep.  846; 
of  it-s  powers  a  municipal  corporation  Kansas  City  v.  Frohwerk,  10  Kan. 
creates  a  nuisance  to  the  injury  of  an  App.  120;  Mt.  Sterling  v.  Jephson 
individual.  The  doctrine  of  liability  (Ky.),  53  S.  W.  Rep.  1046;  Guest  v. 
in  such  cases  is  familiar,  and  was  acted  Church  Hill,  90  Md.  689;  Cahill  v. 
upon  in  Pennoyer  v,  Saginaw,  8  Mich.  Baltimore,  93  Md.  233;  Beals  c;. 
534.  The  recent  case  of  Rowe  v.  Ports-  BrookUne,  174  Mass.  1 ;  Morley  v. 
mouth,  decided  by  the  Supreme  Court  Buchanan.  124  Mich.  128;  McAskill 
of  New  Hampshire  (56  N.  H.  291),  is  v.  Hancock  Tp.,  129  Mich.  74;  Foil- 
in  accord  with  the  views  we  have  ex-  mann  v.  Mankato,  45  Minn.  457; 
pressed.  See  Am.  L.  T.  and  Rep.,  Robbins  v.  Willmar,  71  Minn.  403; 
vol.  iii.  p.  482."  Cooley  on  Torts,  Vicksburg  v.  Ricluuxison,  90  Miss.  1; 
chap.  xix.  on  Nuisances,  contains  a  Rychlicki  v.  St.  I^uis,  115  Mo.  662; 
clarification  of  the  cases  and  an  in-  Cannon  v.  St.  Joseph,  67  Mo.  App. 
structive  discussion  of  them.  The  367;  Flanders  v.  Franklin,  70  N.  H. 
decisions  denying  liability  where  the  168:  Soule  v.  Passaic,  47  N.  J.  Ekj.  28; 
injury  is  caused  by  a  defective  vlan  of  Miller  v,  Morristown^  47  N.  J.  Eq. 
sewerage  are  referred  to,  in/ra,  §§  1739-  62;  Hamilton  v.  Wamwright,  52  N. 
1746.  J.  Eq.  419;    Kehoe  v.  Rutherford,  74 

^  See  and  compare  on  this  point,  in  N.  J.  L.  659;  McCarthy  v.  Far  Rock- 
addition  to  the  cases  last  referred  to,  away,  3  N.  Y.  App.  Div.  379:  Carll  v. 
Magg  V,  Worcester,  13  Gray  (Mass.),  Northport,  11  N.  Y.  App.  Div.  120; 
601,  and  Livingston  v.  McDonald,  21   Bedell  v.  Sea  Cliff,  18  N.  Y.  App.  Div. 
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§  1737  (1043).  Same  Subject.  —  If,  in  consequence  of  filling  streets 
and  cross-streets  to  the  established  grade  line,  water  is  collected  in 

261;  Martin  v,  Brooklyn,  32  N.  Y.  and  not  as  we  understand  it  in  virtue 
App.  Div.  411;  Smith  v.  Auburn,  88  of  any  constitutional  pro\'ision,  to  be 
nT  Y.  App.  Div.  396:  Miles  p.  Brook-  the  doctrine  in  Missouri,  which  waa 
lyn,  98  K.  Y.  App.  Div.  195;  Anchor  regarded  as  consistent  with  pre\ious 
Brewing  Co.  v,  Dobbs  Ferry,  84  Hun  decisions,  that  a  municipal  corpora- 
(N.  Y.),  274;  Weir  v.  Plymouth,  148  tion  cannot,  in  the  construction  of  its 
Pa.  566;  Bohan  v,  Avoca,  154  Pa.  streets,  collect  surface-water,  and  thai 
404;  Frederick  v.  Lansdale,  156  Pa.  by  means  of  drains  and  conduits  did- 
613;  Rohrer  v.  Harrisburg.  20  Pa.  charge  it  in  a  body  upon  the  lands  of 
Super.  Ct.  543;  Whipple  v,  Fairhaven,  an  adjoining  proprietor,  without  being 
63  Vt.  221;  McCray  v.  Fairmoimt,  46  liable  in  damages.  Ray,  C.  J.,  dia- 
W.  Va.  442;  Scanlon  v,  Montreal,  17  sented,  in  an  elaborate  opinion  re- 
Rap.  Jud.  Que.,  C.  S.,  363.  viewing  the  prior  cases  and  the  general 
The  author  allows  the  last  sentence  subject.  Rychhcki  v.  St.  Louis,  98 
in  the  text  to  stand  as  originally  Mo.  497;  Davis  v.  Crawfordsville, 
written.  The  many  cases  since  de-  119  Ind.  1,  and  cases  cited;  Cooleyon 
cided,  cited  in  the  notes,  have  found  Torts,  580;  ante,  §§  1684-1686.  In 
and  defined  the  ''middle  sround"  Wisconsin  it  is  well  settled  that  a  lot- 
therein  referred  to.  and  adjudged  the  owner  will  not  be  permitted  to  restrain 
law  to  be  as  stated  in  the  text.  Text  a  municipality  from  constructing  drains 
quoted  as  "the  rule,"  Lampe  v.  San  along  streets  or  culverts  across  them, 
Francisco,  124  Cal.  546.  Text  and  or  from  grading  or  otherwise  improv- 
note  quoted  and  approved,  Stanford  ing  the  streets,  merely  because  such 
v.  San  FranciscOjlll  Cal.  198;  Jordan  acts  when  completed  would  increase 
V,  Benwood,  42  W.  Va.  312,  citing  text  the  flow  of  surface-water  upon  his 
and  note;  Aicher  v.  Denver,  10  Colo.  land.  Heth  v.  Fond  du  Lac,  63  Wi?. 
App.  443,  approving  text;  Lynch  v,  228;  Waters  v.  Bay  View,  61  Wis.  642; 
New  York,  76  N.  Y.  60,  approving  Allen  i;.  Chippewa  Falls,  52  Wis.  430. 
text.  If  a  municipal  corporation  "in  See  also  Jewett  v.  Sweet,  178  111.  96; 
constructing  streets,  sewers,  drains  Graham  v.  Keene,  143  lU.  425;  Baugh- 
and  gutters  causes  the  surface-water  man  v,  Heinselman,  180  111.  251; 
of  a  large  territory,  which  did  not  Collins  v,  Keokuk,  91  Iowa,  293. 
naturally  flow  in  that  direction,  to  Under  the  Municipal  Act  of  Upper 
be  gathered  into  a  body  and  prcNcipi-  Canada,  which  provides  for  "com- 
tated  on  to  the  premises  of  an  indi-  pensation  to  the  owners  of  real  prop- 
vidual,  occasioning  damage  thereto,*'  erty  taken  or  used  by  the  corporation 
it  has  been  held  Uable.  Citing  Bvmes  in  the  exercise  of  its  powers  in  respect 
V.  Cohoes,  67  N.  Y.  204;  Bastable  v,  to  streets,  drains,  &c.,  for  damages 
Syracuse,  8  Hun  (N.  Y.),  587;  s.  c.  necessarily  resulting  from  the  exer- 
72  N.  Y.  64;  Noonan  v.  Albany,  79  cise  of  such  powers."  it  is  not  in  the 
N.  Y.  470, 475;  Field  v.  West  Orange,  36  power  of  the  municipal  corporation  to 
N.  J.  Eq.  120;  Seifert  v.  Brooklyn,  101  drain  a  highway  upon  the  adjoinmg 
N.  Y.  136,  143,  per  Ruger,  C.  J:  Herr-  proprietor,  without  making  compcnsa- 
ing  V,  District  of  Columbia,  3  Mackey,  tion.  Brown  v.  Samia,  11  Up.  Can. 
572;   Blakely  v.  Devine,  36  Minn.  53;  Q.  B.  87;    lb.  125;    Perdue  p.  Chin- 


tz. St.  Albans,  56  Vt.  522;   McClure  v.  1900)    650.     But  there  is  no  liability 

Red  Wing,  28  Minn.  186;  Hitchins  t^.  for  injuries  from  natural  causes,  such 

Frostburg,    68    Md.    100.    approving  as  violent  and  unusual  storms.    Snook 

text.     Breen  v.  Hyde,   130  Mich.   1;  v.  Brantford,  14  Up.  Can.  Q.  B.  255. 

Schuett  V.  Stillwater,  80  Minn.  287;  The  power  to  repair  highways  must  be 

Sandy  v.  St.  Joseph.  142  Mo.  App.  330;  reasonably  exercised.    Reed  p.  City  of 

Lewis  p.  Springfield,  142  Mo.  App.  84;  Hamilton,  5  Up.  Can.  C.  P.  269;  Croft 

Dallas  p.  Young  (Tex.  Civ.  App.),  28  p.  Peterborough,  lb.  35.     A  muiucipal 

S.  W.  Rep.  1036;  Sweet  p.  ConJey,  20  council  has  no  right  to  bring  down 

R-  I-  381.  water  in  any  quantity  upon  the  land 

It  was  held  on  general  principles,  of  an  individual,  and  leave  the  water 
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Tponds  or  pools  upon  the  adjoining  lots,  which  are  thus  brought  below 
the  level  of  the  streets,  the  corporation  is  not  liable  for  damages 
thereby  occasioned/  —  not  even,  it  has  been  held,  where  it  would 

to   stagnate   there,    without   showing  See  Goodale  v,  Tuttle,  29  N.  Y.  459; 

that  it  could  not  otherwise  have  been  Washb.  on  Easements,  358:   Kelly  v, 

^ot  rid  of,  and  without  showing  that  Pittsburgh,  C,  C.  &  St.  L.  K.  Co.,  28 

it  was  not  in  the  power  of  the  council  Ind.  App.  457;  Sheehan  v.  Flynn,  59 

to  lead  the  water  away  from  the  plain-  Minn.  436;  Peck  v,  Baraboo,  141  Wis. 

tiff's  land  after  the  council  had  con-  48.     The  owner  of  a  higher  lot  is  not 

ducted  it  there.    See  Brown  t^.  Samia,  boimd  to  drain  his  lot  or  connect  it 

11  Up.  Can.  Q.  B.  87:  Perdue  v.  Chin-  with   a  sewer  in  order  to  protect  the 

guacousy  Corp.,  25  Up.  Can.  Q.  B.  61 ;  owner  of  a  lower  adjoining  lot  from  the 

Rowe  V.  Rochester,  29  Up.  Can.  Q.  B.  natural  flow  of  surface-water.   Vander^ 

590;     Attorney-General    v.    Hackney  wiele  v.  Taylor.  65  N.  Y.  341.  The  case 

Local  Board,  L.  R.  20  Eq.  626.  was  distinguisned  from   those   where 

A  corporation  has  no  greater  right  there  has  been  an  artificial  increase  of 
than  an  individual  to  collect  the  sur-  the  flow  of  water  to  another's  injury, 
face-water  from  its  lands  and  streets,  as  in  Rylands  v,  Fletcher,  3  H.  L.  Cas. 
and  discharge  it  upon  the  land  of  an-  (Eng.  and  I.  App.)  330.  Smith  v, 
other.  Byrnes  v.  Cohoes,  67  N.  Y.  Fletcher,  3  Eng.  305;  Livingston  v. 
204;  Scifcrt  v.  Brooklyn,  101  N.  Y.  McDonald.  21  Iowa,  160,  where  the 
136,  143,  per  Ruger,  C.  J.;  Attorney-  subject  is  fully  discussed  by  DiUon^  J. 
General  v.  Leeds,  L.  R.  5  Ch.  App.  *  Corcoran  v.  Benicia,  96  Cal.  1; 
583;  Noonan  v.  Albany,  79  N.  Y.  470;  Downs  v.  Ansonia,  73  Conn.  33;  Sisson 
approved,  Hitchins  v.  Frostburg,  68  v.  Stonington,  73  Conn.  348:  Clark  v, 
Md.  100.  The  principle  of  Noonan  v,  Wilmington,  5  Harring.  (Del.)  243; 
Albany  has  been  adopted  elsewhere.  Magarityv.  Wilmington,  5  Hous.  (Del.) 
West  Orange  v.  Field,  37  N.  J.  Eq.  530;  Kelly  v.  Pittsburgh,  C,  C.  &  St. 
600;  Huddleston  v.  West  Bellevue,  HI  L.  R.  Co.,  28  Ind.  App.  457;  Hirth  v. 
Pa.  St.  110;  Burton  v.  Chattanooga,  7  Indianapolis,  18  Ind.  App.  673;  Hoard 
Lea,  739;  Manning  v.  Lowell,  130  v.  Des  Moines,  62  Iowa,  326;  Freburg 
Mass.  21;  Gillison  t;.  Charleston,  16  v,  Davenport,  63  Iowa,  119.  supra^ 
W.  Va.  282;  Am  v.  Kansas  Citv,  15  §  990;  Moms  v.  Council  Bluffs,  67 
Fed.  Rep.  236;  Addy  v.  Janesville,  70  Iowa,  334;  Gilfeather  v.  Council 
Wis.  401;  post,  §  1741,  and  cases  in  Bluffs,  69  Iowa,  310;  Walters  v.  Mar- 
note.  A  city  may  be  enjoined  from  shalltown  (Iowa),  120  N.  W.  Rep. 
discharging  water  from  gutters,  &c.,  1046;  Schuett  v,  Stillwater,  80  Minn, 
on  private  lands.  Field  v.  West  287;  Gleason  v.  Kirksville,  136  Mo. 
Orange,  36  N.  J.  Eq.  118;  Valparaiso  App.  521;  Field  v.  West  Orange,  46 
V.  Spaeth  (Ind.),  74  N.  E.  Rep.  518;  N.  J.  Eq.  183;  Prime  v.  Yonkers,  192 
Galbraith  v.  Yates,  79  Minn.  436.  A  N.  Y.  105;  Anchor  Brewing  Co.  v. 
city  is  liable  for  negligent  discharge  of  Dobbs  Ferry,  84  Hun  (N.  Y.),  274 
sewage  on  private  property.  Seifert  v,  Toledo  v,  Lewis,  17  Ohio  Cir.  Ct.  588 
Brooklyn,  101  N.  Y.  136;  post,  §  1745,  Almy  v.  Co^eshall,  19  R.  I.  549 
note.  A  town  in  Massachusetts  is  not  Yea^er  v.  Faumount,  43  W.  Va.  259, 
liable  for  damages  caused  by  surface-  quotmg  and  approving  text;  McCray 
unter  which  percolates  from  catch-  v,  Fairmount,  46  W.  Va.  442;  Peck 
basins  or  gutters,  constructed  by  its  v.  Baraboo,  141  Wis.  48.  But  see 
apents,  through  the  soil  into  an  ad-  Woodbury  v.  Beverly,  153  Mass.  245, 
joining  cellar.  Kennison  v.  Beverly,  which  holds  that,  by  statute,  the  owner 
146  Mass.  467;  Salzman  v.  New  "sustains  damage."  Carson  t;.  Spring- 
Haven,  81  Conn.  389;  Comanche  v.  field,  53  Mo.  App.  289.  See  also 
Zettlemoyer  (Tex.  Civ.  App),  40  S.  Barfield  v.  Macon  County,  109  Ga. 
W.  Rep.  641.  See  also  O'Donnell  v.  386.  Contra,  Weeks  v.  Milwaukee,  10 
White,  23  R.  I.  318.  Wis.  242,  modified  in  Smith  v.  Milwau- 

Righis  and  liabilities  as  respeds'sur-  kee,  18  Wis.  63,  and  resting  on  doubt- 

face-^mter  of  the  owners  of  higher  and  ful    grounds.      See    also    Nevins    v. 

lower  city  lots,  as  between  themselves,  Peoria,  41  111.  502,  503,  and  Aurora  v, 

Vanderwiele  v.  Taylor,  65  N.  Y.  341;  Reed.  57  Bl.  29;   Edwards  v.  Peoria, 

Bentz  t;.  Armstrong,  8  Watts  &  S.  40.  66  111.  App.  68;    Stocker  v,  Nemaha 
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have  been  practicable,  in  the  judidal  judgment,  to  have  prevented 
it  by  the  construction  of  tunnels,  openings,  or  drains;  but  upon 
the  last  point  the  cases  are  conflicting.^ 

§  1738  (1044).    Same  Subject.  —  In  Missouri  the  question  dis- 
tinctly arose,  whether  a  municipal  corporation  in  grading  a  street 

County  rNeb.)tp3  N.  W.  Rep.  721;  done  properly.  But  who  is  to  judge 
O'Donnell  v.  White,  23  R.  1.  318;  whether  it  would  have  been  practi- 
Cooper  V,  Dallas.  83  Tex.  239;  Mc-  cable  to  have  provided  for  the  dnunage 
Henry  v.  Parkersourg.  66  W.  Va.  533.  of  the  lots  in  middng  the  improvement. 
The  case  of  Hoyt  v.  Hudson,  27  Wis.  —  the  city  authorities,  as  m^ntainea 
656,  holds,  in  a  carefuUy  prepared  in  the  New  York  cases,  or  the  judicial 
opinion  by  Dixon^  C.  J.,  reviewing  and  tribunals?  Nevins  v.  Peoria,  approved 
classifying  the  cases,  that  where  the  in  Bloomington  v.  Brokaw,  77  lU.  194; 
passage  of  surface-water  through  a  Jacksonville  v.  I.<ambert,  62  Bl.  519; 
ravine  or  otherwise  is  obstructed  by  Dixon  v.  Baker,  65  lU.  518.  See  Brine 
the  corporation  in  the  exercise  of  its  v.  Great  Western  Ry.  Co.,  2  B.  ^  S. 
power  to  grade  and  improve  streeto,  402;  ewpra^  §§  1675,  note,  1734;  Brown 
the  adjacent  landowner,  injured  in  v.  Samia,  11  Up.  Can.  Q.  B.  87;  supra, 
consequence,  has  no  action  against  §  1675,  note;  Perdue  v.  Chinguacousy 
the  municipality.  And  such  is  un-  Corp.,  25  Up.  Can.  Q.  B.  61;  Harper 
doubtedly  the  correct  general  rule,  p.  Milwaukee,  30  Wis.  365;  Hoyt  v. 
though  it  is  suggested  that  there  may  Hudson,  27  Wis.  656;  in/ra,  §  1739. 
be  an  exception  in  the  case  of  a  hilly  The  doctrine  of  the  courts  contrary 
region  drained  throu^  a  narrow  gorge,  to  that  stated  in  the  text  b  that  where 
Bowlsby  p.Spear,  31  N.  J.  L.351;  Hoyt  by  raising  the  grade  of  a  street  (see 
p.  Hudson,  supra.  But  this  could  at  ante,  §§  1676  et  seq.,  1733)  the  existing 
most,  it  is  believed,  make  it  the  duty  drainage  is  destroyed,  and  property 
of  the  corporation  to  provide,  if  prac-  adjoining  is  damaged  by  the  ooUee- 
ticable,  a  culvert.  tion  of  surface-water  caused  thereby, 

^  Wilson  V.  New  York,  1  Denio  the  city,  being  bound  to  provide  a 
(N.  Y.),  595,  is  the  leading  case  hold-  temporary  escape  for  the  water,  is  not 
ing  this  doctrine.  It  is  expressly  relieved  by  tne  construction  of  a 
approved  by  Dento,  C.  J.,  in  Mills  p.  culvert  which  at  once  became  stopped 
Brooklyn,  32  N.  Y.  489,  who  says  that  up.  Wilber  p.  Ft.  Dodge,  120  Iowa, 
it  has  always  been  referred  to  (m  that  555;  Ross  p.  Clinton,  46  Iowa,  606, 
State)  as  an  accurate  exposition  of  approving  Cotes  p.  Davenport,  9  Iowa, 
the  law;  distinguished,  Seifert  p.  227:  Damotir  p.  Lyons,  44  Iowa,  276; 
Brooklyn,  101  N.  Y.  136;  Gould  p.  Wallace  p.  Muscatme,  49  G.  Greene, 
Booth,  66  N.  Y.  62,  65;  s.  p.  Clark  373;  Aurora  p.  Gillett,  56  Dl.  132; 
p.  Wilmington,  5  Harring.  (Del.)  243;  Aurora  p.  Reed,  57  111.  29,  30;  Elgin 
Baxter  v.  Providence,  12  R.  I.  310,  p.  Kimball,  90  Bl.  356;  Pekin  r. 
approving  text;  Avondale  p.  McFar-  Brereton,  67  Dl.  477;  PumpeUy  r. 
land,  101  Ala.  381;  supra,  §  1677.  Green  Bay  &  Miss.  Canal  Co.,  13 
Contra,  Cotes  p.  Davenport,  9  Iowa,  Wall.  (U.  S.)  166;  RadclifTs  Ex.  r. 
227.  Approved,  Templin  v.  Iowa  City,  Brooklyn,  4  N.  Y.  195;  Hay  p.  Cohoes 
14  Iowa,  59;  Weeks  v.  Milwaukee,  County,  2  N.  Y.  159;  Pettigrew  c. 
10  Wis.  242,  cited  in  preceding  note:  EvansviUe,  25  Wis.  223;  Peldn  c. 
Nevins  v.  Peoria,  41  111.  502  (noted  W^inkle,  77  Dl.  56;  Shawneetown  r. 
antSy  §§  1677,  note,  1730,  note),  where  Mason,  82  Bl.  337;  Macon  p.  Dannen- 
Laujrencey  J.,  disapproves  of  Wilson  berg,  113  Ga.  1111;  ante,  §§  167b  et 
V.  New  York,  supra,  but  admits  that  seq.  The  oonfunon  ariang  from  the 
the  rule  there  declared  has  been  quite  inaccurate  use  of  the  term  "judicial." 
generally  adopted.  Meares  p.  Wil-  as  applied  to  the  le^^tive  or  dis- 
mington,  9  Ired.  L.  73,  82,  also  dis-  cretionary  duties  of  corporate  bodies, 
approves  of  Wilson  v.  New  York,  on  is  pointed  out  by  CamTMl,  J.,  in 
the  ground  that  it  overlooks  the  implied  People  p.  Bennett,  29  Midi.  451. 
condition   that  the  work  should  be 
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which  was  higher  than  the  adjoining  property  was  bound  to  keep  a 
drain  or  ditch  open  while  the  work  was  in  progress,  so  as  to  prevent 
the  surface-^ater  on  the  street  from  flomng  upon  the  adjoining  inv- 
proved  property,  if  this  could  be  done  by  ordinary  care  on  the  part 
of  the  city  and  at  a  reasonable  expense;  and  it  was  decided  that  the 
corporation  owed  no  such  duty  to  the  abutting  proprietor;  that  it 
was  the  duty  of  such  proprietor  to  protect  himself.* 

§  1739  (1046).  Non-action.  Defective  Drains  and  Sewers.  —  Since 
the  duty  on  the  part  of  a  municipality  of  providing  drainage  for 
surface-water  or  constructing  sewers  is  in  its  nature  judicial  or  quasi- 
judicial,  or,  more  accurately  speaking,  legislative,  requiring  the  exer- 
cise of  judgment  as  to  the  time  when  and  the  mode  in  which  it 
shall  be  undertaken,  the  claims  of  respective  localities  as  to  order 
of  commencement  when  it  cannot  all  be  effected  at  once,  and  the 
best  plan  which  the  means  at  the  disposal  of  the  corporation  ren- 
ders it  practicable  to  adopt,  it  follows,  upon  legal  principles,  that 
the  corporation  is  not  liable  to  a  civil  action  for  wholly  failing  to 
provide  drainage  or  sewerage,^  nor,  probably,  for  any  d^ect  or  ward 

1  Imler  c;.  Springfield,  55  Mo.  119.  v,  Challiss,  9  Kan.  603,  overruling 
The  court  in  this  case  reafl&rm  St.  Leavenworth  v.  Casey,  McCahon  (Kan. 
Louis  V.  Gumo,  12  Mo.  414,  approve  Ter.),  124;  Hession  f.  Wilmington, 
of  Wilson  V,  New  York,  1  Denio,  505,  1  Marv.  (Del.)  122;  Chicago  v.  Rustin, 
and  of  the  statement  of  the  law  in  99111.  App.  47;Montirellof;.  Fox,3Ind. 
the  text  (§§  1734,  1736),  and  dis-  App.  481;  Bulger  v.  Eden,  82  Me.  352: 
approve  New  York  v.  Furze,  3  Hill  Attwoodv.  Bangor,  83  Me.  582;  Atwooa 
{K.  Y.),  612-  Stewart  v,  Clinton,  v,  Biddeford,  99  Me.  78;  St.  Paul  &  D. 
79  Mo.  603.  The  prior  cases  in  Mis-  R.  Co.  t;.  Duluth,  56  Minn.  494; 
Bouri  arc  reviewed  m  Rychhcki  v.  St.  Woods  v,  Kansas,  58  Mo.  App.  272; 
Ix)uis,  98  Mo.  497,  noted  supra,  §  1736,  White  v,  Buffalo,  131  N.  Y.  App.  Div. 
note.  Shearm.  &  Red.  Neg.  (4th  ed.)  631;  Ebbetts  v.  New  York,  111  N.Y. 
§  283,  and  note.  App.  Div.  364;   Chattanooga  v,  Reid, 

p  Text  quoted  as  "the  best  state-  103  Tenn.  616;  McCarthy  v.  Syracuse, 
ment  of  the  rule,"  Knostman  &  P.  46  N.  Y.  194;  St.  Albans  v.  Noble,  56 
Furniture  Co.  v.  Davenport,  99  Iowa,  Vt.  525;  Henderson  v,  Minneapolis, 
589.     Text  cited  in  Finley  v.  Kendall-  32  Minn.  319. 

ville  (Ind.  App.),  90  N.  E.  Rep.  1036;  For  failure  of  a  local  board  to  per- 
Buckley  v.  New  Bedford,  155  Mass.  form  the  mandatory  duty  under  an  Act 
64;  Robinson  v.  Danville,  101  Va.  of  Parliament  to  cause  to  be  made  such 
213;  Jordan  v.  Benwood,  42  W.  Va.  sewers  as  may  be  necessary  for  effectu- 
312;  Mills  v.  Brooklyn,  32  N.  Y.  489;  ally  draining  their  district,  and  to 
8.  c.  5  Am.  Law  Reg.  (n.  s.)  33,  with  cause  all  sewers  to  be  kept  so  as  not 
note  of  Mr.  (now  Chief  Justice)  to  be  a  nuisance  injurious  to  health. 
Mitchell ;  Wilson  v.  New  York,  1  etc.,  the  remedy  for  nonroction  was  held 
Dcnio  (N.  Y.),  595;  supra,  §§  1626,  Ui  he  by  mandamus  arid  riot  irijurictUm, 
1630,  note;  these  cases  distinguished,  mandatory,  or  otherwise.  It  was  ad- 
Seifert  v,  Brooklyn,  101  N.  Y.  136,  mitted,  however,  that  if  the  board  by 
noted  ante,  §  1625,  note.  Child  p.  any  act  caused  a  nuisance  which,  inde- 
Boston,  4  Allen  (Mass.),  41,  52;  Can*  pendently  of  statute,  would  give  a 
V.  Northern  Liberties,  35  Pa.  St.  324;  cause  of  action  to  any  person,  they 
Montgomery  Council  v.  Gilmer,  33  would  be  liable  in  dainages,  or  might 
Ala.  116;  s.  c.  26  Ala.  665;  Atchison  be   restrained   by   injunction,    unless 
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of  efficiency  in  the  plan  or  sewerage  or  drainage  adopted;  ^  nor^ 
according  to  the  prevailing  view»  for  the  insufficient  size  or  toant  cf 

the  board  could  justify  the  act  under  Robinson  v,  Everett,  191  Mass.  587; 
the  powers  gpiven  to  it  bv  the  statute.  Whitten  r.  Haverhill,  204  Mass.  95; 
Glossop  V.  Heston  &  I.  Local  Bd.,  Harrington  p.  Woodbridge,  70  N.  J. 
L.  R.  12  Ch.  Div.  102:  s.  p.  Attorney-  L.  28:  Hughes  v.  Auburn,  161  N.  Y. 
General  v.  Dorking  Union,  L.  R.  20  96;  Uppington  v.  New  York,  41  N.  Y. 
Ch.  Div.  595,  distinguished:  Charles  App.  I>iv.  370:  Garratt  p.  Canandai- 
p.  Finchley  Local  Bd.,  L.  R.  23  Ch.  gua,  16  N.  Y.  Supp.  717:  s.  c.  61  Hun, 
Div.  767:  Attorney-General  v.  Acton  623;  Schreiber  r.  New  York,  11  N.  Y. 
Local  Bd.,  L.  R.  22  Ch.  Div.  221.  Misc.  551;  Siegfried  p.  South  Beth- 
Bill  in  equity  by  property  owner  lehem,  27  Pa.  Super.  Ct.  456;  Sullivan 
against  municipalitv  sustiuned.  Morse  v.  Pittsburg.  5  Pa.  Super.  Ct.  357; 
p.  Worcester,  139  AJass.  389.  ''Sewer"  Willett  p.  St.  Albans,  69  Vt.  330; 
and  "drains,"  distinguished  bv  Act  of  Hart  p.  Neilsville,  125  Wis.  546;  Pedc 
Parliament,  construed  in  Bateman  p.  Baraboo,  141  Wis.  ^:  122  N.  W.  Rep. 
p.  Poplar  Dist.  Bd.  of  W.,  L.  R.  33  740.  But  see  New  Albany  p.  Ray,  3 
Ch.  Div,  360.  "Sewage  works"  de-  Ind.  App.  321;  Louisville  p.  Norns,  111 
fined.  Wimbledon  Local  Bd.  p.  Croy-  K^.  903.  The  admirable  opinion  of 
don  R.  S.  A.,  L.  R.  32  Ch.  Div.  421.  Mr.  Justice  Hoar  in  Child  p.  Boston, 


Executive  officers  of  a  city  have  no  4  Allen  (Mass.),  41,  51,  illustrates 
authority  to  convert  a  private  drain  several  phases  of  the  question  of  cor- 
into  a  public  sewer,  or  to  bind  the  city  porate  liability.  "  Upon  mature  delib- 
bv  promises  in  relation  thereto;  and  eration  we  are  all  of  opinion  that  the 
although  the  city  acquires  property  on  defendants  (the  city  of  Boston)  are 
which  a  private  drain  exists,  this,  not  responsible  for  any  defect  or  want 
without  more,  does  not  make  the  of  efficiency  in  the  plan  of  drainage 
drain  a  public  sewer  so  as  to  impose  adopted."  Shearm.  a  Red.  Neg.  (4th 
upon  the  city  the  duty  to  remove  ed.)  §  274.  In  Child  p.  Boston,  just 
obstructions  therein  for  the  benefit  of  cited,  the  plaintiff's  property  was 
a  licensee.  Kosmak  p.  New  York,  repeatedly  flooded  by  the  failure  of 
117  N.  Y.  361.  Where  an  ordinance  the  city  of  Boston  to  extend  the  waste 
colled  for  the  construction  of  a  dry  weir,  part  of  its  sewer  system  (which 
retaining  wall  along  a  street  the  grade  weir  originally  emptied  into  the  basin 
of  which  had  been  raised,  but  granted  of  the  Back  Bay),  through  new-made 
to  the  owners  of  abutting  property  land,  so  as  to  keep  an  open  place  of 
the  privilege  of  having  the  wall  in  discharge  into  the  basin  (the  city  hav- 
front  of  their  property  built  of  masonry  ing  the  power  to  extend  it,  and  notice 
at  their  expense,  an  owner  who  refused  of  the  injury).  It  was  held  the  plain- 
to  avail  hersell  of  the  privilege  was  tiff  was  entitled  to  recover,  on  the 
held  to  have  no  action  against  the  city  ground,  as  the  court  placed  it,  that 
for  damages  caused  by  the  escape  of  the  fault  was  not  in  the  ptaUf  but  in 
water  through  the  dry  wall  upon  her  the  negligent  failure  of  the  city  to 
land.  Watson  v.  Kingston,  114  N.  Y.  construct  the  sewer  according  to  the 
88.    ^nte,  §§  1482,  1493.  plan,  which  contemplated  that  the  weir 

^  Same  cases;  Johnston  p.  District  should  be  extended  and  kept  open  to 
of  Columbia.  118  U.  S.  19;  Child  v.  the  edge  of  the  upland  as  changes  on 
Boston,  4  Allen  (Mass.),  41,  cited  the  shore  mi^t,  from  time  to  time; 
iw/ra,  §§  1741  et  seq.^  which  was  three  reouire.  In  Johnston  p.  District  of 
times  argued.  District  of  Columbia  Columbia,  above  cited,  the  plskintifTs 
p.  Cropley,  23  App.  D.  C.  232;  De  lot  was  overflowed  with  sewer  water. 
Baker  p.  Southern  Cal.  R.  Co.,  106  The  ground  of  complaint  was  that  the 
Cal.  257;  Aicher  v.  Denver,  10  Colo,  city  had  "knowingly  constructed  wid 
413;  Wilson  p.  Waterbury,  73  Conn,  continu^  upon  an  unreasonable  and 
416;  Chicago  p.  Norton  Milling  Co.,  defective  plan  a  sewer  of  inadeouate 
196  III.  580;  Knostman  &  P.  F.  Co.  capacity  tor  its  purpose."  Evidence 
p.  Davenport,  99  Iowa,  589:  Hume  p.  to  show  that  the  sewer  was  insufficient 
Des  Moines  (Iowa),  125  N.  W.  Rep.  in  case  of  a  freshet  or  great  fall  of 
846;  King  p.  Kansas  City,  58  Kan.  rain,  when  it  was  avowecUy  offered  to 
334;  Keeley  p.  Portland,  100  Me.  260;  show  that  "the  plan  on  which  sewer 
Manning  v.  Springfield,  184  Mass.  245;  had  been  constructed  by  the  defend* 
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capacity  cf  gutters  or  drains,  for  the  purpose  intended,  that  is,  for 
carrying  off  surface-water,  particularly  if  the  adjoining  property  is 
not  in  any  worse  position  than  if  no  gutters  or  drains  whatever  had 
been  constructed.^    So  the  text  substantially  stood  in  the  previous 

ant  had  not  been  judiciously  selected/'  infrafi  1745.  Cooley  on  Torts,  chap, 
was  held  to  be  incompetent  and  im-  xix.  Where  municipal  authorities  have 
material.  This  was  the  only  point  adopted  a  plan  for  a  sewer  in  good 
in  ludgment.  The  opinion  refers  to  faith  and  within  their  authority^  the 
Child  V,  Boston,  4  Allen  (Mass.),  41,  courts  will  not  interfere  with  it  by 
and  Mills  t^.  Brooklyn,  32  N.  Y.  489,  injunction,  if  injury  from  it  is  doubt- 
and  approves,  arguendo,  the  principles  ful,  eventual,  or  contingent.  Morgan 
there  laid  down.  Criticall]^  consid-  v.  Binghampton,  102  N.  Y.  500. 
ered,  the  case  is  not,  as  we  view  it,  an  In /rufiana  a  ''mumcipal  corporation 
authority  for  or  against  the  proposi-  is  responsible  for  negligence  in  devising 
tion  that  a  city  may  be  liable  for  the  plan  of  a  sewer,  as  well  as  for  negli- 
negligence  in  continuing  a  sewer  which  gonce  in  carrying  the  plan  into  execu- 
creates  a  nuisance  upon  the  adjacent  tion,  but  it  is  not  responsible  for  mere 
or  connected  property,  because  its  size  errors  of  judgment.  If  tlie  inadequacy 
is  inadequate  tor  its  regular  and  in  the  size  of  a  sewer  is  owing  to  the 
normal  requirements.  Merrifield  p.  omission  to  exercise  ordinary  skill  and 
Worcester,  110  Mass.  216;  Daniels  v,  care  in  planning  and  performing  the 
Denver,  2  Colo.  669;  Horton  v.  Nash-  work,  the  municipal  corporation  is 
ville,  4  Lea  (Tenn.),  47;  Herring  v,  liable;  but  if  the  inadequacy  of  the 
District  of  Columbia,  2  Mackey,  87;  sewer  is  attributable  to  a  mere  error 
Bannagan  v.  District  of  Columbia,  of  judgment,  there  is  no  liability.'' 
76.285;  Johnston  V.  District  of  Colum-  Elliott,  J.,  in  Rice  v.  Evaasvillc,  108 
bia,  1  Mackey,  427;  Savannah  v,  Ind.  7;  citi?ig  North  Vernon  v.  Vocgler, 
Spears,  66  Ga.  304;  Wicks  v.  DeWitt,  ia3  Ind.  314;  Crawfordsvillo  v.  Bond, 
54  Iowa,  130;  Brewster  v,  Davenport,  96  Ind.  236;  Evansvillc  v.  Decker,  84 
51  Iowa,  427;  Smith  v.  Gould,  61  Ind.  325;  Cummins  t*.  Seymour,  79 
Wis.  31.  The  corporation  is  not  Ind.  491;  W^eis  v.  Madison,  75  Ind. 
responsible  for  any  error  or  want  of  241;  Indianapolis  v.  HufTer,  30  Ind. 
judgment  upon  which  its  system  of  235.  The  same  judge  in  a  later  case, 
drainafse  was  devised.  Per  Denio,  where  he  learnedly  reviews  the  authori- 
C.  J.,  in  Mills  v,  Brooklyn,  32  N.  Y.  ties,  said:  "While  our  cases  have  always 
489,  who  distinguishes  such  a  case  held  that  municipal  corporations  are 
from  one  where  there  is  a  want  of  liable  for  negligence  in  devising  a  plan. 
skill  in  constructing  the  work  when  they  have  from  first  to  last  declared 
entered  upon.  McCarthy  v,  Syracuse,  that  there  is  no  liability  unless  there 
46  N.  Y.  194.  These  cases  and  others  is  negligence."  Terre  Haute  v.  Hud- 
in  New  York  are  reviewed,  explained,  nut,  112  Ind.  542.  It  remains  to  be 
and  distinguished  by  Rngcr,  C.  J.,  in  seen  how  far  the  proposition  that 
Seifert  v.  Brooklyn,  101  N.  Y.  136.  actionable  negligence  can  be  predi- 
See  supra,  §  1675,  note;  infra,  §§  1741  cated  in  respect  of  devising  a  plan  of 
et  seq.  Text  approved  by  Waaner,  J.,  sewers,  irrespective  of  negligence  in 
Thurston  v,  St.  Joseph,  51  Mo.  510,  maintaining  a  plan  demonstrated  to 
519;  Saxton  v.  St.  Joseph,  60  Mo.  153;  be  insufficient,  will  be  accepted  else- 
Foster  V,  St.  Louis,  71  Mo.  157.  where.  See  and  compare  §§  1740- 
A  sewer  which  is  so  constructed  that,  1746,  infra;  Shearm.  &.  Red.  Neg. 
during  VQ\Tia,\tthroxD8  filth  upon  private  (4th  ed.)  §§  262,  273,  274,  as  to  lii^ 
property,  is  a  nuisance  for  maintaining  bility  for  sewers  defectively  planned, 
which  a  city  is  liable  in  damages  to  City  held  not  liable  for  damage  due 
the  lot-owner.  Reid  r.  Atlanta,  73  to  defective  sewer  construct«i  and 
Ga.  523;  Smith  v.  Atlanta,  75  Ga.  110;  conducted  by  a  private  corporation 
Toledo  V,  Lewis,  17  Ohio  Cir.  Ct.  588.  under  contract  with  the  city.  Thomp- 
Damage  mcludes  injury  to  the  health  son  v.  Winona  (Miss.),  51  So.  Rep. 
of  the  owner's  family  as  well  as  the   129. 

diminution  of  the  market  value  of  '  Same  authorities,  particularly 
the  land.  Kellogg  v.  Kirksville,  132  Mills  r.  Brooklyn,  32  N.  Y.  489,  which 
Mo.  App.  519.    Supra,  §  1735,  note;  is  the  leading  case  on  this  point.    Hero 
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editions.  We  now  add  that  the  later  cases  tend  strongly  to  estab- 
lish, and  may,  we  think,  be  said  to  establish,  and  in  our  judgment 

the  pluntifiPa  lot  was  below  the  level  (constructed  for  dnunage  purposes), 
of  the  streets;  the  city  built  tempo-  which  were  sufficient  when  constructed, 
rary  drains  and  sewers;  but  these  but  which  have  ceased  to  be  so  in 
proved  to  be  insufficient  in  size  "to  consequence  of  the  greater  extent  of 
carry  off  the  surface-water  from  the  territory  since  graded  and  built  upon, 
plaintiff's  lot  and  house,  which  came  Same  principle.  Grant  v.  EIrie,  69  Pa. 
down  in  rain-storms,"  and  they  were  420;  Fair  v.  Philadelphia,  88  Pa.  309. 
several  times  inundated  with  surface-  Text  cited  and  followed,  Daniels  r. 
water.  The  sewer  as  laid  operated  to  Denver,  2  Colo.  669;  Denver  r. 
relieve  the  plaintiff's  lot;  but  it  was  Capelli,  4  Colo.  25;  Bannagan  r.  Dis- 
not  adequate,  and  it  was  ''in  no  worse  trict  of  Columbia,  2  Mackey,  285. 
condition  than  it  would  have  been  if  See  also  Ranlett  v,  Lowell,  126  Mass. 
no  sewer  at  bH  had  been  constructed."  431;  Steinmeyer  p.  St.  Louis,  3  Mo. 
The  court  held  that  the  citv  was  not  App.  256.  But  see  and  compare  on 
liable*  and  the  reason  was  ^'that  city  this  point,  Seifert  v,  Brookl>'n,  101 
would  not  have  been  liable  if  it  had  N.  Y.  136;  Fleming  p.  Manchester, 
done  nothing,  and  is  of  course  not  44  L.  T.  (n.  s.)  517;  Garrett  v.  Win- 
liable  for  the  insufficient  character  of  terich  (Ind.  App.),  89  N.  £.  Rep. 
the  work,  which  was  constructed  .  .  .  161;  Thompson  v,  Winona  (Mis8.)t 
to  discharge  all  the  water  which  it  was  51  So.  Rep.  129.  Li  Americus  r. 
intended  to  carry  off."  New  York  cases  Eldridge,  64  Ga.  524,  the  court  do- 
reviewed,  10  Aib.  L.  J.  401,  and  by  cided  that  an  adjacent  property 
RiigeTf  C.  J.,  in  Seifert  v.  Brooklyn,  101  owner  was  not  erUiUed  to  an  injunction 
N.  Y.  136.  See  also  Barry  v.  Lowell,  to  prevent  the  construction  of  a  sewer 
8  Allen,  127,  distinguished  from  Child  bv  the  city,  on  the  ground  that  as 
V.  Boston,  4  Allen  (Mass.),  41,  supra;  planned  it  was  too  sn^l,  and  threat- 
Hession  v.  Wilmington  (Del.),  27  ened,  when  completed,  to  flood  his 
Atl.  Rep.  830;  Louisville  v.  Kni^ton  lot.  A  person  cannot  recover  damages 
(Ky.),  100  S.  W.  Rep.  228;  Coch-  from  a  city  for  a  nuisance  caused  bv 
rane  v.  Maiden,  152  Mass.  365:  Fewell  a  sewer  which  was  built  by  himself, 
p.  Meridian,  90  Miss.  380:  Gulath  p.  or  jointly  by  himself  and  others,  on 
St.  Louis,  179  Mo.  38;  Bealafeld  p.  the  ground  that  the  city  had  acqui- 
Verona,  188  Pa.  St.  627;  Pressman  p.  esced  in  its  construction.  Richards  p.  ' 
Dickson  City,  13  Pa.  Super.  Ct.  236.  Waupun,  59  Wis.  45.  See  also  Le- 
But  see  Chicw>  i'.  Rustin,  99  Bl.  App.  vasseur  p.  Berlin  (N.  H.),  71  Atl.  Rep. 
47;  Flan;  p.  Worcester,  13  Gray,  601;  628. 

note  to  Mills  p.  Brooklyn,  32  N.  Y.  A  municipal  corporation,  it  has 
489;  B.  c.  5  Am.  Law  Reg.  (n.  s.)  33,  been  observed,  would  act  judiciously 
44;  Watson  p.  Kingston,  114  N.  Y.  in  insisting  on  having  drains  made 
88  (establishing  grade  and  adopting  under  the  direction  of  their  officers 
plans  for  improving  a  street),  follow-  and  by  their  own  workmen  and  con- 
ing Urquhart  p.  Ogdensburg,  91  N.  Y.  tractors,  instead  of  the  private  pro- 
67,  ana  holding  city  not  to  be  liable;  prietors;  for  it  would  not  do  to  aUow 
Atchison  p.  Challiss,  9  Kan.  603;  all  persons  to  break  into  a  main  sewer 
Dermont  p.  Detroit,  4  Mich.  435;  and  make  drains  at  their  discretion. 
Judge  p.  Meriden,  38  Conn.  90  (note  Besides  the  inconvenience,  the  h^th 
dissent  ofthe  Chief  Justice);  McCarthy  of  the  community  would  suffer  from 
p.  Syracuse,  46  N.  Y.  194;  a.  p.  Van  such  a  course,  for  the  nuisance  occa- 
Pelt  p.  Davenport,  42  Iowa,  308;  ante,  sioned  by  defective  drainage  may 
I  1731,  note,  where  this  case  is  re-  often  give  rise  to  a  widespread  evil, 
ferred  to;  Rozell  p.  Anderson,  91  Ind.  injuring  many  more  than  the  peisona 
591;  German  Theol.  School  p.  Du-  on  whose  premises  the  cause  of  the 
buque,  64  Iowa,  736;  Wright  p.  Wil-  nuisance  exists.  It  seems  a  necessary 
mington,  92  N.  Car.  156;  Collins  p.  policy,  therefore,  for  such  a  corpora- 
Philadelphia.  93  Pa.  272.  In  Carr  p.  tion  to  keep  the  matter  in  its  own 
Northern  Liberties,  35  Pa.  324^  it  was  hands.  But  then,  if  the  corporation 
held  that  a  mimicipal  corporation  was  does  for  such  good  purposes  prevent 
not  liable  for  neglecting  to  provide  a  proprietors  from  making  the  dndns 
sufficient  number  of  inlets  to  its  sewers  they  require,  and  oblige  them  to  have 
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rightly  to  establish,  that  a  city  may  be  liable  on  the  ground  of 
negligence  in  respect  of  public  sewers,  solely  constructed  and  con- 
trolled by  it,  where  by  reason  of  their  insufficient  size,  clearly 
demonstrated  by  experience,  they  result  under  ordinary  conditions 
in  overflowing  the  private  property  of  adjoining  or  connecting 
owners  with  sewage,  and  that  the  principle  of  exemption  from 
liability  for  defect  or  want  of  efficiency  of  plan  does  not,  as  more 
fully  stated  below  (§§  1745, 1746),  extend  to  such  a  case.^ 

§  1740  (1047).  Same  Subject.  —  It  is,  perhaps,  impossible  to 
reconcile  all  of  the  cases  on  this  subject,  and  courts  of  the  highest 
respectability  have  held  that  if  the  sewer,  whatever  its  plan,  is  so  con- 
structed by  the  municipal  authorities  as  to  cause  a  positive  and 
direct  invasion  of  the  plaintiflf's  private  property,  as  by  collecting 
and  throwing  upon  it,  to  his  damage,  water  or  sewage  which  would 
not  otherwise  have  flowed  or  found  its  way  there,  the  corporation 
is  liable.^    This  exception  to  the  general  doctrine,  when  properly 

them  done  by  the  corporation  en^-  assesB   cost  thereof  under  Canadian 

neer  and  contractors,  it  is  manifestly  Mimicipal  Act,  McCutchen,  In  re,  22 

just  and  necessary  that  the  corpora-  Up.  Can.  Q.  B.  613;  Morse  t;.  Haynes, 

tion  should  see  that  the  work  is  done  76.  107. 

as  it  ought  to  be.    Reeves  v.  Toronto,  ^  See  cases  cited  in  notes  to  this 

21  Up.  Can.  Q.  B.  157,  160;    Harris,  section;  also  §§  1740,  1745,  and  notes; 

Mun.   Man.    (5th  ed.)   439;    Biggar,  Shearm.  <fe  Red.  Neg.  (4th  ed.)  §§  273- 

Munic.    Man.    (Canada,    1900)    645.  275,  287.    Amdt  v,  CuUman,  132  Ala. 

See  od,  the  general  subiect,  Stainton  p.  540. 

Metropohtan  Bd.  of  Works,  23  Beav.  '  Ashley  p.  Port  Huron,  35  Mich. 

225;  3  Jur.  n.  s.  257;  Cator  v.  Lewi&-  296;  s.  c.  24  Am.  Rep.  552,  and  note, 

ham,  5  B.  &  S.  115;   Darby  v.  Crow-  where  the  cases  are  reviewed  and  the 

land,  38  Up.  Can.  Q.  B.  338;  Coghlan  subject    instructively    examined    by 

V.  Ottawa,  1  App.  (Can.)  R.  54.   Where  Cooley,  C.  J.    The  facts  are  not  very 

a  drain  was  so  unskilfully  constructed  fully  stated,  but  the  case  appears  to 

by  the  corporation  contractors  as  not  be  one  where  by  means  of  a  sewer  cut 

to  carrv  on  water,  but  to  cany  filth  by  the  city,  water  in  increased  quanti- 

from  tne  main  sewer  into  plamtifP's  ties    was    collected,    and    discharged 

cellar,  which  for  months  he  had  en-  upon  private  property.    In  such  cases, 

dured,  it  was  held  that  he  was  entitled  the  mimicipal  liability  would  appear 

to  sue  the  corporation  for  the  recovery  to  be  much  more  clear  than  for  lii^ 

of  substantial  damages^  though  no  by-  bility  for  surface-water  set  back  on 

law  for  the  making  ot  the  drain  was  private  property  below  the  level  of 

proved.     Reeves  v.  Toronto,  21  Up.  the  street  solely  by  reason  of  culvert 

Can.  Q.  B.  160.     So  if,  in  the  con-  or  drains  built  according  to  the  plan 

struction  of  a  drain  by  corporation  adopted  by  the   councu,   but  wnich 

contractors.    Quantities    of    earth    be  proved  to  oe  of  insufficient  capacity, 

thrown  up  and  permitted  to  continue.  Cooley^  C.  J.,  seems  to  admit  that  the 

so  that,  in  times  of  rain,  mud  ana  iudgment  is  in  conflict  with  Wilson  v, 

water  were  driven  on  plidntiiT's  mes-  New   York,    1    Denio    (N.    Y.),    595 

suage,  he  was  held  entitled  to  sue  the  (fwpra,  §  1735,  note):   but  when  the 

corporation  for  damages.     Farrell  r.  facts  are  regarded,  tnis  would  seem 

London,  12  Up.  Can.  Q.  B.  343,  347.  not  necessaruy  to  be  so.    The  case  of 

See  also  Perdue  v.  Chinguacousy  Corp.,  Seifert  p.  Brooklyn,   101  N.  Y.  136, 

25  Up.  Can.  Q.  B.  61;   vast,  §  1741.  holds  the  city  liable  in  cases  falling 

As  to  power  to  compel  ondnage  and  within  the  pnnciple  stated  in  the  text. 
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limited  and  applied,  seems  to  be  fomided  on  sound  principles^  and 
will  have  a  salutary  effect  in  inducing  care  on  the  part  of  the  munid- 
pality  to  prevent  such  injuries  to  private  property,  and  will  operate 
justly  in  giving  redress  to  the  sufferer  if  such  injuries  are  inflicted. 
Accordingly,  although  a  municipality  having  the  power  to  con- 
struct drains  and  sewers  may  lawfully  cause  them  to  be  built  so 
as  to  discharge  their  refuse  matter  into  the  sea,  or  natural  stream 
of  water,  yet  this  right  must  be  so  exercised  as  not  to  create  a  nui- 
sance public  or  private.  If  a  public  nuisance  b  created,  the  public 
has  a  remedy  by  a  public  prosecution;  and  any  individual  who 
suffers  special  injury  therefrom  may  recover  therefor  in  a  dvil  ac^ 
tion.  If,  therefore,  deposits  from  sewers  constructed  by  a  dty 
cause  a  peculiar  injury  to  the  owner  of  a  ndiarf  or  dock,  by  pre- 
venting or  materially  interfering  with  the  approach  of  vessels  and 
the  accustomed  and  lawful  use  of  the  wharf  or  dock,  the  dty  is 
liable  to  the  latter  in  damages.^ 

Post,  §  1745,  note.  Text  quoted  and  48.  Cooley  on  Torts,  chap,  nx.;  ante, 
approved,  Little  v.  Lenoir,  151  N.  Car.  §§  1737,  note,  1735,  note,  1739,  ana 
415;  Chalkley  v.  Richmond,  88  Va.  note,  1741,  note.  That  the  defects 
402.  Text  cited  and  smplied,  Tate  9.  which  cause  damage  are  a  part  of  a 
St.  Paul,  56  Minn.  527;  Buckley  v.  general  plan  of  construction  of  sewers 
New  Bedford,  155  Mass.  64;  May-  as  adopted  by  a  dty,  constitutes  no 
rant  v,  Columbia,  77  S.  Car.  281.  See  defence  to  an  action  for  damages 
slLbo  Pumpelly  v.  Green  Bay  &  Miss,  caused  by  an  overflow.  See  Lehn  v. 
Canal  Co.,  13  Wall.  (U.  S.)  166,  168,  San  Francisco,  66  Cal.  76;  Taylor  r. 
181 ;  ante,  §  1679,  note;  Amdt  v,  CuU-  Austin,  32  Minn.  247.  City  held  not 
man,  132  Ala.  540;  Wilson  v,  Boise  liable  for  backing  up  of  sewer  or 
City,  6  Idaho,  391;  Nevins  v,  Peoria,  flooding  of  private  property  during 
41  III.  502;  Keithsburg  r.  Simpson,  extraordinary  or  excessive  rainfalls. 
70  111.  App.  467;  Effingham  9.  Surrells,  Hohhausen  v.  New  Yoric,  116  N.  Y. 
77  Dl.  App.  460;  Weis  v.  Madison,  75  App.  Div.  812. 

Ind.  241;  Evansville  v.  Decker,  84  flooding  lands  by  iiegled  to  keep 
Ind.  325,  and  cases;  North  Vernon  v.  sewer  in  repair  clearly  imposes  a  liar 
Voegler,  89  Ind.  77;  Patoka  v.  Hop-  bility  on  the  corporation.  See  Barton 
kins,  131  Ind.  142;  Valparaiso  v.  v,  Syracuse,  36  N.  Y.  54,  and  cases 
Kyes,  30  Ind.  App.  447:  Garrett  v.  cited  infra,  §  1741,  note;  Nims  r. 
Winterich  (Ind.  App.),  84  N.  E.  Rep.  Troy,  59  N.  Y.  500;  Gihnan  v.  Laconia, 
1006;  Louisville  v,  Norris,  111  Ky.  55  N.  H.  130,  where  the  previous 
903;  Bumside  v.  Everett,  186  Mass.  cases  in  the  State  are  reviewed,  and 
4;  Whitten  v,  Haverhill,  204  Mass.  Ball  v.  Winchester,  32  N.  H.  435,  ex- 
95;  Thurston  v,  St.  Joseph,  51  Mo.  plained  and  limited.  Rowe  r.  Ports- 
510;  Gulath  v,  St.  Louis,  179  Mo.  38;  mouth,  56  N.  H.  291;  Valpar^so  v. 
Carson  v,  Springfield,  53  Mo.  App.  Cartwright,  8  Ind.  App.  429;  Parker 
289:  Andrews  v.  Steele  City  (Neb.),  v,  Laredo,  9  Tex.  Civ.  App.  221. 
89  N.  W.  Rep.  739;  Rowe  t^.  Ports-  »  Franklin  Wharf  Co.  w.  Portland, 
mouth,  56  N.  H.  291  (obstruction  of  67  Me.  46;  Davis  o.  Bangor.  101 
sewer);  Parker  v,  Nashua,  59  N.  H.  Me.  311.  Text  quoted  ana  ap- 
402;  Weidman  y.  New  York,  176  N.  Y.  proved.  State  v.  Concordia,  78  Kan. 
586;  Prime  v.  Yonkers,  131  N.  Y.  250;  Emery  v.  Lowell,  104  Mass.  13; 
App.  Div.  110;  Anchor  Brewing  Co.  Hadcell  t^.  New  Bedford,  108  Mass. 
V,  Dobbs  Ferry,  84  Hun  (N.  Y.),  274;  208;  Brayton  v.  Fall  River,  113  Mass. 
Betterly  v,  Scranton.  208  Pa.  370;  218;  Morse  v.  Worcester,  139  Miss. 
Pettigrew  v,  Evansville,  25  Wis.  223,  389;  Smith  v,  SecUdia,  182  Mo.  1; 
and  cases;  Peck  v.  Baraboo,  141  Wis.  Gilluly   v.    Madison^    63    Wis.    518; 
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§  1741  (1048).  Liable  for  Neglect  of  ICinlBterial  Duties.  —  It  is 
agreed  that  wherever  the  dvJty  as  respects  drains  and  sewers  ceases  to 
he  legislative  or  judicial,  or  quasi-judicial,  and  becomes  ministerial, 
then,  although  there  be  no  statute  giving  the  action,  a  municipal 
corporation  is  liable  to  the  same  extent  and  on  the  same  principles 
as  a  private  person  or  corporation  would  be  under  like  circum- 
stances, for  the  negligent  discharge  or  the  negligent  omission  to 
discharge  such  duty,  resulting  in  an  injury  to  others.^ 

Barron  v.  Baltimore,  2  Am.  Jur.  203,  110  N.  Y.  273;  Sammons  v.  Glovers- 
cited  anUt  §  121,  note:  Kranz  v,  Balti-  ville,  175  N.  Y.  346;  Connolly  v.  New 
more,  64  Md.  491;  Ebbetts  v.  New  York,  116  N.  Y.  App.  Div.  81;  Little 
York,  111  N.  Y.  App.  Div.  364;  Rich-  v.  Lenoir,  151  N.  Car.  415;  Mansfield 
ardson  p.  Boston,  19  How.  (U.  S.)  v,  Bristor,  76  Ohio  St.  270;  Mark- 
270.  The  opinion  of  the  court  in  the  wardt  v,  Guthrie.  18  Okla.  32;  Glas- 
Franklin  Wharf  case,  suprot  delivered  sow  v.  AltQona,  27  Pa.  Super.  Ct.  55. 
by  Dickersorif  J.,  treats  the  public  But  see  to  contrary,  Phillips  v.  Armada, 
right  of  navigation  as  paramount  to   155  Mich.  260. 

the  right  of  sewerage,  recognizes  both  In  MaaaachuseUSf  where,  by  statute, 
the  wharf  and  the  sewer  as  lawful  and  a  public  duty  to  protect  the  health  of 
authorized  structures,  and  concludes  the  people  near  a  certain  river  was 
by  holding  that  the  city,  imder  the  imposed  on  the  city  of  Worcester, 
statute  empowering  it  to  construct  the  city  was  held  not  liable  for  damages 
sewers,  ''has  the  right  to  construct  for  failing  to  purify  sewage  before  <fis- 
their  opening  into  the  public  docks,  chanpng  it  into  the  river.  Harrington 
and  to  use  them  in  a  reasonable  v,  Worcester,  186  Mass.  594.  See  also 
manner  for  conducting  and  depositing  Merrifield  t^.  Worcester,  110  Mass. 
therein  refuse  matters  and  impurities,  216;  Morse  v,  Worcester,  139  Mass. 
but  it  is  its  duty  to  cause  sucn  docks  389;  Rome  v,  Worcester,  188  Mass. 
to  be  cleared  of  such  deposits  when-   307. 

ever  they  become  an  oMtruction  to  ^  Drainage  of  surface-vxiter  by  ditches 
navigation  or  injurious  to  the  public  into  a  stream  which  is  the  natural 
health.''  In  Merrimac  River  Canal  outlet  of  such  water  gives  no  right  of 
&c.  Prop.  V,  Lowell.  7  Gray  (Mass.),  action  to  a  riparian  proprietor  below. 
223^  the  city  was  held  liable  in  tort  for  Crane  v,  Roselle.  236  111.  97;  Doremus 
draining  water  through  sewers  into  the  v,  Paterson,  73  N.  J.  Eo.  474;  WaflSe 
canal  of  a  private  corporation  to  the  v.  New  York  Cent.  R.  Co.,  53  N.  Y. 
injury  of  the  canal.  11;  Penfield  p.  New  York,  115  N.  Y. 

The  discharge  of  sewage  into  a  App.  Div.  502.  But  see  Georgetown 
stream  may  be  a  nuisance  for  which  v,  Kelly  (Ky.),  123  S.  W.  Rep.  251; 
the  city  is  liable  in  damiuges  to  lower  infra^  1049,  note, 
riparian  owner,  the  liability  being  ^  Barton  p.  Svracuse,  36  N.  Y.  54; 
based  on  the  constitutional  doctrine  37  Barb.  (N.  Y.)  292;  Nims  v,  Troy, 
that  private  property  cannot  be  taken  59  N.  Y.  500,  cites  and  follows  text, 
for  public  use  without  Just  compensa-  Text  quoted  and  approved,  Keeley  v. 
tion.  Birmingham  v.  Land,  137  Ala.  Portland,  100  Me.  260.  Text  cited, 
538;  Waterbury  p.  Piatt  Bros.  &  Co.,  Woods  v,  Kansas  City,  58  Mo.  App. 

76  Conn.  435;  Dudley  v.  New  Britain,  272;  Dammann  v.  St.  Louis,  152  Mo. 

77  Conn.  322;  Piatt  Bros.  &.  Co.  v,  186;  Jones  v,  Williamsburg,  97  Va. 
Waterbury,  80  Conn.  179;  Kewanee  722;  Kobs  v,  Minneapolis,  22  Minn. 
V.  Otley,  204  III.  402;  Bennett  v.  159,  164;  Henderson  v.  Minneapolis. 
Marion,  119  Iowa,  473;  State  p.  Con-  32  Minn.  319;  Denver  v.  Capelli,  4 
cordia,  78  Kan.  250;  Louisville  &.  N.  Colo.  25;  South  Bend  p.  Paxon,  65 
R.  Co.  V.  Crow  (Ky.),  118  S.  W.  Rep.  Ind.  228;  Child  p.  Boston,  4  Allen,  41; 
365;  Georgetown  p.  Kelly  (Ky.),  123  Emery  p.  Lowell,  104  Mass.  13;  Bray- 
R.  W.  Rep.  251;  Stevens  p.  Wop-  ton  p.  Fall  River,  113  Mass.  218; 
cestor,  196Mass.  45;  Smith  p.  Sedalia,  Washburn  Manuf.  Co.  p.  Worcester, 
182  Mo.  1;  Doremus  p.  Paterson,  73  116  Ma.ss.  458;  Boston  Rolling  MiUs  p. 
N.  J.  £q.  474;  Chapman  p.  Rochester,  Cambridge,  117  Mass.  396;  McGregor 
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§  1742  (1049).    Same  Subject;  Liable  for  Negleot  to  repair.  —  In 
accordance  with  the  above  distinction  between  legislative  or  judicial 

V,  Boyle,  34  Iowa,  268.  Compare  Der-  teriaZ  dvHes  discriminated.  MinisUrial 
mont  V,  Detroit,  4  Mich.  435:  Mont-  duHes^  as  distinguished  from  thoee 
gomeiy  Council  9.  Gilmer,  33  Ala.  116;  which  are  discretionary  or  quasirjudi' 

8.  c.  26  Ala.  665;  Jones  v.  New  Haven,  cialf  are  such  as  are  ''absolute,  cer- 
34  Conn.  1:  Loeansport  v.  Wright,  25  tain,  and  imperative.^  Per  Denio^  C. 
Ind.  512;  Hamilton  v,  Columbus,  52  J.,  in  Mills  v.  Brooklyn,  32  N.  Y.  489; 
Ga.  435;  Harper  9.  Milwaukee,  30  Lewenthal  9.  New  York,  5  Lans. 
Wis.  365;  Waters  v.  Bay  View,  61  (N.  Y.)  532.  •  See  Donohue  9.  New 
Wis.  642;  Dixon  v.  Baker,  65  111.  518;  York,  3  Daly  (N.  Y.),  165;  McCarthy 
Kibele  v.  Philadelphia.  105  Pa.  St.  v,  Syracuse,  46  N.  Y.  194;  Clemence 
41 ;  Vanderslice  9.  Philaddphia,  103  9.  Auburn,  66  N.  Y.  334.  All  acts  in- 
Pa.  St.  102;  Savannah  v.  Cleanr,  67  volved  in  the  necessary  performance 
Ga.  153;  Savannah  9.  Spears,  66  Ga.  of  a  dut^  prescribed  by  ordinance  are 
304;  Fink  v,  St.  Louis«  71  Mo.  452;  ministerial.  Danbury  &  N.  R.  R.  Co. 
Hardy  9.  Brooklyn,  90  N.  Y.  435;  v.  Norwalk,  37  Conn.  109;  Amy  r.  Des 
Winn  9.  Rutland,  52  Vt.  481;   Smith  Moines  County,  11  Wall.  (U.  S.)  136. 

9.  Alexandria,  33  Gratt.  208;  Piatt  9.  AnU,  §§  433-444,  note,  as  to  personal 
Waterbury,  72  Conn.  531;  Augusta  v,  liability  of  officers  for  torts.  A  cor- 
Mackey,  113  Ga.  64;  Chicago  9.  poration  may  be  said  to  act  judiciaUy 
Norton  Milling  Co..  196  111.  580;  in  selecting  and  adovHng  a  'plan  on 
Murphy  9.  Indiana^us,  158  Ind.  238;  which  a  public  work  shall  oe  con- 
Louisville  9.  Norris,  111  Ky.  903;  structed;  yet  as  soon  as  it  begins  to 
Hamlin  9.  Biddeford,  95  Me.  308;  carry  out  thai  plan^  it  acts  ministeriaUy, 
Davis  9.  Bangor,  101  Me.  311;  Har-  and  is  bound  to  see  that  the  work  is 
rington  9.  Worcester,  186  Mass.  594;  done  in  a  reasonably  safe  and  skilful 
O'Brien  v.  Worcester,  172  Mass.  348;  manner.  Rochester  W.  Lead  Co.  v. 
Ely  9.  St.  Louis,  181  Mo.  723;  Clair  9.  Rochester,  3  N.  Y.  463;  Barton  r. 
Manchester,  72  N.  H.  231;  Lockwood  Syracuse,  36  N.  Y.  54;  Lacour  v, 
9.  Dover,  73  N.  H.  209;  Wessman  v.  New  York,  3  Duer  (N.  Y.),  406;  Lloyd 
Brooklyn,  133  N.  Y.  677;  O'Donnell  9.  New  York,  5  N.  Y.  369;  Jones  9. 
9.  Syracuse,  102  N.  Y.  App.  Div.  80;  New  Haven,  34  Conn.  1:  Paiker  9. 
King  9.  Granger,  21  R.  1.  93.  In  Lowell,  11  Gray,  353:  Wilson  9.  New 
Harper  9.  Milwaukee,  30  Wis.  365,  York,  1  Denio  (N.  Y.),  595;  Seifert  r. 
supra f  the  court  say:  ''In  general  a  Brooklyn,  101  N.  Y.  136,  reviewing 
mimicipal  corporation  has  no  more  and  distinguishing  previous  New  York 
right  tnan  a  natural  person  to  create  cases,  /i^ra,  §  1745;  Lc^ansport  9. 
and  maintain  a  nuisance,  and  is  liable  Wright,  25  Ind.  512;  Martin  9.  Brook- 
for  injuries  occasioned  tnereby  in  any  lyn,  1  Hill  (N.  Y.),  541,  545;  Mellen 
case  where  a  private  person  would  be  9.  Western  R.  R.  Co.,  4  Gray,  301; 
liable  under  like  circumstances."  Note  Mills  9.  Brooklyn,  32  N.  Y.  489; 
cited,  Chalkley  9.  Richmond,  88  Va.  Child  9.  Boston,  4  Allen  (Mass.),  41; 
402.  See  also  South  Bend  9.  Paxon,  Wheeler9.  Worcester,  10  Allen  (Mass.) » 
65  Ind.  228;  North  Vernon  9.  Voegler,  591;  Eastman  9.  Meredith,  36  N.  H. 
89  Ind.  77;  Crawfordsville  9.  Bond,  284:  Meares  9.  Wihnington,  9  Ired. 
96  Ind.  236;  Quincy  9.  Jones,  76  111.  L.  73;  Dehnonico  9.  New  York,  1 
231;  Imler  9.  Springfield,  55  Mo.  119;  Sandf.  (N.  Y.)  222;  Munn  9.  Pitts- 
Farrell  9.  London,  12  Up.  Can.  Q.  B.  burgh,  40  Pa.  St.  364;  Memphis  v. 
343;  Jones  9.  Bird,  5  B.  <k  Al.  837;  Lasser,  9  Humph.  (Tenn.)  757;  De- 
Drew  9.  New  River  Co.,  6  C.  &  P.  754;  troit  9.  Corey,  9  Mich.  165;  Grant  v. 
Grocers'  Co.  9.  Donne,  3  Bing.  N.  C.  Brooklyn,  41  Barb.  381.  See  also 
34;  Coe  9.  Wise,  7  B.  &  S.  831;  but  HoUiday  9.  St.  Leonard's  Par.,  11  C. 
see  Ward  9.  Lee,  7  E.&B.  426;  Clothier  B.  (n.  s.)  192;  Parsons  9.  Bethnal 
9.  Webster,  12  C.  B.  (n.  B.)  790;  Perdue  Green,  17  L.  T.  (n.  s.)  211;  Harr. 
9.  Chinguacousy  Corp.,  25  Up.  Can.  Q.  Munic.  Man.  (5th  ed.)  522.  In  /n- 
B.  61.  65,  66;  Meek  9.  Wnitechapel  diaria  it  is  held  that  "in  actions  against 
Bd.  of  Works,  2  F.  &  F.  144;  Scroggie  mimicipal  corporations  for  injuries  re- 
9.  Guelph,  36  Up.  Can.  Q.  B.  534;  suiting  from  the  negligent  construe- 
supray  §§  1626,  1740.  tion   or  maintenance  of   sewers,   the 

Judicial  or  quasi^udicial  and  minis-  plaintiff  must  show  that  he  was  free 
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duties  on  the  one  hand,  and  ministerial  duties  on  the  other  (a  distinction 
plain  in  theor>%  but  oftentimes  difficult  of  application  to  particular 
cases),  a  municipal  corporation  is  liable  for  negligence  in  the  minis^ 
terial  duty  to  keep  its  sewers  (which  it  alone  has  the  power  to  con- 
trol and  keep  in  order)  in  repair,  as  respects  persons  whose  estates 
are  connected  therewith  by  private  drains  in  consequence  of  which 
such  persons  sustain  injuries  which  would  have  been  avoided  had 
the  sewers  been  kept  in  a  proper  condition.^  If  the  sewer  is  negli- 
gently permitted  to  become  obstructed  or  filled  up,  so  that  it  causes 
the  water  to  back-flow  into  cellars  connected  with  it,  there  is  a 
liability  therefor  on  the  part  of  the  municipal  corporation  having 
the  control  of  it,  and  which  is  bound  "to  preserve  and  keep  in  repair 
erections  it  has  constructed,  so  that  they  shall  not  become  a  source 
of  nuisance  "  to  others.*   The  work  of  constructing  gutters,  drains,  and 

from  contributory  negligence"  Ft.  Ifi6  N.  Y.  103;  Gravey  v.  New  York, 
Wayne  v.  Coombs,  107  Ind.  75,  and  117  N.  Y.  App.  Div.  773;  Burnett  v. 
cases  cited,  disapproving  Roll  v.  In-  New  York,  36  N.  Y.  Am,  Div.  458; 
dianapolis,  52  Ind.  547,  on  this  point.  Munn  v,  Hudson,  61  N.  Y.  App.  Div. 
S^  also  Garrett  v.  Winterich  (Ind.  343;  Dunstan  v.  New  York,  91  App. 
App.),  87  N.  E.  Rep.  161;  Levasseur  Div.  355;  McHale  v.  Throop,  13  Pa. 
V,  Berlin,  (N.  H.),  71  Atl.  Rep.  Super.  Ct.  394;  Glasgow  v,  Altoona, 
628;  Karfiol  v.  New  York,  119  N.  Y.  27  Pa.  Super.  Ct.  55;  Siegfried  v, 
App.  Div.  70;  Mayrant  v,  Columbia.  South  Bethlehem,  27  Pa.  Super.  Ct. 
82  S.  Car.  273;  Parker  v.  Laredo,  9  456:  Murray  9.  Allen,  20  R.  I.  263; 
Tex.  Civ.  App.  221.  Dallas  v,  Webb,  22  Tex.  Civ.  App. 

^  Child  V.  Boston,  4  Allen  (Mass.),  48;  Lindsay  v,  Sherman  (Tex.  Civ. 
41;  supra,  §§  1665.  1735,  1739^  1740.  App.),  36  S.  W.  Rep.  1019;  Richmond 
There  is  considered  to  be  no  liability  v,  Gailego  MiUs  Co.,  102  Va.  165; 
in  MassachuseUs  on  the  part  of  a  city  Clay  v,  St.  Albans,  43  W.  Va.  539; 
for  failing  to  keep  a  public  cesspool  Hart  v,  Neilsville,  125  Wis.  546.  See 
and  sewer  in  repair,  in  consequence  of  Searing  v,  Saratoga,  39  Hun  (N.  Y.), 
which  waste  water  accumulates  and  307.  Municipal  liability  in  respect  of 
flows  into  neighboring  cellars  not  con-  sewers  is  very  fully  discussed  by  biddle, 
nected  with  the  sewer,  Bany  v,  Lowell.  J.,  in  Roll  v,  Indianapolis^  52  Ind.  547. 
8  Allen  (Mass.),  127,  distinguished  But  see  this  case  criticized  in  Ft. 
from  Child  v.  Boston,  4  Allen  (Mass.),  Wayne  v.  Coombs,  107  Ind.  75.  Text 
41,  supra.  But  where  the  reason  on  approved  by  Wagner,  J.,  in  Thurston 
which  this  distinction  rests  does  not  v,  St.  Joseph,  51  Mo.  510,  519,  and 
apply,  and  where  the  work  would  be  in  Kranz  v,  Baltimore,  64  Md.  491; 
regarded  as  a  corporate  one,  the  duty  Hitchins  v.  Frostburg  (approving  text), 
to  prevent  it  becoming  a  nuisance  68  Md.  100;  Semple  t;.  Vicksburg,  62 
mi^nt  be  such,  we  think,  as  to  impose   Miss.  63. 

a  liability  on  the  corporation  for  in-  '  Barton  t^.  Syracuse.  36  N.  Y.  54; 
juries  which  would  not  have  been  Smith  v.  New  York  (sewer  of  ade- 
suffered  had  it  been  kept  in  order,  quate  size  obstructed  by  mud  and 
Supra,  §  1673.  Brunswick  9.  Tucker,  sand  of  which  city  had  notice;  held 
103  Ga.  233:  Cooper  v.  Cedar  Rapids,  liable),  66  N.  Y.  295;  McCarthy  v. 
112  Iowa,  367;  Ix)uisville  v,  Gimpel  Syracuse,  46  N.  Y.  194;  Hines  v. 
(Ky.),  59  S.  W.  Rep.  1096;  Hamlin  v.  Lockport,  50  N.  Y.  236;  Nims  v. 
Biddeford,  95  Me.  308;  Kidson  v.  Troy,  69  N.  Y.  500:  New  York  v. 
Bangor,  99  Me.  139;  Keeley  9.  Port-  Furze,  3  Hill  (N.  Y.),  612,  explained  in 
land,  100  Me.  260;  McCook  v.  Wilson  v.  New  York,  1  Denio  (N.  Y.), 
McAdams,  76  Neb.  1:  114  N.  W.  595,  and  in  Mills  9.  Brooklyn,  32 
Hep.  596;  Weidman  v.  New  York,  176  N.  Y.  489,  and  the  ground  of  the  de- 
N.  Y.  586;  Schumacher  v.  New  York,  cision  stated  as  in  the  text.    Kramer 
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sewers  is  ministerial,  and  when,  as  is  usually  the  case,  the  under- 
taking b  a  corporate  one,  the  corporation  is  responsible  in  a  civil 
action  for  damages  caused  by  the  careless  or  unskilful  manner  of 
performing  the  work.* 

p.  Los  Angeles,  147  Cal.  668;  Judd  v.  Smith  v.  New  York,  66  N.  Y.  295; 
Hartford,  72  Conn.  350;  Katflenstein  Seifert  v,  Brooklyn,  supra, 
V.  Hartford,  80  Conn.  663:  Hession  A  municipal  corporation  cannot 
V.  Wilmington,  1  Marv.  (Del.)  122;  discharge  its  sewers  upon  private  prop- 
Holmes  v.  Atlanta,  113  Qa.  961;  Way-  erty;  and  where  a  city  caused  its 
cross  t^.  Houk,  113  Ga.  963;  Valpa-  sewers  to  empty  into  a  small  water- 
raiso  v.  Cartwright,  8  Ind.  App.  ^9;  course  running  through  the  plaintiff's 
Cannelton  v.  Bush  (Ind.  App.;,  91  N.  property,  thereby  conducting  to  and 
E.  Rep.  359;  Monarch  Mfg.  Co.  v.  emptying  upon  such  property  a  greater 
Omaha,  C.  B.  &  S.  R.  Co.,  127  Iowa,  body  of  water  than  the  natural  flow 
611;  Louisville  v,  O'Malley  (Ky-)»  53  through  the  water-course,  to  the  in- 
S.  W.  Rep.  287;  Louisville  v,  Gimpel  jury  of  the  property-owner,  it  is  prima 
(Ky.),  59  S.  W.  Rep.  1096;  Seaman  v,  facie  liable  therefor.  O'Brien  v.  St. 
Marshall,  116  Mich.  327;  Tate  v,  St.  Paul,  18  Mum.  176;  s.  p.  Kobs  r. 
Paul,  56  Minn.  527;  Woods  r.  Kansas  Minneapolis,  22  Minn.  159,  in  which 
City,  58  Mo.  App.  272;  Martin  v,  St.  the  city  was  held  liable  for  cutting  a 
Joseph,  136  Mo.  App.  316;  Talcott  v.  ditch  across  a  street,  thereby  causmg 
New  York,  58  N.  Y.  App.  Div.  514;  an  unusual  quantity  of  water  to  be 
Munn  V.  Hudson,  61  N.  Y.  App.  Div.  turned  with  destructive  force  upon 
343;  O'Donnell  v.  Syracuse,  102  N.  the  premises  of  the  plaintiff.  Pre- 
Y.  App.  Div.  80;  Downs  t^.  High  sumption  of  authority  in  street  corn- 
Point,  115  N.  Car.  182;  Williams  v,  missioners  to  cut  the  ditch.  lb.  In 
Greenville,  130  N.  Car.  93;  Siegfried  Waffle  v.  New  York  Cent.  R.  Co., 
V.  South  Bethlehem,  27  Pa.  Super.  Ct.  58  Barb.  (N.  Y.)  413,  it  was  decided 
456;  Knoxville  v,  Klasing,  111  Tenn.  that  a  person  may  drain  his  own  land 
134;  Kolb  v,  Knoxville^  111  Tenn.  into  a  running  stream  without  lia- 
311;  Kiesel  v,  Ogden  City,  8  Utah,  biUty,  fdthouj^  such  drainage  may 
237:  Bragg  v,  Rutland,  70  Vt.  606;  cause  at  times  an  increase  of  water  in 
Ricmnond  v.  Wood,  109  Va.  75.  the  stream  to  the  damage  of  the 
Seifert  v.  Brooklyn,  101  N.  Y.  136,  owners  below.  This  case  di^inguished 
reviewing  and  distinguishing  previous  in  Gould  v,  Booth^  66  N.  Y.  62,  65; 
New  York  cases;  infraf  §  1745,  note;  supra,  §  1741.  Liability  of  city  for 
B.  p.  Thurston  9.  St.  Joseph,  51  Mo.  drain  at  end  of  wharf.  Richardson  9. 
510;  Imler  v,  Springfield,  55  Mo.  119,  Boston,  19  How.  OJ.  S.)  270;  arUSy 
128;  Denver  v,  Capelli,  4  Colo.  25.  §  271,  note;  «upra,  §  1741,  and  note. 
City  cannot  discharge  drainage  mto  ^  Supra,  §§  1626,  1668,  1733,  1739, 
a  mill-race  owned  by  others  (Columbus  1741.  Keithsburg  v,  Simpson,  70  lU. 
V.  Hydraulic  Woolen  Mills  Co.,  33  Ind.  App.  467;  King  v.  Kansas  City,  58 
435),  but  may  connect  its  sewerage  itaa.  334;  Googin  t;.  Lewiston,  103 
with  any  natural  flow  of  water,  and  is  Me.  119;  Woods  v,  Koosas  City,  58 
not  liable  for  the  falling  in  of  a  sewer  Mo.  App.  272;  McAdams  v.  McUook, 
(with  which  it  has  connected  its  own)  71  Neo.  789;  Schroeder  v.  Baraboo, 
which  it  did  not  build,  and  which,  93  Wis.  95.  In  Child  v.  Boston,  4 
being  on  private  property,  it  has  no  Allen,  41,  it  is  held  that  the  mayor 
ri^t  to  enter  to  repair,  and  where  the  and  aldermen  of  Boston,  in  builcung 
injury  is  not  shown  to  have  resulted  sewers,  act  as  public  statutory  officers, 
from  the  connection  of  the  city's  sewer  and  not  as  agents  of  the  city;  but 
with  the  old  sewer,  the  fall  of  which  ^nerally  the  power  to  construct  sewers 
caused  the  injury.  Munn  v.  Pitts-  is  private  or  corporate,  and  it  was  ad- 
burgh,  40  Pa.  St.  364.  But  see  Greorge-  mitted  and  held  to  be  such  in  Child  r. 
town  V,  Kelly  (Ky.),  123  S.  W.  Rep.  Boston,  by  Hoar,  J.,  76.  p.  52.  This 
251;  Little  v,  Lenoir,  151  N.  Car.  415.  is  very  clearly  e3q>lamed  by  Manning, 
Supra,  §  1740.  To  establish  a  lia-  J.,  in  Detroit  v,  Corey,  9  Midi.  165, 
bihty  for  defect  in  sewer,  the  plaintiff  184;  Mills  t^.  Brooklyn,  32  N.  Y.  489; 
must  show  fault  in  construction  or  Dermont  t^.  Detroit,  4  Mich.  435;  Ross 
negligence  in  removing  obstructions,  v,  Madison,  1  Ind.  281;    Kenfiongton 
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§  1743  (1050).  Same  Subjoet.  —  The  prindple^  indeed^  is  a  gen- 
eral one,  that  while  there  is,  in  the  absence  of  constitutional  or 
statutory  provision,  no  implied  liability  for  damages  necessarily 
occasioned  by  the  construction  of  any  municipal  improvement 
authorized  by  law,  yet  if  the  work  thus  authorized  be  not  executed  in 
a  proper  or  skilful  manner,  there  will  arise  a  common-law  liability 
for  all  damages  not  necessarily  incident  to  the  work,  and  which  are 
chargeable  to  the  unskilful  or  improper  manner  of  executing  it.^ 

§  1744.  Sewem;  Liability  for  Sickneu  and  Difleaae.  —  In  a  number 
of  cases  the  liability  of  a  municipal  corporation  for  sickness  or  dis* 
ease  resulting  to  the  owner  of  premises  connected  with  a  sewer  from 
the  negligence  of  the  city  in  not  keeping  the  sewer  so  connected  in 
good  order  and  repair,  in  consequence  whereof  the  premises  were 
flowed  with  sewage,  has  been  sustained.*  It  is  to  be  observed  of 
these  decisions  that  the  negligence  or  tortious  conduct  of  the  city 
appears  to  have  resulted  in  a  trespass  upon  the  plaintiff's  premises. 

Com'ra  V,  Wood,  10  Pa.  St.  93,  95;  396;  Montgomery  v.  Gilmer,  33  Ala. 
Bronson  t;.  Wallingford,  54  Comi.  513:  116;  s.  c.  26  Ala.  665:  Barton  v.  Syra- 
anUy  §  97.  The  necessity  for  covcrea  cuse,  36  N.  Y.  54;  Conrad  v.  Ithaca, 
public  sewers  in  streets  m  cities  with  16  N.  Y.  158;  Cowley  v,  Sunderland, 
compact  populations,  and  their  special  6  H.  &  N.  565;  Carr  v.  Northern 
uses,  seem  to  the  author  to  make  the  Liberties,  35  Pa.  324;  Atchison  v, 
ordinary  and  usual  duties  of  cities  in  Challi8S,9  Kan.  603;  Judge  v.  Meriden, 
respect  thereof  corporate  rather  than  38  Conn.  90;  Denver  v,  Rhodes,  9 
public y  as  that  distinction  has  been  Colo.  554;  Thillman  v.  Baltimore,  111 
pointed  out  in  other  portions  of  the  Md.  131;  Fewell  v.  Meridian,  90  Miss, 
present  work.  Ante,  §§  1645,  1646,  380;  Cincinnati  v.  Johnson,  28  Ohio 
1655  et  acq.    Infra,  §§  1745,  1746.  Cir.  Ct.  377,  aflf'd  76  Ohio  St.  567; 

A  city  with  express  power  to  con-  Herr  v,  Altoona,  31  Pa.  Super.'  Ct. 
struct  sewers  and  to  provide  drainaee,  375;  Garland  Chain  Co.  v.  Kankin, 
in  order  to  find  an  outlet  for  sewage  6e-  226  Pa.  389.  Further  as  to  the  right 
yotul  the  city,  was  held,  in  the  absence  to  mairUain  actions  against  bodies  ex- 
of  any  restriction,  express  or  implied,  coding  public  works  under  legislative 
to  have  the  incidental  right  to  make  authoritv,  for  the  improper  mode  in 
a  contract  with  a  land-owner,  in  order  which  their  powers  have  been  exer- 
to  secure  such  an  outlet.  Cold  water  cised,  see  opinion  of  Blackburn,  J.,  in 
V.  Tucker,  36  Mich.  474.  Mersey  Docks  Cases,  11  H.  L.  Cases. 

^  Same  authorities  cited  in  last  687  et  seq.;  Morse  v.  Worcester,  139 
note.  Supra,  §§  1668.  1675,  1677  et  Mass.  389;  Broom  Comm.  on  Com. 
sea.;  Brine  v.  Great  Western  R.  Co.,  Law  (4th  ed.),  660,  where  the  recent 
2  B.  &  iS.  402,  411,  per  Cronipton,  J.,  Enslish  cases  are  cited;  Shearm.  A 
citc<i  11  H.  L.  Cases,  714;  Sprague  v.  Red.  Neg.  (4th  ed.)  chap,  xiv.,  "In- 
Woroo8tor,  13  Gray  (Mass.),  193,  per  corporated  Public  Trustees."  As  to 
Shaiv,  C.  J.;  Perry  v.  Worcester,  6  special  constitutional  provisions  giv- 
Gray  (Mass.),  544,  and  cases  cited;  ing  a  remedy  for  property  '^damaged" 
Hamlin  v.  Biddeford,  95  Me.  liOS;  for  public  use,  see  ante,  $§  1684,  1685. 
Proprietors  of  Locks,  &c.  v.  Lowell,  7  >  Loughran  v,  Des  Moines,  72 
Gray  (Mass.),  223;  Flagg  v.  Wor-  Iowa,  382:  Allen  v.  Boston,  159  Mass. 
cester,  13  Gray  (Mass.),  601,  605:  324;  Lockwood  v,  Dover,  73  N.  H. 
followed  in  Kennison  v,  Beverly,  14o  209;  Paris  v,  Allred,  17  Tez.  Civ.  App. 
Mass.  467;  McGregor  v.  Boyle,  34  125.  See  alto  Ramlolf  v,  Bloomfieldi 
Iowa,  268;  Emery  v.  Lowell,  104  Mass.  77  Iowa,  50. 
13;    Murphy  v.   Lowell,    128   Mass. 
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But  under  conditions  in  which,  in  the  view  of  the  court,  there  was 
no  such  trespass,  it  has  been  held  that  a  city  is  not  liable  for  sick- 
ness or  death  resulting  from  the  negligent  or  careless  manner  in 
which  it  maintains  its  sewer  system,  as  the  construction  and  main- 
tenance of  such  system,  so  far  at  least  as  concerns  the  general 
community  at  large,  is  a  governmental  function,  and  in  the  absence 
of  an  invasion  or  violation  of  a  property  or  contract  right  of  the 
plaintiff,  no  recovery  can  be  had  against  the  dty.^ 

^  In  Hughes  v.  Auburn,  161  N.  Y.  If  one  member  of  a  family  can.  so  can 
96,  rev'g  21  N.  Y.  App.  Div.  311,  the  every  member,  and  if  one  family  may, 
plaintiff  brought  an  action  as  ad-  so  may  every  family,  and  every  per- 
ministratrix  of  her  daughter  to  re-  son  who  can  give  proof  enough  to  carry 
cover  from  the  city  damaees  for  the  the  case  to  uie  jury.  It  matters  not 
daughter's  wrongful  death  through  what  the  disease  may  be  or  the  cause, 
disease  alleged  to  have  been  con-  so  long  as  it  may  be  traced  by  proof 
tracted  by  the  nej^ligent  manner  in  to  some  act  or  neglect  on  the  part  of 
which  the  city  mamtained  its  sewer,  the  municipal  aut£oritiee.  There  are 
The  daughter  resided  with  the  plain-  few  communities  where  places  or  con- 
tiff,  her  mother,  in  a  house  which  was  ditions  may  not  be  found  that  generate 
the  property  of  the  mother.  The  city  disease,  and  if  the  municipabty  may 
had  constructed  a  sewer  through  the  be  charged  with  the  results,  trac^)le 
lot  prior  to  the  time  when  the  plain-  to  these  conditions,  it  is  indeed  sub- 
tiff  purchased  the  house  and  had  sub-  ject  to  a  liability  more  serious  and 
sequently  caused  additional  sewers  to  far-reaching  than  has  heretofore  been 
be  discharged  into  the  sewer  so  con-  recognized.  .  .  .  There  is  no  statute 
structod  with  the  result  that  sewage  that  I  am  aware  of  that  would  au- 
leaked  into  the  cellar  of  the  plaintiff's  thorize  an  action  against  the  defend- 

{)remise8  and  a  deix>sit  of  sewage  was  ant  by  the  deceaeed  on  the  facts 
eft  emitting  offensive  odors,  permeat-  disclosed  b^  this  record  had  she  lived, 
ing  all  the  rooms  of  the  house  and  If  an  individual  injured  by  disease 
rendering  them  damp  and  unwhole-  produced  by  the  acts  or  neglect  of  a 
some.  The  action,  as  stated  above,  city,  such  as  are  stated  in  the  corn- 
was  brought  in  the  right  of  the  plain-  plaint,  can  recover  damages  at  all,  it 
tiff's  daughter  who  had  died,  and  who  must  be  upon  some  principle  of  the 
had  no  legal  or  equitable  estate  in  common  law;  and  had  it  been  sug- 
thc  premises,  but  merely  resided  gested  half  a  century  ago  that  such  a 
there  with  her  mother  in  the  family  principle  existed,  the  assertion  would 
home.  The  court  considered  that  the  nave  oeen  received  witii  some  sur- 
daughter  was  merely  one  of  the  com-  prise.  ...  It  is  doubtless  true  that 
munit^  at  large  and  that  as  to  her  a  city  may  not  conduct  sewage  into 
the  city  was  performing  a  govern-  the  house  or  upon  the  premises  of  an 
mental  duty  in  constructing  and  individual,  and,  if  it  does,  is  responsi- 
maintaining  the  sewer,  and  that  no  ble  to  him  in  damages  for  the  trespass 
recovery  could  be  had  bv  her  ad-  or  the  nuisance.  But  that  is  an  iniury 
ministratrix  for  her  death.  O^Brien.  J.,  to  property  for  which  the  owner  alone 
said:  ''The  right  of  the  plaintiff  to  may  demand  redress,  and,  since  in 
maintain  this  action  depends  upon  this  case  the  deceased  was  not  the 
the  right  of  the  deceased  herself  to  owner  or  in  possession  of  the  house, 
maintain  it  had  she  survived  the  sick-  but  merely  a  member  of  her  mother's 
ness  resulting  in  her  death,  and  this  family,  she  had  no  right  of  action  for 
su^ests  the  inquiry  whether  an  in-  the  trespass.  Kavanagh  v.  Barber, 
dividual  who  had  suffered  from  disease,  131  N.  Y.  211.  For  the  personal 
superinduced  by  the  negligence  of  the  suffering  incident  to  sickness  caused 
authorities  of  a  city  or  village  to  ob-  by  the  defendant's  neglect  of  sanitary 
serve  sanitary  laws  in  the  construe-  precautions  to  guard  against  disease, 
tion  or  maintenance  of  a  system  of  she  would  have  no  remedy  except 
sewerage,  can  recover  damages  for  such  as  was  common  to  every  other 
the   injuries   from   the   municipality,  member  of  the  oonmiunity  wdo  was 
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§  1745  (1051).  Result  summed  up  as  to  Municipal  Liability  for 
Injuries  caused  by  Surface-water  and  defectiye  Sewers.  —  A  re- 
view of  the  authorities,  in  the  light  of  the  true  principles  of  law  ap- 
plicable to  the  subject  of  municipal  liability  for  injuries  caused  by 
surface-water  and  defective  sewers,  justifies  the  author,  he  conceives, 

similarly  afflicted.  In  the  construe-  her  illnese  was  due  to  the'defendant's 
tion  and  maintenance  of  a  sewer  or  negligence  and  that  it  was  not  ncces- 
drainage  system  a  municipal  corpora-  sary  that  there  should  be  an  actual 
tion  exercises  a  part  of  the  govern-  physical  trespass  upon  the  plaintiff's 
mental  powers  ot   the  State  for  the  propert]^. 

customary  local  convenience  and  In  Litchfield  v,  Whitenack,  78  111. 
benefit  of  all  the  people,  and  in  the  App.  364,  the  city  sewer  emptied  into 
exercise  of  these  discretionary  funo-  a  ravine  near  the  plaintiff's  home; 
tions  the  municipality  cannot  be  re-  there  was  no  trespass  on  the  plaintiff's 
(juired  to  respond  m  damages  to  property.  The  court  allowed  the 
individuals  for  injury  to  health,  re-  plamtiff  to  prove  how  the  members 
suiting  cither  from  omissions  to  act  of  her  family  and  visitors  were  affected 
or  the  mode  of  exercising  the  power  by  the  noxious  odors  arising  from  the 
conferred  on  it  for  pubUc  purposes  to  sewer,  and  the  extent  thereof,  to  aid 
be  used  at  discretion  for  the  public  the  jury  in  determining  whether  the 
good."  plaintiff  and  her  family  had  been  de- 

In  Metz  t;.  Asheville,  150  N.  Car.  prived  of  the  wholesome  and  com- 
748,  the  plaintiff  sought  to  recover  fortable  use  of  her  home, 
damages  for  the  death  of  an  intestate  la  Wliarton  v.  Bradford  City,  209 
from  typhoid  fever  contracted  through  Pa.  319,  the  plaintiff  sought  to  re- 
the  condition  of  a  stream  into  which  cover  for  the  death  of  his  child  due  to 
the  city  negligently  allowed  its  sewer-  sickness  caused  by  drinking  water 
age  to  empty.  The  stream  was  not  from  a  well  into  which  sewage  had 
on  the  plaintiff's  property  but  was  percolated  from  a  stream  into  which 
near  it,  and  there  was  no  trespass  on  the  city  had  drained  its  sewers.  The 
plaintiff's  property.  The  court  held  court  refused  to  hold  the  city  liable 
that  the  city  was  not  liable  following  because  it  did  not  consider  the  per- 
Hughes  V.  Auburn,  161  N.  Y.  96,  eolation  the  proximate  cause  of  the 
supra.     See  also  Williams  v.  Green-  death. 

ville,  130  N.  Car.  93,  where  the  plain-  In  Folk  v.  Milwaukee,  108  Wis. 
tiff's  premises  were  overflowed  throujgh  359,  it  was  alleged  that  the  death  of 
the  negligence  of  the  city  in  maintain-  a  child,  a  pupil  in  a  public  school,  re- 
ing  a  culvert  and  the  court  allowed  a  suited  from  sewer  gas  coming  from  a 
recovery  for  the  injury  to  the  property  clogged  sewer  in  the  school.  The 
on  the  theory  of  damages  for  a  tre»-  court  held  that  there  was  no  liability 
pass  on  plamtiff 's  property  but  re-  because  in  conducting  the  school  the 
fused  to  permit  a  recovery  for  medical  city  was  performing  a  governmental 
expenses,  loss  of  time  and  mental  act.  See  ante.  §  1658. 
anguish,  the  result  of  sickness.  In    Hollenbeck    u.     Marion,     116 

In  Willett  t^.  St.  Albans,  69  Vt.  Iowa,  69,  the  plaintiff  brought  an 
330,  sewers,  which  were  submerged  in  action  against  tne  defendant  city  to 
a  brook,  were  not  properly  connected,  recover  ofamages  for  a  nuisance  caused 
and  broke  and  polluted  the  brook  by  the  emptying  of  the  city  sewage 
near  the  plaintiff's  home.  There  was  into  the  creek  which  ran  through 
no  trespass  upon  the  plaintiff's  prop-  plaintiff's  farm.  The  recovery  was 
crty,  but  the  noxious  and  unh^thy  limited  to  depreciation  in  the  useable 
vapors  emanating  from  the  brook  value  of  the  farm,  but  plaintiff  was 
caused  the  illness  of  plaintiff's  wife,  allowed  to  introduce  evidence  by 
The  court  denied  a  recovery  upon  medical  men  to  show  the  probable 
other  grounds,  but  expressed  the  effect  upon  milk  cows  of  drinking  the 
opinion  that  the  plaintiff  was  entitled  water  after  its  contamination  by  the 
to  recover  the  expenses  caused  by  hia  sewage. 
wife's  sickness,  if  it  were  shown  that 
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in  laying  down  the  following  general  propositions,  leaving  cases  not 
covered  by  them  to  be  determined  upon  their  special  circumstances: 

1.  Where  the  municipality  keeps  within  the  limits  of  its 
streets  and  within  the  limits  of  its  jurisdiction,  and  the  injury 
caused  by  surface-water  is  wholly  incidental  to  and  consequen- 
tial upon  the  exercise  of  its  lawful  powers,  there  is  no  implied 
or  common-law  liability.    This  is  everywhere  .admitted. 

2.  Where  the  injury  is  occasioned  by  the  plan  of  the  im- 
provement, as  distinguished  from  the  mode  of  carrying  the 
plan  into  execution,  there  is  not  ordinarily  any  liability.  This 
also  is  everywhere  admitted  to  be  generally  true,*  but  it  is 
subject,  however,  in  the  judgment  of  many  courts,  to  the  quali- 
fications stated  in  the  subsequent  paragraphs  of  this  section. 

3.  In  the  case  last  supposed,  there  will  be  a  liability  if  the 
direct  effect  of  the  work,  particularly  if  it  be  a  sewer  or  drain, 
is  to  collect  an  increased  body  of  water,  and  to  precipitate 
it  or  sewage  on  private  property,  to  its  injury.*  But  since 
surface-water  is  a  common  enemy,  which  the  lot-owner  may 

^  Gilluly  V,  Madison,  63  Wis.  518.  the  city  built  a  main  sewer  in  1868. 
In  Weis  vl  Madison,  75  Ind.  241,  the  Experience  showed,  ^n  after  it  was 
leading  case  in  Indiana  upon  the  sub-  completed,  that  its  capacity  was  not 
ject  of  this  section,  Earl.  J.,  after  sufficient,  and  it  resulted  in  overflow- 
quoting  paragraph  2,  saia:  "If  we  ing  private  propert]^.  Notwithstand- 
arc  to  understand  that  it  refers  to  the  ing  tnis  the  city  continued  to  build  and 
mere  plan  of  the  improvement,  with-  attach  new  lateral  sewers  until  the 
out  reference  to  the  performance  of  inundations  of  private  property  oc- 
the  work  under  it,  there  can  be  no  curred  eight  or  ten  times  a  year,  —  a 
question  as  to  the  correctness  of  the  fact  well  known  to  the  corporation, 
rule  as  stated.  There  is,  however,  a  The  city  corporation  was,  under  these 
broad  and  plain  distinction  between  circumstances,  held  liable  for  inunda- 
judicial  or  legislative  acts  and  minis-  tions  of  the  plaintiff's  property  in 
terial  ones.  The  construction  of  a  1884  by  sewage.  The  court  rightly 
plan  may  be  a  judicial  act;  the  per-  held,  we  think,  that  the  case  was  not 
formance  of  the  work  is  certainly  a  within  the  principle  of  exemption  from 
ministerial  act.  This  court  has  re-  liability  for  the  mistaken  exercise  of 
peatedly  recognized  and  enforced  the  functions  of  a  judicial  or  legislative 


the  negligent  performance  of  minis-  New  York,  76  N.  Y.  60.  The  review 
terial  acts.'*  Text  quoted  and  ap-  by  Ruger,  C.  J.,  of  these  and  the  other 
proved,  Chalkley  v»  Richmond.  88  principal  cases  in  New  York  bearing 
Va.  402.  Text  cited,  Buckley  v.  New  upon  the  question  clears  the  subject 
Bedford^  155  Mass.  64;  Mayrant  v.  in  the  State  of  New  York  of  some  ob- 
Columbia,  77  S.  Car.  281;  Norfolk  &  scurity,  and  places  it  in  a  more  certain 
W.  R.  Co.  V,  Carter,  91  Va.  687;  light.  Text  quoted  and  approved, 
Jordan  v,  Benwood,  42  W.  Va.  312;  Knostman  &  P.  Furniture  Co.  r. 
Dudlgv  V.  Buffalo,  73  Minn.  347.  Davenport,  99  Iowa,  589;  Chalkley  v. 

*  Tnis  sentence  of  the  text  is  quoted  Richmond,  88  Va.  402;    Houston  p. 
in  Seifert  v,  Brooklyn,  101  N.  Y.  136,   Bryan,  2  Tex.  Civ.  App.  553.    Text 
and   upon   the   principle   therein   ex-  cited  and  applied,    Tate  v,  St.  Paul, 
presseo,  as  applied  to  sewers  in  cities,   56  Minn.  527.    Ante,  %%  1735,  1739. 
the  judgment  m  that  case  rests.    Here 
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fight  by  raising  his  lot  to  grade,  or  in  any  other  proper  manner, 
and  since  the  municipality  has  the  undoubted  right  to  bring 
its  streets  to  grade,  and  has  as  much  power  to  fight  surface- 
water  in  its  streets  as  the  adjoining  private  owner,  it  is  not 
ordinarily,  if  ever,  impliedly  liable  for  simply  failing  to  provide 
culverts  or  gutters  adequate  to  keep  surface-water  off  the  ad- 
joining lots,  below  grade,  particularly  if  the  injury  is  one  which 
would  not  have  occurred  had  the  lots  been  filled  so  as  to  be  on 
a  level  with  the  street.  The  cases  are  not  in  harmony  on  the 
point  last  presented,  but  the  above  is  beheved  by  the  author 
to  be  the  correct  doctrine.* 

4.  There  is  a  municipal  liability  where  the  property  of  private 
persons  is  flooded,  either  directly  or  by  water  or  sewage  being 
set  back,  when  this  is  the  result  of  the  negligent  execution  of 
the  plan  adopted  for  the  construction  of  gutters,  drains,  cul- 
verts, or  sewers,  or  of  the  negligent  failure  to  keep  the  same 
in  repair  and  free  from  obstruction,  and  this  whether  the  lots 
are  below  the  grade  of  the  streets  or  not.  The  cases  support 
this  proposition  with  great  unanimity.* 

5.  Perhaps  the  adjudged  cases  have  not  always  kept  as 
closely  in  view  as  they  ought  the  difference  between  drains 
as  part  of  street  improvements  constructed  to  dispose  of  sur- 
face-water and  common  or  public  sewers  constructed  to  provide 
for  and  dispose  of  the  sewage  of  cities.  Where  such  sewers  are 
built  and  solely  controlled  by  a  municipality,  many  cases,  as 
shown  in  the  sections  of  the  text  relating  to  this  subject,  have 
held  that  the  municipality  is  liable  for  direct  inundations  of 
connecting  property  wiih  water,  filth,  and  sewage,  where  the  sewer, 
although  it  may  have  been  built  pursuant  to  a  plan  adopted 
by  the  municipality,  is  negligently  maintained  by  it  after  the 
sewer  has  been  shown  by  experience  to  be  insuflBcient,  under 
ordinary  conditions,  to  prevent  such  a  nuisance  and  direct  in- 
jury to  the  plaintiff's  property.  In  view  of  the  purpose  of 
sewers,  their  indispensableness  to  property  owners  in  cities, 

1  The  text  regarded  ''as  a  clear  and       '  Gilluly  v,  Madison,  63  Wis.  518; 

correct  statement  of   the   rule,   sup-  Hitchins  v.   Frostburg,  68  Md.   100, 

ported  by  the  decided  weight  of  au-  approving  text.    Text  quoted  as  "the 

thority."     Weis  v.  Madison,  75  Ind.  prevailing  rule  in  the  State."     Hoff- 

241.     Text  quoted,    Knostman  &  P.  man   v.    Muscatine,    113   Iowa,   332. 

Furniture  Co.  v,  Davenport,  99  Iowa,  Text  quoted  and  approved.  Houston 

589.     Text    cited,     Los   Angeles   C.  v.    Bryan,    2    Tex.    Civ.    App.    553; 

Ass'n  V.  Los  Angeles,  103  Cal.   461;  Chalkley  v.  Richmond,  88  Va.  402. 

Hirth  V.  Indianapolis,   18  Ind.  App.  Text  cited  specially,    Jordan  v,  Ben* 

,673.  wood,42W.Va.  312. 
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their  vital  relation  to  the  public  health,  the  exclusive  nature 
(as  the  power  is  usually  conferred)  of  the  municipal  author- 
ity to  construct  and  to  control  them,  the  power  and  means 
(where  these  exist  in  the  municipality)  to  provide  a  remedy, 
and  the  utter  helplessness  of  the  property  owner,  if  no  remedy 
is  provided,  liability  to  a  private  action  for  negligence  in  cases 
of  the  character  in  this  paragraph  mentioned,  is  doubtless  a 
salutary  rule,  and  one  which  in  the  author's  judgment  is  in 
the  cases  and  under  the  conditions  above  stated,  and  where 
no  contrary  legislative  intent  appears,  entirely  con^tent  with 
legal  principles.^ 

§  1746  (1051  a).  Same  Subjoet.  —  In  such  cases  the  injury  to  the 
property  owner  is  manifest.  It  is  caused  by  the  sole  act  or  neglect  of 
the  municipal  authorities.  They  alone  have  the  power  to  remove 
the  cause.  The  property  owner  is  substantially  remediless  unless 
he  can  quicken  and  secure  corporate  action  by  means  of  a  civil  suit 
for  damages.  The  city  as  the  corporate  representative  of  the  fas- 
ciculus of  local  interests  which  make  sewers  a  necessity  for  the 
benefit  of  all  the  inhabitants  of  the  municipality,  is  the  author  of 
the  injury  which  the  plaintiff  in  the  cases  supposed  sustains  in  the 
attempt  to  benefit  all.  The  dictate  of  justice  is  that  no  person 
should  suffer  unequally,  and,  if  he  does,  that  all  should  make  com- 
pensation. If  the  dty  has  the  power  and  the  means  by  taxation  or 
otherwise  to  remedy  the  defective  sewer,  and  yet,  under  the  condi- 
tions above  defined  and  limited,  negligentiy  and  without  necessity 
or  lawful  reasons  continues  such  sewer,  it  must  on  legal  principles 
be  liable,  unless  it  can  justify  its  act  or  omission  by  its  legislative 
powers  and  duties  relating  thereto.  Certain  it  is  that  these  powers 
were  not  given  with  any  such  intent.  Under  the  usual  constitutional 
limitations  on  legislative  action  it  is  at  least  doubtful  whether  powers 
so  injurious  to,  and  so  destructive  of,  private  rights  could  be  directly 
conferred,  and  if  not,  how  can  they  be  held  to  be  obliquely  granted, 
or  to  be  embraced  in  large  and  general  grants  of  authority?  Such 
delegations  of  authority  are  to  be  construed  favorably  to  the  rights 
of  the  citizen,  and  may,  we  think,  reasonably  be  considered  as  im- 
plying a  condition  that  the  authority  shall  not  be  exercised  so  as  to 
inflict  unnecessary  or  at  all  events  negligent  injuries  upon  private 
property.* 

§  1747  (1052) .  Conclusion.  —  And  here,  according  to  its  plan,  this 
work  is  brought  to  a  close.    Mr.  Willcock,  in  concluding  a  similar 

^  InSra,  §  1746.  '  Text  cited,  Los  Angeles  Cemeteiy 

Aasoc.  V.  Loe  Angeles,  103  Cal.  461. 
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treatise  upon  the  Municipal  Corporations  of  England,  before  the 
Reform  Act,  disgusted  with  their  petty  disputes,  intrigues,  and  cor- 
ruptions, declared  that  they  had  long  since  ceased  to  have  any  bene- 
ficial operation,  and  added:  "I  have  travelled  through  this  work  as 
a  merchant  from  Medina  to  Damascus,  —  a  weary  waste  of  way; 
there  is  as  little  to  gratify  the  mind  in  the  investigation  as  to  please 
the  eye  in  the  desert."  Such  has  not  been  the  author's  experience 
in  the  present  work:  on  the  contrary,  the  extensive  field  over  which 
we  have  passed  has  presented  at  every  turn  and  in  each  successive 
revision  new  and  interesting  subjects  for  contemplation.  Our  muni- 
cipalities, in  their  creation  and  operations,  stand  closely  related  both 
to  the  States  and  to  administrative  law.  They  offer  to  the  states- 
man, the  legislator,  and  the  jurist  questions  of  perplexing  intricacy 
and  deepest  moment.  How  thoroughly  our  municipal  institutions 
are  wrought  into  the  framework  of  our  government  and  adminis- 
tration, how  important  the  functions  they  are  made  habitually  to 
perform,  how  closely,  in  the  exercise  of  their  diversified  powers,  and 
in  the  discharge  of  their  varied  duties,  they  touch  the  daily  life  and 
affect  the  most  important  interests  of  the  citizen  and  of  the  property 
owner,  cannot  fail  to  impress  the  most  inattentive  observer.  They 
are  quickened  by  the  spirit  of  modern  times,  and  in  all  their  multi- 
form purposes,  both  public  and  corporate,  they  illustrate  its  activity, 
enterprise,  and  progress.  Walled  towns  belong  to  a  past  age.  The 
violence  and  insecurity  of  that  age  have  passed  away,  but,  in  their 
place,  our  chartered  corporations,  particularly  our  large  cities,  are 
encountering  the  perils,  not  less  alarming,  of  corruption,  and  fraud 
on  a  gigantic  scale,  engendered  by  the  large  revenues  and  official 
patronage  at  their  disposal,  aided  by  the  disinclination,  often  the 
steady  refusal,  of  the  substantial  citizens  to  take  an  active  part  in 
the  management  of  municipal  affairs.  How  best  to  govern  our  cities 
is  a  controverted  and  complex  problem  in  statesmanship  not  yet 
fully  solved,  as  witness  the  innovations  in  forms  of  municipal  ad- 
ministration since  the  last  edition  of  this  work,  such  as  Free- 
lioiders'  Charters,  the  Commission  form  of  government,  the 
Recall,  the  Initiative  and  the  Referendum,  the  value  of  which  is 
still  on  probation  and  can  be  solved  only  by  time  and  experience. 
These  innovations  would  seem  to  indicate  or  threaten  a  weaken- 
ing of  our  representative  system  as  applied  to  our  municipal 
institutions  by  placing  legislative  rule  directly  in  the  hands  of  the, 
people  instead  of  their  selected  representatives.  But  whatever 
may  be  the  outcome  of  these  inventions  it  is  clear  that  for  many 
of  the  excesses  and  negligences  to  which  municipal  bodies  are  prone 
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the  courts  afford,  in  the  usual  state  of  legislation^  the  best,  and  fre- 
quently the  only,  remedy.  The  author  finds  it  impossible  to  rise 
horn  the  survey  of  the  authority  of  the  judicial  tribunals  over 
our  municipalities  to  keep  them  within  their  chartered  limits,  to 
enforce  their  rights  on  the  one  hand,  and  to  enforce  rights  against 
them  on  the  other,  without  profound  admiration  for  the  learning 
and  conservative  wisdom  of  the  judges,  as  displayed  in  their  re- 
ported judgments,  the  principles  whereof  with  appropriate  illus- 
trations he  has  sought  to  extract,  arrange  and  embody  in  these 
pages. 
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